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LAHORE HIGH COURT. 
SECOND Crvrr, APPEAL No. 369 oF 1923. 
June I, 1923. 

Present:-—-Mr. Justice Moti Sagar. 
NIDHI RAM—PLAINTIFF—APPELLANT 
VES US 
PARSA RAM—DEFENDANT—RESPONDENT. 

Civil Procedure Code { Act V of 1908), O. X X I, 
y. 35 (2)— Execution of  decree—Symbolical 
possession-—Warrant, copy of, not affixed on prop- 
eriy, effect of—Punjab Land Revenue Act 
(XVII of 1887), s. 141—TYvees, whether land, 

The failure to affix a copy of the warrant on 
property of which formal possession is to be 

elivered as tequired by r. 35 (2) of O. XXI 
of the Civil Procedure Code is a material defect 
and renders the delivery of formal possession 
.uneffectual. 

Where the law lays down a definite procedure 
for the deltvery of possession which is purely 
symbolical, that procedure must be strictly follow- 
ed and any omission therein must be regarded 
as material. M 

Khub Ram v. Surat, 39 Lid. Cas. 753; 20 P. 
R. 1917: 26 P. L. R. 1917; 22 P. W. R. 1917, 
folowed. ' 

Trees are land within the meaning of section 
141 of the Punjab Land Revenue Act, and posses- 
sion of trees cannot be delivered 1n execution of 
a decree except through the Collector as provided 
for in that section. 

Second appeal from the decree of the 
Senior Subordinate Judge, Karnal, dated 
the 20th November 1922, affirming that of 
the Munsif, First Class, Kaithal, District 
Karnal, dated the 2nd October 1922. = 

Mr. Sagar Chand, for the Appellant. 

Mr. Shmair Chand, for the Respondent.- 

. * 


JUDGMENT,—This is an appeal from a 
pecision of the Senior Subordinate Judge 
‘of Karnal upholding a decision of the Munsif 
of Kaithal dated the and of October 1922, 
dismissihg the plaintiff's suit for possession 
af a certain number of mango trees growing 


I. : 


on the defendant's land at Thanesar. 


The 
suit was based on the allégation that the 
trees originally belonged to one Nandan who 
got possession of them ynder a decree against 


one Udho Ram, the father of* the present. 


defendant, and that, subsequently, he had 
made a gift thereof in favour of the plaint- 
iff. The defendants repudiated the claim 
aud contended that the suit was barred by 
limitation, inasmuch as neither the plaintiff 
nor his predecessors-in-title had ever been 


in ,possession of the trees in question within 


I2 years prior to the date of the institution 
of the suit. It was further alleged that the 
trees belonged to the . defendants and that 


the plaintiff had no right to sue. 


The Trial Court dismissed the suit holding 
that it was barred by limitation. On 
appeal the learned District Judge upheld 


the decision of the Munsif on the - ques- 


tion of limitation and held further that 
the gift upon which the plaintiff was relying 
was not a valid gift in law and that he was 
consequently not entitled to maintain the 
suit. Against this decision a second appeal 
has been preferred sto this Court by the 
plaintiff through Mr. Sagar Chand, while 
Mr. Shamair Chand has appeared on 
behalf of the respondents. 

After hearing the learned Counsel on both 
sides I am of opinion that this appeal must 
fail and that the plaintiff’s suit should be 
dismissed. It appears-that in 1910 Nandan 
obtained a decree for possession of these 
trees against Udho Ram, the father of the 
present defendants. This decree was put 
into execution anditis alleged that the 


decree-holder obtained symbolical possession : 


of these trees in execution of his decree. 
On behalf of the appellant it is argued that 


RUE 
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the decree-holder, having obtained symboli- 
cal possession in October 1910, it is open to 
him to bring a suit for actual possession 
within 12 years from that date and that the 
present suit, which was instituted in April 
1922, is within limitation. On behalf of 
the respondents it is pointed out that the 
trees are land within the meaning of section 
141 of the Land Revenue Act, and that 


‘possession ` could- not- be delivered except 
through the Collector as provided for in . 
that section. It is further contended that 


"a copy of the warrantfor delivery of posses- 
sion was not affixed on the spot and that, 
consequently the, requirements of law essen- 
tial for symbolical possession were not com- 
‘plied with, In my opinion these conten- 
tions are weli founded, and it must be held 
~ that the so-called symbolical possession upon 
which the plaintiff relies was mo pessession 
in the eye of the law. It has been held in 
 Khub Ram v. Surat (1) “that when the law 
lays down a definite procedure for the de- 
‘livery of possession which is purely symboli 
-cal that procedure must be strictly follow- 
ed and any oniissión therein must, therefore; 
be regarded as material” I do not think 
there is any essential difference between the 
‘facts of the two cases, and the principle 


= 
a 


laid down in Khub Ram v. Surat (X) 
‘is fully applicable to this case. 
“The mere fact: that’ the dakhinama 


"filed in the previous case was sigred by 
"Udho Ram does not make any difference, 
“and, in my opinion, Nandan never got sym- 
` bolical possession of the trees which he subse- 
"quently purported to transfer in favour of 

the present appellant Nidhi Ram. I think 
“the judgment of the lower Appellate Court 

is correct and ‘the suit wasclearly barred 
by limitation. The result is that the appeal 
' fails and is dismissed with costs throughout. 

Z.K. & N. H. Appeal dismissed. 


* 
' (1) 39 Ind, Cas. 753; 20 P. R. 1917; 26 
P.I, R. r917; 22 P. W, R, 1917.. 
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ALLAHABAD HIGH COURT. 
` CIVIL MISCELLANEOUS . CASES Nos. 
211, 212 AND 213 OF 1023. 
June I, 1923. i 
Present.: —Sir Grimwocd Mears, Kt., Chief 
Justice, and Mr. Justice Piggott. 
SURAJ NARAIN-—PETITIONER 
VEVSUS 
JANG BAHADUR AND OTHERS— OPECS E 
UN PARTIES. 

U, P. Municipalities Act (II of 1916), ss. 20, 
23—Election petition, presentation of— Verifica- 
tion, whether necessary. 

Ina District where the practice exists of deliver- 
ing petitions intended for the Collector to a sub. 
ordinate official, the presentation of an Election 
Petition will be good within the meaning of secticn 
20 of the U. P. Municipalities Act, if itis handed 
over to that official and in fact reaches the 
Collector within the time fixed by that secticm. 
[p. 3, col.1.] 


An Election Petition can only te lodged by a 


candidate in whose favour votes have been re- 
corded and who claims in the petition to be de- 
clared elected in the rcom of the person whose 


.election is questioned or by ten or more elec- 


tors, It cannot be presented by a person who 
though he was a candidate, did not actually .go 


‘through the contest. [p. 4, col.1.] 


It is not necessary for an Electicn Petiticn to 
be verified in accordance with the provisions fer 
verification of plaints. It is only after the 
petition has been duly presented that the procedure 
laid down in the Civil Procedure Code has to 
be followed. [p. 4, col. 2.] 


Civil miscellaneous refererce made by 
the Commissioner of. Allahabad Division, 
datedthe23rd of April 1923. 

Dr. K. N. Kalju, for the Opposite Parties; 

JUDGMENT.— The Municpel Elections 
were held in Cawnpore in March 1923. 
Suraj Nerain was a candidate, es wes elso, 
one Muhammad Siddiq Hefiz. Toth of 
these men were defeated by an oj porent 
who secured a large numter of votes. Eoth 
of these gentlemen thought they had a 
case for unseatirg their opponents and 
each of them proposed to proceed under 
the Municipalities Act, Local Act II 
‘of 1916, and lodged petitiors. Section 20 
prescribes the form and ihe manner in 
which the petition shall be presented, and 
it also defines who arethe persons who are 
permitted by law to present a petition. Sec- 
tion 22 defines who is to hear petitions, 
and clause (2) of that section lays down 
how the proéeedings may start» by pre- 
sentation. i ae 

Taking thecase, first of all,of Suraj Narain, 


y 


* 
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_Mscellaneous Case No. 21x of 1923, the 
material dates and facts are as follows:— 
The election was held on March 2oth, 1923, 
and on the 23rd of March Suraj Narain 
attended the Court of the Collector. The 
petition which he had with him was, as 


regards formal parts, in proper form, that ` 


is to say, it was headed as being a matter 
which would be dealt with in the Court 
. of the Comm ssioner (it was stated to 
be presented “through the Collector, Cawn- 
pore District”) and recited that it was a 
" petition under section 19 of the United 
Provinces Municipalities Act, II of 
1916. When Suraj Narain reached the 
Court the Collector had not arrived, but 
the Joint Magistrate was sitting and the 
Joint Magistrate,in answer to an enquiry 
by the petitioner, has recorded ina letter 
of April 7th, that a practice does exist in 
that Court, which undoubtedly is for the 
convenience of the public, whereby petitions 
intended for the Collector are received by 
the Joint Magistrate and made over to the 
Collector on.his arrival. - Suraj Narain, 
relying upon that practice, in fact handed 


fo the Joint Magistrate the petition, and’ 
the Joint Magisirate, in pursuarce . of. 


that practice, handed over to the: Collector 
the document. That was done on the 
23rd of March: So that Suraj Narain 
who had originally 15 days within which 
to deliver tothe proper authorities a proper 
petition in fact had gote that petition in- 
to the hands of the proper 


It is suggested that we are bound. to con- 
strue sections 20 and 22 so strictly as to 
hold that no presentation of a petition 
can avail the petitioner unless tke 
petitioner himself personally comes 
face to face personally with tke Col- 


‘lector, and delivers it into the Collector's . 


hands. That undoubtedly is the safest 
and wisest thing to do. But the position 
as regards the Collector's Court at Cawn- 


poré was that, in reliance upon the practice, e 


Suraj Narain Was content to follow that 

practice of handing documents intended 
‘for the Collector to the- Joint Magistrate. 
Inasmuch as the petition reached the Col- 
lector well within time, we are of opinion 
that it was a proper presentation and that 
petition ougkt to have been heard, and 
disposed of upon the merits, ` 


authority,- 
. namely , the Collector, by the 23rdof March. 
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The next case with which we propose 
to deal is that of Muhammad Siddiq Hafiz, 
because there is some similarity in the 
facts: We will deal with the case of Durga 
Shankar later. ; 


The elections for this particular Ward in 
Cawnpore were held on the 19th of March, 
and that gave Muhammad Siddiq Hafiz 
up to the 3rd of April within which to be 
in time for-the lodgement of his Election 
Petition. Fifteen days is spécified “by 
the Act, and the first broad question ap- 
pears, is did he by any means whatever 
get into the hands of the*Collector by the 
-3rd of April the petition ? ‘Nhe: answer 
is.that he did not do so, and that in, our 
opinion, makes a material ediffererce in 
this case. On the 3rd of April, which was 
the. last day, we are told that he presented 
the petition to a Deputy Collector, by name 
Mr. Ashfaq Husain, There -is not in 
the..papers relating to this case any 
evidence which suggests that there 
was any -practice whereby this Deputy 
Collector was authorised, or was ac- 
customed short. of actual auhorization, 
to receive petitions of thet nature and 
was a ' recognised official channel for 
their transmission to the Collector. That 
being so, we think that the petitioner in 
this case took the risk. If it happened- 
that the Deputy -Collector had forwarded 
the document to the Collector within time 
and the Collector had chosen to eccept 
it from the Deputy Collector, that might 
possibly have been a good presentation. 
We do not say that it would have been 
a good presentation, that matter would 
have to be enquired into with some care 
and might depend to some extent on whe- 
ther we believed that there was in existence 
a recognised practice. However, we are 
satisfied that, in the absence of any evi* 
dence of that character, the petitioner wren 
he ‘handed the document tothe Deputy 
Collector, who no doubt gave him an as- 
surance that it would be forwarded to tke . 
Collector, took the risk of its reaching: the 
Collector within time. It did not reach 
the Collector within time atd was not ` 
received by him whtil the 4th of April. 
In these circumstances, we hold tbet as 
regards the petition of Muhammad Siddiq . 


Hafiz that petition was not presented with- 


—-— 


'tentto present a petition and 


t 
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in time ana is one which should rot te 
entertained. 

- We now come to the petition.of Durga 
Shankar. He, like Muhammad Siddiq 
Hafiz, handed the petition to a Deputy 
Collector, and again there is no evidence 


 "'on ths record that the Deputy Collector 


was a recognised channel forthe trans- 
mission of these documents. We reed 
not decide whether thet petition was pro- 
perly presented for this reason, 
are unable to understand how Durga 
Shanker comes before the Court as a 
pet tioner. It appears that he wes 
one of severale candidates and that 
‘at a meeting it was considered desir- 
able that there should not be so 
many candidates Put that the choice of 
the two gentlemen who should contest 
the Ward wasleft tothe decision of a gentle- 
man of high stagding, who was regarded 
by the seven candidates as being likely 
to make the best selection. Two gentle- 
men were in fact selected, Durga Shankar 
was amongst the five whose names were 
passed over’ and he, having the belief that 
a candidate who was thus declared elected 
could be unseated on various grounds, 
conceives that he hasa right to come for- 
ward and raise that question. ‘These peti- 
tionscan belodged byacandidate in whose 
favour votes have been recorded and whe 
claimsinthepetitiontobedeclared elected 
in the room of the person whose election 
is questioned, that is, a person who went 
through the contest in whose favour votes 
were recorded . and who alleges that strict 
scrut ny of votes and striking off the names 
of people who should not have voted cr 
by reason perhaps of disqualification of 
the person who has been elected that he 
himself will be the person who will become 
the elected. member in the event of tke 
petition being enquired into and upheld, 
'hatis the only one person who can present 


~apetition, but a'body -of men, ten or more 
electors, may join together and present 
„a pettion. Durga Shankar’s position in 


th s case has no locus standi in the matter 
of law, and on that ground was incompe- 
on thet 
ground his pet tion must be rejected, . 
Mr. Stowell, the Commissioner, also 


.enquires whether a petition must Le:duly 


verified in accordance with the rule appli- 


+ 
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cable to plaints. We think not. When 
the petition has been duly preserted the 
hear ng follows along the lines prescribed 
for a civil suit. The Act is silent as to tte 
verification of the petition and it is «only 
after due presentation of the petition thet 
the civil suit procedure rules operate. 

We are, therefore, of opinion that a peti- 
tion need not be verified. 4 

M, A. A. Order accordingly. 


that we - 


MADRAS HIGH COURT. 
SECOND CIVIL APPEALS Nos. 553 AND 554 
OF 1921. - 

March 16, 1923. 
-Present -— Justice Sir William Ayling, KT., 
and Mr. Justice Odgers. 

E. T. DHARMA RAJA— 
DEFENDANT No. 2—ÀPPELLAN'T 
l VEYSUS 
K. M. PETHU RAJA AND OTHERS— 
PLAINTIFFS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O, 
XXIII, v. 1— Withdrawal of suit against 
some of several appellants—Prejudice, 

O. XXIII, r. 1 of the Civil Procedure Code 
gives a right to a plaintiff to withdraw a suit 
oi abandon any part of his claim and a similar 
previlege is inherent in an appellant. But a 
plaintiff-respondent cannot, when the litigation 
has reached the stage of an appeal, as of right, 
te allowed to-defeat the appeal and prevent its 
being heard by withdiawing the suit as against 
the appeiant. [p. 5, col 2.] 

Piaintif brought a suit to establish his right 
to a certain channel feeding a Government Tank 
and to prevent interference by Government and 
by other £aifadars holdirg lands irrigated by the 
tank, The Goverfiment and the paitadars were 
impleaded as defendants. The plaintiff got a 
decree in the Court of First Instance, The Govern. 


ment did not appeal but the other defendants 


did so. In appeal the plaintiff applied and was 
alcwed, to witkdraw ike spit es against the 
appellants-defendanis. The dectee against the 
Goveiumcnt was -cornfiimed ; 


Held, that the paitadars-defendants were 


` materially prejudiced by the decree against the 


Ccveirmert sirce it pieventcd the Government : 
from using the,pleint channel es a supply channel 
and thereby exetcising its ‘permanent right 
of distributing the water supplyand that, there- 
fore, Ske cider allcwing tke stit to ke with- 
ciann as against them was illegal, [L. 5. col. 2.] 
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Stvasailam Iyer v. Ramakrishna Aiyay, 26 Ind. 
Cas, 18; (1914) M, W. N. 788, followed." 


Second appeal against a decree of 
the Court of the Additional Subordinate 
Judge, Ramnad at Madura, in Appeal 
Suit No. 28 of 1919, preferred against a 
decree of the Court of the Additional Dis- 
trict Munsif, Srivilliputhur, in Original 
Suit No. 255 of 1910. 


Messrs. T. R. Venkatarama Sasin and 
A.” Swaminath Aiyar, for the Appellant. 

The Government Pleader and Mr. A. S. 
Viswanatha Atyar, for the Respondents. 


JUDGMENT.— The dispute which has given 
rise to the present litigation is in connec- 
tion with a channel, which is claimed by 
the appellants to be a  roromboke channel 
feeding the Karisakulam Tank which irri- 
gated their lands but which the respondents, 
who were plaintiffs in the First Court, claim 
to be a portion of their patta lands and to 
have no connection at all with Karisakulam 
Tank. ‘The suits were brought. to establish 
the rights of the plaintiffs in the channel 
and to prevent interference by Govern- 
ment, who are impleaded under the desig- 
nation of the Secretary of State as the 
first defendant, as well'as by the other 
defendants, who are patiadars holding 
lands irrigated by the Karisakulam ‘Tank. 
In the First Court the plaintiffs were suc- 
cessful and were granted the reliefs prayed 
for by them. Government did not appeal, 
holding, as is now explained by the learned 
Government Pleader, that their interests 
were not sufficiently involved in the matter 
to make it. worth their while to contest 
the decrees of the First Court in appeal. 
The defendants, however,did appeal; when 
the appeals came on for hearing, the plaint- 
iffs-respondents claimed that they were 
entitled as of right to withdraw their 
suits as against the present defendants- 
appellants, and to content themselves 
with the decrees against Government who 
have not appealed. ‘The learned Subordi- 
nate Judge accepted this plea and allowed 
the:suitg to be withdrawn and dismissed 
as against the present defendants-appel- 
lants, and thedecrees against the Secyetary 
of State were contirmed. ` 

It is now contended on behalf ‘of the 


. 
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appellants that the Subordinate Judge was 
wrong and that the plaintifs could not 
claim as of right to be allowed to withdraw 
theit suits at the stage which the litiga- 
tion had reached, that they were prejudicec 
by thedecrees of the First Court, even sup- 
posing the latter to be confined to a decree 
against Government, and that their appeals 
Should have been heard and decided on 
their merits. We think these contentions 
are justified. "The provision of law relied 
o2 by the plaintiffs-respondents is ©. 
XXIII, r. 1 of the Civil Procedure Code, 
which provides for the withdrawal of a suit 
by a plaintiff and abandonment of part 
of his claim. This the rule gives as a 
matter of right and it*is not disputed thet 
& similar privilege is inherent inen : ppel- 
lent as regards his appeal but we have not 
been referred to any rygling or provision 
of law which would extend this privilege 
to a plaintiffzrespondent, nor can we see 
any reason why when the litigation has 
reached the stage of an appeal, the res- 
pondent should be allowed the right to de- ` 
fest the appeal and prevent its being heard 
by the simple process of withdrawing 
his suit as zgiinst the appellant. It may, 
of course, be argued that although this is 
not a right of the appellant, nevertheless 
it is in the discretion of the Court to llow 
him to do so but that will depend on con- 
siderations which, we think, have not: 
been appreciated by the lower Appellate 
Court. The lower Appellate Court has 
held that the appellants in these cases 
have no right of appeal because they are 
not prejudicially affected by the decrees 
in so far as they are decrees against Govern- 
ment. We do not think this is so. ‘The 
defendants represented themselves as holders 
of lands under a Government tank and 
the irrigation of their lands as depending 
on the supply of water allowed to them 
by Government. ‘The effect of the decrees 
is to declare that a certain channel to the 
Government tank is not such a supply, 
channel and to prevent Government from 
using it as such and exercising its pdra- 
mount right of distributing: the water 
supply therefrom. “We think that they 
clearly are materially prejudiced by the 
decrees against Government and that they . 
should have a right of appeal against them. 
This is in accordance with the decision 


6 | INDIAN CASES, 


U GUNAWA VU, U PYINNYADIPA, 


in Sivasailam Iyer v; Ramakrishna Atyar 
(3). Ithas been argued on.behalf of the 
respondents that this is not so, because 
the appellant’s rights have been negatived 
by the decisio 1 of this Court ia another liti- 
gation terminating in Second Appeal No. 
1108 of 1913. So what extent the decision 
in that appeal is conclusive of the rights of 
the parties in'the present casesis a matter 
for argument; but it is a question which 
must be deeided in the course of the hear- 
ing of these appeals. We are most anxious 
` have to be determined by.the lower Appel- 
late: Court, but it is argued on behalf of the 
appellants that the points’ for decision 
in that case gre not*identical with those 
which may arise for consideration in these 
cases and in effect that the rights claimed 
by the plaintiffs jn that case were more 
extensive than those which are prejudicially 
affected by the decrees in these cases.. 
This is a point which we must leave to 
the lower Appellate-Court.to determine. 
The decrees of the lower Appellate Court 
must, therefore, be setaside and the appeals 
remanded to the .lower Appellate Court 
for re-hearing and disposal on their merits. 
The plaiutiffs-respondents will pay the 
defendants-appellants their costs in this 
Court. The costs of Government in this 
Court will be provided for in the final 
decrees. The Court-fee paid on the present 
appeals will be refunded to the appellants. 
V. N. V.. Case remanded. 


N. H. 
(1) 26Ind, Cas, r8j (1914) M. W. N., 788. 
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RANGOON HIGH COURT. 
. SPECIAL SECOND CIVIL APPEAL No. 263 
2 - OF 1921, 
; January 29, 1923. 
Present:—Mr. Justice Heald and 
/ . Mr-Justice-May Oung. 
U GUNAWA AND OTEERS—APPELLANTS 
UEVSUS l 
U PYINNYADIPA—RESPONDENT. 


. Avbitvation— Irregularliy in proceedings— Failure 


fo obfect—Watecr. . 


e. 


to express no opinion on a point which would . 


? 


[1923 


A party to an atbitration having knowledge 
of an irregularity in the proceedings cannot lie 
by without objection and take his chance of an 
award in his favour and then, when he finds that 
the award has gone against him, seek to set it 
aside on the ground of the irregularity to which 
he faired to object. [p. 7, col 1.] 

Special second appeal against a decree 
of the Divisional Court,  Hanthawaddy, 


' passed in Civil Appeal No. 48 of 1921. 


Mr. Bomanji, for the Appellants. 
Mr. Surty, for the Respondent. 


JUDGMENT. 

Heald, J.—The parties, who are Burmese 
Buddhist monks, had a dispute about the 
treasures, enclosures and lands of the Malit 
Monastry and referred all matters so in 
dispute between them to the arbitration 
of two eminent members of their Order, 
Those two arbitrators after examining 
Witnesses gave an award. Appellants, to 
whom the award was unfavourable, insti- 
tuted a suit to have it set aside on the ground 
thatit was the award of only one of thetwo 
arbitrators and that it was not in accord- 
ance with the agreement, the latter ground 
being presumably intended to mean thate 
the arbitrators had determined some matter 
not referred to arbitration. This second 
ground seems to have been abandoned 
though an attempt was made to resurrect 
it on appeal, and the only issue on which 
the suit went to,trtal was whether the 
award was made, pronounced and signed 
by both the arbitrators and was binding 
on the parties. 

On this issue the Trial Courtfound that 
the award was made and pronounced by 
both the arbitrators. and was signed by 
one, and on behalf of the other by his re- 
presentative, he being too old and too 
infirm actually to sign it himself, 

It was, however, argued that because 
one of the arbitrators was absent at the 
second of the three sittings at which wit- 
nesses were exain ned the award itself was 


°y tiated. This objection was not taken at 


the time of the. arbitration and was not 
mentioned in the pleadings, and the Court 
held that appellants could not be allowed 
totakeit at that stage of the proceedings. 

The suit was accordingly dismissed. 
Appellants appealed and the, lower Ap- 
pellate Court on the evidence agreed with 
the Trial Court that the.award was the 


- 


Vela 74) 
BHIKAM KHAN 0, DAN SINGH, 


award of both arbitrators. As for the all- 
eged failure of one arbitrator to attend 
one of the sittings, the lower Appellate 
Court referred to the Upper Burma case 
of Ma Mi Tuv. Maung Naing (x). and 
on the authority of that ruling decided 
that appellants must be held to have 
Waived any objection to theirregularity by 
attending the subsequent sitting of the 
arbitrators without objection. The appeal 
was, therefore, dismissed. ` 

Appellants now come to this Court in 
second appeal on the merits and on the 
ground that the award wasinvalid by reason 
of the absence of one of the arbitrators 
at one of the sittings. 

No appeal lies against the concurrent 
findings of the twolower Courts that the 
award was in fact the award of both 
arbitrators, but theappeal was admitted 
lor a consideration of the correctness 
of the Upper Burma ruling. 

Appellants’ learned Advocate cites va- 
rious English authorities, but since none 
of them deal with the question of waiver 
of objectious ib is ünnecessary to, consider 
“hem in detail. It is perfectly clear and 
isinfact admitted by the first appellant, 
who alone gave evidence, that appellants 
went on with the arbitration without ob- 
jection afterthe irregularity had occurred, 
and in my opinion there can be no doubt 
that by their condticte they condoned 
the irregularity. The law relating to 
such cases was carefully consider- 
ed in the Upper Burma Ruling and I 
agree with the conclusion at which 
thelearned Judic al Comm ssioner arrived. 
A party having knowledge of an irregularity 
cannot lie by without objection and take 
h s chance of an award in his favour and 
“then, when he finds that the award has 
gone against him, seek to set it aside on 
the ground of the irregularitry to which 
he failed to object. 


I, therefore, see no reason to interfere, 


and I would di$miss the appeal with costs. 
May Oung, J.—I concur. è 


W. C. A. Appeal dismissed. 
(1) 2 U.B R (1897-1901), p. r4. 
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ALLAHABAD HIGH COURT. 
CIVIL REVISION PEAITION No. £6 OF 1923. 
March 20, 1923. 
Preseris—-Mr. Justice Rafique. 
BHIKAM KHAN- PLAINTIFF—APPLICANT 
l é versus i 
DAN SINGH-— PEFENDANT— OPPOSITE- 
PARIY. 
Execution of decree— Execution 
dismissed for defauli— Restoration. 
If an application for execution is dismissed 
for default, the decree-holder has ng right in law 
to apply for the restoration of the same, and the 
Execution Court is not competent to entertain 
such an application. ; 
Bharat Indu v. Asghar “Ali Khan, 73 Ind. 
Cas. 453; 21 A. L. J. 135145 A. 148, followed. 


application 
zt 


Civil revision again$t an erder of the 


Munsif, East Budauu, dated the oth of 
july rger. 

Mr. S. A. Haidar, for the Applicant. 

Mr. Guisari Lal, ior the Opposite-patty. 


JUDGMENT.—-It appears that on ile 
I5ta January 1421 Dan Singh, the opposite 
par.y, put in en application under section 
47 of tne Code of Civil Procedure ror cancel- 
lation of sale in favour of the applicant 
and recovery of the property on the allega- 
tion that the property did not belong to 
the judgment-debtor of the 
The application of Dan Singh was struck 
off in default on the 28th, May 192I. On 


the 11th June 1921 Dan Singh moved the ; 


Court to restore Fis application that was 
struck off in default. Objections were 
taken on beralf ct Brikam Khan, the appli 
cant before me. The learned Munsif re- 
jected tke objectiors and restored the appli- 
cation of Dan Singh on the ott July 1921, 
The present application for revision is against 


the order of the learned Munsif restoring - 
the application of Dan Singh which had - 


been struck off in default. 
In my opinion the applicant must succeed 


in view of the case-law on .the subject. - 


applicant.: 


I would refer to the latest case on this point . 


of our own Court, namely, that of Bharat 
Indu v. Asghar Ali Khan (ija. This is a 


aside tle order of." the 
dated the 9th July 1921 restoring the ap- 
plication of Dan Singh. 

M.A. A. Applteaiton allowed. 


(1) 73-Ind, Cas, 453) 21 A. Le J. 135; 45A. 148) 


' Divisicn Bench case and I must follow it, - - 
I, therefore, allow the application and set - 
learned. Munsif . 


* - 
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SECRETARY OF STATE FOR INDIA YV. AKBAR ALI, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 1372 OF 1921. 
Frebruary 25, 1923. 
Preseni:--Mr. Justice Ryves and Mr. 
Justice Daniels. 
- SECRETARY or STATE ror INDIA IN 
COUNCIIL—DEFENDANT—-—AÀPPELLANT: 


TEKS Hus 
AKBAR ALI AND ANOTHER—-PLAINTIFES 
`~ —RESPONDENTS. 


Land Acquisition Aci (I of 1894), s. 6 (3b 
ågclaration under, whether conclusive. 


A. declaration by the Collector under sub-section 
(3) of section 6 of the Land Acquisition Act to 
the effect that the land is needed or a public 
purpose or for a Company, asthe case may be, is 
conclusive evidence of such purpose, and the 
ria are barged from” enquiring into the ques- 
ion. 

Trustees for the Improvement of Calcutta 
v. Chandra Kanta Ghosh, 56 Ind. Cas, 32; 47 C. 
500; II L. W. 566; 3& M. L. J. 511; 18 A. L. J. 521) 
22 Bom. L. R. 586; 32 C. L. J. 65; 24 C. W. N. 881j 
2 U. P.L. R. (P.C) 98; 47 L A. 43 (P.C) 
Manick Chand Mahata, Corporation of Calcutta, 
66 Ind. Cas. 600; 48 C, 916, distinguished. 


_ Second appeal from a decree of the Ofi- 
cating District Judge, Mainpuri, dated 
the 4th August 1921. | 

` Mr. L. M. Banerji, for the Appellant. 

Dr. M. L, Agarwala, Dr. S. M. Salalman 
and Mr. N. C. Vatsh, for the Respondent. 


JUDGMENT.—This appeal arises out of 
asuit brought bythe plaintifis-respondents, 
Akbar Ali and Bande Ali, for the recovery 
of certain land which the Collector pur- 
ported to acquire on behalf of the Secre- 
tary of State for a public purpose under the 
provisions of the Land Acquisition Act 
of the year 1894. A notification was duly 
issued under section 6 of the Act, stating 
that the land was required for a public 
purpose, and, under section 7 ot the Act 
the Collector of Etawah was directed to 
take order for the acquisition of the land. 
The usual acquisition . proceedings under 
subsequent sections of the Land Acquisi- 
tions Act followed and, ultimately, tke Col- 
lector took possession of the land under 
section 16 of the Act. Sub-section (3) 
of section 6 of. the Act declares that a de- 
claration under this section shall be con- 
clusive evidence that tke land is needed 
for a public purpose or for a Company as 
tle case may be. "The sole ground on which 


the suit has been decreed in the Courts 
below is that, in spite of this declaration, 
tbe land was not really needed for a public 
purpose. It is said that certain land of 
Bhatele Sbiam Behart Lal had been ac- 
quired for the purpose of the Islamia School 
and under an agreement entered into bct: 
ween the Collector of Etawal and Shiam 
Behari Lal prior to the acquisition the land 
now in dispute was acquired in order to be 
given over to Shiam Behari Lal in return 
for his land which had been acquired. Be- 
fore, however, the Courts can enter into 
the question whetler tre purpose for which 
the land was acquired was a public purpose 
or not, it must be found that they have 
jurisdiction to do this. In fact, the argu- 
ment of the plaintiffs, which has been ac- 
cepted by the Courts below is, that sub- 
section (3) of section 6 does not mean what 
in plain language it says, and that although 
the Statute declares in so many words 
that the declaration is conclusive evidence 
that the purpose for which the land was 
acquired was a public purpose, it is never- 
theless open to the Courts to go into evi- 
dence and adjudicate upon the questiore 
whether it was a public purpose or not. 
In support of this startling proposition 
reliance is placed on two rulings, the ruling 
of the Privy Council in the case ot 
Trustees for the Improvement of 
Calcutta v. Chandra Kanta Ghosh (1), 
and the ruling of a Single Judge 
of the Calcutta High Court in an 
original suit, Manick Chand -Mahata v. 
Corporation of Calcutta (2), In fact 
neither of tkese cases turns on the 
construction of section 6 of the Land Ac- 
quisition Act. The Privy Council case 
turns entirely upon.tke construction of 
certain sections of the Calcutta Improve- 
ment Act. and their Lordships expressly 
say tł at during the course of the argument 
their attention was directed to a number 
of decisions upon various Acts of Parliament 


*giving compulsory powers fos the acquisition 


of land, but that in each case the decision 
must depend upon the provisions of the 


(1) 56 Ind. Cas* 32; 47 C. 500; 1r L, W. 566; 38 
M. L. J. 5173 x8 A, L. J. 5211722 Bom. L. R, 586; 
32 C. LJ. 65; 24 C. W, N. 881; 2 USP. L.R, (P. C.) 
981 47 I. A. pE C.). 

(2) 66 Ind. Cas. 600; 48 C. 916. 
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puticular Act and the purpose for which 
and conditions under which in such Act 
-land may be compulsorily acquired. ‘This 
Case is no authority on the construction 
of section 6 of the Land Acquisition Act, 
The other case wes óne in which certain 


land had been acquired on behalf of the. 


Imptovement Trust by the Calcutta Cor- 
poration. A Notification had been issued 
under section 6 of the Act. Mr. Justice 
Greaves, who decided the case, held that 
however conclusive a Notification under 
section 6 of the Act might be, it did not 
prevent his enquiring into the question 
whether the Calcutta Corporation had statu- 
tory powers to take steps at all for. the 
acquirement of this land. This decision 
also, therefore, does not touch the point 
before us. The language of section 6 of 
the Land Acquisition Act is perfectly plain 
and clearly bars the Courts from enquiring 
into the question whether the purpose 
for which land in respect of which a declara- 
tion under section 4 has been issued isa 
public purpose or not. The appeal must, 
therefore, be allowed and we accordingly 
all@w it and dismiss the suit with costs in 
all . Courts including in this Court fees on 
the higher scale. 


M. A. A. Appeal allowed. 


— e m ae ar 


LOWER BURMA CHIEF COURT. 
SECOND Civit, APPEAL, No. 310 OF 1021. 
j July II, 1922 i 
Present-—Mr. Justice Maung ' Kin. 
MAUNG SHWE LA—APPELLANT 
| . versus . b 
MA KYWE AND OTHERS— 
RESPONDENTS. 

Buddhist Law-—Birmese— Ancestral propegty— 
Joint estate-—Onus—Presumption. 

The question of the burden of proof in respect 
of the jointn gs or otherwise of ancestral property 
in the hands of Buddhist co-heirs dapends-on the 
facts'of each fase. [p; 10, col. 2.] 

Ma Hnin Zi v. Ma Hnmin Ye, S.J, L. B. 22, 
dissented from.- , 

There is no presumption under the Buddhist 
Law that prope ty left by a person long deceased 
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is part of an undivided estate amotg. his heiis 
According to the circumstances of the case, it 
may require much or very little evidence to 
sufficiently prove that the property is undivided, 
but, when land has been in exclusive possession’ 
of others for a long period, the person asserting: 
that it forms part of an undivided estate should 
be required to prove the fact. [p. 10, col.2] | 
Maung Lu Pe v. Maung Lu Gale, 2 U. B. R. 
(1897-1901) 418, relied on. 
Mr. Villa, for tke Appe lant. 
' Mr. P. N. Chari, for the Respondents. 


JUDGMÉNT.—U Van Shin and Ma 
Dwe In were husband and wife. Tte wife 
died before the husband, who. died sixteen 
yeats before the suit. They left four child- 
ren, They were, to give them in the order of 
their births, Ma Shew Pu, Mg Shwe'U, 


Maung Po Tu and Maung Po Lu. "They: 


were all dead at the time of the institution 
of the suit and before Letters of Adininis- 
tration proceedings, to which reference 
wil be made presently. ~ 

Ma Shwe Pu was never married. Ma 
Shwe U married Maung Shwe La, and she 
died, leaving Maung Shwe La, but no 
children, three years before the suit. Maung 
Po Lu pre-deceased Ma Shwe U, leaving his 
children Ma Kywe and Ma Kin Tin. Po 
Tu left some children who need not be men- 
tioned. Ma Kywe applied for Letters of 
Administration to the estate of Ma Shwe 
Pu, including the bouse in the present 
suit as forming part of the estate. Maung 
Shwe La objected on the ground that ¿ll 
the property included by Ma Kywe in 
the estate of Ma Shwe Pu, belonged to 
Ma Shwe U, his deceased wife. 

The District Court rejected Ma Kywe’s 
application on the ground that Shwe La’s 
statement about the property was correct. 
Ma Kywe then applied to this Court, and it 
was held that the ground of the District 
Court's decision was not sound, because 


the point as to what the estate consisted 


of was not the point to be decided in con- 
sidering the question, which of the two con- 


testing parties should be granted adminis- 


tration. “< — — l h 
This Court pointed oùt that a decision 
should have-been arrived at by a'refefence 


to- section 23 of the Btobate and Adminis-^ 


tration Act. The Court then stated that 
Ma Kywe's father, Po Lu, died before 
Ma Shwe Po, and held: that Ma Shwe U, 
having survived Ma Shwe Puy was Ma Shwe 
| * 


a 
[| —- 


' Ma.Shwe U, his deceased wife. 
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- Pu's heir, and that the children of Po Lu 


were not heirs either solely or co-existing 
with Ma Shwe U, on the principle that 
the nearer in degree excludes the more 


. remote, 


During the pendency of the, proceed- 
ings in this Court Ma Kywe applied for 
Letters of Administration to the estate of 


- U Yan Shin and Ma.Dwe In, including the 


house in suit as part of thatestate. Subse- 
quently, .her application was granted, 
Maung Shwe La then filed the present 
suit against Ma Kywe and four others, 
It was for pogsesion of the house, and 
Ma Kywe and the other defendants were 
made parties because they were in occupa- 
tion of the house The plaintiff claimed 
the property to belong to the estate of 
The de- 
fence was thatit belonged to the estate 
of U Yan Shin and Ma Dwe In. The 
following facts were cdmitted, 
The house was built by U Yan Shin and 
Ma Dwe In, though it is not stated when 
"they must have occupiedit for some time. 
Amongst the property which they left was 
this house, that is-to say, they died pos- 
sessed of it... ni 

Maung Shwe La's case was that there 
was a division of the estate of the old 
couple, and that the house fell to the share 
of Ma Shwe U. 'The defence say that 
there had been no division of that estate, 
and the house still remained part of it, 

Mr. Chari for the defence contends that 
it is for the plaintiff to prove that there 
was a division. ' 

The law as to the burden of proof, and 
what the presumptioh is as to the division 
of a Burmese Buddhist's estate, has been 
dealt with by mein Maung Po U v. Maung 
Po Thin (x). In that case I said :— 


* “The learned Additional Judge of the 


Listrict Court held on the authority of 
Ma Hnin Zi v. Ma Hnin Ye (2), that the 
burden of proving the alleged division 
was on the plaintiff, and that as he had not 
discharged it he must fail, The ruling in 
thatcase is to the effect that the burden of 
ponas the division of ancestral property 
. is upon the party asserting the division; 


BEL pow a 9 Bur, L. T, 164, 
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It was given by Mr.Sanford, Judiclel Cont* 
missioner of Lower Burma, in 1874. No 
.authority Is cited in support of it. As 
a rule of English Law, it cannot be sup- 
ported by any known principles of the sub- 
ject. Nor can I find any authority in the 
Dhammathats in suupport of it. I am un- 
able to see how any rule as to the burden 
of proof can be laid down without reference 
to the facts of the particular case in which 
the question arises. All that Mr. Sanford 
says in his judgment is, that he who asserts 
that an estate is divided must prove his 
assertion. Upon what facts this view js 
based I am not able to find in the judgment. 
With due respect to the learned Judge, 
I am bound to say that the ruling as stated 
b ldiy cannot be held to be sound, unless 
Buddhist Law says that ancestral land 
must be presumed to remain undivided 
until the contrary is proved. That there 
is no such presumption in Buddhist Law 
I have no doubt. No such presumption 
can possibly be justified, having regard to 
the fact thata mong the Burmese Buddhists 
the division of encestral estate among 
the co-heirs is the rule, cases of co-hfirs 
remaining in commensality being extremely 
rare." 
In the result I held that no general rule 
can be laid down as to the burden of proving 
jointness or seperation without regard to 
the facts and.cifCumstances of each parti- 
cular case.. I cited, with reference to the 
case, Maung Lu Pe v. Maung Lu Gale (3) 
in which Mr. Copleston, Judicial Commis- 
sioner, said :— 

“ There is no presumption that prop- 
erty left by a person long deceased is part 
of an undivided estate. According to the cir- 
cumstances of thecase, it may require much, 
or very little, evidence to sufficiently prove 

"that property is’ undivided, but, when ' 
land has been in the exclusive possession of 
others for a long period, the person assert- 
ing thatit forms part of an undivided estate 
should be required to pfove the fact. ” 

Now, what.are the facts of this case? 

According to the evidence adduced by 
that plaintiff, Ma Shwe U and Shwe Pu 
got the house on a division of the estate 

of the old couple by “ paying ‘tthe price.” . 


e . 


(3) 2 U; B: R, (1897-1901) 418, 
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This evidence means that there was 
a division of property, and that the other 
heirs were bought out of this property 
by MaShwe U and Ma Shwe Pu. They 
occupied this house, and after the death 
of Ma Shwe U, which took place three 
years before the suit, her husband, Maung 
Shwe La, the plaintiff, paid revenue 
due on the house. There is also evi- 
dence to show that after the death of the 
old couple, Ma Shwe U applied for a grant 
of the house site in her name, jointly with 
those of her nephew, Po Tu, and niece, 
Ma Kin Tin. At that time the nephew and 
niece must have been of tender years. ‘The 
real applicant for the ground was Ma Shwe 
U, and, more probably than not, she allow- 
ed tie names of her nephew and niece 


to be coupled with hers, because she had : 


Some good intentions towards them at 
that time. 

Mr. Chari contends that the fact that 
the names of the nephew and the niece 
Were added, indicates that they had an 
interest in the property, and that there 
had been no division of the estate. I 
carfiot agree. 

Another point to be noticed is that Ma 
Kywe and the others lived in that house. 
Ido not think that that indicates that 
the estate still remained in tact. The 
conduct of Ma Kywe in treating the house 
as belonging to Ma Shiwe Pu, shows 
that it must have been well-known in the 
family that the property belonged to the 
two sisters, Ma Shwe Pu and Ma Shwe 
U jointly, or to either, and that this 
property fell to the share of Ma Shwe 
Pu or Ma Shwe U ona division of the 
property of the estate of the old couple. 

It does not now matter whether the 
property belonged to Ma Shwe Pu 
or to Ma Shwe U, or to either fointly. 
Ma Shwe U, in her capacity as heir, would 
have inherited the house, and Maung 
Shwe La, as Ma Shwe U’s widower, would 


. have inherited it ftom Ma Shwe U. 


There are acts of ownership on the 
art of either Ma Shwe U or Ma Shwe 
u, and there is long possession iri favour 
of both, or'either, and, therefore, the pre- 
sumption’ arises that there must have been 
adivision of the estate of the old couple 
because otherwise it is L difficult: to say 
how the two sisters? both or either, came 


H 
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to excercise acts of ownership, on the 
hotise, to the exclusion of their. two 
brothers. 

Besides the. presumption, there is the 
evidence I have set out above. On the 
side of Ma Kywe there is nothing whatso- 
ever. The other defendants depend: upon 
Ma Kywe, - They do not actually contest the 
suit, The position is that if Ma  Kywe 
fails, they also fail, The appeal is, there 
fore, allowed with costs. 


N, H, A ppeal allowed. 


ALLAHABAD HIGH COURT. 
MISCELLANEOUS CASE No. 18 OF 1923. 
May 31,1923. - 

Present.—Sir Grimwood Meats, Kr., Chief 

Justice, and Mr. Justice Piggott. 
KASHI NATH-—APPLICANT 
VEYSUS 

EMPEROR—OPPpOSITE PARTY. 

Legal Practitioners Act (X VIII of 1879), 


S. 36-—Government of India Act 1915, (5 & 6 Geo. 
V, C. 61), s. xog-—Ovdev including person in 


list of touts—-Power af High Court, to interfere—_ 


General principles. 

The High Court can only interfere with the or- 
der of a District Judge including a~ person’s 
name in the list of touts, in the exercise of the 
general powers of supetintendence conferred upon 
it by section 107 of the Government of India 
Act. . 12, col. r.] 

In ihe matter of the Petition of Madho Ram, 
21 A. 181; A, W. N. (1899) 15; 9 Ind. Dec. (x. s.) 
825, rehed upon. " 

The High Court will not interfere with an 
order such asthe above in the exercise of its 
powers of superintendence where tlie sole ground 


on which interference is sought is, that the, 


decision of the District Judge is against the 
weight of the evidence, . I2, col. 2.] 

But the High Court wil! interfere if the District 
Judge, in contravention of the direction given 
in section 36 of the Legal Practitioners Act, has 
ingluded in the list of touts the name of a person 
to whom no notice was given to show cause 
why his name should not be so included, 
[p. 12, col. 2.] > 

The decision of a District Judge to include 
a person's name in the list of touts need not ne- 
céssarily be based on direst evidence, or evidence 


which must be legal or relevant; itis enough 


if there is laid before the District Judge 
circumstantial evidence from which he draws the 
inference as against that person that he 
habitually acts as a tout, (fp. 33, col, 1.) 


+ 
a 
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Civil. miscellaneous -application from an 
order of the District Judge, Benares, 
dated the 3rd October 1922. 

Mr. J. M. Banerji, for the Applicant. 

Mr. L. M. Banerji, for the Opposite 


Í Party. 


JUDGMENT.—We have before us four 
applicatiois from persons in respect of whom 
the District Judge of Benares has passed 
an order under section 36 of the Legal Prac- 
. titioners Act, XVIII of 1879; thatis to say, 
the names of each one of thesefour persons 
have been put by the District Judge in a list 
' of persons who are proved to his satisfaction. 
by evidence of general repute or otherwise 
habitually toactastgouts. The word“ tout” 
we may nofe is defined by section 3 of the 
same Act. In the case of two of the persons 
concerned, namely, Kashi Nath and Sarju 
Dat, notice was*ordered to issue and the 
learned Government Advocate has appeared 
to support the order of the District Judge. 
The other two applications, namely, those 
of Abdul Hamid and. Sital Pandey, were 
simply ordered to be laid before this Bench, 
to be dealt with in such manner as this 
Court might see fit after hearing arguments in 
the other two cases, The learned Government- 
Advocate has raised the general question 
of the right ofthis Court to interfere in re- 


vision “with an order passed by the District 


Judge, or- other competent Court, under sec- 
tion 36 of Act XVIII of 1879. That is 
a question which has more than once 
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been before this Court; but the standard: 


authority on the subject is the decision of a 
Bench of two Judges. One of them, the then 
Chief Justice of this” Court, passed In the 
matter of the Petition of Madho Ram (1) n 
the year 1899. We agree with the learn- 
ed Judges who decided that case, that this 
e Court could only interfere with an order 
such as that now before us, in the exercise 
of the general powers of superintendence 
conferred upo iit by whatisnow section 107 
of the Government of India Act. We are 
satisfied that those powers are extensive en- 
ough to authorise this Court, in the exercise 
of its discretion, to send for the record of such 
. a proceeding in a Subardinate Court, namely, 
the record of. an enquiry conducted by a 


(i) 21 A. 181; A. W.N. (1899) 15; 9 Ind. 
Dec. (N; €.) 825., 
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District Judge with a view to drawing up 
a list of persons proved to be touts, and to 
examine. such record and thereafter issue 
such orders or instructions to the District 
Judge as might appear to be proper. The 
question. remains, however, what principles 
this Court should-lay down to govern the 
exercise of: its discretion in this matter. 
The learned Judges who decided Madho 
R ım’s case (1) abovereferred to laid down one 
principle of considerable importance. This. 
was that this Court would not interfere in. 
the exercise of its powers of superintender.ce 
where the sole ground upon which interfer- 
ence was asked for was, that the decision 
of the District Judge was against the weight 
of the evidence. We desire to stand by 
that principle. It is quite clear from the 


.wording of section 36 of Act XVII of 1879 


thatthe Legislature intended to confer upon 
the Courts therein: mentioned; including 
the. Court of a District Judge, a very wide 
discretion in the matter. The District 
Judge is authorised to frame and publish 
a list of persons proved to his satisfaction, 
by evidence of general repute or otherwise, 
habitually to act as touts. It has been 
pressed upon us that the word "touts" as 
used in this section, refers back to the de- 
finition in the preceding section No. 3 of 
the same Act. This is undoubtedly so: but 
what is laid down in section 36 is that the 
District Judge has discretion to frame and 
publish a list of persons who are proved to 
his satisfaction to behave in the manner 
set forthin the definition of the word ‘‘tout’’. 
in secton 3. The only qualifications im- 
posed by the Act on the exercise of this dis- 
cretion are that the District Judge must 


be. sat sfied by evidence of general repute .: : 


or otherwise, and further that no person's 


Name is to be included in such a list until 


he has had an ódpportunity of showing cause: 
against such'*nclusion. We may say, in this 
connection, that we should certainly hold 
it a valid ground for interference by this 
Court, in the exercise of.its general powers 
of supervision, if the District Judge had 
disobeyed this latter direction and had in- 
cluded in his list of touts the name of-a - 
person who had never been allowed an oppor- - 
tun iy of showing cause againstesuch inclu- 
sion We return now to the obvious fact; 
that it was never the intention of the Legis- 


 lature to allow anythigg of the nature ot 


«^ 
^ 
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an appeal againt the decision of a compe- 
tent Court under section 36 of Act 
XVI of 1879. We cannot allow our general 
powers of sup2rysion to be invoked 
so as, in effect, to create a right of appeal 
which was never intended by the Legisla- 
ture. Inthe cases now before us it issought 
to bring the matter within the scope of the 
revisional jurisdiction, represented as fal'- 
ing somewhat short of the jurisdiction exer- 
ciseable by a Court of Appeal, by represett- 
ing that the record of the enquiry conducted 
by the District Judge discloses, as against 
each of the four persons whose petitions 
lie before us, no legal or relex ant evidence 
to warrant the finding arrived at by the 
District Judge that they habitually 
do act as touts. The plain fact of 
the matter is that, as regards each 
of these four persons, direct evidence 
was wanting, but there was laid before the 
District Judge certain circumstantial cvi- 
dence, from which the District Judge drew 
the inference as against each of these per- 
sons that they were habitually acting as 
touts. In our opinion it would be strain- 
ingethe powers of superintendence conferred 
on this Court end setting an undesirable pre- 
cedent if we wete‘to take it upon ourselves in 
every instance of this kind to consider whe- 
ther “the circumstancial evidence relied upon 
by a ‘District Judge, and set forth in his 
order, was or was not evidence upon which 
we ourselves would have drawn the same 
inference. We think th? Legislature in- 
tended that the Distict Judge should be 
master in his own Court to this extent. 
The result is, that we are not prepared to 
interfere in any one of the-four cases before 
us, and each of the applications stands 
dismissed accordingly. 
M, A. A. : j 

Applications dismissed. ` 


LOWER BURMA CHIEF COURT. 

SPECIAL First CIVI, APPEAL, No, 162 OF 

i i922. 

June 23, 1023. 
Present:-—Mt. Justice Maung Kin, 
ISMAIL YACOOBTEE DOODPHA-- 
DEFENDANT— APPELLANT 
versus l 
ABDOOLLA HAJET ABBA & Co.— 
PLAINTIFF— RESPONDENT, 

" Rangoon Rent Act (Burma. Act I1 of 1920), 
S. 9 (1)— Lease on favourable teyms—Salami paid 
to lessor, recovery of. 

At the time of the grant of a lease, -the lessor, in 
consideration of the tenant's payigg, a salami agreed 
to take a small rent, not to turn the tenant out 
during a certain period, not to ask for more tent, 
and to make certain alterations in and additions 
to the premises teased. “In a guit by the 
tenant to recover back the premium under section 
9 (1) of the Rangoon Rent Act : 

Held, that these agteements on the part of the 
landlerd were conditions of the lease and formed 
a part and parcel of the same ard that, therefore, 
the payment of the premium was within the 
contemplation of section 9 (1) of the ‘Rangoon 
Rent Act and the amount was recoverable by the 
tenant. 


Special first appeal from the judg- 
ment of the Rangoon Small Cause Court, 
in Civil Reaualr No. 2944 of 1921, dated 
rith August 1921. 

Mr. Hamlyn, for the Appellant. 

Mr. Munshi, for the Respondents. 


JUDGMENT.—This isa case under the 

engoon Rent Act, 1920. 

The plaintiffs alleged that the house in 
question was let to them by the defendant 
at the rental of Rs. 200 per month, and 
that at the time of the lease, which was 
the 6th July 1919, the plaintiffs paid the 
defendant Rs. 2,000 as sala mi. The plaintiffs, 
therefore, asked for the return of this 
Rs. 2,000 under the provisions of section 9, 
clause. 2, of the said Act. — 

The defendant in his written statement 
admitted having let the premises at the 
rent of Rs. 200 on the date mentioned in 
the plaint. His case, however, is that the 
rent was not the proper or fair rent but 
a less rent; and the sum of Rs. 2,000 was 
received as part of the consideration of 
the letting of the premises at a fess rent, 
The defendant then gges on to say.that 
he did not receive the said sum of Rs. 2,000 
as premium or salami, but thatit was paid - 
for the consideration mentioned in .para- 
graph r, viz. “Tor receiving adess rent, and 
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also by way of not requiring the plaintiffs to 
remove from the premises for five years, or 
asking for more rent, avd also by way of 
making certain alterations for plaintiffs 
in the premises as to providing lavatories, 


etc., which defendant didin fact provide.’’- 


For these reasons, he said, that there was 
no cause of action against him. 

The learned Judge of the Court below 
did not take any evidence, and held on 
the pleadings that the payment of Rs. 2,000 
was such as is contemplated by section 9 
. of the said Act and he decreed the suit. 
^ The defendant has appealed, and his 
learned Counsel contends that evidence 
- should have been taken and that the de- 
fence put forward by the defendant was 
‘a good one. 

Section 9 provides as follows-:—-'' (1) It 
shall not be lawful for any person in con- 
sideration of tle grant, renewal or continu- 
ance of atenancy of any premises, torequire 
the payment of any. fine, premium or any 
other like sum in addition to the rent; (2) 
where any such payment has been made after 
the rst day of July 10919, the. amount shall 
be recoverable by the tenant by whomit was 
made from the landlord, and may, without 
prejudice to any other method of recovery, 
be deducted from any rent payable by him 
to the landlord: Provided that nothing 
in this section shall apply to any payment 
under any written agreement entered into 
before the rst day of April 1918.” 

Now, the defence put forward means 
this: The rent agreed upon was Rs. 200 
per month. For that rent the lease was 
granted. ‘The lessor agreed to take a small 
rent, not to turn the tenants out during 
the term of five years, not to esk for more 
- rent, and to make certain alterations in 
and additions to the premises. ‘These agree- 
ments were made by the landlord at the 
time of the lease. They were, therefore, 
conditions of the lease, and, therefore, form- 
ed part and parcel of the grant of the lease, 
.For granting a lease to the plaintiffs under 
those conditions, the defendant took the 
‚Rs. 2,000in addition to the rent. Therefore, 
the paygent is within the contemplation 
‘of sub-section (r) of section 9 of the Act, 
It was made atter thé first day of July x919. 
. Therefore, it is recoverable by the tenants 
who made the payment? The defence 
has been put somewhat ingeniously, but 
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the real thing is as I have stated above. 
If any of these agreements were made 
subsequently, the result of the case might 
have .teen different. 
In my judgment the lower Court was 
tight. This appeal is dismissed with 
costs, 


N.H, Appeal dismissed. 


ALLAHABAD HIGH COURT. 

SECOND CIVIL ApPRAL No. 46 oF 1022, 

. April 25, 1023. 
Present:—Mr. Justice Daniels, 
GAJRAJ TEWARI AND OTHERS— 
DEFENDANTS—APPELLANTS 
VEYSUS 
BHAGIRATHI PANDE AND oTHERS— 
PLAINTIFTS AND DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of t908), O. 
X X LT, vr. 4, 11 — Joint decree, appeal againsi— 
Some decree-holders not made party, effect of. e © 

Where a joint decree has been. given in favour 
of certain persons and the appellant fails to make 
some of them respondents, the appeal will fail 


_not only against the perscns not impleaded, but 


as against all the decree-holders, [p. 15, col: 1.] 

Tej Narain Sahu v. Dal Ram Sahu, 69 lud. 
Cas. 624; 1 Pat. 699; (1922) A. I. R. (Pat.) 6c6t 
4 P. L.T. 170; (1924) Pet, 207, “Basis Sheikh v. 
FPazle Karim Biswas, 28 Ind, Cas, 7031 19. C. W, 
N. 29^, Monmohkan Panday v. Bldhu Bhusan Ray 
Chowdhury, 48 Ind. Cas, 302; 28 C.L.T. 268, Jamna 
v Sarjit, 52 Ind. Cas. 510; 67 P. R. 1919; 90 P. I, 
R. 1919 Sardari Lal v. Ram Lal, 57 Ind. Cas, 
199; I L. 225;1 L. L. J. 225; 143 P. I. R. 1920 
and Kali Dayal Bkatlacharjee v. Nagendra Nath, 
54 Ind. Cas. 822; 30 C. I. J.217; 24 C. W. N. 44, 
relied on. a : 

Second appeal against -a decree of 
the Subordinate Judge, Basti, dated 
the 30th August 1021. 

Mr. K. Verma, for the Appellants. 

Mr. N. C. Vatsh, for the Respondents. 


JUDGMENT.—In this case a prelim- 
inary objection is taken to the hearing of 
the appeal on tne ground that it has abated, 
The facts are that two of therespondents, 
Bhagwat Rande and Chhotkan Pande, are 
dead and that no steps have been taken 
to-bring their legal representatives on the 
record. “As they admittedly died prior 
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to rst June last there is no doubt that the 
appeal Fas abated against them. ‘The res- 


P 
. 
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pondent contends, however, that under the 


circumstances of the case the appeal Tas 
abated against all therespondents, Cbho- 
takan Pande was plaintiff No. 13 in the 
original array of parties and was No. 19 
in the list of respondents in this Court. 
Bhagwat, son of Harihar Pande, is No. 7 
in the list of plaintiffs-respondents attached 
to the memorandum of appeal. As a matter 
of fact, no such name appears either in the 
plaint or in the memorandum of appeal 
to the lower Appellate Court and a com- 
patison of the names in the plaint with those 
in the memorandum of appeal to this Court 
goes to show that this name has been written 
by mistake for that of Hanwant Pande, 
son of Sbeoamber Pande.: The name of 
the latter does not appear anywhere in 
the atray of parties to the appeal. 

The decree declaring them to be owners 
in possession ‘of the plots in suit has been 
given to the plaintiffs jointly against the 
-defendants jointly. The plaintiffs are Zemin- 
dars of one village, Bitni Khurd,and the 
defgndants Zemindars of another village, 
Dippur, and the dispute was in which of 
these two villages the lands in suit: fall. 
The appellent relies on the langnage of 
clause (3) of r. 4 of O. XXII, Civil Proce- 
dure Code. That rule says that where 
no application to bring he legal repre- 
sentatives on the record is: made within 
linitation the suit shall abate as against 
the deceased defendant. By rule 11 of the 
same Order the word defendant includes 
a respondent. There is, however, authority 
for the view that, notwithstarding tbe 
wording of this rule, where a joint decree 
has been given in favour of the respondents 
the entire appeal fails if the appellant 
fails to make some cf the’ respondents 
a party. This has been followed by the 
Patna High Court in Tej Narain Sahu 
v. Dal Ram Sahu (1). This: was held 
in Basir Sheikh v. Fazle Karim Biswas 
(2) where the defendants were appeal- 
ing against a decree for joint possession 
and failed to serve notices of appeal on two 
of the plaintiffs-resnondents. It was also 


(0) 69 Iud. Cas. 624; 1 Pat. 699; (1922) å. I, 
R. (Pat.) 606; 4 P. L. T. 170; (1923) Pat. 207. 
(2) 28 Ind, Cas. 7031,19 C. W. N, 290. 


hj 


13 


held in Monmohan Panday v. Bidhu Bhusan 
Ray Chowdhury (3) a case in which the 
legal representatives of one of the ca-pro- 
prietois of a firm were nct brought on the 
record. Jamna v. Sarjit (4) [this case 
has been followed in the later case of Sardari 
Lal v. Ram Lal (5)], is another case exactly 
on all fours with the present in which the 
proprietors of a village had obtained a joint 
declatatory decree declaring their interest in 
the land in dispute. The same view was 


‘taken in another case of a declaratory 


dectee, Kal Dayal Bhattacharjee v.Nagendva 
Nath (6), in which the whale case-law on 
the subject is reviewed. The ground of 
decision was that, although O. XXII, r. 4, 
only provides for the #ppeal abating as 
against the deceased respondent, the re- 
sult of its abating against him may be in 
certain cases that the appeal has there- 
after become imperfectly constituted, so 
tbat the appellant can no longer invite the 
Court to adjudicate upon the matters in 
conttovetsy. The representatives of the 
deceased decree-holders against whom the 
appeal has abated, have obtained an un- 
assaila ble decree declaring that they, jointly 
with the other decree-holders, are proprie- ` 
tors in possession of the suit lend. If the 
appeal were allowed as against the other 
decree-holders the result would be two 
contrary declarations, one declaraing that 
the proprietors of tle respondents’ village 
are entitled to and in possession of the 
land in question, and the other declering 
that tliey are not so entitled and in pos- 
session. Jt bas been held in these 
cases that this is a state of things which 
the law does not contémplate and which 
cannot be allowed. That it would resolt 
in very setious inconveniences in practice 
is self-evident. 

Tt has been suggested on beahalf of the 
appellants that I should adjourn the case 
fo give the appellants an opportunity of 
ascertaining and stating by affidavit whether 
thére are any heirs oi Chhotkan Pande.» 
Ths is not a request which can be accepted, 


(3) 48 Ind. Cas. 309; 28 €C. L. J. 268" 

(4) 52 Ind. Cas. 510; 67 P. R, 1919$ go P. Ta 
R. 1919. 

(5) 57 Ind. Cas. cog; 1 L. 22541 L. L. J. 225} 
143 P. L. R. 1920.” . 

(6) 54 Ind, Cas. 822; 3o C. L. J. 217; 24 C. Wi 
N, 44. $ . €. | 
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In the first place, it was for the appellants 


io bring.the legal representatives on the 
recotd and they have not.done so. In 
the second place, there must be-some legal 
representatives even if it be, in the last re- 
sort, the Crown. Tnis is mot a case of an 


undivided Hindu joint family in which the 
right passess by survivorship. It is a case 
“of an undivided Zemindart village in which 


the proprietors are tenants-in-conimon. 
Tor the reasons already given, I hold tt at 
the entire appeal has abated and I accord- 


-ingly dismiss it with costs in favour of the 


answering respondents. 


M, A. A. Appeal dismissed. 


RANGOON HIGH COURT. 
Civir, REVISION NO. IOT OF 1922. 
February 15, 1923. 


Present.—Mr. Justice Heald. 
EZ EKIEL MOSES—PETITIONER 
UET S18 


TEE RUSSA ENGINEERING WORKS, 
laD.—RESPONDENTS. 

‘Contract Act (I X of 1872), s. 264— Partnership, 

dissolution of, notified in public press— Retiring 


partner, liability of. 
The mere publication of a notice of dissolution 


of a partnership in the public press is not sufi- 
cient to relieve a retiring partner from liability 
for goods supplied to the firm by persons having 
old dealings with the same. 

Civil revision against a decree of the 
Small Cause Coisrt, Rangoon, passed in 
Civil Regular No, 999 of 1922. y 

Mr. Burjoriee, for the Petitioner. 

Mess’s. Lentaigne, McDonnell and CHR 


for the Respondents. 

-JUDGMENT.---Respondents sued peti- 
tioner and one Solomon in tbe Small 
Cause Court to recover the price | of 


goods sold and delivered. 


The plaint set out that the ART 
* had been partners with one Sassoon in a 
. firm known as’ the Sassoon Automobile 
& Taxi Company and that the goods were 
supplied to the firm in October 1921. 

Solomon did not defend the suit. 

Petitioner said that he retired from 


the’ partnership on the 28th of June 


defendants, 


921 and had no concern with its subse- 
quent transactions. 


He denied respond. 
ents’ allegation that they had no notice of 
his having left the firm. 

The fearned Judge in the Small Cause 
Court held that petitioner was liable, ap- 
parently on the ground that it was not 
proved that public notice of the dissolution 
of the partnership had been given. 

No appeal lies, but peititioner zsks me 


“to interfere in revision on the ground that 


the learned Judge ought to have held it 
proved that the public notice required by 


-section 264 of the Contract Act had been 


given, 

I have read the lower Court’s proceed- 
ings and heard the learned Advocates. 

The case does not seem to have :been 
taken very seriously in the lower Court 
by either party, .probably because the 
amount in dispute was comparatively 


‘trivial and the evidence produced by both 


sides seems to have been about- equally 
meagre. But even if I held that petitioner 
proved the publication of the advertise- 
ment which he produced, I do not think 
that it would help him. In a similar guit — 
brought by another firm against the same 
petitioner put in the same 
defence asin this case and the Court, fol- 
‘lowing the case of Chundee Churn Dutt 
v; Eduljee Cowasjee B1jnee (1), held that in 
the case of old eustomers of a firm, as the 
respondents" in this cese were, the mere 
publication of a notice of dissolution in 
the public press was not sufficient to re- 
lieve aretiring pertnerfromliability. Thet 
case also came before the Chief Court in 
revision and the learned Judge who dealt 
-with it said that he was rot prepared to 
differ from the view of the law taken by 
the Calcutta High Court and dismissed 
the application. 

I, too, am of opinion that the ruling in 
the Calcutta case is good 'law, and I see 
no reason to interfere. 

The application, is dismissed with 
costs. 


W. C. A. Application dismissed. 


(r 8 C.678; 11 C. L. R. 225; 4 Ind. Dec. (x. s.) 
437- = . 
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CIvIL REVISION PETITIcN No. 310 OF 1923. 
. June 9, 1923. 

Present; —Mr. Justice Moti Sagar. 
BADLU-—DEFENDANT-—APPELLANT 
Yesus 
Musammat NARAINI—PLAINTIFF— 
RESPONDENT. 

‘Civil Procedure Code ( Act Vof 1908), O. X X I I, 


Yr. 3, 9 (2), O. XLIII, r. xı (k)—Abatement of 
suit—- Application for substitution made after 


cation— Appeal, whether lies. 

‘Where no application is made within time to 
bring upon the record the representatives of a 
deceased plaintiff, the suit abates automatically, 
aud anapplication for substitution made there- 
after must necessarily be considered as an appli- 
cation under O, XXII, r. 9 (2) 
^ Procedure Code, to set aside the abatement. 

Lachmt Narain v. Muhammad Yusuf, 59 Ind- 
Cas. 903; 42 A. 540; 18 A, L. J. 688; Arúr Singh 
v. Todar Mal, 49 Ind. Cas. 501; 22 P. W, R, 1919 
- and Chuni Lal v. Kala Khan, 67 Ind, Cas. 596; 4 

L. L. J. 171; (1922) A. I. R. (L) 601; 34 P. W..R. 
I922, relied on. e S 

Án order passed on such application is, there- 
foie, appealable under O. XLIII, r. 1 (A) of the 
Civil Procedure Code, : 


ePetition for revision of an order of the 
District Judge, Karnal, dated the 8th 
February 1923, reversing that of the Munsif, 
First Class, Karnal, dated the 23rd 
November 1922, 

Mr. M. L. Puri, fot the Petitioner. 
Mr.: Shamaty Chaud,'for.the Respond- 
ent. i 


JUDGMENT.--The facts of the case 
out of which this application for revision 
"has arisen are shortly these, On the 22nd 
of March 1921 ‘one Hans Ram brought 
a suit for the recovery of Rs. 1,020 against 
Badiu, petitioner, in the Court of Lala Gul. 


want: Rai, Senior Subordinate Judge of | 


Karnal. ‘On the igth cf March 1922, 
while the suit was pending, Hans Ram 


was - murdered ‘and shortly after Badlu ° 


was atrested on the charge of murder and 
committed to the Sessions to take his trial 
under section 302 of the Indian Penal Code. 


He was eventually acquitted by the 'Bes- 


sions Judge. On the 27th of July 1922 
Musammai, Narain, the widow of Hans 
“Ram, made an application to the effect 
that she should be brought on the record 
in place ot her” deceased , husband. , The 
Senior Subordinate, Judge rejected this 


a 2. 


‘the 


of the Civil 


-XXVI of 1920, An appeal was preferred. 
against this decision to the District Judge 
of Karnal who set aside the abatement, 
holding that under section 5 of the Indian 
Limitation. Act there was sufficient cause 
for extending the period of limitation. 
The detendant has now come up in re: 
Vision-to this Court and it has been 
ergtted on his behalf that no appeal lay to 


expiry of Umltatlon, nature of—Order on applt- the District Judge from “an order reject- 


the respondent's application to bring 
legal representative of- the deceased 
the order 


ing 


on the. record and that 


passed by him on appeal was 
consequently without, jurisdiction. In 
my opinion this contehtinn has. 


no force and must be overruled. The ap- 
plication, made by Musammat Naraini 
on the 25th of July 1922*for substitution 
of her name in place of her deceased hus- 
band was in substance an application for 
setting aside the abatement under O. XXII, - 
r. 9 (2) of the Civil Procedure Code, and _ 
the order passed on her application. was 
appealable under O. XLIII, r. x (A), of the 
Code of Civil Procedure, No application 
having been made within time to bring 
upon the record the representative of the 
deceased ` plaintiff, the suit abated auto- 
‘matically and the application for substi- 
tution made after the expiry of the pres- 
ctibed petiod must necessarily be consider- 
ed an application under O. XXII, r. 9 (2) 
of the Code of Civil Procedure vide 
Lachmi Narain v. Muhammad Yusuf (x), 


-Arur Singh v. Todar Mal (2) and Chunl. 


Lal v. Kala Khan (3). 
I do not see any force in this petition 
and I dismiss it with costs. 
Z. K. & N. H. Petition dismissed. 
AG. 59 Ind, Cas. 9033 42 A. 540p 18 ALY. J. , 
685. i é 
(2) 49 Ind, Cas. 501; 22 P. W. R. 1919. 
67 Ind, Cas. 596; 4 L. L. J. 171; (1922) A, 
I. R. (L) 615 34 P. W. R, 1922. 
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MAUNG PO THATK V. MAUNG THA BYAW. 


LOWER BURMA CHIEF COURT. 

. SPECIAL SECOND Civ, APPEAL NO. 120 OF 
I92I. 
May 22, 1922. 
Present-—Mr. Justice Pratt. 
MAUNG PO THAIK AND OTHERS— 
l APPELLANTS 

I versus 

MAUNG THA BYAW AND OTHERS— 


ate RESPONDENTS, 
Contyact Act (IX of 1872), s. 151-—Bailor 
and bailee—Goods lost by bailee—Wani of care— 
Burden of proof. 
In order to escape liability for the payment of 


damages for the loss of goods entrusted to a bailee, - 


the burden of proving that he took as much care 
of the goods as a man of ordinary prudence would, 
lies on the bailee, e 
"Special second. civil- appeal against a 
de:ree of the. Divisional Court, Hantha- 
waddy, in Civil Appeal No. 68 of 1921. 
Mr. Surty, fot the Appellants. 


Mr. Keith, for the Respondents. 


d UDGMENT.—Plaintifis suéd for damages 
for loss of paddy due to the sinking of the 
sampan hired from defendants. "T 

The sampan wassunk at night whilst 

.moored. |^ | | 7s . 

Plaintiffs’ case was that that the sinking 
was due to want of propet precautions on 
the part of third defendant and his man in 
charge of the sampan. The defence was 
thatthe wreck was due to overloading made 
under protest under the instructions of 
plaintiffs’ representative. E 

The Trial Court found that the sampan 
‘was in fact overloaded but was not satisfied 
that the sinking was due to this fact. The 

- Judge came to the conclusion that no one 
was to blame for the sinking which he held 
to be an áccident and being unable to assign 
n BER reason fell back upon the act 
of God. 


ue ‘The Divisional Court found that, as -a 
matter of fact, the sampan was loaded in’ 


excess of her normal carrying capacity but 
agreed with the Trial Court that it was not 
proved that overloading was responsible 
for loss, On the evidence it came to the 
"conclusion that that accident was due to 
the sampan being moored too close te the. 
bank in consequence of which it stranded, 
took a list and- shipped water when the tide 
rose, "E 

I think there is no reasonable doubt that 


.. thisisthe cosrect explanation andit seems 


- 
- 
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clear that the boatmen did not take suffi- 

cient precaution and were probably both 

asleep when the water first obtained access 

to the sampan. The burden of proving 


that he took as much care of the goods 


entrüsted as a man of ordinary prudence 
would under similar circumstances lies on 
the bailees, For this there is ample au- 
thority. Ineed only quote one, Trustees 
of ihe Harbour, Madras v. Best © Co. 
I). - 
4 the evidence, defendantsfailedto prove 
that they took reasonable precautions. 

There was afresh breeze blowing but 
there was no apparent reason why the 


_Sampan, if properly moored and due pre- 


caution taken, should have been swamped. 

The inference is that there was a lack of 
care on the part of the boatmen. 

It is obvious the loss cannot be atrributed 
to the act of God and apparently the Trial 
Court only gave this as the cause because 
it was unable to understand how the acci- 
dent happened, Had the Judge realised 
that the burden of proof was onthe defend- 
ants he would probably have come to a 
different conclusion. . œ% 

I agree with the learned Divisional Judge 
that allthe defendants are liable. Itis not 
necessary tore-state his. reason, which I 
accept. p ur 

The appealis dismissed with costs. 
Appeal dismissed. 


(1) 22 M. 524; 8 Ind. Dec. (N. 8.) 375. 





ALLAHABAD HIGH COURT, 

SECOND CIVIL APPEAL NO. 1725 OF 1921, 

. April 1*, 1923. 

Present;—Mrt. Justice Gokul Prasad. 
SHANKAR SAHI AND OTHERS— 
_DEFENDANTS—APPELLANTS | 
- Versus 

¢ BUICHU RAM AND OTHERS— 
"m PLAINTIFFS—RESPONDENTS, 

Hindu Law— Joint family— Alienation by 
manager-—Benefit of estate—Mortgage to satisfy 
pre-emption Wecree, whether bindinge i - 

Although the strict Hindu Lew does not allo 
the manager of a Hindu praed to alienate 
property for the benefit of the estate, the only 
warrant for a valid transfer of this kind being to 


- appeal. 


_ Strict rule of 


i + 
Vol, 74] ; 
CHHAMMI LAL 0, SUEHRANI KUNWAR, 


avert distress of the family ; yet the Hindu Law, 
as administered by the Courts in British India, 
does give effect to the doctrime of the benefit 
to the family. 

‘Nathu v. Kundan Lal, 8 Ind. Cas. 836; 33 
A. 242; 7 A. L. T. 1182, relied on. | 

A mortgage execnted by a Hindu manager to 
satisfy a pre-emption decree, being for a family 
benefit, is binding on the family. 

_ Second appeal from a decree of the Addi- 
tional District Judge, Gorakhpur, dated 
the 22nd July 1921. 

Mr. Shiva Prasad Sinha, for the Appellants. 
Mr. Lachmt Narain Tewart, for the Re- 
spondents, 
JUDGMENT.—The point raised in this 
Case is a very simple one and under tHe 
Hindu Law the decision 
would have been’ in favour of the ap- 
pellants. It appears thet the plaintif- 
respondent sued for foreclosure of a 
mortgage which had been executed for pay- 
ment of a pre-emption decree. The 
sons of one of the morteagors were also im- 
pleaded and their defence was that the mott- 
gage-bond was not for consideration and 
at any rate was not for legal necessity. 
The Munsif held that consideration had 
passed but that the pre-emption decree was 
not satisfied by the mortgage-money and, 
therefore, he passed a decree against the 
pre-empted property exempting from liabi- 
lity the ancestral property charged in the 
mortgage. ‘The plaintiffs appealed and 
the. defendants put in cross-objections. 
The lower Appellate Court came to the con- 
clusion that the mortgage went to satisfy 
the pre-emption decree and that the loan 
was for the benefit of the estate and decreed 
the claim against the whole property mort- 
gaged. ‘the defendants come here in second 
As I have already stated above, 
there is no rule of Hindu Law which warr- 
ants the manager of a joint Hindu iamily to 
-alienate property for what is called the bene- 

fit of the estate. The only warrant for a 

valid transfer by a member of a joint Hindu 
family is to avert distress of the family. 

However, as I have said above, the doctrine. 
of the benefit of the family has also been 


-- $ntroduced in the Hindu Law, and having 


regard to the case of Nathu v. Kundan 

Lal (1) which is a decision of,a Division 

Bench by which Tam bound, I must 
. z 


(x} 8 Ind. Cas. 836; $3 A. 242; 7 A. L.J. 1182, 


INDIAN CASES, 


19 
hold that the mortgage in the preseut 
case was executed for the benefit of 
the iamily and was as such binding on 
the family. In this view the decree of the 
lower Appellate Court was a correct decree. 
I confirm it ¿nd dismiss the appeal with 
costs including in this Court fees on the 
higher scale. Iextend the time for payment 
to stx months from this date. The decree 
of this Court will only be drawn up in case 
the respondents. make good the deficiency 
in Court-fees for the: Court below. For this 
purpose I allow the learned Vakil for the 
espondents one month’s time. | 
M. A. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

SECOND CIVIL APPEAL NO. 50 OF 1922. 

March 22, 1923. 
Présenl:—Mr. Justice Ryves and 
Mr. Justice Daniels, 
CHHAMMI LAL—DEFENDANT— 
l APPELLANT l 
Vers is 
Musammat SUKHRANI KUNWAR ~ 
PLAINTIFF—RESPONDENT. 

Agra Tenancy Act (11 of 1901), s. 164— Cos 
sharers—-Suit for pvofits—Gross rental — Arrears, 
whether can be allowed — Compensation paid in 
Land Acquisition proceedings, whether reecvératle. 

In a suit for profits against a /ambardar it was 
found that the amount of arrears was probably 
large, the village was canal irrigated, the bulk of 
the tenants were occupatfcy tenants, and the 
defendant had not filed proper and correct ac- 
counts, The Court passed a decree allowing pro- 
fits on the basis of gross rental: 

Held, that, under the circumstances of the case, 
the decree was a proper one. 

Where, in a suit for profits against a lambar- 
dar, the Court gives a decree on the basis of gross 
rental, it cannot allow in addition any sums 
collected on account of arrears of previous 

efirs. ik 2 
E A co-sharer cannot in a suit for profits, recover 
his share of the compensation paid to the /Jambar-, 
dar under the Land Acquisition Act, in respect 
of the acquisition of a plot of land, as the amount 
of compensation cannot properly be treated as 
sewai income. : 


. Second appeal from a decree of the Ad. 
ditional District Judge, Cawnpore- dated 
the 21st of November 1921, 


Lad 
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PANDURANG Y. KISHAN. 

Dr. S. N. Sen, for the Appellant. 

“Dr. K. N. Katju, for the Respondents. 

JUDGMENT.—This is an appeal in a 
suit for profits. The appellant is the de- 
fendant lambardar. 'Two points have been 
' pressed on his behalf, 
The first is, whether a decree should have 
. been given on gross rental or on recorded 
collectious. The lower Appellate Court finds 
that the amount of atrears shown is pro- 
bably large, that the’ village is canal irri- 
gated, that the bulk of the tenants are 
occupancy tenants and that the defendant 


‘has not filed* proper accounts and’ such: 
accounts as he has filed are clearly and . 


admittedly wrong.” On these findings it is 
impossible tc disturb the lower Court's 
` decree allowing profits on the basis of gross 
rental. ; 

. The second epoint pressed is, that there 
is an obvious arithemetical mistake in the 
judgment in reiereuce to the rent of khud- 
kasht land. The learned Judge says that 
' on the basis of the prtwarl’s rates, which 
he accepts, the trent of khudkasht land 


-> comes to Rs. 464 but in the calculation 


which he-has given just belaw he bas sub- 
stitute! the figure 958. It is practically 
admitted that a mistake has been made 
and we allow this plea and reduce the de- 
cretal amount by. substituting Rs. 464 
for Rs. 958 as the khudkasht rental. 

Cross-objections have been filed ‘by the 
plaintifi-respondent | and are pressed on 
two points. The first is, that the lower 
Court, following a published ruling of this 
Court to which one of tis was a party, has 
held that when it.gives a decree on the 
basis of gross rental it cannot allow in ad- 
dition any sums: collected on account of 
arreats of previous years. - 

This proposition has been held in two 
Bench rulings of this Court and we are not 
prepated to dissent from it in the present. 

Case. : 

The other point relates to a small amount 
of Rs. &1-4-0’ received: from Government 
as compensation for a small area acquired 
under the Land Acquisition Act. The 
amount instead of being paid to all the pro- 
prietors was for some reasons paid to the 
lambardar who apparently has not given 
the.plaintiff his share, Objection was taken 
in the lower Court. that this could not 
properly be treated as sewal income recover- 
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able in a profits suit under :he Tenancy 
Act. As a matter of law, inis contention 
appears to us well founded. The result 
is, that the appeal is allowed in regard to 
rent of khudkashi land to the extent indi- 
cated above but is otherwise dismissed. . 

We allow po costs to the appellant as be 
might have obtained amendment af the 
decree on the only point on which bis ap- 
peal succeeded by applying to the Court 
below. The cross-objectious are dismissed 


with costs. f , 
"Z.K. &N, H. Deeree modified. 


$ 
Abr A a EMEN ete 


NAGPUR SPN O * COMMISSIONER’S 
i COU 


- CIVIL REVISION NO. I01-B OF 1922.6 
February 20, 1923. 
Present:—Mr. Prideaux, A. J. C: 
PANDURANG— APPLICANT 
VEYSUS 
KISHAN-—Non-APPLICANT. 

Promtssory-note--Matertal altévaiton-- Negoti- 
able Instruments Act (X X VI of 1881), s. 87. 

In suits for bond-debts brought on the basis 
of altered documents the plaintiff is not entitled 
to succeed, He cannot recover even the amount 
of which receiptis admitted by the defendant, 
A material alteration destroys the right of action 
on the document. 

C vil revision against a decree of the 
Judge, Small Cause Court, Akola, dated 
the 29th April 1922. 

Messrs. W. A.. Forbes and A.V, Khare, 
for the Applicant. l 

Mr. M. B. Niyogi, for the Non-Appli- 
cant. e 

JUDGMENT.—The plaintiff sued on a 
s mple money-bond, dated 15th April 1918, 
for Rs. 100 and interest and also on a pro- 
note. ‘The claim on the pro-note has been 
decreed while that on the bond has been 
d smissed on the ground that the bond 
was originally executed for Rs. 7o and 
that it has been materiglly altered when 
in the plaintif'SE possession, altered to a 
bond of Rs. 100. "There seems to me good 

e i 
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reasons for the Small Cause Court's de- 
cis on that an alteration in the bond had 


been made. The alteration as to Rs. 100 ` 


and the word ' ShambAar! is apparent to the 
naked eye. There is the- defendant's own 
Statement corroborated by one attesting 
w tness, that Rs. 70 only were advanced 


INDIAN CASES: 


at 


Nanjah Gounden (9), and Lakshmammal vi 
Narasimharaghava Iyengar (ro). 

I, therefore, holdthat theplaintiff is not 
entitled to recover on the altered bond. 
This application for revision fails and is. 
dismissed with costs. The applicant will 
pay the non-applicant's costs. Pleader's 


on the document and the other attesting fee Rs. 15. 


wtness, one Bapu Ganaji, who appears 
for the plaintiff and states that the bond 
was for Rs, 100, wrote a letter during the 
pendency of the suit tothe Chairman of the 
Co-operative Credit Society, Shelu Vetal, 
stat ng that this bond, dated x5th April 
1918, was for Rs. 70. I accept as correct 
the finding that after execution there has 
been a material alteration in the docu- 
ment. 

The question awaiting my decision is, 
whether despite this fact, the defendant 
hav ng adm tted receipt of Rs. 70, a decree 
should not pass for that sum with interest 
against him. Itis settled law that in suits 
for bond-debts brought on the basis of 
altered documents the plaintiff is not en- 
titled to succeed. A material alteration 
destroys the right of action on the docu- 
ment. The Court, in Sonajee Mah v. 
Utiamehand Bania (x), held that ary 
mater al alteration made in a _ written 
instrument after” its execution and 
without the privity of the party to te 
affected by it is fatal “to, its. validity 
and the same rule of law was enunciated 
in Ganpat v. Ramkrishna Puri (2). Tte 
same view seems to have been taken in 
the Hgh Courts: see Sitaram Krishra 
v. Daji Devaji (3), Ganga Ram v. Chandcn 
Singh (4), Christacharlu v. Karibasayya 
(5), Oodeychand Boodaji v. Bhaskar Jagoii- 
nath (6), Harendra Lal Roy v. Uma Charan 
Ghosh B Gour Chandra Das v.- Prasanna 
Kumar Chandra (8), Amiriham Pillar v. 


1) 12 © Pri Re 33. 

2) 5 Ind, Cas, 4251 6 N.I. R. t. 

3). 7 B. 418 4 Ind. Des, (N. S.) 28r. ° 

(4j 4 A. 62; A, W. N. (1881) 118, 2 Ind. Dec. 
(N. S.) 631. 

(5) 9 M. 399: r0 Ind. Jur. 409; 3 Ind, Dec. 
(N. 5) 673 (B. B.). =) 

(6) 6 B. 371; 6 Ind. Jur. 533; Chitty's S. C. 
C. R, 102: 3 Ind. Dec, (N. $) 703. 

(7) 9 C. W. N. 695. ; 

(8) 33 C. 8125 3 C. T. J. 3631 10 C. W. N, 783. 


N. H. Application dismissed. 
(2) 23 Ind. Cas. 464; 26 M. L. J. 257; 15 M, 
I, T. 204; (1914) M. W. N. 250; 1 L. W. 243. 
(ro) 21 Ind. Cas. 445; 38 M. 746 at p. 747! 
TE M. W. N. 833; 14 M. L. T. 398; 25 M. Les 
J. 572. .@ - 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 742 OF 1922. 
March 13, 1923. | 
Present:—Mr. Justice Walsh and Mr. 
: Justice Ryves. 
BINDHIACHAL RAI AND ANOTHER—- 
DEFENDANTS—APPELLANTS 
Ue Sus 
SITA RAM MISIR AND ANOTHÉR— 
"^ . PLAINTIFFS— RESPONDENTS. 
Couri-fees—Mortgage-decree— Applicatton for per- 
sonal  decree— Appeal—Court-fees bayable—Cwil 
Procedure Code (Act V of 1908), O. XXXIV, 
* 


. 6. 

A mortgage-decree contained no provision for 
the recovery of the balance of the decretal amount, 
after the sale of the mortgaged properties, from 
the debtor. After the sale of the properties the 
dectee-holder made an application under O.XXXTV, 
r. 6 of the Civil Procedure Code, for a personal 
decree against the mortgagor for the balance 
of the decretal amount which had been ascertained 
as a result of the realisation by the sale, and the 
application was granted. The judgment-debtor 
appealed: 

PHeld, that the memo, of appeal required an ad 
valorem Coutt-fee stamp on the amount in res- 
pect of which a personal decree had been made 
against the appellant. 


‘Second appeal against a decree of the 
District Judge, Ghazipur, dated the 13th 
March 1922. ; 

Dr. M. L. Agarwala, for the Appellants. 

Mr. U. S. Bajpat, for.the Respóndents. 

OFFICE REPORT.—The case out of 
which this appeal has -arsen was 
not at all concerned with execution 
proceedings but with an application under 


mr 
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SECY. TO THE CHIEF COMMR., INCOME TAX, MADRAS 7. DORAISWAMI AIYENGAR. 


‘O. XXXIV, r. 6, of the Code of Civil Pro- 
cedure praying for a simple money- 
decree for Rs. 874-10-5 in favour 
of the petitioners, Sita Ram Msir and 
` Raj Ballan Misir. The Trial Court having 
-allowed the. petition ordered the decree 
to -be prepared as prayed. Bindhiachal 
Rai and Maherdra Rai, opposie parties, 
then went in appeal to the lower Appellate 
‘Court but that Court, too, upholding the 
decree of the First Court dismissed the ap- 
. peal. Thereupon the same gentlemen pre- 
. ferred this second appeal “valuing it at 
Rs. 874-10-5 but paying a Court-fee of Rs. 2 
only treating it as an execution second 
appeal. The facis given above clearly 
show that'it caunot be treated as an exe- 
-cution second appeal but as a regualar 
second appeal and Court-tee nayablc should 
be ad valorem “on the amount claimed, 
Rs. 874-10-5, which comes to Rs. 66. In 
both the Appellate Courts, therefore, the 
"Court-fee payable was Rs. 132 but annas 
eight having been paidin lower Appellate 
Court and Rs.2 here, in all Rs. 2-8-0, there 
is a deficiency of Rs. 1290-8 payable by 
appellants for this and for the lawer Appel- 
` late Court. | l 
REEERRING ORDER. 

Ryves, J.—After the appeal was filed 
a note was made by the Taxing Officer 
of the Court-that there was a deficiency 
in the Court-fees payable both in the lower 
‘Appellate Court and in this Court. This 
note was: shown to the learned Counsel 
for the appellants and signed by him on 
the 13th of December 1922. The deficiency 
dn the Court-iees payable to this “Court 
was made good but on the matter being 
laid before Mr. Justice Daniels on the 
roth of January 1923 the learned Cotursel 
for the appellant stated that he would 
contest the alleged deficiency in the Court- 
fees paid in the lower Court at the hearing 
pf the appeal. It seems to me that under 
rule 10 of the Rules of fhis Court of 
“8th January 1898 itis not open now to 
the learned Counsel to dispute the accuracy 
of the ‘Taxing Officer's report. This” 
matter seems to me of importance and, as 
far as I know, has not been ‘previously 
decided. I think it -is ol sufficient im- 
portatce to’ ley before a Bench of two 
Judges. I direct accurdingly, 


. 
* 


JUDGMENT.— We think that, having 
regard to the fact thet the final 
decree .of November i915 contained no 
provision for payment of the balance and 
for the recovery of such balance from the 
debtor, the mortgagee was driven to make 
an application under O. XXXIV, 1.6. The 
position,no doubt,was a difficult one but we 
thinkthat we ought tolook at the substance, 
and an application under O. XXXIV, r. 6, 
was in substance an application for a per- 
sonal decree of the balance which had been 
ascertained as a result of the realisation 
by the sale. That amount could not be 
finally ascertained until the sale had been 
confirmed. The view that the Court be- 
low took on the matter of limitation, there- 
fore, was right and the view that our Stamp 
Reporter took that this was a regular 
appeal was also right. The appeal is 
dismissed with costs including in .this 
Court fees on the higher scale. 

We exempt the respondent from any 
liability under which he may otherwise 
be for payment of the deficiency in the 
Court below. 

The Court below must do its best to fe- 
cover the deficiency fromthe appellant. 


Z. K. Appeal dismissed. 


ep ^ ntt 
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MADRAS HIGH COURT. 
REFERRED CASE NO, 14 OF 1921. 
March 28, 1923. 
Present —YTustice Sir William Ayling, KT., 
Mr. Je Cc utts- Trotter and 
Justice Ramesam. 

TRE SECRETARY TO THE CHIEF COM- 
MISSIONER or INCOME-TAX, 
MADRAS— REFERRING OFFICER 

Versus * 
M. DORAISWAMI AIVENGAR AND BRO- 
TIHERS—ASSESSEES. 

Dirim Tax Act (V II of 1918), 5.2 (12)—Re- 
gistration of some members of Hindu jont family 
as Firm—Tigbility of Jamiy to guper-tax on 
income of Firm. 

The registration of some members of a Hindu 
joint family as a firm as defined under section 2 
(12) of the Income Tax Act precludes the assess- 
ment of the family as “an undivided family 
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SECY, TO THE CHIEF COMMR. INCOME TAX, MADRAS v, DORAISWAMI AYVENGAR; 


to super-tax on the income derived from the busi- 
ness of the firm unless the fitm so registered 
is shown to carry on its business on behalf of and 
for the benefit of the joint family. . 

- Members of a joint family may engage in trade 
in such a way as to embark on the adventure funds 
of the joint family property and pledge its credit 
to their undertaking. On the other hand, the 
members of a joint family may embark ona trade 
without involving the funds of the joint family 
in it, and, in that event, their profits as traders 
will be self-acquisitions and the losses would 
not be recoverable from the joint family property, 
the members who actually take part in the trade 
may enter into a deed of partnership between 
themselves, or between themselves and a stranger 
partner, which would regulate their dealings inter 
se and with the stranger partner, but need not 
necessarily affect the question as to whether and 
how far the property of the joint family is to be 
regarded as involved in the venture. It is not 
conclusive to show that some funds of the joint 
family were invested in the trade; because they 
might have been botrowed by the trading mem- 
bers as a loan of a definite sum to be te-paid by 
the trading firm just if it was aloan from stran- 
gers. [p. 24, col. 1.) " 

Case stated by the Secretary to the Chief 
Commissioner, Income-Tax, Madras, in 
his letter, dated the 5th August 1927; 
S. T. A. No. 27, under section 6 of the Super- 
Tax Act of r926 read with section 51 of 
the Income-Tax Act of 1918 for a decision 
on the questions, "whether the registration 
of the Brothers as a firm as defined under 
section 2 (12) of Act VII of 1918 precludes 
the assessment.of the family as undivided 
family to super-tax on the income derived 
from the business of this firm, and if not 
whether the mere constithtion of partner- 
ship between some members of the family 

sy a formal document precludes the asses- 

sment of theincome of the partnership to 
Super-tax as part of the income of the un- 
divided family?" 

The Government Pleader, for the Refer- 
ting Officer. l 

Messrs, A. Krishnaswamy Aiyar 
M. Subbaraya Atyar, for the Assessees. 


 JÜDGMENT.—This is a case stated by 
the Qhief Commissioner of Income-Tax to 
tae High Court under section 5r of the In- 


and 


iN 


conie Tax Act," VII of rgr8 read with sec- " 


tion 6 of the Super Tax Act 19290. The 
question for decision is whether the assessees 
who are tbe registered firm of M. Dorais- 


wamy Aiyangar & Bros., are 
assessable to, supertáx a an 
undivided Hindu family. and the 


specific questions put to us are as follows;— 
, e = i = 


(i) Does the registration of the brothers 

as a firni as defined under section 2 (1?) 
of Act VII of 1918 preclude the assessment 
of the family as an undiviced family 
to  super-tax or the income derived 
from the business of this firm ? 
. (2) If not, does the mere constitution 
of a partnership between some members - 
of the family by a formal document pre- 
clude the assessment of the income of the 
partnership to super-tax as part of the in- 
come of the undivided family? 

When this case first came hefore us, 
we thought it necessary to have more in 
formation than was afforded to us by. the 
original case stated: and, therefore, referred 
the case back for a finding of fact as to whe- 
ther the original capital of the firm was 
wholly or in part derived from joint family 
funds, The answer to that is to be found 
in the Commissioner’s letter dated the sth 
August 1922, the concluding paragraph 
of which runs as follows:-— 

“On the whole, no adequate evidence 
has been adduced which would- enable one 
to record a finding as a fact whether the 
original capital of the firm was wholly or 
in part derived from joint family funds." 

To that is appended the following state- 
ment:—- c 

“It can only be inferred from the on- 


duct of the assessees and all the circum. 


stances ofthe case that appellants intended 
to trade as a joint family and did trade 
as such." 

We desire to say with regard to this last 
statement that it is in no way relevant 
to anything.that we referred back to the 
Commissioner and that we decline to treat 
it as a finding cf fact; by which we are bound 
in framing our answer to the questions 
referred to us. It appears to us to be a 
deduction of law from known circumstances ` 
rather than a finding of fact but, in any 
event, we disregard it as being in no 
way called for in connection with the- 
matter that has been referred: In any 
event, itis vitiated by the laxity of reagon- 
ing which led up to and is evidenced by ' 
the language in paragraph (3) of the same 
document in which it is saidthat “the four 
brothers practically form the joint fami- 
ly." A joint family consists of certain 
definite persons and a given individual 
must either be a member of it or not. The ' 


e 
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legal- position appears to us to be 
Members of a joint family 





genere 
beyond doubt. 


'. may engage in trade in such a way as to 


embark on the adventure funds of the joint 


family. and pledge its credit to their under-' 


taking. On the other hand, the members 


.of à joint family may embark on à trade 


-without involving. the funds of the joint 


family in it, and in that event, their profits 
as traders would be self-acquisitions. and 


the lósses would not be recoverable from 


`. the joint family property. ‘The members 


who actually take part in the trade. may 
enter into a deed of partnership between 
themselves or between themselves and a 
stranger. partner, which, of cottrse, would 


- regulate their dealings infer.se aud withthe 


stranger partger bub need not necessarily 
affect the question.as to whether and how 
fár the property of the joint family is to 
be regarded as inyolved.in the adventure. 
It is not conclusive to show-tbat some funds. 
of the joint family were invested in the 
trade, because they might have been bor- 
rowed by the trading members as a loan 
of a definite sum to be re-paid by the trading 
firm just as if it was a loan from strangers. 
In the present case the accounts appear 
to.show that such a course has been pursued 
here and that the amounts advanced by 
Mr. M. Ananthachariar, the father of. the 
assessees, aud apparently the manager of 
thé joint family of which they are all ed- 
mittedly members, were.treated as a mere 
loan for the purpose of the business to be. 


_ré-paid with interest inthe ordinary way 


and not as an indication that the business 
was conducted as a joint family business. 
But that is: à question of fact and inference 
which is primarily at least for the determi- 


. nation ofthe Commissioner and not of this 


Court. We, therefore, answer the questions 


` put to. us in the only way. we can answer. 


them on the materials before us. 
.(r) .Ves, unless the firm so registered 
‘has been- shown.to.carry on its business 


on behalf of and. for the benefit of the joint. 
' family. b S - 


(2) The answer.is in accordance with 
the’ preceding answer. _ A 

The mere. constitution. of. a partnersbip 
between some members of the. family will 
not preclude the assessment in cases where 
the partnership is conducted gn behalf of 
and for the benefit of the joint family. 
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As we have been unable on the materials 
before us to give a final determination 
of the rights of the parties we make no 
order as to costs. 

V. N.V. Reference answered. 
^Z.K.& N: H. ] 
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ALLAHABAD HIGH COURT. 
Civit MISCELLANEOUS APPEAL No. 217 OF 
1923. j 
June I, 1923. 
Present: —Sir Grimwood Mears, KI, 
. Chief; Justice, and Mr. Justice Piggott. 
SULTAN BAKSH AND OTHERS— 
ME APPLICANTS 
EE - Ue? Sus : 
ABDUL HAMID --OrrPosiTE PARTY. 
U.P.Municipalities Act(I I of 1916), s. 23 (e) — 
Municipel Election —Withdrawal oP candidate 
after opening but before close of Poli — Declaration 


i 


of election -nf vival candidate. : e 


A candidate for election as a member of a 
ceps Ai Board can withdraw’ before the time 
fot polling arrives, and can also do so during 
Ea P M as also after he is elected. [p, 25, 
col; 2, : 

If out, of two candidates for one seat 
one withdraws after the Poll opens and before 
the time comes for it to close, it is legal for the 
Returning Officer to close the Poll and declare 
the one remaining candidate to have been duly 
elected. Itis not necessary that the Poll should 
remain open, and that in the end the Returning 


Officer should declare the election of the remein« 


ing candidate. [p. 25, col. 2.] 

Reference made by tke Commissioner, 
Allahabad Division, dated tbe 27tn April 
1923. p l 

Mr. Gulzart Lat, for the Applicants. 

Mr. S. Raza Alt, fur the Opposite Patty.. 

J UDGMENT,— This is a Reference to the 
High Court uuder O. KINI ‘of the Code of 
Civil Procedure read with section 23 (8) 
‘ot the Mtinicipalities Acts II of  x9rÓ. 
In Ward No. 4 of the Fatehgarh Municipal 
Elections five candidates were nominated for 
the Moslem Constituency. Three of them 
withdrew before the polling day. On 
that day tw candidates were dpposed 
to each other by name Omraqo Khan and 


Abdul Hamid. There being only one seat 


i 
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USSAN KASIM SATI Y. SECRETARY OF STATE FOR INDIA; 


* the Poll was duly opened and voters commenc- 
ed to record their votes in favour of one 
or the othercandidate. At some time whilst 
the polling was open and continuing, Omrao 
Khan went to the Returning Officer ond told 
him that he no longer desired to contest 
the seat. Thereupon the Returning Officer, 
thinking that that was the determination 
of Omrao Khan, closed the Poll and de- 
clared that’ the une temaining candidate 
Abdul Hamid was duly elected to the one 
vacancy. It is suggested in the petition 
that the withdrawal of Omrao Khan was due 
to some political manceuvrine: but, be that 
as it may, we can only deal with what were 
the facts relating to the proceduie. The 
fact was that the Poll opened with two can- 
didates fot one vacancy, and before the time 
came for the Poll to close and votes to be 
counted and the Returning Officer to declare 
who was elected, before that time arrived 
there was only ane candidate and that 
cne candidate ‘a candidete for the one 
vacancy. Wethink, in the circumstances, 

the Returning Officer acted with propriety 
and common sense and that he acted quite 
reasonably. Rule 36 (1) of the Municipal 
Rul€s and by-laws of this particular Muni- 
cipality, provide that a Poll shall be taken 
on the day for the election when the num- 
ber of duly nominated candidates who are 
entered in the schedule and who have not 
withdrawn their candidatyre before the time 
fixed for the Pall exceeds that of the vacan- 
cies. When you bave got duly nominated 
candidates in excess of vacancies you have 
gol to haveanelection. Rule 36 (2) provides 
if the number of such candidates is equal 
to the numner of vacancies, all such candi- 
dates shall be deemed to be elected. There- 
fore, if there are three candidates and three 
vacancies, all such candidates shall be deem- 
ed to be elected; similarly two, similarly 
one. Now, it is true that in terms rule 
36 (2) does not contemplate, nor is there 
any where any provision which contem- 
plates, the withdrawal of a candidate du- 
ting the few hours during which the polling 
isin progtess; but by analogy to the duties 
of the Returning Officer before the opening 
of the Poll, we have no doubt that it was 
the proper course for the Returning Officer 
to act in conformity with rule 36 (2) and he 
finding only one candidate left for the one 
vacancy, to declate that man. duly elected. 


Dr. Sen, voicing no doubt to some extent. 
the suggestion thrown out by the Com- 
missioner, said that the Poll ought 
to remain open “and in the end the 
Returning Officer should declare the remain- 
ing candidate duly elected. The difficulty 
about that is that if the poll remains 
open, votes ate being recorded ior a candi- 
date who has withdrawn his candidature 
and is no longer one of the contestants. I$ 
is quite clear that just as a candidate can 
withdraw befoie the time for polling arrives, 
so he can withdraw during the polling, 
so also can he withdraw as soon as he is 
elected or he can withdraw at any time 
after his election. A man does not bind 
himself that he will not witldraw either as a 
candidate or as a member*of a Municipality, 
He is entitled to withdraw at any moment, 
Inthe circumstances, we are of opinion that 
the Returning Officer acted in the circum- 
stances legally and properly and tightly 
in accordance with his duties and dealt 
with the matter in a proper way. We ate 


of opinion that his declaration that 
Abdul Hamid was duly elected was 
a proper decision ‘and in accordance 


with the law. This is our answer to the. 
Reference. The costs of this hearing, in- 
cluding fees actualy certified by Counsel 
on both sides, will be dealt with by the Com- 
missioner in his discretion in disposing of 
the Election Petition. 

M. a. A. Reference answered. 
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MADRAS HIGH COURT. 
SECOND Criviz, APPEAL No. 2129 OF 1020, 
February 8, 1923. 
Present :— Justice Sir Fra ncis Oldfield KT., 
and Mr. Justice Ramesam. 
USSAN KASIM SAIT—PLAINTIFF— 
APPELLANT 
r VEYSUS 
THE SECRETARAY or STATE FOR 
; INDIA iN COUNCIL. 
REPRESENTED BY TESCOLLECTOR OF 
MALABAR, At CALICUT-—DEFENDANT | 
— RESPONDENT, 
Prescrtp ton—Public, whether can : fvescriba 


56 


—Easemenis and profits a prendre, acquisition of 
—Dedicatlon—Proof— Easements Act (V of 1882), 


s. 2 (b). 

fab . public 
[p. 27, col. 1.] 
. The principle applicable to prescription by the 
public is the same as that: recognised in connection 
with prescriptions for easements or profits a prendre, 
[p. 27, col. 1.] 

` As regards prescription of this kind the thing to 

be established is dedication, nct user. What 


cannot prescribe for ownership. 


can be proved is that the public has acquired . 


an easement ota profits a prendre by a grant, or 
dedication, actual, if direct evidence of one is 
available, or to be presumed, in case such evi- 
dence is not available: andin the latter alternative 
evidence of enjoyment will be relevant and may go 
far towards supporting the inference that a grant 
or dedication, Which is lost, at some time was 


made, [p 27, col. 1.) 

- Smith v. Andrews, (1891) 2 Ch. D. 678; 65 
I. T. 175,, Attorney-General v. Eshar Linoleum 
“Go. Ltd.. (1501) 2 Ch. D. 647; 70 L. J. Ch. 808} 
85 L. T. 414; 50 W. R. 22; 66 J. P. 71 and 
Luichmeeput Singh v. Sadaulla Nushyo, 9 C. 698j 
i2 C. L. R. 383; 5 Shome L. R. 27; 4 Ind. Dec. 


.9 

N. S.) 1115, relied on. 

n dedication must, however, be to the 
public atlarge, and not to any section of it. 


fp. 27, col. 1.] | . 
- — Poole v. Huskinson, (1843) 11 M, & W. 827; 
152 E. R. 1039; 63 R. R. 782 and Muhammad 
Rustam Ali Khan v. Municipal Committee of 
: Karnal City, 56 Ind. Cas. 1; 47 I. A. 25 ; 1 P. 
W. R. 1920; 13 P. L. R. 1920; 38 M. L. J. 455; 
r L. 117; 11L. W. 579; 18 A. L. J. 466; 22 
“Bom, L. R. 563 ; 2 U. P. L. R. (P, C.) 87; 28 M, 
I. T. 1 (P. C), relied on. 
: Second appeal against the decree of the 
. District Court, South Malabar, in Appeal 
Suit No.-gor.of 1919, preferred against the 
decree of the Court of the Additional Dis- 
trict Munsif, Tirur, in Original Suit No. 
405 of 1917 (Original Suit No. 305 ot 1017 
on the file ot the Court of the District 
Munsif, Ponnani). 

Mr. C. V. Ananthakrishna Iyer, for the 


Appellant. 
The Government Pleader,:for the Re- 


spondent. a 
JUDGMENT.—The property in dispute 
in this caseis a small piece of vacant ground 
autside the boundary wall of the plaintiff’s 
premises, those premises having access to 
it and the adjoining road by agate. ° 
The suit by plaintiff is for a.declaration 
‘of ‘his right to.the property outside 
his boundary wall. The Government regis- 
tered the laud as “pgramboke at the recent 
Survey; and he claims it'as his jenm prop- 
erty, Issues were framed as to the sus- 
tainability of the suit for mere declaration, 
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the defendant, the Secretary of State, 
denying the plaintiff's pcssession; as to tbe 
ownership of the property, and as to the 
title set up by Government by adverse 
possession. i i 

Tte first objection to the lower Appellate 
Court's judgment is, that it  con- 
tains no .distinct finding as to title 
its discussion of the evidence being 
confined to a conclusión that the 
measurements in the plaintif’s, doct- 
ments could not be accurate, although 
the question whether they could be trusted 
as to any part of the aisputed land was 
left open. lf the measurements could not 
be trusted, the lower Appellate Court should 
have considered whether it conld not act 
on the principle that title goes with posses- 
Sion and it should bave decided whether 
the plaintiff had discharged the burden 
of proof, which in view of his failure to 
establish his alleged right in connection 
with the Survey, was, it is tot disputed, on 
him. That, however, matters comparative- 
ly little. For the lower Appellate Court 
has in fact found in favour of the 
defendant's possession and against that 
plaintiff in connection ith 
the plea of prescription and it would 


‘presumably have, if it bad looked 
at the case in the manner suggest- 


ed, applied that finding to support 
a conclusion in favour of the defendant's 
title and alsa afainst the plairtifi’s right 
to sue only for a declaration. 

Its decision on prescription is based on 
findings that first the public has  pres- 
cribed, and second, the defendant,  Sec- 
retary of State, represents the public and 
can have the benefit of its prescription. 

As regards the first of these points, tle 
lower Appellate Court's treatment of the 
evidence issummary. It mentions only that 
the land has been used as a cart stand and 
that the public has occupied it freely, the 
plaintiff's user by taking goods to his gate’ 
way being no more than any member of 
the public might have dore. The case may 


reallv be stronger than “appears from the 


judgment. In fact we have been shown 
evidence that there was once a pound on 
the site. But the stronger objections to the 
lower Appellate Court's findittgs are that 
if the public can prescribe: at all, a  piont 
which we retutn to, the lower Appellate 


e 
i e 
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Court has not referred to any evidence, 
that those who used-the land did so on 
behalf of the public and not in their in- 
dividual capacity or to any exclusion of the 
piaintiff, or anything inconsistent with 
the continuance of his ownership, subject 
to a right against him of the description 
referred to iu section 2 (b) of the Easements 
Act, V of 1882. And a right of that de- 
sctiption is not what defendant claimed, 
and, if it were claimed, it could be no de- 
fence to the suit. These distinctions are 
exemplified by Lutchmeeput Singh v. Sada- 
ulla Nushyo(i) where, however, the form 
of the plaint prayer admitted of enquiry 
into the existence of such a right as a de- 
fence. 

In fact, however, the lower Appellate 
Court and the parties were wrong in con- 
sidering the possibility of. prescription 
by the public at all. For the public cannot 
prescribe. No doubt, no authority as re- 
gards prescription by it for ownership has 
been produced. But the principle applic- 
able to such prescription will be the same 
as that recognised in connection with pre- 
s&iption for easements or profits a prendre. 
As regards prescriptions of tbe latter 
kind authority is clear: Smith v. Andrews 
(2) and Attorney-General v. Esher Linoleum 
Co., Lid. (3), and this position is assumed 
in the Indian case last mentioned. As 
was said, in the second English case “it is 
necessary to remember that the thing to 
be established is dedication, not user. What 
can be provedis that the public has acquired 


an easement or a profits a prendre by a. grant, ` 


or dedication, actual, if direct evidence 
of one is available, or to be presumed in 
case such evidence is not; and in the latter 
evidence of enjoyment will be relevant 
and may go far towards supporting the 
inference that a grant or dedication, which 
is lost, atsome time was made.” The lower 


Appellate Court must at the re-hearing, which" 


we are about to direct, bear this in mind. 
It-will also bear*im mind the necessity for 
proof that the -dedication, if any, was to 
the public at large and not to any section 


(1) 9 C. 658 ; 12 C. L. R. 383; 5 Shome L. R. 27; 
4 Ind. Dec. (N..§.) 1115. 

(2) (1891) 2 Ch. D. 678; 65 I. T. 175. 

(3) (1901) 2. Ch. D. 647; 70 L. T. Ch. 808; 85 L. 
T. 4141. 50 W. R, 22) 66 J. P. 71. 
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of it. Poole v. Huskinson (4) and 
Muhammad Rustam Ali Khan v. Munictpai 
Committee of Karnal City (5). l 

" There will still, however, be one more 
question for the lower Appellate Court to 
consider. In its judgment it has assemed 
that-acquisition of a right by the public 
will be equivalent to its acquisition by the 
Secretary of State: That case was not 
put forward in the written statement 
and its stistainahility is not obvious. For 
we know that the public, or a portion of it, 
sometimes prescribes or attempts to pre- 
scribe against Government., The lower Ap- 
pellate Court has given no particular reasons 
for this part of its decision, and at the re- 
hearing we must ask X to consider the 
matter more fully, if its other findings at 
the re-bearing render it necessary. 

The lower Appellate Court has miscon- 
ceived the law at every “point, We set 
aside its decision and remand the appeal 
for re-admission and re-hearing in the light 
of the foregoing. Costs to date here and 
in the lower Appellate Court will be costs 
in the cause and will be provided for in 
its decree. p 

Stamp value on the appeal memorandum 
in this Court will be refunded on appli- 
cation. | 

V. N. V. 

Z. K. . Case remanded. 

(4) (2843 ) TIM. & W. 827; 152 E. R. 1039} 63 


782. 

(5) 56 Ind, Cas. 1; 47 I. A. 25; x P.W, R 1920) 

I3 P.L. R. 1920; 38 M. L. J. 455; 1 L. 117 ; II 

L.W. 579;18 À.L.]. 466; 22 Bom, L. R. 563; 
2 U. P. L. R. (P: C.) 87; 28 M. L, T. x (P. C). 
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CIVIL APPEALS NOS. 182, 337 AND 238 
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Present — Mr. Justice Spencer ard 
Mr, Justice Devadoss. . 
OLIVATH VAZHAVIL ABUVAKKAR 
AND OTHERS—PLAINTIFFS NOS. I TO 28, 
30 AND 3I— APPELLANTS 4 
: versus .* l 
OLIVATH KUNHIKUTTIYALI AND 
OTHERS—-DEFENDANTS NOS. I, 2, 4 TO I, 
I2 TO 34, 36 TO 39 AND 41 TO 70— 
RESPONDENTS. 
Malabar Law—Yarwad—Thavgzhi—Karnavan— 
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| ABUVAKKAR 0, KUNHIKOTTIVALI, 
Decision against Karnavan, whether binding on 
members—Succession—Sebf-anjuisitions—-Law, ad 
minisiration of— Duiy of Courts: . 

_ In the absence of fraud or collusion, a decision 
in a suit honestly defended by a Karnavenin his 
representative ^ capacity is binding on the 
members of the Tarwad or the Thavazhi whom 
he represents. [p. 30, cols..x & 2.] 

' (Case-Law discussed.) ; 
. Under Malabar Law all acquisitions ofa male 

- member ofa family undisposed of at his death 

form part of the family property and fall to the 

management of the eldest surviving male, [p. 31, 


ol, r.] . ; 

Kallati Kunju Menon v. Palat Erracha Menon, 
2 M, H. C. R. 162 at p. 163, followed. 
Acquisitions with the help of the funds of the 
acquiter’s own: Thavazhi owning Puthravagasam 
properties, become the property of the Thavazhi 
and the Karnavan of the whole Tarwad cannot 
` claim them in opposition to the Thavazhi. fp. 5t, 
+ 


col, r. 

-It il aot the province of a Judge to alter the law 
however opposed it may þe to the consciousness 
of the people. It is his duty to administer it 
as he finds it. (p.g4, col. 1] 

Appeals against the decrees of the Court 
of the Subordinate Judge, Tellicherry, in 
Original Suits Nós. 16 of 1917, 20 of T919 
and 29 of 1918, respectively. 

"Messrs. K. P. M. Menon and K. V. 
Madhavan: Nair, for the Appellants. 

- Messrs. C.- Madhavan Nair, K. Kutit- 
- krishna Menon, B. Pocher, V. P. Karu- 
-~ nakara Nambiar, M. C, Sriaharan, T. S. 
“Anantarama Aiyar and A. S, Venku 
Aiyar, for the Respondents. 

These appeals came. on for hearing on 
the 20th, 21st, 24th and 25th July 1922, and 
hating stood over for consideration till 
this day;the Court delivered the followin 

JUDGMENT. 

Devadoss, J.—'This is'an appeal by the 
plaintiffs against the decree of the Subordi- 
nate Judge of Tellicherry dismissing their 
suit for a declaration “that the plaint prop- 
erties belong to their Thavazhi and thatthe 
decrees of the  Temporáry Sub-Court 
of Tellicherry in Original Suit.No. 18 of 1914 
and of the High Court of Judicature at 
Madras in Appeal No. 96 of 1916, pre- 


ferred therefrom, are not binding on the 
. Vazhayil Thavazhi’’ and for incidental re- 


liefs. The plaintiffs’ case is that they and 


=° defendants Nos. 41. to 60 are members of a 


Thavazhi, known as Oliyath Vazhayil “Tha- 
vazhi, the first defendant is the Karnavan of 
the Tárwad of which the plaintiffs’ Thavazhi 
. is a branch, the defendants Nqs. 1 to 37 are 
members of the Tarwad, the plaint proper- 
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ties are tre Puthravagasam properties of the 
Oliyath Vazhayil Thavazhi, the other mem- 
bers of the Tarwad have no interest in the 
properties and that the first defendant as 
Karnavan of the Tarwad is not entitled 
to bein, orto claim possession of, them. The 
first defendant contends that the poperties 
belong to the  Tarwad, and they never 
were the Puthravagasam properties:of the - 


plaintiffs! Tiavazhi, thatthe suit is barred 


by reason of the decision in Original Suit 
No. 18 of 1914, and that the plaintiffs are not 
entitled to any relief. The other defendants 
who are not members of the plaintiffs’ 
Thavazhi raise the same contentions as 
those of the first defendant. 


Plaintiffs and defendants Nos. 41 to 60 
are the descendants of one  Nangomma; 
She has three sons and two daughters, 
(t) Pokker, (2) Kunhamed, (3) Kunhayan, 
(4) Kunhacha and (5) | Kunhama. 
Defendant No. 43 is the son of Kunhama. 
He is the Karnavaz of the plaintiffs’ 
Thavazhi. Nangorma had an elder sister, 
Achotti, whose descendants are defend- 
ants Nos. I to 37. Defendants Nos. 48 
to 40 are the descendants of Nangoma’s 
maternal aunt Valia Aliumma. The first 
defendant who is the Karnavan of the Tar! 
wad is the great-grandson of Achotti. The 
Subordinate Judge dismissed the plaintiffs’ 
suit holding that although the present suit 
was not barred by reason of the decision in 
Original Suit No. 18 of 1914 yet the plaint- 
iffs failed to make out that the properties 
were the Puthravagasam properties of their 
Thavazhi and that though they were ac- 


' quired bysome of the descendants of Nan- 


gomma, yet they were notimpressed with the 
character of Thavazhi properties, and the 
plaintiffs were not entitled to any relief, 
The plaintiffs have preferred this appeal, 
. The first point for consideration is, 
whether the present suitis barred by reason 
of the decision in the said Original Suit No. 18 
of 1914, which was brought by the first de-. 
fendant herein as Karnavan of the Tarwad, 
for a declaration that a document executed 
byKoyamutti, the previousKarnev an, on oth 
July r90gin favour of the defendants Nos. x 
to 4thetein Was not binding on tle plaintiff 
or hisTarwad and for surrender of the prop- 
erties'to him by defendants Nos.1 to4. The 
í l 


- 
~ 
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defendants Nos. rto 4 filed a written state- 
ment in which, among other contentions, 
they stated that they were members of a 
Thavazhi and that the properties in their 
possession were the Puthravagasam proper- 
ties of the Thavazhi and that the Karnavan 
of their Thavazhi should be made a party, 
that the properties having been given to 
them for maintenance by the Karnavan of 
their own Thavazhi they were entitled to 
be in possession of them and that, owing 
to their separation from the T arwad long ago, 
there was no community of interest between 


the first defendant's Tarwad and their Tha- 


vazhi: The 43rd defendant herein was 
aided as the i4th defendant to that 
suit in his capacity as Karnavan of 
‘the Vazhayil Thavazhi. He filed a writ- 
ten statement. and, among other things, 
he contended that the properties in 
dispute were  Puthravagasam proper- 
ties of the Vazhayil'Thavazhi, that Nan- 
. gomma and her children had separated long 
ago irom the Tarwad and the propeties 
having been acquired by the members of 
the Thavazhi became Puthravagasam prop- 
e9ties to wich the Thavazhi alone was ex- 
clusively entitled, that he as Karnavan 
was entitled to be in possession of them 
and also of theincome, and that the plaintiffs 
had no sort of right to any of the properties 
of the Thavazuni. The Temporary Subordi- 
nate Judge of Tellicherry held that the 
properties were not Puthravagasam proper- 
ties of the Thavazhi but belonged to the Tar- 
wad aud that the defendants Nos. I to 4 


Should surrender possession to the plaintiffs. 


On appeal the late Chief Justice and Sesha- 
giri Aiyar, J., upbeld the decision of the 
Subordinate Judge and dismissed the ‘appeal 
of the defendants. It has been found by 
the Subordinate Judge who tried this suit 
that the conduct of that litigation was bona 
fide, and itis now conceded in appeal that 
it was so. 

It is contended by Mr. Menon for the 
appellants that that decision in Original 
Suit 18 of 1914is not res judicata as between 
plaintifis and first defendant inasmuch as 
the plaintiff in that suit did not admit the 
existence of the Thavazhi. Hefurther argues 
that though the matter now in’ dispute was 
directly and sukstantially in issuein the for- 
mer suit, yet that suit was not between the 
Bame parties inasmuch asthei4th defend- 
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ant therein was only brotight on fecord on 
theobjectionof the defendants, and the 
suit as framed was not against the Thavazhi 
as represented byits Karnavan. No doubt, 
in that suit the plaintiff sued for possession 
of certain properties from persons who, 
according to his contention, were riot 
entitled to be in . possession of them. 
But the defendants vehemently urged 
that the- properties belonged exelu- 
sively to tbeir Thavazhi and that 
the, 14th defendant was its Karnavan 
and, therefore, was the proper person 


to represent the Thavazhi. It was 
on the objection of “the defendants | 
Nos. 1 to 4 that the plaint was 


amended on 4th September 1914 and Olieth 
Pallikutti, the Karnavan of the Thavazhi, 
was added as the 14th defendant and he 
filed a written statement alleging among 
other things that the suit? properties were 
Puthravagasam property of his -Thavazhi 
that there was no community ofinterest be- ' 
tween his Thavazhi and the Tarwad of which 
the plaintiff was Karnavan and that the 
rights, if any, of the Tarwad were barred 
by limitation and that the plaint properties 
had been given for maintenance to defend- 
ants Nos, I to 4 who were members of his 
Thavazhi and that he was, therefore, 
entitled to the income of the properties. 
Itis difficult to appreciate the contention 
that the Thavazhi was not represented in 
that suit simply because the plaintif 
ignored its existence when he filed his 
plaint though he joined issue with the 
on the questions—whether 
there was a Thavazhi and whether the 
properties in dispute ‘were the properties 
of the Thavazhi or of the Tarwad. It was 
held in Vasudevan v. Sakanran — (x) 
that “a decree in a suit in which the 
Karnavan of a Nambudri Illom or a 
Marumakkattayam ‘larwad is, in "e 
Iepresentative capacity, joined as 
defendant ` and which .he iat 
*defends is binding on the other members 
of the family not actually made partiés." - 
The le ading j judgmentin that case is that ,of 
Mr. Justice Shephard who obseryes at page 
141: “Now it is conceded that, when a 
Karnavan sues on “behalf of the family, 
he fully represents allits other members and 


o 20 M. 129 (B 7M. L, J. 102; 7 Ind; Der; 
(ne 6.) 90. 


. been made partigs. 
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ar adjudication therein; if there is no fraud 

or collusion, is binding. on the whole family 


[Subramanyan v. Gopala (2)]. It is obvious 
that in such cases it is not possible to main- 


‘tain any other view. For the entire ex- 


ecutive authority being exclusively vested 
in the Katnavan, it is not open to the 
party sued by him to raise any objection 
‘to the action on the ground of the non-joinder 
of' the other members. Byathamma V. 
 Avulla(3)"* * * By parity ofreasoning, then, 
it follows that a Karnavan can be sued on 
behalf of the family. It is difficult to see 
how this conclusion can be avoided, 
uvless the argument of the defendant 
based on the provisions of the _ Civil 
Procedure Code were correct.” It 
was contenged in* that suit that, ms 


-section 30 of the Code of Civil Procedure, 


all the members of the family should have 
Under the old section 
30, which was only au enabling section, 
it was not obligetory on the plaintiff to 
make all the members of a Tarwad parties 
to the suit. The'learned Judge further 
obser ves : “There are instances, where even 


“though the difficulty with reference to the 
. application of the general rule has nothing 
to do with the fact that the persons inter- 


ested are numerous, yet-the law does allow, 


` apart from Statute, certain persons to pro- 


- ,Secute or defend suits in their representative 


. capacity, ¢.g., Hindu widows with reference 


.to reversioners ; other persons having an 


estate analogous to that of a Hindu widow 
with reference to those entitled to take 
after such qualified owners, and so on. 


` In the cases last mentioned the limited. 


owners possess the representative capacity 
to sue or defend by virtue of their position. 
This, as already shown, is eminently true 
in the case of a Karnavan. Consequently, 


"he dóes not require the aid of section 3o 


to bea representative, but has the inherent 
right to act as such, provided, of course, 


there is in the particular case no conflict. 


between his own interest and that of the 
family " A po 
‚is shown in the wotds of Jessel, M. R, 
* fraud or collusion or anything of that 
_ sort or that the Court was cheated into 
believing that the case was sani fought 


. (2) 10 M. 22333 3 Ind. Dec, (N?.S.) 908. 
(3) 15 M, I9; 5 ind, Dec, (N. S} 363. ` 
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or fairly represented when in point of fact 
it was not,” Commisstoners of Sewers of 
the City of London v. G ellatly (4), a decision 
in a suit, defended by a Katnavan in his 


representative capacity, must be held to 


be binding upon all those represented hy 
him." In Gobind Chunder Koondoo v.Taruck 
Chunder Bose (5) it was held by a Full 
Bench that “ when once it is made clear 
that the self same right and title is sub- 
stantially in issue in two suits, the precise 
form in which either suit was brought, 
or the fact that the plaintiff in the one 


, case was the defendant in the other, became 


immaterial.” In. Meethala Veetil Kaztthert 
Kelu Namblar. v. Kaithert Chathu Nambiar 
(6), it was held by a Bench of this Court, 


that if a matter be in issue under 
section xr of the. Civil Procedure 
Code, it is ‘enough if .the decision 
about it is necessary for the decree 


and it is not further necessary that there 
should be an express issue about it. In 
Original Suit No. 18 of r9r4, Issue No. 4 
"whether the plaint properties belong to 
the Olieth Tfarwad as alleged by plaintiff 
or to the Olieth Vazhayil Thavazhi as alleged 
by defendants Nos. x to 4 and 14, and 
whether there is such a Puthravagasam 
Thavazhi as alleged " was distinctly raised 
and Issue No. 7 “ whether plaintiffis entitled 
to recover possession of the plaint properties” 
was also considered. It is difficult 
to see how it can be contended that in 
the previous suit the Thavazhi was not 
properly represented, and the question in 
issue in this suit was not distinctly: raised. 
Mr. Menon’s vehement contention that the 
suit which was brought was nct against 
the Thavazhi and, therefore, the decision 
in that suit could not overate as res judicata 
has no foundatiion when it is remembered, 
that the defendants raised the «question 
of tke existence of the Thavazhi and had the 
.Karnavanof the Thavazhi brought on record 
as the r4th defendant, and he honestly 
defended that suit by contending that the 
plaint properties were Puthravagasam prop- 
ettiess of his Thavazhi and that, he was 


MA (1876) 3 Ch. D. 610; 45 L. J. Ch. 788; 24 W. 
059. 
ME C. 145: i C. L. = 35; 2 Ind. Jur. 349; I 


Ind. Dec. (N. S.) 682(F. B.). 
(6) 52 Ind. Cas. 258; (1919) M, W. N. 341 aL, 


W. 84525 M. p 66. 
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its Karnavan and, therefore, entitled to be 
put in possession of them, should the Court 
for any reason hold that the document 
under which defendants Nos. 1 to 4 held 
them should be set aside. Whatever may 
have been the frame of the suit when it 
was filed, defendants Nos. x to 4 and the 
I4th defendant were arrayed as appel- 
lants and the plaintiffs and the other de- 
fendants as respondents in the High Court, 
and it is impossible to contend that the 
plaintiffs’ Thavazhi was not a party to the 
appeal in the face of the records of the 
Appellate Court. I, therefore, hold that 
the plaintiffs suit is barred by reason 
of the decision of the Temporary Sub- 
Court, Tellicherry, in Original Suit No. 18 
of 1914. The argument founded on the 
frame of the plaint cannot be urged against 
the Memorandum of Appeal to the High 
Court. The decision of the High Court 
in Appeal Suit No. 96 of 1916 on the points 
now in dispute is res judicata between 
plaintiffs and defendants. 

The main contention on behalf of the 
appellants is, that the suit properties are 
Pufhravagasam properties ofthe plaintiffs’ 
Thavazhi, having been acquired by the 
sous of Nangomma with the help of 
funds furnished by their father Mayan 
Ali Nagha-.or by their mother Nan- 
gomma. It is further contended that 
even if the properties had been acyuired 
by the sons of Nangomma wrthout the help 
of the father's funds or the mother's funds, 
-yet as the properties had been treated as- 
the propertiés of the Thavazhifora number 
of years they became the properties of 
the Thavazhi. l 

“It is unquestionably the Lew of Malabar 
that all acquisitions of any member of a 
family undisposed of at his death form 
part ot the family property: and that they 
do not go to the nephews of the acquirer 
but fall, as all other property does, to the 
management of the eldest sutviving male” 
Kallati Kunju Menon v. Palat Erracha 
Menon (7). It is also well-settled that the 
acquisitions with the help ot the sunds 
of the acquirer's own Thavazhi owning 
Puthravagasam properties, became the prop- 
erty of the Thavezhi and the Karnavan 
of the whole Tarwad cannot claim them 


(7) 2 M. H. C. R, 162 at p. 163. 
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in.opposition tothe Thavazhi. In order 
to succeed the plaintiffs have to make out 

(1) the existence of a Thavazhi; 

(2) (a) that the plaint properties were 
acquired with the help of Puthravagasam 
funds by the members of the Thavazhi ; 

(2) (b) or that though they were acquired 
without the help of Puthravagasam funds 
yet they were impressed with the character 
of Puthravagasam properties; 

(2) (c) or that the Thavazhi acquired by 
prescription a title adverse to the Tatwad. 

The plaintiffs" caseis that the plaint prop- 
erties were acquired by three brothers 
Pokker, Kunhamed, Kunhayan, the sons 
of Nangomma by Mayan Ali Nagha who was 
said to be the Captain of a Sailing Vessel 
and they must bave acquired the,properties 
with the help of the funds furnished by their 
father, A number of dccuments have been 
filed to support tbe plaintifis’ contenticn. 
But none of them proves tbat any funds 
of Mayan Ali Nagha were used by the 
brothers for acquiring the large fortune 
they left at their death. Exhibit K3 
is a Puramkadam deed of 1862 executed 
by Palikkandi Nalliyil Ammad, to Olieth 
Pokker. In it there is a recital that the 
executant's Karnavan Palikkandi Kunhi 
Ahmad had demised the shop to Mayan 
Ali Nagha on Kanom rights. This document . 
is challenged to be a forgery. Doubts 
as to its genuineness were expressed in the 
judgment of Seshagiri Aiyar, I.,in Appeal 
No. 96 of 1916 and nothing has since trans- 
pired to remove those doubts. Exhibit 
K4 is a sale-deed, dated 8th April 1866, 
executed by Palikundi Nelliyil Ahmed and 
his younger .-rother to Olieth Kunhammed 
and in it there is a refeience to the docu- 
ment in favour of Pokker. Granting that 
some property was acquired by Kanham- 
mad in 1866 for Rs. 350 with the help of 
his father's funds, that fact alone will not 

.help the plaintiffs unless they cau show 
that the properties acquired at Cannanore 
were acquired with the help of the income 
or the corpus. of the property conveyed 
under Exitbit K4.'Thereis no such evi- 
dence on the record. It is next urged, that 
the funds in the hands of the mother Nan- 
gomma were utilized for acquiring the 
properties and reliance is placed on Ex- 
hibits B4, B3 and Kr. Exhibit B4, dated 
rth October 1830, is a sale-deed of. Jen. 


a 
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‘mom right for Rs. | 
and Exhibit B3, dated 31st May 1856, is 
a sale-deed of another property to Nangom- 
ma for Rs. 775, Exhibit Kr is.a sale-deed 
in favour of Nangomma, dated 4th January 
1862 for Rs. 5,000 said to be taken ip dis- 
charge of a debt-bond for the same amount- 
in faovur of Kunhayan. By Exhibit Kr 
were conveyed the family house into which 
Nangomma and her children removed after 
the purchase. There is absolutely no evi- 
dence to show that any help was rendered to 
Pokker by Nangomma by supply of funds, 
whereas itis quite clear that Pokker 
. began to acquire considerable properties 
So: fat back as 1849, vide Exhibit Ker. 
‘It may be, that Pokker furnished funds 
for the *purchase under Exhibit Kr. 
It is easy to suppose that Pokker 
who began to make a large fortune 
wanted to pu’ some-property in the name 
‘of his mother. There is no evidence as 
to how Kunhayan came to lend such. a 
large amount as Rs. 5,000 so far back as 
1862, The properties conveyed under Ex- 
hibit Kr may be considered as a gift to the 
mother by a dutiful son who was in affluent 
circumstances. 
Itis next urged that at least for the last 
thirty years, 7.¢., since 1891, the members 
of the Thavazhi have been asserting ad- 
verse title totheproperties and, therefore, 
the Karnavan and the other members of 
the Tarwad are barredby limitation from 
claiming any interest in the, properties. 
In 1891 Olieth Achotti, a grand-daughter 
.. of Achotti, the elder sister of Nangomma, 
andthe maternal aunt of thefirst defendant, 
‘brought a suit for maintenance against 
Kunhamad, Karnavan of the plaintiffs’ 
Thavazhi. He as the eldest member of 
"the wholeTarwad happened to be at that 
time the Karnavan of the Tarwad as well, 
That Suit No. 475 of 189x was evidently 
intended to test the rights of the members" 
of the Tarwad to share in the income of 
thepropertiesin the hands of the members 
ofthe Thavazh. Exhibit Ky is the written 
statement of Kunhamad, Therein he con- 
tended that the properties were the separate 
earn ngs of h mself, of his elder brother 
Pokker and his younger brother Kunhayan 
who were dead at the time, having been 
acquired with the profits of the joint trade 
carried on by them at Cannanore with 
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525 to Nangomma. 
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Capital furnished by their father Mayan 

. Ali Nagha, that the plaintiff and her Tha- - 
vazhi were not entitled to be maintained 
out of theincome of those properties. He 
fürther said that he was at least entitled 
to I/3rd of the properties and that 
the rest  2/3rds had lapsed to the 
family of his 'Thavazhi, It is signi- 
ficant that he did not in that 
statement put forth the contention 
that they were Puthravagasam properties 
and that he was only entitled to bein pos- 
session of them as the Karnavan of the 
Thavazhi. Herefused to act as guardian 
of theminor members of the Tarwad not 
belonging to his Thavazhi avd on his objec- 
tion the minor members wererepresented by 
the third defendant under theorders of the 
lower Court. The issues in that suit were: 
(i) “ whether the parties are members 
of a joint Marumakattayam 'Tarwad hav- 
ing community of property?" (2) ‘‘ Whe- 
ther the defendants, 7.¢e,, the members of 
the Thavazhi, belong to a family or branch 
separated in interest from that of the re- 
maining defendants?" Thereis evidence. 
to show that the written statement, 
Exhibit K7, was drafted by very well, known 
legal practtioners quite familiar with Mala 


. bar Law and custom and it is not likely 


that if the properties were really Put hrava- 
gasam properties Kunhamad would not 
have mentioned that fact to the Vakils 
nor is it likely that they would not have 
questioned him about them if any materials 
had been placed before them to lead them 
to suspect that they might be Puthravaga- 
sam properties. His contention that he was 
entitled to 1/3rd of the properties as having 
jointly acquired with his two brothers is 
opposed to the contention that they were 
Puthravagasam properties. In 1891 there 
seem to have been a number of cases and 
in all of them the same contentions were 
put forward but till the year 1910 thereis 
no document in evidence to show that any 
claim was distinctly put forward that they 
were Puthravagasam properties. Itisnext 
urged that the first defendant has made 
admissions that the Tarwad had no 
right to the properties and Exhibits Kig 
and K47 artrelied on., The first defendant 
did not becomea Karnavan till 1909 and 
any statement by him when he was only 
"9 junior Anandravan- eannot be taken as 
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an. admission: against the ‘interests "of the 


Tarwad, He had no authority to represent 
tue.Tarwador to mike admissions binding 
01 tue Tarwad. It is alleged that he had 
a motive for making certain admissions 
as in Exhibit Krg. Whether such state- 
meats be true or false they cannot bind 
the Tarwad. ; - 
| Itis next urged that-the Tarwad did not 
assert its title to the properties after r89r 
waed its title was denied by Kunhamad. 
It mist be remembered that Kunhamad 
diel in 1892 and Koyamutti, his nephew, 
sicceeded to the Karnavanship of the Tar- 
wid. He hippened to be not only the 
eldest male member of the Thavazhi -but 
also of the Tirwad. Koyamutti died in 
1399. After his death the first defendant, 
wo belongs to a different Thavazhi from 
tiit of the pliintiffs ; became Karnavan 
and the moment he became Karnavan, 
he bezan to contest the right of the 43rd 
defendant and othersto withhold the prop- 
erties from him. Therecan be no adverse 
possession against the Thavazhi inasmuch 
as the members of Nangomma’s Thavazhi 
evere Karnavans from 1871 to r909. Mr. 
Menon relies on Wliams v. Pott (8),-to show. 
that a person could acquire by adverse 
possession a lesser title than he is entitled 
to, His contention is that Kunhamad 
and Koyamutti, by asserting that the prop- 
erties in their possession were Puthrava- 
£asam properties, though’ they were Kar- 
navans at that time, acquired by such as- 
sertion an adverse title to the Tarwad. No 
doubt, in law itis quite possible for a person 
eatitled to a larger interest by asserting 
a title less than the one he is entitled to 
for the statutory period to acquire such 


title. But there is no evidence to show 
that .Kunhamad and Koyamutti ever 
asserted that the plaint: properties were 


Pathravagasam properties belonging only 
to their Thavazhi. Whenever’ occasion 
arose, tiy asserted that it was the self- 
acquisition of Pokker and his brothers and 
not that they were Puthravagasam proper- 
tios. If they were self-acquisitions,- the 
law is that oa their death thi Tarwad 
bacomes entitled to them. l 

It is further urged that several properties 
wee given for maintenance to various 


(8) (1871) 12 Eq. 149; 40 L. J, Ch 775. 
: 3 


- (9) 2 Ind. Cas. 183 
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members of the plaintiffs" Thavazhi and 
the claim of the Tarwad is barred by limi- 
tation. Tt is unnecessaty to consider this 
contention seriously, when it is remembered 
that the plaintiffs’ Thavazhi furnished Kar . 
navans for the Tarwad continuously from 
IB71 to 1909. Mr. Menon’s contention 
is that he has only to show-that the family 
had a nucleus of property in order to suc- 
ceed in the suit. There is no authority 
for the posifion that the mere fact that the. 
mother.or the iather or the Thavazhi was 
possessed. of some funds, is sufficient to 
make out that. acquisitions by the male 
members of the Thavazhi were impressed 
with.tbe.character of.'Thavazhi property. 
I, therefore, hold that the plaintiffs have 
failed.to prove that the properties in dis- 
pute are Puthravagasam properties.. 

- The next contention urged by Mr. Menon 
is that the Full Bench deision in Govindan 
Nair v. Sankaran Natr (9) is bad. law and: 
is opposed to the present consciousness 
of the people,.and that we should re-open 
the question by referring this case for the 
opinion of a Full Bench. “That decision 
was given iu 1908, and for- the last 14 years 
it has been held to be good law notwith- 
standing the doubt expressed us to its sonnd- 
ness by Judges quite familiar with the Mala- 
bar Law and Customs, namely, Sir Sankaran 
Nair, J, Miller, J., and Sundara Aiyar, J., 
The Madras Higl Canrt has heldin Krishnan 
Nair v. Damodaran Nair (xo) that the prin- 
ciple oi the decision in Govindan Natr 
v. Sankaran Natr (9) did not apply to the 
self-acquisitions o1 a female member of a 
Tarwad which descend to her Thavazhi. 
It may. be that the.consciousness of the 
people is opposed to the principle laid down, 
namely, that the undisposed of separate 
property of a male member of a Malabar 
Tatwad becomes the property ot the Tarwad. 
It may be that the Malayalee Community, 
which is one oi the most progressive com- 
munities of Southern India, feels shackled 
by its peculair laws and customs which are 
archaic.and antiquated and quite unsufted. 
to its present advancement and enlightens- 
ment. However much one may sympa- 


; 32 M.-351; 6 M. L. T. rc6; 
19.M. L. J. 359 (E. B.). = is 
(10) 17 Ind. Cas. 769 ; 38 M. 48; 13 MLL. T, 
166; 24 M. la, J. 240. : 
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thise with the present feelings of the com- 
munity, it is not the province of a Judge 
to alter the law, however opposed it may 
be to the consciousness of the people. 


_It is his duty to administer it as he finds 


it. I respectfully adopt the language of 
the learned Chief. Justice in Govindan 
Nair v. Sankaran Natr (9): “I think 
this is a case in which we should act 


-on the maxim stare decisis, and that if the 


law is to be altered it should be altered 


. by the Legislature which can make due 


provision for the safeguarding of vested 
interests and existing titles.” The decision 
in Govindan Nai? v. Sankaran Natr (9) 
followed a decision of Mr. Justice Holloway 
in Kallati Kunju. Menon v. Palat Errachá 
Menon (7), antl seeing that the law has been 
uniform for the last 60 years it would not 
be proper to alter it by a judicial de- 
Cision, when it could be done by an Act 
oi the Legislature. 

In the result, the appeal is dismissed with 
costs of respondents Nos. 1 to 4 and 
6 to 34. ` 

The connected Appeals Nos. 337 and 338 
follow the decision in the main. appeal and 
are dismissed with costs of first and third 
respondents in . Appeal No. 337 and with 
costs of first respondent in Appeal No. 338. 

Spencer, J.—I agree. 

WN V. 
Z. K,.& N. B. Appeals dismissed. 


Bane aka d 
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LOWER BURMA CHIEF COURT. 
SECOND Civ, APPEALS NOS. 208, 209 AMD 
.210 OF 1921. 

June 26, 1922. 

Present-—Mr. Justice Pratt. 

CHAN HTOON AUNG-—APPELLANT 
E 27 ~ Qersus 
THR AKYAB :MUNICIPALITY-.. 
RN RESPONDENTS. . 


.. Burma Municipal Act (III of 1898), ss. 51 (8), 


; 63—Specific Relief Act (I of 1877), s. 56 (i)— 


under the Burma Municipal Act has been pub- ; 


‘me 


LT whether the tax has been legally 


. Municipal Tax— Injunction. 


Where a Notification of the imposition of a tax 


lished, a Civil Court is debarred from enquiring 
imposed, 
Municipal | Commíiitee v. Gurfhi Lengayya 
S. J-L. B. 405, relied on. 


A suit for an injunction to restrain a Munici- 
pality from imposing & tax under the Burma 
Municipal Act is not maintainable, but under 
section 63 ofthat Act anassessee has the right 
to object to the assessment before a Sub-Committee 
ofthe Municipality, and can claim a reference 
to the High Court on the question of his liability 
to, or the principle of, assessment. 

Seconá appeals against the decree of the 
District Court, Akyab, in Civil Appeal 
No. 152 of 1920. 

Mr. Ba Dun, for the Appellant. 

Mr. Ginwala, for the Respondents. 


JUDGMENT.—Plaintiff sued for an in- 
junction restraining the Akyab Municipal- 
ty from imposing a scavenging tax at tho 
rate of 6 per cent. on the annual rental value 
of his house. 

The Trial Court refused the injunction 
and the appeal was dismissed in the District 
Court. It is admitted that if the ruling of 
the Special Court in Municipal Committee 
v. Gurihi Lengayya (1) issound law the suit 
wasnot maintainable. 'The Special Court 
held that, where Notification of the imposi- 
tion of atax under the Burma Municipal Act 
has been published a Civil Courtis debarred 
from enquiring whether the tax has beef 
legally imposed. 

Section 5x (8) of the Act, which corre- 
sponds tosection 45 (9) of the old Act, pro- 
vides that a Notification of the imposition 
of a tax under this Act shall be conclusive 
evidence that the ‘tax has been imposed 


, in accordance with the provisions of the Act. 


I see no reason to doubt the correctness 
of the view taken by.the Special Court. 
" Iwould further point out that appellant 
had a remedy provided bythe Act. Section 
63 give him a right to object to the assess- 
ment before a Sub-Committee, and provides 
for an appeal from their decision to the De- 
puty Commissioner, asthe case may Le. He 
can also claim a reference to the Chief 
Court on the question of his liability to, 
or the principle of assessment. 

Apart, therefore, from the terms of sec- 


* tion 51 (6) of the Municipal Act, the Court 


would have to dismiss the suit for an injunc- 
tion under section 56 (i) of the Specific 
Relief Act. ` 

The appeal is dismissed with costs. 

W. GA ° Appeals disthissed, 

(1) S.J. L. B. 405. : 
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MADRAS HIGH COURT. 

Civi APPEAL No. 166 OF 1921. 
August 16, 1022. 
Present-—Mr. Justice Spencer and Mr. 
Justice Devadoss. 
JAKKAMREDDI SESHADU REDDI AND 
l ANOTHER—DEFENDANTS—APPELLANTS 

VEYSUS 
JAKKAMREDDI PICHI REDDI AND 
OTHERS—PLAINTIFFS——RESPONDENTS. 
Service inam— Trustee, whether can hold inam 
-—Resumpiion-—Inam burdened with trust, nature 
of —Surplus income, disposal of— Removal of trustee, 
grounds for—Evidence Act (J of 1872),.s. 90— 
Presumption, applicability of, to copies. 


There 1s nothing in law to prevent the trustee 
of a temple from being also the holder of a service 
inam in the temple. [p. 36, col. 1.] 

Where an inam had been granted in favour of cne 
of the ancesters of the defendant for the purpose 
of enjoying the land and causing the Deeparathana 
services to be rendered to the deity subject to 
the payment of a quit rent to Government : 

Held, that the inam was one to be held by the 


grantee and his heirs burdened with the trust of ` 


doing certain services for the benefitof the temple, 
and that any surplus left over after 
the performance ofthe services accrued to the 
benefit of the donee and the service-holder was 
notéound to account for his disposai-cf{*the sur- 
plus proceeds of the land. [p. 38, col. r.] 

Srinwasa Chariar v. Evalappa Mudaliar, 68 
Iud. Cas, 1; 31 M. IL. T. 1; 16. W. 247; 54 B. 565; 
43 M. L. J. 585; 24 Bom. L. R; 1214; (1922) A. I 
R..(P. C.) 325; 36 C. I. J. 5245 27 C. W. N. 317; 21 
A. L. J. 230 (P. C.) and Mohamed Husain Saheb 
v. Mohamed Abdul Rahim Bee Saheb, 67 Ind. Cas. 
452; 42 M. L. J. 272; (1922) M. W. N. 74; 15 L. 
W, 241; (1922) A. I. R. (M..) 8, relied on. 

The powers of resumption of igams and the dis- 
cretion of exercising it in a proper case rest with 
the Government, and where the Government 
has not resumed a temple service imam, the proper- 
ties continue to belong to the service-holder and a 
Court has no right to declare that a temple 
Service inam should revert to the temple to be 
managed by the trustee as temple property. 
[p. 36, col. 1.] 

Courts will not remove a person who has been 
in possesson of the office of Dharmakartha for many 
years and belongs to the family of the original 
trustees at the instance of strangers unconnected 
with the family unless there is clear evidence of 
misconduct and uuless it appears to be to thc c ear 
benefit of tke crust that the Dharmakartha should 
be removed. [p. 39, col r.] 

So where a trustee belonging to the family of the 
original trustees set up privaté ownership in some 
items of the temple property in genuine ignorance 
and uncertainty | as to his legal position 
while admitting the. ownershêp cf the 
temple in other items and no case of misappro- 
pritiion was proved ; 

Held , that a case had not been made out for the 
femjva of the trustee» [p. 39, col. 1.] 
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Srinivasa Chariar v. Evalappa Mudahar, 09 
Ind. Cas. 1r; 31 M. L. T. 1; 16 L. W. 247145 BR. 5055 
43 M.L.].586;24 Bom. f, R. 1214; (1922) A. 1. 
R. (P. C.) 325; 36 C. L. J. 524; 27 C. W. N. 317; 21 
A. L. J. 250 (P. C.), distinguished. — 4 

Subbaroya Chetii v. Subramania Iyer, 4 
Ind. Cas. 833; (1918) M. W. N. 735, followed. 

Documents more than thirty years oid, pur- 
potting to be true copies of the originals and com- 
ing from proper custody, can be presumed to be 
genuine under section 99 of the Evidence Act. [p 
36, col. 2.] 

Nanu Nair v. Kantan Ashia Moorthi Nani- 
budripad, 29 Ind. Cas. 386; 29 M. L. I. 772; 2 L. 
W. 509, referred to. . 

Appeal against a decree of the Court of 
the Subordinate Judge Nelfore, in Original 
Suit No. 6r of 1917 (Original Suit No. 47 
of 1917 on the file of the District Court, 

e 


Nellore). 


"Mr. C. Madhavan Nair, for the 
Appellants. 
Mr. T. V. Ramanathae Iyer, for the 
Respondents. 


JUDGMENT. 

Spencer,J.—This suit was institute dunde! 
section 92, Civil Procedure Code „by the Pre- 
sident of the Dharmarakshana Sabha of 
Madras which is an Institution for the pro: 
tection of religious institutions and by an- 
other person, who is the second plaintiff, 
for the removal of the defendants from the 
office of trustees of the temple of Sri Chenna 
keswara Swami in the village of Vodur 
in the Nellore District and for appointing 
new trustees and for drawing up a scheme 
for the efficient management of the temple. 
The plaint alleged 18 different breaches of 
trust against the defendants, but the contro- 
versy between the parties turned chiefly 
upon the ownership of certain items of im- 
moveable property, Items Nos. 1 to 8. At 
the time of trial it was conceded that 
Items Nos. x to 8 and 3to 5 were 
temple properties to which. the de- 
fendants had no claim. In respect of tums 
Nos. b, 7 and 2 the question at issue was 
whether these items were the absolute prop- 
etty of the temple, being endowments 
granted by the Government in the name of 
the God or whether they were service $9485, 
in the name of the manager*of the temple 
burdened with the trust of getting certain 
rel gio15 dutes perforined. I.wilbproceed 
to deal with these items in.the order: in 
which they are*teken in the lower.Gourt’s 
judgm nt. : 

Item No. 


6, Thalimaniem Inam, Exhibits 
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Cand C (1) which are proceedings of the Inam 
Deputy Collector and an inam title-deed res- 
pectively of the years 1860 and 1861 show 
that this inam was given to an individual” 
named Papiah for making ornaments for the 
deity, that when Papiah died, the inam 
came into possession of his wife Lakshmakka 
who goba title-deed confirming the inam 
toherand her successors free of tax, that 
afterwards it was alienated to a Brahmin, 
K. Subbrayudu by name, and that the De- 
puty Collector recommended that the alienee 
might continue to enjoy the inam so long as 
_ the service was efficiently performed. In 
1912 a title-deed was issued for this inam in 
favour of the first defendant, Exhibit VIII, 
and the firgt defendant made two statements 
in- 1912 marked Exhibits Q and Q (7) de- 
claring that' he was rendering tlie service 
Tequired by making jewels for the Devas- 
tanam andthatfhe heirs of the' former inam- 
dar were not traceable. In his evidence atthe 
time of trial the first defendant deposed 
that the service attached to this inam con- 
sisted of getting jewels made by the gold- 
smith and paying his wages, the jewels 
being for the adornment of the God, but 
` the cost of materials for the jewels was being 
met out of the temple income. The Sub- 
ordinate Judge was of opinion for some 
reason which he did notexplain, thata trustee 
cannot hold aseryice nam land. "This was 
not the opinion of the Government who 
granted the title-deedin the first defend- 
- ánt's fayour. The learned Judge observes: 
"I must say that this land. reverted to the 
temple and that ‘it should be held as 
temple property subject tothe management 
of trustees especially when Government have ` 
‘not chosen to take any steps for resuming 
thisland. Thsismyfindingonthis point." 
The power of resumption of inams, however 
clearly 1 es in the hands of the Government, 
‘The Government has not yet resumed this 
land, but it will, no doubt do so ifit finds ' 
at any time that the object of the grant has 
failed: While the discretion of exercising 
its power to resume the inam lies with the 
Government, the Court cannot make any 
direction,» as the Subordinate Judge has 
done, that the inam, should revert to the 
temple and that the trustee should manage 
it and treat it as property belonging to the 


E temple, ; 


„Jtem No. 7:16 appears from the Inam 
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Deputy Collector's proceedings, Exhibit E, 
that atope of Liuppa trees once stood on 
this item and that the temple had the right 
to enjoy the oil derived from those irees. 
The inam Deputy Collector recommended 
that the inam should be confirmed in the 
name of Pedd .Reddi, the fatherof defendants, 
and Subba Reddi, on condition of paying 
one-fourth of the full assessment, as a per- 
sonal inam. The first defendant: stated that 
the land had been converted to wet and that 
there were no Iluppa trees now standing and 
the Judge has directed that one acre of this 
land in the possession of the second 
defence witness should be treated as the 
property of the temple as that witness ad- 
mitted that he was enjoying that extent 
for doing the seryice of sweeping and mak- 
ing wicks for the lamps of the temple and 
other duties. There isno basisfor a find- 
ing that any portion of the land in this item 
belonged to the temple, for the temple was 
only entitled to the usufruct of the Iltppa 
trees which no longer exist. The only 
order that can be made is that the holder 
of the land should continue to enjoy it, 
subject to the trust of supplying the temple 
with oil according to mamool. 

Item No. 2.—This is the most important. 
item asit covers awide extent of land. The 
first defendant has made a statement as 
to the loss of the original title-deeds which 
he alleges were stolen by the second plaintiff 
when he was employed under him as a clerk 
and there is no particular reason for dis- 
beliey'ng that statement which stands vtn- 
contradicted by any evidence on theplaintiff's 
side. Exhibits XXXI and XXXI-A pvr- 
port to be true copies of the original grants 
signed by the detendant’s grandfather, 


Jakkam  Reddi Subha Reddi. -These 
documents were filed in the _ lower 
Court on the 13th December 1918. . 
There is no record of any objection 


having,been taken befote the documents. 
were filed. As being copies of documents 
more than thirty years old which came 
from proper custody, namely the Collector's 
Office, the presumpticn arising under section 
90 of the Indian Evidence Act as to their 
genuineness might have been made by the . 
Court. See Nanu Nair y. Kantan Ashta 
Moorihi Nambudripad (1). -The Subcrdi- 


it} 29 Ind. Cas, 386; 29 M. L. J. 7721 2 L.W, 
909. lj ° . . - 
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nate Judge who wrote the judgment in 
this case remarks that these documents 
were introduced subject to object ons, if any, 
but, unfo tunately, he was not the Judge 
who heard the evidence and there is nothing 
in the B D ary to show that the documents 
were admitted subject to objections. It is 
argtied that these documents ‘are not, prop- 
erly speaking, secondary evidence but I 
find they are. The signature of the defend- 
ant’s father under the words “A true copy 
of the original” is some guarantee that they 
were compared with the original and found 
be becorrect. The appearance also of these 
documents is in their favour. Exhibit XXXI 
purports to be agrant ofzo gorrusof forestland 
to Jakkam Reddi Krishna Reddi who was the 
great-grandfather ofthe défendants for the 
purpose of enjoyingthe land and causing the 
Nivedya and Dheeparathana services to be 
rendered to Sri Chennakeswara Swami. 
Exhibit XXXI (a) purports to be a grant of 
212-3]16 gorrus of forest land in favour of 
Jakkam Reddi Krishna Reddi and subject to 
the same conditions as toservices to be render- 
ed to the temple. The land covered by Exhi- 
bit eX XI (a) at that time was probably of 
very" little Value, but, owirg to tke increase 
in the value of cultivable land and the dis- 
covery of mica mines in this locality, it has 
now become very valuable. Exhibits XXXI 
(^, XXXI (c) and XXXI (4) which are 
documents of delivery, relating to this inam, 
confirm the conclusions arising from Exhibits 
XXXI and XXXI (a) and make their gen- 
uineness more probable. Exhibit XII, a re- 
port made by the Karnams of the village in 
1824, states that thatis a Randriga or service 
inam enjoyed by Jakkam Reddi Krishna 
Reddi for the purpose of making N vedya 
and Deeparathanam offerings and that he 
was getting suchservices done tothe Swami. 
The Subordinate Judge refers to Exhibit I 
which is a kaifiat made by the Karnam in 
the village before. the Collector’ of Nellore 
District in 1851. He says that the question 
put by the Collector pre-supposes that the 
inam was intended to be the poperty of 
the suit temple and that the answer given 
by the Karnam shows that the defendant’s 
family were simply managing this item as 
I harmakarthas: but it does nôt appear 
that the defendants were parties to this 
enquiry andthe opnion of the Collector, 
whether expressed or implied, isnot evidence 
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against their title. Exhibit III is another 
statement made by some -Karnam on some 
date and occasion not "known. ‘This docu- 
ment and Exhibit VII are not of much value 
So far as they conflct with the evidence 
of the deeds of grant. Exhibit VII being a 
Statement made by the uncle of the first 
defendant during the  latter's minority, 
is not bindng on him as an admission. Ex- 
hibits B and B-z are statements made by the 
village Official and residents of Vodur, 
The circumstances under whch these state- 
ments were made do not appear and being 
Statements of persons not galled as wit- 
nesses they are nct evidence against the 
defendants. Exhibit V, the Inam Register, is 
an important document and in, column 
I3 therein the name of the original 
grantee is given as Chennakeswara Swami 
Varu. In column 16 the present owner is 
stated to be Jakkam Reddi' Pedda Reddi 
and Co. Managers of the temple, and in 
column ro the i&am is said to be hereditary 
solong as the service is performed. ‘The title- 
deed for this land, which is described there- 
in as Devadayam or Pagoda Kandriga tnam, 
Exhibit VI, was granted to “the Manager 
for the time being of the Pagoda of Sri Chen- 
nakeswara Swami Varu” and the conditions 
are stated to be that a quit- rent of 
Rs. 57-12-0 should be paid and that the inam 
should be confirmed to the said manager 
and his successors so long as the conditions 
of the grant were duly fulfilled. The inam 
statement, Exhibit XXX (a), records that 
this land was granted by Mr. Travers to 
Jakkam Reddi Krishna Reddi whofelled the 
trees, cultivated the land and-was performing 
the Nivedya and Deeparathanam services in 
the suit temple. In Exhibit K, which isa 
list of cultivation of a porton of this inam, 
it is described as Devadu Kandrigai. This 
is a document signed by the first defendant, 
and if-the expression Devadu Kandrigai 
cóuld be treated ss an admission that the 
inam was an absolute endowment to the 
temple this might be. utilised as 
mission of ‘his own want of title, but 


Devadu Kandrigaiconveysno more than De- - 


vadayam inam. Exhibts XXXI and KAKI 
(a) suggest that this tnam wasgránted to 
Krishna Reddi for his enjoyment of the 
produce subject only to. the duties to be 

erformed on behalf of the temple.. In 
Exhibit XXXI (s) it recited that..the 


3 


an ad- , 
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reason for the further grant of 212 
gorrus was. that the grantee was unable 
“to maintain himself with the lesser 
extent of. 20 gorrus. The document states 
that the grantee should pay every year the 
instalments of the Ais? to "Government ard 
enjoy the produce, and that things should 
be carried on in this- ianner as long as it 
might be deemed proper by the Govern- 
ment. The words in italics indicate that 

it was intended that Krishne Reddi should 
derive his subsistence from the produce. 
_ Therefore, the grent appears to have been 
one oian tnam to be held by an individual 
and his heirs burdened with the trust of 
doing certain services for the temple. In 
such cases any Surplus. income left after 
the perfórmence of the services accrues 
to the benefit of the donee, See Muttey2 
Srinivasacharyulu v, Dinavahi Pratyanga 
Rao (2) and Mohamed Husain Saheb 
v. Mohamed Abdul Rahim Beg 
Saheb (3), It is not necessary in such 
cases that the tmam-holder should 
account for his disposal of the surplus 
produce of the land. The other exhibits 
in tbe case are of minor importance, 
Exhibits S, L, R, M, U, A and À (x). If 
there was .any admission in paragraph 
170f Exhibit A (r) by the defendant's 
Vakil it is not proved to have been 
authorised by him. l . 

We must reverse the findings of the Sub- 
ordinate-Judge on Issue III and hold that 
. Items Nos.2, 6 and 7 are not recoverable 
from the detendants as being the exclusive 
property of the temple. 

"Under the IVth issue it is not shown that 
the defendants committed any breach of 
trust in respect of this land as the erant 
does not provide for the utilisation of the 
surplus produce. From Exhibit K and 
the plaintiff's own statement it appears 
that a portion.of the lease amount was 
utilised to pay off a promissory-note fôr 
the personal debt but the defendants have 
not been asked to explain why they took 
the rent to pay off a private debt and there 
is ‘no substantial charge against them 
under,this head. The Subordinate Judge 


58 


found the charges (b), (A), (5), and (9) of . 


(2) 64 Ind. Cas. 816; 30 M, L. T. ror. 
£3) 67 Iud. Cas. 492; 42 M. L, J. 272; (1922) M. 
wW. N. 74; t5 I, W.241; (1922) A. I, R. (M..) 8, 
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. misconduct: not proved. Charge (7) re. 


lates to the change of Archakas. It is 
unimportant and it is not shown that the 
defendants deliberately changed any of the 
old practices of thetemple. Theothercharges 
relate to the claim for lands with which 
I have ‘already dealt. The defendants 
appear to have felt some doubt as to their 
rights in respect of these inams and this 


uncertainty can hardly be stated to have 


been unjustifiable having regard to the 
difficulty felt both by this Court and the 
lower Court in determining what exactly 
was. the nature of the original grants. In 
his memorandum filed on r4th Novem- 
ber 1917 the first defendant stated 
that Items Nos. 2. to 6 were ser- 
vice inams and that Item No. 7 was an 
inam belonging to defendant's family. 
In the argument it was admitted that 
Items Nos. r, 8, 3, 4and 5 belonged 
to the suit temple. In a statement 
made in 1916, Exhibit U, the first 
defendant admitted that Items Nos. 3, 


.4 and 5 belonged to the temple, that there 
_was no other land belonging to the God 


and that he was its Dharmakartha, andthat 
Item No.2 was an inam for festi val purposes. 
In Exhibit JJ the defendant’s. father 
first said that he was authorised to use 
the income of the Devastanam lands for 
the expense of the temple only and then 
expressed his ignorance whether he could- 
use any of the income for his own benefit 
as the patla was in English. The defendants 
are not- persons of much education and 
they seem to have been in some genuine 
uncertainty as to what their duties and 
rights were. Their uncertainty as to their 
legal position. under the deeds of grant 
and other documents is not a reason for 
punishing them to the extent of removing 
them from office. The trust is not likely 
to be better administered by being placed 
in the hands of persons unconnected with 
the family of thefounder. Tbe deferdants are 
interested in seeing that worship is main- 
tained in this temple which their ancestor 
founded. It is not proved that they mis- 
appropriated any of the temple income, 
Tn fact, the Subordinate Judge finds in 
paragraph 30 of his judgement that the 
income derived from the temple properties 
must have been wholly spent for temple 


. purposes. The credit cf Rs. 22 to the tem- 
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plein the accounts as.income of the Manyam 
appears to have heen calculated upon some 
calculation of averages and does not indi- 
cate auy intention of fraud. "The first 
defendant's account-keeping was not his 
Strong point. The defeudants may not 
hitherto have realised their duty of strictly 
accounting for evety pie of the temple 
income. This is not a caseresembling that 
of Srintvasa Chariar v. Evalappa Mudaliar 
(4) where a trustee was found to have as- 
serted private ownership in himself to trust 
properties, to have strenuously resisted 
their recovery and to have supported this 
unfounded assertion by deliberate con- 
coction of accouvts. The features of 
this case are more like those of the 
Case reported as Subbaroya Chetti -v. 
Subraminiz Iyer (5), where we Leld that 
there was no reason to disturbthe defendants 
who hed been in possession of the office 
of Dharamakarthas for many years and 
belonged to tbe original family of trustees. 
We declined to remove them at tbe instance 
of strangers unconnected with the family 
unless we found clear evidence of miscon- 
. duct and unless it appeared to be to the 

clear kenefit cf the trust that the Dharma- 
kartha should be removed. 


In this state of things we dissent from 


the lower Court's finding on Issue VII that 
the defendants should be removed from 
their office. This litigation will serve as a 
lesson to them to keep piopet accounts of the 
temple iucome and fo guard against any 
mixing of the temple property with their 
own property. Subject to the regular per- 
formance of the duties imposed in the deeds 
of grant, they may continue, to enjoy the 
propetties subject to the trust so long 
as they are managers or Dharamakarthas 
of the suit temple. 

The appeal is allowed ahd the suit dis- 
missed. The respondents will bear their 
own costs both here andin the lower Court.’ 
The appellants may recover their costs 
from the income nf the lands. 

Devadoss, J.—1 agree. 

V. NV. = < 

Z. K. A ppeal allowed. 

(4) 68 Ind. Cas. 1; 31 M. L. T. x: 16 L. W. 247; 
45 B. 595; 43 M. L. J. 586; 24 Bom L. R. 1214;- 
(1922) A. I. R. (P. C.).3255 36 C. L. J. 5243 27 
C. Wi N. 3171 21 å. L. J. 250 (P. C.). 

{3} 48 Imi. Cas, 833; (1918) M, W., N. 786. 
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LOWER BURMA CHIEF COURT. 
SPECIAL SECOND Civi, APPEAT, No. 234 
OF 10921, 

July 12, 1922. 
Present:—Mr. Justice Maung Kin, 
MAUNG LUN AND ANOTHER— APPELLANTS 
VErSUS 
MAUNG DUN AND. ANOTHER— 

RESPONDENTS. 

Limitation Act (IX of 1908), s. 5— Appeal 
Jiled beyond time—Delay caused by seeking review 
on insufficient grounds—Suffictent cause. 

Where an appeal is presented after expiry of 
the time prescribed therefor, and the appellant 
applies for exclusion ofthe time taken up in pro- 
secuting an application for review, the Appellate 
Court should not exercise its discretion under 
section 5 of the Limitation Act, if the grounds 
d application for revie seem te be unreason- 
able, 


Mr. S. M. Bose, for the Appellants. 

Mr. Barnabas, for the Respondents, 

JUDGMENT.—This appeal is time. 
barred by two days. 

The appellant filed affidavits showing 
that he was busy applying for a review 
of the lower Appellate Court's decree 
when the time occupied by the review 
proceedings is deducted out of the time 
that elapsed between the appellate decree 
and the day on which the appeal was filed, 
it was found to' be time-barred by two deys. 

On the last statement it looks as if the 
appeal was time-barred on account of the 
review proceedings, but that was not so. 

The appellate decree was passed on 
5th September 1921. The application for 
review was made on 29th October rger. 
It was fixed for hearing ov 16th November 
142i and was dismissed on that date. An 
appeal to this Court from the appellate: 
decree was not time-barred vet on .ttat 
date. "The appellant. still had 26 days, we 
have no explenation by affidavit or other- 
wise why he did not file this appeal within 
those 26 days. On this ground alone, tke 
appeal should have been rejected-as being 
But the grounds of the ap-- 
lication for review seem to be unreasan- 
able , and for that rensou this Court should 


mot exercise its discretion under section 5 


of the Limitation Act. see Maung Po 
Lu v. Maung Kyin.(r). The appeal is 
disunissed with costs. 

W. C. A. 


Appeal dismissed, 


(1) I ly B, R, 313. 


# 
. 
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MARIAM BEGAM v. MOHAMMAD MEHDI. | : 
QUDH JUDICIAL Pr e RM ie given fuily in the, judgmert of tle 
COU. ae 


RT. ; lower Appellate Court. It is suffi- 

EXECUTION OF DECREE APPEAI, NO. 13 cient to say that the application which 
_ OF 1923. concerns us was made on 26th April 1019 

May 3, 1923. . and if it was a step-in-aid of execution, 

~. Present:-—Mzr. Simpson,.A. J. C. limitation is saved. Both the Courts below 
Musammat MARIAM BEGAM——June- have held that thereis no ber to limitatior, 
. MENT-DEBTOR—AÀPPELLANT . and I agree. There is a direct authority 

s _ Versus l for the proposition in Pitam Singh v. Tota 
Saiyid MOHAMMAT MEHDI AND ' Singh (1). Thereis no direct authority: to 
OTRERS—DECREE-HOLDERS— | tte contrary. The case Kuppuswams 
RESPONDENTS. < - Chettiar v. Rajagopola Iyer (2) deals with 


ee aa (IX y Now RA Ari. 182 the substitution of names. No doubt, 
mL NECULLON 0] GCCTEO— a . " 
by assignee decrée-holder-—*« Siep-in-aid of execu- ther cis apa in that d 
tion ”— Application accepted by Court, whether. can Wale would  supprort | the | preser 
be questioned subsequently. - -. ooo . appeal. It was held that, in order to save 
An RD Ed Dune ree see -of be limitation under Art. 182,there must 
cree To have 4415 Name substituted - “piace o : . E . 
original decree-holder is a step-in-aid of execu- e be an application for executi Dn or 
tion within the . meaning of Art. 182 of the tailing that an application made to st pport 
Second Schedule to the Limitation Act, [p.40, theapplicationfor execution.. But this ccc- 
col. 2.] v "E trine was negatived in a carefully reasoned 
P n n us war ad decision. of this Court, Sheo Ram v. Ram 
Sheo Ram v. “Ram Bhavosey, 69 Ind. Cas. 660; Bharosey (3). The Madras High Court pro- 
:9 0. 1. J. 444; 26 O. C. 71; 4 U. P. T. R. (0) 97; vides no direct authority on the questior. 
(1923) A. I. R. (0.) 9, followed — , Indeed, in Srinivasa Aiyangar v. Dharnt 
Eubbuwami Cheitiar -v. Rajagopala Tye Mudaly (4) the Allahabad decision already 
LM. 466; (1922) M. W. N. 113; (1922) A. I. R. referred to [Pilam Singh v. Tola Singh 
(M.) 79, not followed. (t)l, was expressly followed. It is 7 


Srinivasa Aiyangay v. Dharni Mudaly, 17 M. unnecessary to refer to further authorities.. 
“I. J. 475, referred to. . 


Where an. application to take some step-in-aid I follow the decision of a Bench of the 
of execution is ‘accepted by the Court, it Allahabad High Court which is supported, 
must, even if defective, be treated as one to some extent, by a decision of my own 


in accordance with law so.as to satisfy allthe Coy JO tea dic: 
` requirements of Art, 182 of the Limitation Court, and which is not contradicted Ly 


Act although notice to the judgment-debtor any reported case, dii. ‘ 4 
ay not have been igsued or asd The dieit On the second point, the question is 
must be discovered, at the time, otherwise as a raised for the first time in second appeal. 
general rule it will save limitation. [p. 41, col.1.] Tt was suggested that paragraph 7 of tre 
Appealagainst a decree of tre Fourth objectionsraised thepoint. That paragraph 
Additional District Judge, Lucknow, dated contains words “ But there was no know- 
the 24th March 1923, upholding a decree 0f edge of proceedings either to the judgment- 
the Munsif, South Lucknow, dated the 22nd debtór, objector or to her minor son or 


December 1922. | | to any legal guardian of the miror till the 
Messrs. P. C. Gupta and NM Hasan, ead ofigzr." That objection, however, re- 


for the Appellant. i f cati 
Mr. M. Wasim, for the Respondents, ers rather to the application of 16th July 


. #1921 than to the application of 26th Apri! 
_ TUDGMENT.—This second appeal raises roro with which we are concerned, In 
two questions of law. The first A whether ~ 
am application by the assignee ofa decree : 
to have his name substituted is a step-in- a. , 29 &. 30174 A. L. J. 184; A.W. N. (1907) 
aid of execution so as to save limitation fy) „o Ind, Cas. 324; mos 
ieee (2) 70 Ind. Cas. 324; 42 M. L. J. 303; 15 L. W. 
under Art..182 of the Limitation Act. 348; 45 M. 466; (1922) M. W. N, x13; (1923) A, 
The second is whetheh, if this is so, a defect I. Gy M 179; aa Li TA 
in giving notice to the judgmeni-cCeLtor Ma T tt, a pa a eU Oe 
will vitiate the application. It is unreces- ©’ 77) 4 USP- Ie R. (0) 97: C523) A. 1. R. (0, 
suy to deal withthe facts, which are ( 17 M. Y. ). 475. 


as 
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the first appeal nothing ‘was said .on the 


subject, and the AppellateCourt was under 


theimpression that rotice was duly served, 
‘In the second appeal, nothing.is said in 


the grounds of appeal. The question 15 
raised for the first lime in argumert. J 
shculd be unwilling to decide a case on 2 
point co raised so late. Lookirg io -thke 
record it is impossible to hold thet tke 
judgment-debtor received ^ rol:ce. The 
judgment-debtors were two, the mother 
Musammai Mariam Begam and ker son 
Muzaffar Husain, minor, The notice to 
Musammat Mariam Begam was returned 
unserved, and no attempt was made to 
serve the Pleader who had been appoint ed 
guardian ad litem of the minor. Service 
on his mother would not have been good 
service. But I am prepared to hold, 
nevertheless, that the application was .ac- 
cording to law. .It was accepted- by the 
Court to which it was presented and that 
fact initself, goes a long way in deciding the 
question whether the application 15 in 
accordance with law so as to satisfy all the 
requirements of Art. 182. If the Court 
accepts the application, the applicant is 
enfitled to suppose that his application 
complied with law, and as a rulein all subse- 
quent matters it will be taken for granted 
that it did so. If there was any defect 
in the application it ought to be discovered 
at.the time, otherwise it will, as a general 
rule, save limitation. é ; 
. For these reasons I dismiss the appeal 
with costs. 

G.H. 

N.H, 7 


Appeal dismissed. 





LOWER BURMA CHIEF COURT. 
SPECIAL, SECOND Civi, APPEAL NO. 336 
20 f OF 1921:. | 
June 29, 1922. 
Present:—Mr. Justice Duckworth. 
MAUNG THIT SA—PLAINTIFF— 
APPELLANT l 
 VeYSUS s 
MAUNG NAT—DREFENDANT— 
^ A RESPONDENT, 
To. t— Right, infringement of—Spesial damage} 
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Where a person is-in the enjoyment of a right 
and another deliberately infringes that right, 
the person injured can succeed in an action for 
damages without proving special damage, i.e. 
whether any damage has been proved to have 
accrued to him or not. [p. 41, col. 1.] 

JUDGMENT.— [here can be no dispute 
about the facts in this case, The parties 


were lessees of adjoining fisheries for 


1920-21, the fishery of the plaintiff-appellant ' 


being the lower one. During 22 days of 
the season defendant-respondent kept erect- 
ed-in-his fishery certain akeses, which may, 
for the- purpose of this appeal, be taken to 
have been illegal obstruction to the pass- 
age of fish. It is quite clear from the evi- 
dence that this action on defendant-re- 
spondent’s part to some extent lessened 
the plaintift-appellant’s catch gf fish by 
obstructing them from such ready access 
to his fisnery as they would otherwise have 
had, On this account the plaintiff-appel- 


lant sued the -defendant-respondent for. 
a sum of Rs. 1,320 by way of damages: 


assessing his loss at 300 viss,.e.,, x boat 
load of fish a day at Rs. 20:per roo viss 
for 22 days. “The Court of first instance 
gave plaintiff a decree for Rs. 500 damages, 
basing the said amount on the fact that 
owing to. his illegal acts the defendant 
obtained in all 2,500 viss of fish which 
he otherwise would not have got, and that 
IOO viss of fish were worth Rs. 20 a viss. 

The Divisional Court held that, though 
the obstruction was.illegal, there were no 
materials upon which to assess the damages, 
and accordingly dismissed the suit. It 
apparently held that it was necessary for 


the plaintiff to prove special damage. Heres. 


in the Divisional Court was in error. Tre 
cases of Yan Gin v. Maung Hmun (1) and 
Nga Myat. Hmwe.v. Nga Yt (2) make. it 
quite clear that in such a case as this where 


there is a right and another deliberately - 


infringes, that right, the person injured 


can succeed without proof of special da- 


' mages, 1.e., whether any. damage has been 


proved to have accrued to him or not. In : 


4 case such as this, it is impossible for the 
plaintiff to. prove in any exact manner 
the damege he had suffered and all he could 
do was to call evidence to show the effect 
of the obstruction ag-best he could. The 


(1) 5 Bur. L. Ra 43. : 
(2) 2 U, B, R, 1904-00), Tort, o. 
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evidence called by plaintiff shows clearly 


enough thet he did suffer aciual damage, . 


that his takings were reduced from 300 
to 600 viss a working day. Mg San Lwin, 
a fisherman, puts the loss at 300 viss a day. 
but he is plaintiff’s son and may be biassed, 
though it is noticeable that plaintiff and 
his son put tlie loss at a lower figure than 
their witnesses. 'The Fishery Inspector-- 
au expert—-assesses the loss at about Rs. 800 
-because he says that the defendant won 
that value of fish by means of his akeses at 
a time, when, but for them he would have 
got no fish at all, owing to the high state 
of the water.. These atre clearly materials 
for assessing the damage, and I consider 
that the Divisional Court was in error in 
dismissing, the sutt for the reasons stated. 
Though I agree that the Court of first ins- 
tance was wrong in assessing plaintiff's 
damages entirely on the defendant's profits, 
thereis enough evidence to show that 
plaintiff certainly suffered damage at 
least to the extent of Rs. 500. He does 
not now ask for more. 

The appeal is allowed. The decree of 
the lower Appellate Court is set aside, and 
that of the Court of first instance restored 
with costs in all Courts on Rs. 500. 

W. C. A. Ros | 

s - Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND CIVIL, APPEAL NO. 291 OF 1922. 
May 23, 1923. ` 
Present? —Mr. Wazir Husan, A. J.C. > 
BALDEO AND OTHERS—DEFENDANTS— 


APPELLANTS . 
: versus ` 
B. SHER BAHADUR SINGH-—PLAINTIFF 
— RESPONDENT. 


Contract Act (IX of 1872), s. 62—  Novatíon 
of contract —Similarily “of terms— Limitation Act 
(LX LV. of 1859, s. 15—Oudh Civili Courts 
Act (XX XII of 1871), $s. 29, 30—Morigage, 
declaration of, by Seblement " Court—Period of 
redemption., È f 
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The essence of the innovation of a contract lie 
not in the dissimilarity ofthe terms between the 
old and the new contract but in the intention 
of the parties to supersede the old by the new, 


[p. 43, col. 2.] 

A suit for redemption of a mortgage based on 
the terms of a declaratory decree obtainedin a 
Regular Settlement Court is maintainable. The 
petiod of limitation in the case of a decree 
obtained while the Iimitation Act of 1859 was 
in force is 60 years according to section I5 of 
that Act, and is not affected by the provisions 
of sections 29 and 30 of the subsequent Act of 


187r. [p. 44, col. x.] 

Bhagwan Bakhsh w. Chandi Dat, x O. C. 289, 
Debi Singh v. Ratian Singh,6 O. C 239 and Raja 
Pariab Bahadur Singh v. Raja Surai Singh, 80, 
C. 361, referred to. 


Appeal against a decree of the Subor- 
dinate Judge, Sultanpur, dated the 19th 
July 1923, confirming a decree of the 
Munsif, Musafirkhana, dated the 5th Janu- 
ary 1922. 

Mr. Haíder Husain, for the Appellants. 

Mr. Niamat Ullah, for the Respondent. 


JUDGMENT.—This is a second appeal 
from the decree of the Subordinate Judge 
of Sultanpur, dated the roth July 1922, 
which affirmed the decree of the Munsij of 
Musafirkhana, dated the 5th January 1922, 
by which the claim of the plaintiff-re- 
spondent for redemption of a mortgage 
was allowed. 

The facts of the case are very simple. On 
the 7th September 1868 Baiju Tewari 


-and Jogi Tewari applied to the Court of 


Settlement that they were holding 15 
bighas and 14 biswas of land inthe village 
Katant Persotampur asmortgagees. The 
relief which they sought was that the set- 
tlement in respect of the land bemade with 
them in the character of mortgagees. A 
decree was passed with the consent of the 
defendants Audan Singh, Suchit Singh 
and Rustam Singh on the 8th September 
1868, The present suit was directed to 
redeem the mortgage evidenced by the 
terms of the consent decree referred to 
above. The only defence with which 
I amnow concerned is one of limitation: 
It iscontended that the original mortgage 
in respect of which proceedings were taken 
in the Settlement Court and concluded 
by the decree of the 18th September 1868 
was of the year 1839 and consequently 
the claim forredemption “is barred by the 
provisions of section 37 of Act XIII of 
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1879. The Courts below have repelled ever, fixes it at Rs. z13-14-0. Balja, 
this defence on the ground thatthe pro- mortgagee, offered to relinquish his rights 
ceedings in the Settlement Court evidence it the mortgagors would pay him then 
anew contract of mortgage and, therefore, and there the mortgage-money, ‘The 
no question oflimitation under the terms decree, on the other hand, gave 
of the section mentioned before arises. | the mortgagors right to . redeem 

In the petition of the mortgagees dated on any Jethi Puranmashi, Yn the ap- 
the 7th September 1868 there is no refer- plication of the 7th September 1868 the 
ence of any date of the mortgage then mortgagee stated a liability to pay param- 
subsisting in respect of the land to saña to the mortgagors of-Rs. 28-5-o. per 
which the petition related, but a perusal year. The decree fixed it at Rs. 25-I-(, 
. of the statement of one of the mortgagees, These variations are undoubtedly slight but 
' .Baiju Tewari, recorded by the Settlement they certeinly lead to theinference that the 
_ Court will disclose the fact that the year parties to that litigation substituted a fresh 
of the mortgage was 1246 Fasli. It may be contract of mortgage in plece of the old one. 
stated parenthetically that Baiju's state- Whatever might have been the 
ment isnoton the record of thiscase but terms of the old mortgage and whe- 
I have looked into it from a certified copy ther the terms on? which the parties 
handed to me by the Counsel for the re- agreed in the Settlement Court were 
spondent, the justification for this proce- the same as of the old mortgage or not 
dure being that the whole of the Settle- seem to me to be immateyial. If the parties 
ment Record was before the lower Courts agreed to substitute a new contract in 
and the learned Subordinate Judge has place of the old, the old contract ceased 
referred to the statement of the parties toexistand the rights and liabilities of the 
contained in the Settlement proceed- parties must be determined with reference 
ings. Before the claim of the mortgagees to the new contract. The essence of the 
could be decided one of the mortgagors, innovation of a contract lies not in the 
Audan Singh, died and the evidence dissimilarity of the terms between the old 
relating to the pedigree shows that he had and the new contract but in the intention 
two sons, Bindeshri Singh and Kalka of the parties to supersede the old by the 
Singh. -Kalka Singh does not seem to new, See the provisions of section 62 of the 
have appeared on the scenein the Settlement Indian Contract Act (IX of 1872). Both 
proceedings but  Bindeshri Singh came the Courts below have decided that the par- - 
in and made the statement contained in ties to the litigation before the Settle- 
Exhibit 7. The Court of first instance ment Court renewed the old contract of 
edmitted Exhibit 7 in evidence on the mortgage and I accept that finding os 
date when it was tendered but subseyuent- correct. Besides, the decree passed by the 
ly "returned it as not proved: It is still Settlement Court was declaretory of the 
on the file of the case. Iam of opinion that rights and liabilities of the mortgegors 
it should not have been returned and I and the mortgagees in respect of the land 
admit itin evidence. Itisa certified copy which was the subject-matter of the liti- 
of the statement of Bindeshr Singh in gation. The, terms of the decree are that 
the case to which T have already referred the plaintiffs names shall be entered 
and must be presumed to be genuine. in the Settlement papers as mortgagees 

In the application ol the 7th September ofthe 15 bighas and 14 biswas, that when- 
1868 the area of the mortgaged lend was ever onany Jethi Puranmashi the defend- 
State1 to be 15 bighas and 14 biswas., ants pay up Rs. 213-14-o, the mortgage- 
In his statement Baiju said that the money, they will be entitled to redeem, and , 
original mortgage was for the. entire that so long as there is no redemption 
share but that the morteasees had the plaintiffs will pay to the defendants 
for some time past heen only in the sum of Rs. 28-1-0 pavamsana annually. 
possession of the area gtated in the The present snit is,'therefore, founded on 
application. The arplication further the terms of the decree and all the allega- 
sald that the amouüt of the mortgage- tions in the plaint reveal that that is 
money was Rs, 214. .The decree, how- the nature of the suit, 
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“There have been a series of cases 1n this 
Court in which su#ts: for redemption of a 
mortgage based on the terms of a decla- 
ratory decree obtained in the Regular 
Settlement Courts have been brought 
and allowed. See Bhagwan- Bakhsh v. 
‘Chandi Dat (1) Debt Singh v. Rattan 
Singh (2) and Raja  Partab Bahadur 
Singh v.: Raja Surat: Singh (3). At the 
time when the Settlement Court passed 
the decree under -consideration, - the 
Law of Limitation applicable to a suit for 
redemption was provided. by the- provisions 
‘of section 15 of Act XIV of 1859. This 
‘Act took effect in Oudh on the 4th July 
1882. Section 15 provided that limitation 
for a suit for the-recovery of immoveable 
property against a mortgagee was 60 years, 
“Therefore; on the date when the Settle- 
ment Court declared the relationship of the 
mortgegors ande mortgagees between the 
parties of’ that litigation on the terms 
stated in the. decree the mortgage Was a 
subsisting oneand: not extinguished by any 
rile of limitation, ‘The subsequent enact- 
ment of sections -29 and 39 of Act XXXII 
of 1871 canriot be given the effect of 
superseding the decree which was: passed 
by a competent Court, The ‘decree 
passed by the’ lower Courts is correct. 
"The appeal fails and is dismisse d with 
costs. 
p Appeal dismissed. 
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“vulgar word “ you 


. of the moment,” but 
^ -It amounts to far mote than mere vulgar 


| 1923 


Special second appeal from a decree of 
the Divisional Court, Tenasserim, in Civil 


Appeal Nu. 58 ct 1921. 


JUDGMENT.— There can be no doubt 
about the facts in this case. The appel-- 


‘lants, or rather the first appellant, accom- 


panied hy the other two appellants, went 
to. a zayat neat to the first respondent's 
house . and told her to call the other re- 
spondents, Shedidso. ‘The appellants be-’ 
long to some Village Female Society 
and seem to kave deliberately selected 
this zayat for the meeting. The second re- 
spondent was asked whether she had told. 
others that ‘they had called her , quarter 
‘a dirty quarter, upon her saying “ yes," it 
is shown that certainly the first appellant 
and possibly the other two- appellants, 


“launched a stream of the most filthy and 


“obscene abuse at the respondents, using a : 
^ with a plural affix. 
I have no doubt whatever that the abuse 
‘was levelled at the respondents colletively, 


-and not to any one of them, or to their 
"quarter generally. The words used were, 


as near as can be now gatkered, “you pro- 
stitutes; you come to our quarter, and have ' 
sexual intercourse with our quarter men, 


‘who have sharp and pointed male members. 


Your female organs are rotten with 
sphegma and filth. You do just what 
those men want with you.” -Now this 
was clearly shouted out, not on the spur 
after deli beration. 


abuse, and is, in my opinion, defamation. ' 


“There is nothing to show that the re- 


spondents-plaintiffs are not chaste women 
and two of them are unmarried girls. It 
will naturally be presumed that they are 


“women of good moral character. 


LOWER BURMA CHIEF COURT. 
SPECIAL SECOND Crvi, APPEAI, No. I5 
|. OY'19:2. 
June 29, 1922. 

* Present:-—Mr. Justice Duckworth. 
MA WIN .AND OTHERS— 4 PPELLANTS 
J9CYSWS - 

MA NGON AND OTHERS- EN 


Tort—Defamation— Impêting unchastity` to wos 


i man— Special damage. 
"In Burma to impute unchastity to a woman 
is actionable without proof of special Ed 


(p. 45 col. 2.] 


The questions raised on appeal from 
the decision of the Divisional Court 

which, on appeal awarded the respondents 
asum of Rs. 435 by way of damages, against 
all: three appellants ere, that the three 
plaintiffs-respondents had no right under 
the law to sue together in one suit; that 
thouglt the question of misjoinder of par- 
ties and causes of action was 
waived in the lower Appellate Court, 
it was raised in the Court of 
first instance and can still be set up; that 
the first Court, having found that the slander: 
in ‘question was only uttered by the first 


s. 
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appellant, and there being no grounds of 
appeal before the Divisional Court against 
that finding, that Court was in error in 
passing a decree against the second and thitd 
appellants without going into the question, 
or coming to a finding as to whether they 
uttered the slander or not; that the lower 
Appellate Court having found that the 
second respondent was not free from blame, 
inasmuch as she had previously called the 
defendant-appellant’s quarter an unclean 


one, should have held that, whatever 
words were used were mere abuse and 
were not defamatory, aud do not 


per se give rise to any cause of action; that. 
respondents suffered no special damáges: 
aud were not entitled to any damages * ‘on 
the ground of pain and mental distress 
caused by the use of insulting. and abusive 
language, and that the damages. awarded 
were excessive. 

In regard to the question of misjoinder 
of „plaintif and causes of action, as, in my 
opinion, the merits have not been affected, 


even if there was such misjoinder, section. 


99, Civil Procedure Code, applies, More- 
over, the matter was dropped in the lower 
Appellate Court, avd rightly so. 

I agree that it is open to doubt as to 
what part appellants second and third took 
in the slander. Moreover, the Divisional 


Court never went into the matter propetly.: 


I.think that only the first appellant can be 
held liable, though the other two appel- 
lants probably were abettors of what was 
done. As regards_the next point, there 
is some error here—what the second re- 
spondent was asked was, whether she had 
repeated the allegation of appellants that 
respondents’ quarter was an unclean or 
unwashed quarter, to which she replied 
fe Yes, "m 
used was clearly defamatory and implied. 
that the respondents were unchaste, and were 
prostitutes of the lowest and most dirty 
description. This is more than vulgar 
abuse and it is a feeble excuse to allege 
that such abuse is common in Burma and 
India, In the case of Sukkan Telt v. Bspad 
Teli (1i), Rampini aud Woodroffe, JJ. 

held that to impute unchastity to a man Ss 
wife defamed both her and hér husband 


and that the words “used were ‘not mere ` 


(1) 34 C. 481 4 C. M. Ti 388. 
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As I have stated, the abuse then 
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verbal abuse, and that the husband was 


. entitled to damages "without proof of spe-: 


cial damage. They held that the case of 
Bhoont Money Dossee v. Natobar Biswas: 
(2) did not apply to the Mofussil and they - 
distinguished the case of Girish Chunder 
Mitter v. JatadhariSadukhan (3). “This opinion 
was much the same as that of Irwin, J. .C., 
inthecase of Ma-Pan Yev. Maung Pan Aung: 
This view was shared independently. 
by Saunders, J.C., in Nga Nyo v. M1 Te(s). 

'There are many. other cases alse whici show 
that, in Burma, to impute unchastity to a 
womaris actionable without proof of special 
damage. This really deals with all the 
remaining points raised in appeal, except 
as to the quantum of damages. In my 
opinion, as no special damage has “been 
proved a sum of Rs. 15 to each appellant 
is excessive. Moreover, Iehave held that. 
only the first appellant is liable. I set aside 
the decree of the Divisional Court, and -re- 
store that of the Court of first instance, 4.2., 

that the first appellant do pay a sum of 
Rs. 5 to each of the respondents, who, 
the appeal having been decided ex parte, 
will get no costs in this Court, but will 
get all costs in the two lower Courts. - 

The suit against appellants Nos. ? and 
3. is dismissed, but, in the circumstances 
of the case, I make no order as to costs, 
Advovate’s fees, three gold mohurs. 


W. C. å. Appeal partly allowed, 

Gl 28 C. 452: 5 C. W. N. 659. 

(3) 26 C. $5 3 C. W. N. 551: i3 Ind. Dec. 
a S.) ro! 9 (F. - 


(4) irBur A n 271. 
(5) 33 Ind. Cas. 673; 2 U. B. R. (1915) ore 


' NAGPUR J aka OT COMMISSIONER’S 
Civi, REvIsION No. 164-B OF 1922. ° 
April II, 1923. . 
Present:— Mz. Kotwal, A. J.C, 
^. Mr. Prideaux, A. J. C. 
AVUB KAREHM--APPLICANT 
: UEFSHS IN 
JAFFAR AYUB AND OTHERS— 
NON-APPLICANTS. E 
Cisil Procedure Code (Act V -of 1908), S. 2g 


and 


jo 
AYUB KAREEM V. JAFFAR AYUB, 
—Suit by trustee against manager of trust prop- 
eriy for accounts—Sanction of Advocate-General, 
whether necessary. 

The suit contemplated by section 92 of the 
Civil Procedure Code must be a representative 
one, brought by the person interested therein 
against trustees in respect of the trust mentioned, 
in cases where there has been a breach of trust 
or, if there is none, where the directions of the 
Court or relief of the kind mentioned in the section 
itself are wanted, (p. 47, col. 1.] 

A suit by a trustee against a person appointed 
by him to manage the trust property for com- 
peling him to render accounts of his steward- 
ship as manager and for possession of books and 
papers, the property of the trust, does not come 
uuder section 92 of the Civil Procedure Code 
and may be brought without the sanction of the 
Advocate-General, (p. 47, col. x.] 


Applicatién for revision of an order 
of the Second Additional District Judge, 
Akola, dated the 11th September 1922, in 
Civil Suit No. 4*of 1922. l 


Mr. G. V. Deshmukh, for the Applicant. 

Mr. M. B. Niyogi, for the Non-Appli- 
cants, 

ORDER.—The plaintiffs. in this case 
sued stating that one Mohammad Hasham, 
Memon Kachi, who died in Akola in 1903, 
had on the rst December i902 executed 
a Will whereby he bequeathed three-fourths 
of his property to relations and one-fourth 
to charitable purposes. He appointed exe- 
cutors or trustees to manage the said prop- 
erty. The present trustees are the plaintiffs 
and defendant No. r, The first defendant 
and the present applicant was appointed 
managing. trustee but has since been 
removed by the trustees from his appoint- 
ment on the grounds that he mismanaged 
the trust. Plaintiffs ask for an account, for 
the balance, if any, found due on taking 
accounts from defendant No. I as managing 
trustee and for possession of all account- 
books, minute-books and other documents 
relat ng to the trust property. ‘The prayer 
clause of the plaint runs :— 

“ (a) As accordigg to the resolution of 
the trustees defendant No. ris no more 
the managing trustee and Banker he may 
be directed to render accounts of the proper 
income and expenses regarding the income 
and to pay to plaintiff No. 1 according to 
the resolution of the trustees the balance 
found with him on proper accounts being 
made. 
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"(b Defendant No. I may be directed to 
makeoverto pldintiff No.1 allthe account- 
books, proceeding books and other papers 
regarding the poperty of the Will. 

(c) Defendant No. I may be directed 
to pay Court costs of the suit. 

"(d) Proper interest may be awarded on 
the amount which defendant No. 1 may 
be directed to pay from the date of insti- 
tution of the suit until repayment, 

. "(e Any other relief deemed proper and 
legal by the Court may be granted.” 

The defendant No. I pleaded, inter alia, 
that the suit was not maintainable for 
want of sanction under section 92, Civil 
Procedure Code, and the pleadings of the 
parties led to the framing of the following 
preliminary issues :— 

I. Whether the trust created by the 
Will, dated 29th November 1902, is partly 
a public and charitable trust? 

2. Whether the nature of the relief 
claimed in the present suit does not come 
under any of the clauses of sub-section 
t of section 92 of the Code? 

3. Whether section 92 of the Code applies 
to the present case ? d 

4. Whether the suit is bad for want of 
sanction under section 92 of the Code and 
should be dismissed on this ground? 

5. Whether this Court has jurisdiction. 
to try the present suit? 

The lower Couft’s findings may be sum- 
marised as follows :— 

The trust is partly a public trust; that 
section 92 of the Civil Procedure Code 
has no application tothe case for the nature 
of the reliefs claimed do not come under 
any of the clauses of section 92, sub-section 
(1) and the suit is not bad for want of sanc- 
tion of the Advocate-General. The Court 
further finds that the Court had jurisdic- 
tion to try the present case. Two points 

. are pressed before us. The first is that 
thesuit falls within the provisions of sec- 
tion 92, and the second that the Court 
of the Additional District Judge not being 
the principal Civil Court of Original Juris- 
diction within the meaning of section 92 
and the Local Government not having 
empowered jt to try the suit, it has no 
jurisdiction to try it.. i 

We deal with the first contention first 
for a negative finding thereon makes any 


+ 
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finding on the second contention un- 
necessary. The suit contemplated by sec- 


tion 92, Civil Procedure Code, must be a 
representative one, brought by the person 


interested therein against trustees, in res-. 


. pect of the trust mentioned,in cases where 
there has been a breach of trust or if there 
is none where the directions of the Court 
or relief of the kind mentioned in the sec- 
iion itself are wanted. | 

Inparagraph three of the plainttheplaint- 
iffs mention the reasons which led them to 

‘displace defendant No, 1 as a managing 
trustee. They do not sue to remove a trus- 
tee or to appoint a new one. They do not 
ask for an order vesting any property 
in a trustee or directing accounts to be 
rendered by defendant No. x as a trustee 
and enquiries into his acts as such nor 
ask for the reliefs mentioned in clauses 
(e), (t), (£g) or (A) of section 92. They ask that 
the first defendant as a person appointed 
by them to manage ‘on their behalf be made 
‘to give an account of his stewardship as 
manager and for possession of books and 
papers, the propetty of the trust. It was 
held*in Budree Das Mukim v. Chooni Lal 
Johurry (x) that when a person or person: 
sue not to establish the general right 
of the public of which they are a member 
or members but to remedy a par- 
ticular infringement of their own 


individual right the suit is “not within 


and need not be brought under the 
section. Inthepresentcase the plaintiffs 
donot represent the public, their rights 
have been infringed as trustees: Miya 
Vali Ulla v. Sayed Bava Saheb Santi Miya 
(2). Ina very similar case, Bapuji Jagan- 
nath v. Govindlal Kasandas Shah (3), it 
was held that the suit did not come within 
the section, and it has been held that a suit 
by a trustee of a public charitable or reli- 
gious trust against aco-trustee for accounts 
does not fall within section 92 of the Code 
of Civil Procedure and may be brought 
without the sanction of the Advocate-Gene- 


E 
(1) 33 C. 785; xo C. W. N. 58r. 
(2) 22 B. 496; rx Ind. Dec. (N. S.) or3. | 
NS 34 Ind, Cas. 167; 40 B. 439) 18 Bom, L. 
. 335. i 
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the present suit does not come 


47 


ral: Appana Poricha v. Narasinga Poricha 
(4. We have no hesitation in finding that 
within 
the purview of section 92 of theCodeof Civil 
Procedure. It is, therefore, unnecessary 
to record a finding on the second con- 
tention raised. The result is that this 
application for revision fails and is dis- 
missed with costs. The lower Court will 
proceed with the case.  Pleader's fee 
Rs. 30. 
G. R. D. Application failed. 
(4) 69 Ind. Cas. 304; 45 M. 1133 41 M. L. J. 


608; (1921) M. W. N. 833115 L. W. 18; 3o M. 
L. T, r; (1922) A. I. R. (MJ) 17. ` 


LOWER BURMA CHIEF COURT. 
FIRST CIVIL APPEAL NO, 71 OF 1921. 
February 28, 1922. 
Present;—Mr. Justice Duckworth and 
Mr. Justice Pratt. 
MAUNG PO LUN AND OTHERS— 
APPELLANTS 
. versus 
MA E MAI AND OTHERS— RESPONDENTS. 
Registration Act (XVI of 1908), ss, 17, 48— 
Evidence Act (I of 1872), ss. 35, 91——Pariition 
deed, unregistered, whether admissible to prove parti- 
tion—Secondary evidence whether admissible— 
Revenue Records, Burma, admissibility of — Burmese 
Buddhists—Marriage—Re-marriage of — fathey— 
Partition—- Administration of justice—Courts, duty 


A partition-deed which affects property exceed- 
ing in value Rs, 100 is compulsorily registrable, 
and unless it is registered , it cannot, under section 
48 of the Registration Act, be used as evidence of 
the partition, and, under section gri of the Evi- 
dence Act, secondary evidence is excluded to prove 
the termsof the deed. [p. 48, col. 2.] 

Revenue Records, as made in Burma, are re 
levant evidence under section 35 of the Evidence 
Act, but they are not enough, taken by themselves, 
to prove a fact, such as, a partition. [p. 49, col. 1.] 

Mi Sa U v. Nga Pyan, 2 U, B. R. (1904-06) 
Evidence, p. 3, Mi Se Baw v. Mi Min Ya, 4 Ind. 
Cas. 1084; 2 U. B. R. (1907-09), Evidence, p. 19, 
relied on. : i 

Amongst Burmese Buddhists when the mother 
dies and the father marries again, it is usual to 
make a family partition and settle the children 
of the first marriages and where the claims of 
the children of the first marriage have been settled 
they can make no further claim, {pr 49, col. 2.) 


whom he had *three children. 


i 
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MAUNG PO LUN 7, MA E MAI. 
-It is the duty of the Courts to administer justice 
taking a broad view, and not to allow litigants 
to take. advantage of legal. technicalities . and 
commit what is practically-robbery by process of 


Appeal from the District Court, 
Hanthawaddy, in Civil Suit No. 23 of 1020. 

Mr. Higinhotham, for the Appellants. 

Mr. Kya Galing, for the Bened 


JUDGMENT. 

Duckworth, J.—This is a suit for the 
administration of the estate of U Maung 
Gale, deceased. By. his first wife, Ma Kiv 
he had igur sons, Ko .Po- Cheik, Ko Lu 
Nge, Ko Kyaw Dun- aud - Ko- Po Eun, 
He then took a second wife Ma E Mai, by 
He died 

: September xrth;roro. The detendants- 
sebo n dents are the widow aud the three 


"law. [p. 51, col. 1.) 


: children by tbe second marriage. Of thefour 


sons by the first marriage, Po Chock 
and Lu Nge are dead, and plaintifts- -appel- 
lants Nos. r and 2, Po Lun and Kyaw 
Dun,. are. the -surviving - -two~ sons;'- The 
remaining plaintiff-appellants are thé'grand- 
sons of the. deceased: by the two sons -who 
are. dead. `The- 7th plaintiff-appellant is 
the widow.of Ko. Lu Nge. 

The- defence -set- up- by Ma E Mai was 
that in the year-:1270, Burmese Era, 
there was'a partition of the estate made 
by ‘U. Maung - Gale in consequence- ot 
his second marriage, whereby. the four sons 
by the first marriage obtained possession 
of a large portion of the estate, both move- 
able and. imimoveable, The. said sons, -it 
was urged, renounced all right to any fur- 
ther claim upon -U ‘Maung Gale’s estate, 
The plaintifis-appellants replied denying that 
there was stich a partition or that they 
renounced any further right to inheritance, 
and contended that, if there was such a 
partition, it would not exclude them from 
obtaining a.further share. 

The learned Judge of the District Court 
held that it was proved that a partition 
of the estate, as alleged by Ma E Mai,'took 
place.in the. year 1270, Burmese Era, and 
that, that being so, according to the Bud- 
dhist ‘Law, the pliantifis-appellants - were 
precluded from ebtaining. any further share 
in U Maung Gale's.estate. The- suit was 


accordingly- dismissed -with- costs. 


Ma E Mai prodüced , what purports to 


bea deed .of partition, ‘Exhibit A," dated 


. 
* > > 09 
. 
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in Pyatho i in | 1270, Burmese Era, and also a 
previous document, Exhibit “RB, ? dated in 


Wazo 1270, Rurmese Fra, which purports 
to be an agreement, whereby U Maung 
‘Gale partitioned his moveable properties 
amongst the four sons, they, in their turn, 
undertaking to make no further claim on 
his estate, except for their proportionate 
shares cf the paddy land... 

“Now, if, as I think, Exbibit “A” is a 
deed of partition, inasmuch as it affects 
immoveable ptoperty of a value far exceed- 
ing Rs. roo it undoubtedly was compul- 
Sorily ` registrable.. Tt is true that a part- 
tition can he effected orally, hut in this 


case it was the plea of the defence that the 


partition was embodied in the document 


aud there is no doubt that this document 


when once drawn’ up would require regis- 
tration. This deed is, in. fact, the parti- 
tion .deed and 1 have no doubt that ‘the 
learned Counsel lor the appellants is correct 


“when he argues that under section 91 of 


the Evidence Act, secondary evidencë can- 
not: be-given to prové the “partition and 
that under section 48 of the Registration 
Act the document, Exhibit “A” cannot be 
used as-eVidence of the partition. 

It has been argued by the learned Advo- 
cate for tbe respondents that Ixbibit “A” 
can be used to prove the fact of partition. 
He quotes- Bishan Das v. Ram Singh (1), 
the- decision ot a single ]ndge at Lahore, 
and the Case oi^ Chhetialal Aditram 
v. Bai  Mahakove (2) and also the 
Privy Council case of Varada Pillar v, 
Jeevarathnammal (3) in support of his con- 
tention. - However, a reference to these 
cases shows that the question at issue in 
each case was'whether there was some 
‘between the parties 
and that this relationship. was what could 
be proved aliunde, - : 

- It is settled law that a relationship, such 
as partnership, landlord and tenant, and 
so ‘forth; may be: próved “apart from the 
documents which embody the- terms of 


~ 


B 61 Ind. Cas. 399; 3 U. P. L. R. (I) 4 
E: 40. Ind. Cas. 83; 41 B. pe 19 Bom. KA R, 


uU 53 “Ind, Cas. gor; 43 M. 244; (1919) M. W. 
N, 724; 10 L. W. KA A Ce W. N. 346; 38 M. 1. 
J. 313: 18 A. L. J. 2 . P. L. È. (P. C). 64. 
22 Bom. L. R, 4441 "AL A. 285 (P. C). - i 
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that relationship. But in the present 
case, as far as I am able to understand it, 
the point at issue is not a question of re- 
lationship but the fact and terins of a specific 
partition. I think, therefore, that there 
is no doubt that in this case the partition 
deed is incapable of proof and wholly in- 
operative, 

As regards Exhibit. “B” agreement 
which it is not disputed is admissible in 
evidence, there is no sufficient evidence 
to prave it.” The evidence of the village 
headman, U Po That, may be sufficient 
to show that he is an unreliable witness, 
but in view of his statements it cannot 
be held to prove the document. Further, 
the Assessment Rolls which have been 
filed by the defendant-respondents are 
relevant under section 35 of the Evidence 
Act, This is clear from the case of Mi Sa 
U v. Nga Pyan (4) which shows that Reve- 
nue Records as madein Burma are relevant 
evidence under section 35 of the Evidence 
Act. In this connection f would also refer 
to the case of Ma Se Baw v. Mi Min Ya 
(3). However, it is quite clear from these 
ruliigs that Revenue Records are not 
enouzh, taken by themselves, to prove a 
fact, such as a. partition. 


"Further, if is argued by the learned Coun: 


sel for defendants-respondents that a 
comparison of handwriting will enable the 
Court to hold that Exhibit *'"D'" agreement 
is proved. Now the admitted signatures 
of Po Lun and Kyaw Dun on the record 
seem to me very similar to the signatures 
‘ot Po Lun aad Kyaw Dun on the docu- 
ment, but, here again, this is not sufficient 
evidence to prove it. It'is manifest that 
if Exhibit “A” is, asI have held; entirely 
out of the Cou:t's view, it is impossible 
to make comparison of handwriting in 
regatd to it. | 
only Exhibit “A” but Exhibit “B” must 
be ruled out, The learned Judge of the 
District Court considered that Exhibit “A” 
was divisible aud that it was’ capable of 
proof as regards partition of moveable 
property, but a reference to. case of 
Sambayya v. Gangayya (6) dnd the 


. + 


4) 2U. B.R. (1904-06), Evidence, p. 3. 

5) 4 Iud. Cas, 1084; 2 U. B. R, (1907-09), 
Evidence, p. I9..  . 
` (6) 13 M. 308; 4 Ind? Dec. (w..8.) 926. 
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n hesa properties. by “means 
As the records stand, not the prop 


49 


ae 90. emm 


case of Lakshmamma v. Kameswara (7) 
seems to me to indicate ‘that, in 
such a case as this, the document is in- 
divisible, especially as by the document the 
plaintift-appellant purports to renotince 
all further claim to any estate. 

We are thus reduced to the plaintiffs. 
appellants’ evidentiary statements that 


-it is true that they obtained possession 


of 390 acres of paddy land from U Maung 
Gale in 1270, Burniese Era, as well as cer- 
tain moveable properties, but that this was 
by way of gift, and not partition. “In 
my opinion these statements of the plaint- 
iffs-appellants raise strong presumptions 
against them. It is impossible to get away 
from the fact that U Maung Gale’s first 
wife, the mother of Po Lun, Kyaw Dun 
and the two other sons who are dead, had ` 
died and that U Maung Galemarried again 
being the possessor of a large estate, the 
landed portion of which consisted of over 
500 actes of paddy land. It is impossible 
to get away from the fact that from this 
estate, admittedly, 390 acres of “paddy 
land and certdin valuable moveable prop- 
erties pissed in 1270, Burmese Era, into 
the possession of the four sons. 

Amongst Burmese Buddhists when the 
mother dies and the father marries ‘again, 
it is usual to make a family partition and 
settle the children of the first? marriage. 
It is most unisual for a father, when he 
re-marries metely to make gifts, and still 
more unusual to include in those gifts the 


bulk of his landed property.” a 
In my opinion this change of possession 
in favour of the four sons is very signi- 
ficant so that I regard it as sufficient; to 
shift the burden on to the' plaintifis- 
appellants to show that they "obtained 
s of git. 
This, of course, they have not proved, 
firstly, by lack of evidence and; secondly, 
because the gifts weré not made by 
registered. deed, .as required “by the 
Transfer of Property Act." NEAL 
Further, the AsSessmént Rolls, which were _ 
filed by the defendants-respondents can be 
used, I think, to counter these ‘allegations 
that they obtained possession of the land 


L . 8. LM 
y raa an 4 Tad Dee, (0.8) o. 
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by means of gift. The mutation of names is 
not disputed and the transfer of names was 
not made as by means of gift. Section 213, 
Volume I, of the Kinwun Mingy’s Dig- 
est makes it clear that, where the claims. 
' of the children of the first marriage have 
been settled, they can make no further 
‘claim. This matter was dealt with sufh- 
ciently in the case of Ma Sien Ton v. Ma 
Son (8). I consider, therefore, that I am 
. entitled to hold that in this case the inherit-. 
‘ance claims of the four sons were 
sufficiently satisfied and that just as if 
there had been: a partition they can now 
claim no more. 

Lastly, it would be, in my opinion, most 
inequitable to hold otherwise, and I con- 
sider that it is part of the function of a 
High Court, in dealing with such cases, 
“ to look below the surface and make de- 
ductions from the probabilities. 


. I would, therefore, dismiss the appeal. 


with.costs., 

. Pratt, J.—The facts of this case are 

sufficiently set forth in the judgment of 

my.learned brother. 

Plaintiffs are the sons and representa- 
tives of the sons.of U Maung Gale, de- 
ceased, by his first marriage. 
` ‘Phe. defendants are the widow and 
children.of the second marriage. Plaint- 
iffs sued to recover their sharein the estate 
of Maung: Gale and for the administration 
of the estate. °...  . 

. he defence case was that U Maung Gale 
partitioned his estate in consequence of 
his second marriage, giving each of his 
four sons a substantial share of land, and 
that. they renounced all further rights to 
his estate. E | 

Unfortunately, the deed of partition 
on which the defendants relied was inad- 
missible. as evidence of the partition 

. through lack of registration. ii 
‘I agree with my, learned brother that 

the rulings Cited in Bishan Das v. Ram 

Singh (1) cannot.be taken as authorities 

-for the proposition that the fact of a parti- 

tion canbe proved by oral evidence when 

the partition has been embodied in a docu- 
ment which is incapable of legal proof. 


(8) 30 Ind, Cas. 588; 8 L, B, Ra 50t tp, SIIS 
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| In the present case the deed itself is the 


partition. Oral evidence of the terms of 
the deed is excluded. by the provisions of 
section 9X of the Evidence Act. 

Plaintifis, however, admitted that the 
sons by the first marriage did receive 
from their father certain properties about 
the time of the alleged partition. 

First plaintiff admitted that 12 or 13 
years after his marriage with first defendant 
U Maung Gale made gifts of immoveable and 
moveable properties to his sons. He him- 
self received 4 or 5 fjcals of gold and 60 or 
70 actes of land. 


The four sons between them received 
about 390 acres of land out of a total of 
500. The transfers of land were made 
by mutation of names in the Revenue Re- 
gisters. 

In the Assessment Rolls for 1909-10 the 
lands are shown as transferred to the sons 
of U Maung Gale by way of inheritance. 


These entries are undoubtedlty relevant 


to show how the sons came to be in poss- 
ession of land whch previously belomged 
to Maung Gale. x 


^ Plaintiffs allege that they came in poss- 


ession by way of gift, but do not rely on 
any deeds. Their gifts, therefore, are no 
more valid than a partition by unregis- 
tered deeds. Theentries in the Assessment 
Rolls show that reports had been made 
that the land was made over to the sons 
by way of inheritance, otherwise the mu“ 
tation of names would not have been made. 

These entries are not proof in themselves 
of a partition of his estate amongst his 
sons by U Maung Gale, but, taken together 
with the admission of the sons, they co 
show that the sons came into possession 
of a large pórtion of their father's estate 
in 1909-IO. a 

The entries that the lands were transfer- 
red.to the sons by way of inheritance are 
of importance, when the sons have no deed 
of gift to rely on. l 

The position, therefore, is, that the sons 
have already admittedly received from their 


father a very large portion of his property 


during his lifetime and after his second 
marriage: There has been no valid gift 


^ 


and the Revenue Recofds show that the . 


land was made over,to them by way ‘of 


inheritance. ^ d 
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Even accepting plaintiffs’ statements 
that U Maung Gale gave them the lands es 
gift, his distributing such a large share 
of his estate amongst his sons by the first 
marriage obviously requires explanation. 

The fact that he did so after his second 
marriage and that he gave a considerable 
area of land to each son indicates that he 
was distributing hisproperty amongst them 


in order to satisfy their claims to a share. 


of his estate and in order to prevent dis- 
putes as to the division of his estate on 
his death. | 

This is the most probable motive for 


theso-called gift and I am of opinion that, . 


under the circumstances, the assumption 
is justified that the distribution admitted 
‘by plaintiffs was made in ordes to satisfy 
their claims as heirs tothe estate. 

Having already obtained the major por- 
tiou of their father's estate from him during 
his lifetime they now after his death sue 


to obtain the greater part of the residue 


as if they had received nothing at all. 

I qm of opinion that they are not entitled 
to sue for a share unless they consent to 
throw into the melting pot all the landed 


properties which they received from their 


father and with respect to which there 
has been no legally valid gift in their 
favour. Thisis not what they wish to do. 

The equ ties of the case arg entirely on 
theside ofthe defendants, Itis the duty 
of the Courts to administer justice taking 
abroad view and not to allow litigants 
to take advantage of legal technicalities 
and commit what is practically robbery 
by process of law. 

lconcur in the view of my learned 
brother that the appeal should be dis- 
missed with costs, 


. W. C. A. Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
|... COURT. | 
SECOND CiViL APPEAL NO. 503 OF 1921. 
July 27, 1922. 
Preseni.—Mr. Halifax, A. J. C. 
Musammat MUNGA—PLAIXTIFF— 
APPELLANT 
YEN SUS 
LACHMIPRASAD—DEFENDANT— 
RESPONDENT. 
{Pleadings— Appeal, second—- Adverse posses» 
ston, finding of— Finding of fact or law. 
A finding on the question of adverse possession 
is not a finding on a question of fact, but a legal 
inference drawn from the facts found, and its 
correctness may be challengedsin second appeal. 


Second appeal against the deéree of the 


District Judge, Bilaspur, dated the 23rd- 


July 10921. 
Mr. J. C. Ghosh, for the Appellant. 
Messrs. M. R. Bobde and Agarwala, 
for the Respondent. 


JUDGMENT.—Whether the last tenant 
of the holding in dispute was Pothiram or 
his posthumous son, who lived about a 
month, the holding devolved on Rupa 
as Pothiram’s widow or as his son’s mother, 
and when she married again three years 
before this suit was filed it passed to the 
plaintif, Munga, as Pothiram’s mother or 
his son’s grand-mother. Rupa and Munga 
have, however, always lived jointly in the 
same house on nothing but the proceeds 
of the cultivations of the land and are 
doing so to this day, but no change was 
‘madein the jamabandi after Rupa’s marriage 
and her name was allowed to stand as that 
of the tenant. In the First Court it was 
held that joint possession did not constitute 
joint tenancy, which is true enough but 
itrelevant,and, therefore,that Rupa’s posses- 
ston was adverse to Munga's, which does not 
followin the least. ‘The learned Additional 
District Judge in appeal arrived at the 


same finding after a very confused examina- ' 
tion of several rulings,in the course of which . 


he expressed the opinion that the dern: 
in Sonsa Chamar v. Puran Singh Rajput (x 
is contradicted by that in Sarjerao v. Tuka- 
ram (2) and he was bound by the latter. 


I6 C. P. I. R. 145. - l 
2 49 bad. Cas. 2444 ¥4 N. b R. 109: 


*. 
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. The only wayin which the learned Pleader 
for the respondent has attempted to support 
- the judgments of the Courts below is by 
urging that the finding that the possession 
of Rupa was adverse to. Munga, or at least 
separate fron hers, is a finding of fact with 
which this Court cannot interfere. It is, 
however, not a finding of fact, but a legal 
inference drawn from the facts found, 
the chief cf which is the fact that Muuga's 
nane was not substituted for Rup2's in 


the jamabandi, 'Tteir Lordships of the 


Privy Council took the same view in regard 
to a finding of acquiescence by the lessor 
in the erection of structures by his lessee 


in Bent Ram v. Kundan Lal (3). That the - 


inference drawn is correct can hardly be 
argued. After Rupa’s marriage Munga, who 
then became the tenant, allowed her and 
helped her to cultivate the field and to pay 
the rent, as she had been doing ever since 
the death of Pothiram: ‘his was probably 
because neither of them realised that the 
marriage had made any difference or that 
Munga was thereafter the tenant and Rupa 
was not. But their reasons or motives can- 
not alter the actual nature of their poss- 
ession, - which was joint. Munga, the ten- 
ant, did not leave the land uncultivated 
nor did she leave the rent of it unpaid, 
as she was doing both these things jointly 
with her daughter-in-law. The decree of 
the lower Appellate Court is set aside. In 
place of it a decree willissue ordering that 
the defendant shall place . the plaintiff 


in. possession of the holdingsin dispute | 


as an occupancy tenant. The defendant- 
respondent will pay all the costs in all 
three Courts. 


W.C.A. — .- Decree set aside. 


(3). 21 A. 496; i Bom. L. R. 4009; 3 C. W. N. 
502; 26 I. A. 58; 7 Sar. P. C. J. 523; 9 Ind. Dec. 
(N S) 1022 (P.C.). 
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_ LOWER BURMA CHIEF COURT. | 
SECOND CIVIL APPEAI, NO. IQI OF 1921. 
June 13, 1922. : 
Preseni:—Mr. Justice Maung Kin. 
MAUNG SHWE HNYIN-—APPELLANT 
versus 

Lala FUL CHAND—RESPONDENT. 

. Mortgage—Morigage of moveable property—Poss- 
ession not given—Morigagor disposing of property 
~~-Movigagee, rights of. 

Where, in the case of a mortgage of moveable 
property, possession is not given, and the mort. 
gagor disposes of the mortgaged property to a 
third person, the mortgagee cannot tollow the 
property into the hands of that third person unless 
he can sbow that that person had, at the time 
he took thé property, notice of the mortgage. 


Second appeal against the decree of 
the Divisional Court, Myaungmya, in 
Civil Appeal No. 93 of 1920. 

Mr. Maung Tin, for the Appellant, 

. Mr. Day, for the Respondent. 


JUDGMENT.—'The plaintiff claims that 
the rst and 2nd defendants mortgaged 
their five head of cattle and their crops 
at the time standing on a piece of land. 
Possession of the mortgaged property wes 
not given tothepleintiff. Itis not necessary 
to give the other particulars of the mort- 
gage fot the purpose of deciding the point 
involved in this case. 

The plaintiff made Maung Shwe Hnyin 
a party defendent on the ground that he 
had taken away the crops after they hed 
been reaped. The rst:defendant admits 
the mortgage, the 2nd did not appear, 
n the case proceeded ex pari? against 

m. 

The defendant, Shwe Hnyin, alleged in 
his defence that the rst and 2nd defendants 
were his servants working for him on tke 
land in ‘question andthatthecrops were his : 
property. He made no claim to the cattle. 
The Trial Court held that the 3rd defendant 
was the owner of the crops and that the 
Ist and 2nd defendants, his servants, had 
raised thesame for him, and dismissed the 
suit as regards the standing crops and 
detreed it as regards the five head of cattle. 
The lower Appellate Court held that the 
Ist and 2nd defendants were the tenants 
of the defendant, Shwe Hnyig, and gave 
a decree against ‘the crops as well. 
The lower Court went” into extraneous 
matters because the, real point was miss- 
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The case may be put in a nutshell as 
follows:—The plaintiff claims a mortgage 


on moveable property of which he has not - 


got possession by virtue of the mortgage.’ 
If the mortgagor chooses to dispose of the 
mortgaged property to a third party, the 
mortgagee cannot follow that property 
into the hands of that third person unless 
he can show that that party had, at the 
time he took the property, notice of the 
mortgage. The question in this case then 
is: Did the defendant Shwe Hnyin have 
notice of the mortgage et the time he took 
the standing crops? The lower Appellate 
Court has held that he had constructive 
notice, while admitting the evidence re- 
garding the same to be weak. | 

The plaintiff's caseis that after the mort- 
gage was effected, heshowed the mortgage- 
deed to the defendant Shwe Hnyin. . This 
was apparently before Shwe Hnyin took 
possession of the property. According to 


. his witness, Maung Now Shwe Hnyin was 


present on the occasion of the transaction 
being agreed to and Shwe Hnyin was asked 
to go to the Registration Office to witness 
the transaction. The conflict between the 
ploatiff and his witness is too great, and 
ne ther testimony can be accepted. 

It appears that the pltintif got an interim 
injunction issued, and, according to the 
plaintiff’s case, the order was not served 
or executed because Shwe Hnyin said he 
would not allow attachment (sic) to ke 
mide. We have two witnesses on 
this point, namely, Hussain and Abdul 
Gufoor, Hussain says he was called to 
witness the attachment of the paddy. 
went and found the defendant on the scene. 
At that time Shwe Hnyin was told that the 
piddy was mortgaged property. Abdul 
(3ufoor's evidence is in similar terms. The 
process-server has not been called.. His 
evidence would have been .more useful. 
Abdul Gufoor was casually present. The 
evidence of these two witnesses, Hussein 
and Abdul Gufoor, does not appear to me 
to be convincing. The lower Appellate 
Court itself considered the whole of the 
evidence on this point as being weak.. I 
am, therefore, unable to hold that Shwe 
Hayin had any notice of the mortgage. 

The appeal] is allowed, so far asthe stand- 
ing crops areconcerned, with costs. 

W.C A. ; Appeal allowed. 
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MISCELLANEOUS ÁPPEAL No 22-B 
OF I022. 
April 25, 1923 
Present —Mr. Kotval, A. J. C. 
MusammatGANGU AND ANOTHER— 
DEFENDANTS—APPELLANTS 
: VEYSUS 
Musammat KONGSHI—PrAINTIFF— 
RESPONDENT. 

Guardians and Wards Act (VIII of 1890), 
S. 17-—Minor, guardianship of—~Mother, unchaste, 
Position of. 

The mere fact, that a woman- gives birth to 
an ilegitimate child is not a sufficient reason 
for hot appointing her a guardian of her minor 
legitimate son's person and property. 


Appeal against a decfee of ,the Djs- 
trict Judge, Amreoti, dated the 22rd March 
1922, in Miscellaneous Case No. 70 of 
1921. i l 


| r + e 
Mr. C. B. Parakh, for the Appellants. 
Mr. D. T. Mangalmurti, for the Re- 
spendent. - 


JUDGMENT.—It isadmitted that Kong- 
shi had the best right to be the guardian 
of her minor son, but it is contended that 
she is disqualified “by reason of her im- 
moral character. It was pleaded that two 
years after her husband's death she tegan 
tolive with one Rama Meher as his mis- 
tress and had an illegitimate dauchter 
by him. The eviderce es to Korgshi Ev- 
ing with Rama is discrepant and rot ct 
all convincirg. A panchayetis said to have 
been held at which Kongshi was outcast- 
ed, but N. A. Ws. Nos. 1and2 are not agreed 
as io who were the panchas. They do not 
know in what month the panchayet was 
held or the illegitimate daughter born. 
These witnesses were examined on tbe 
16th January 1922 and the remaining wit- 
nesses on the 27th February 1922. Of the 
latter N. A. W. No. 5 is more specific but 
I am not inclined to put much reliance 
on, tim. He states that Rama was not a 
servant of Shiva but is contradicted by N.A? 
Ws. Nos. I, 2 and 4. N.A.W. No.4 who is the 
working patel of the village in which N. 
A. W. No. 5resides and is a kotwar states 
that Rama was all hie'life in the service 
of Shiva. N. A, W. No. 5 further states that 
Kougshi is at present living with Nathu 


E : 
A, L. As R. FIRM v, MAUNG IHWE. 
Singh, a fact not mentioned by any other 


- witness.  - 


M 


As regards the birth of a daughter, N.. 


A. W. No. 4 produced a Births and Deaths 
Register which contained an entry under 
date 25th May 1920 that Kongshi gave 
birth to a girl who died after birth. Non- 
applicant, Gangu, in her pleading stated 


- that after the death of Shiva her hus- 


"band, Kongshi, was kept by Rama. Her wit- 
nesses Nos. r and 4, however,state that fcr . 


two years after .Shiva's death Kongshi 
lived with Gangu and was of good charact- 
er. She then left the house and began 
to live with Rama. According to N: A. 
W. No.5 Kongshi gave birth toa child 
about 7 or 9. months after she had begun 
to live with Rama, The birth would thús 
be in Segtemberf* to November 1920 
according to the oral evidence. I am not, 
therefore; inclined to put much reliance on 
the entry in the register. N, A. W. No. 4 
who produced it has no personal know- 
ledge about it and his evidence in other 
respects does not command belief. 
Assuming, however, that Kongshi did give 
birth to an illegitimate child in May 1920,— 
for that alone, if anything, can be said 
to have been proved on the record —I agree 
with the lower Court in holding that that 
fact alone is not sufficient reason for rot 
appointing Kongshi asguardian of her son’s 
person and property. It is vot alleged 
that she was improperly dealing with tke 
property while she was in possession of it, 
It appears that Gangu and Bhondia are 
in league and though it is pleaded that 
Gangu is in possession of the fields 
Bhondiais not, it appears from the evidence 
that Bhondia really manages the culti- 
vation and has possession of the crors, 
I see no reason to differ from the decision 
of the lower Court This appeal is dis- 


missed with costs, Pleader’s fee Rs. 30, 


GRD . Appeal dismissed, 
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LOWER BURMA CHIEF COURT. 

Review First Civu, APPEAL No. 189 

OF 1919. 
June 5, 1922. , 
Preseni;—Sir Svdney Robinson, KT., Chief 
Judge, and Mr. Justice Macgregor, 
A.L. A. R. FIRM—APPELLANT 
VEVSUS 

MAUNG THWE AND OTHERS— 

RESPONDENTS. 

Probate and Administration Act (V of 1881), 
s. 6o—Sale without leave of Court—Sale, whether - 
void or voldable— Administration sutt—lLis pendens, 
doctrine of, applicability of. 

A sale by an administrator without the leave 
of the Court, as required by section 60 of the 
Probate, and Administration Act, is not void 
ab-initio but merely voidable and if no steps are 
taken within the period prescribed to avoid the 
sale, itis binding. [p. 55, col. 1.) 

Speaking generally, the doctrine of Hs pendens 


doce di apply to administration suits. [p. 55, 
col 1.] : 


Review of the judgment of the Chief 
Courtin First Appeal from the District 
Court, Tharrawaddy in Civil Reguler 
No. Io of 1919. 
^ Mr. Gils, for the Appellant. 

Mr. Das, for Respondent No. T. 

JUDGMENT.—(July xx, 1921)—We ad- 
mitted that this application for review olour 
judgment on the ground that the fact that 
Tun Pe was, the administrator of the estate, 
had not been considered and dealt with. 

The suit brought by Mg Thwe was against 
Tun Pe, as administrator. He scught a 
decree declaring,that he was the sole heir 
and, thereforé, entitled to the whole estate. 
He also prayed for possession of the whole 
estate. ou 

At the time Tun Pe sold the plot now in 
dispute he had been held by this Court 
on appealto be the sole heir. An appeal 


- to their Lordships of the Privy Council 


had been admitted, and was, to Tun Pe's 
knowledge, pending. 

The sale-deed purports to have been exe- 
cuted by him in his personal capacity. AS 
administrator the whole estate vestedin 
him. As heir, if he could have sold at all 


- he could only sell whatever right,title and 


interest he had in the estate which 
included the plot of land in suit. He must 
be taken to have sold the greatest estate he 
could and the fact that he did not describe 
himself as admiuistrator should make no 
Gifference. It cannot deprive Ma Shwe Pon 
of the fruits of her putchase, There is 


+ 
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. -atiple.authority for this, which was the 


view taken in Preonath Karar v. Surja 
Coomar Goswami (I) and English authorities 
for the propisition are cited therein. We 
must, therefore, deal with this sale as if it 
was one made by an administrator. 

The sale was made without the leave 
of the Court as required by section 60 of- 
the Probate and Administration Act, 188r. 
That does not, however, render the sale void 
ab initio but merely voidable. Mg Thwe 
has taken no steps to avoid the sale and his 
right to doso isnow barred by time. ‘Thus, 
the sale must be regarded for the purpose 
of this case as binding. 

There remains the question whether this 
saleis affected by the doctrine oflis pendens. 
If Tun Pe as administrator is to be regarded 
as the vendor the pending suit was against 
him as administrator. But in this matter 
the terms of section 52, of the Transfer of 
Property Act must be carefully considered. 
It is essential to consider the nature of the 
suit and the rights of Mg Thwe as 
claimed and under the decree as finally 
made. The suit was in the nature of an 
administration suit and to such suits, 
spanking generally, the doctrine of 
lis pendens does not apply. Ifin such a 
suit a particular portion of the estate is 
sought to beaffectedina particular way, the 
doctrine would apply. The right to this 
particular plot of land must be ''directly 
and specifically in question." ln sucha 
suit as this one, the land in- suit may no 
doubt be said to be directly in question but 
itcannot besaid tobespecifically in question. 
The fact, that possession was prayed for 
is not enough, and the decree could not 
deal specifically with the land. It declared 
Mg Thwe to be a co-heir andas such co- 
owner of the estate with Tun Pe. The re- 
sult was that, as laid down in section 44 of 
the Transfer of Property Act, Mg Thwe 
was held to be entitled to joint possession 
and joint enjoyment of the estate and also 
to a right to obtain partition thereof. The 
estate was, however, being administered by 
an administrator and Mg Thwe’s rights were 
“in respect of the estate as it remained after 
the administration. Theadministrator was 
entitled to sell any portion of the estate to 


pay the dgbts and the estate was liable - 


for the expenses of the administration. | 
(1) 19 C. 26; 9g Ind. Dec. (wis) 464, 
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Ma Shwe, Pon could not be deprived of 
the benefit of her purchase as the purchase 
price came to the hands of the administra- 
tor. If he was guilty of misappropriation, 
Mg Thwe’s remedy would be against him 
and his estate and to that estate Mg Thwe 
haS now succeeded. He could only set 
aside the sale to Ma Shwe Pon on the ground 
of fraud, which is not alleged, or for want 
of the Court’s sanction, which remedy has 
lapsed and might never have been granted, 

For these reasons we accept the applica- 
tiou for review and set aside the judgment 
and decree passed on appeal and restore 
the decree of the District Court with costs 
throughout so far as A. L. A. R. Muttaya 
Chetty is concerned. 

So far as that decree deals with the second 
mortgage in favour of Mr. Robertson we 
must set it aside. Mr. Robertson pleaded 
his mortgage and the amount then due in 
his written statement. It bed been set out 
in the plaint which prayed for a decree in 
Form No.7 of Appendix D of the Code. To 
this Mg Thwe merely pleaded ignorance 
of the mortgage, he did notadmitit. Issues 
are said to have been framed by consent 
but though both Mr. Robertson and Mg 
Thwe were represented neither asked for 
any issue as to thesecond mortgage. The 
mortgage-deed was not even put in. It 
was not proved or admitted, Before a de- 
cree in Formy could be passed the second 
mortgage must be proved. The question 
was raised in the grounds of appeal to this 
Court and was argued but it was not 
necessary to decide the point in the view 
we then took. 

We, therefore, set aside the District 
Court's decree so far as it affects the se- 
cond mortgage and remand the case with 
directions that issues be framed as to 
the mortgage, and the amount due 
thereunder, if any, and to return. the 
evidence to this Court with its findings 
£hereon and its reasons therefor. The 
matter of costs so far as defendant No. 6 is 
concerned will abide the result.. We 
allow no costs in this Court in this respect 
as the error was due to the fault of 
both parties. VEM: 
. After remand dated 5th June 1022. 

JÜDGMENT.—In our ‘judgment dated 
aside the 
$0 


the ‘11th July ro21 we set 


decree of -the District ^ Comt 
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far as. it. affected the second mortgagee, 
Mr. Robertson, on the ground that this 
mortgage and the amount due -on it 
had not keen legally established. We rte- 
manded the case that the questions as to 
this second morigage might be properly 
tried.. The evidence has now keen taken 
and the finding of the Listrict Court has 
been received. Thereis no appearance 
for the mortgaror. She had not contest- 
ed. this moigage at the original hearing, 
but did so on the remand. 
. :Evidence has been led and.the agent of 
‘the mortgagor who executed the mortgage 
on her. behalf admits execution and, there- 
fore, the testimony of one of the attesting 
witnesses can be dispensed with. 


. The mortgage is clearly proved. The mort- ` 


gage. amountis Rs. 2,200 and the irterest 
"js Rs. 2 per cent. per mensem, There will 
be a, decrée—the usual combined mortgage 
decreefor the psincipal amount with interest 
at thecontract ratefromthe 23rd November 
1915. to date of süit and thereafter to date 
of the Dtistrict Court’s decree and for six 
months thereafter and from that date at 6 
per cent. on the.decretal amount until-pay- 
ment, with costs against the other efend- 
ants in ali Courts... — 

W. C. A. Review allowed. 


~ batted dio «9 es gee ee ae >’ " 
- QUDH JUDICIAL COMMISSIONERS 
COURT. 
RENT APPEAL NO. II OF 1923. 
l May. 20, 1923, . 
Present:—Mr. Wazir Hasan, A. J. C. 
PUTTOO KHAN-—DEFENDANT—, 
APPELLANE E 
EET rt + YESUS 
AHMAD ZAMAN KHAN-—PLAINTIFEe— 
ie sd RESPONDENT. 
:, Civil Procedure Code. (Act V of 1908), O. 
* XXIII, 7.1 (3)—'"Subject-matter," meaning of— 
Suid on different cause of action, whether barred. 
The expression ‘subject-matter’ in O. XXIII, 
r. I, sub-rule..(3), of tHe Code of the Civil Pro- 
` cedure, are hot to be identified with the "prop- 
erty” in suit. They obviously include the right 
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and also the infringement of it, which is equivalent , 
to saying that the words ‘subject-matter’? mean 
the cause of action foracleim. [p.57, col. 1.] . 

Rakhmatat v. Mahadeo Narayan  Pundre, 43 


Ind. Cas. 752; 42 B. 155; 20 Bom. L. R. 35, 
refeired to. ' 


~ Therefore a person wko withdraws frem a suit 
without permussicn is not dekatred frem bringing 
a fresh suit in respect of the seme property taseđ 
on a different cause of action, [p. 57, col. 2.] 


Appealagainst a decree of the District 
Judge, Fyzabad, dated the znd February 
1923, upholding that of the Assistant 
Collector, First Class, Sultanpur, dated tke 
24th October 1922. 


Mr. Salik Ram, for the Appellant. 
Mr. Niamai Ullah, for the Respondent. 


JUDGMENT.--This is a rent appeal 
arising out of a suit brought by 
the respondent for the recovery of 
rent in respect of plots Nos. 85, 66, 87 
and 88 corresponding with old No. 36 for 
the years 1326 to Kharif 1329 Fash. The 
suit was instituted urder the provis'ors 
of section127 of theOudh Rent Act (XXII 
of 1886). Thelendisrecordedinthevillege 
papers as bila tasfia. The plaintiff is the 
owner of the patti in which the pfbts 
in suit are situate. Prima fccie , thereicre, | 


- heis entitled to the decree which has teen 


granted to him by the Courts below. His 
claim has, however, been resisted by tke 
defendant on several grounds which will 
appear as this judgment proceeds. 


In 1921 the plaintiff brought a suitagainst 
the defendant in the Court of the Munsif 
of Musafirkhana for possession of ike plots 
in suit zs well as some other plcis with 
whichI emnot concerned in the pre: ent Lti- 
gation. One of the issues framed in that 
case was, whether the plaintiff was in pos- 
session of the plots then in suit within limi- 
tation. Inrespect ofthe plots now urder 
consideration, the Munsif fourd that the 
plaintiff had failed to prove his possession - 
within limitation. In the end he gave 
the plaintiff a decree for the other 
plots but dismissed his suit ag 
regards. the plots in respect of 
which the rent is now claimed. The plain- 
tiff then appealed from the decision of the 
Munsif tothe Court of the District Judge 
of Fyzabad, but beforetke appeal was heard 
he filedan application to withdrew ihe suit 
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with pérmissión ito bring aíresh suit sofar 
aSitrelated to plots Nos. 85 to 88. His 
application was granted but the Court 
refused to give him permission. to bring 
afresh suit. The ordet was expressly pass- 
ed ride: the provisions of O. XXIII, r. 
1, ofthe Code of Civil Procedure. | 

On the strength of the facts stated ` 
above, the de: endant: appellant raised sev- 
eral pleas in this suit. (x) That the 
suit was: barred by res judicata, (2) 
Thot the permission to bring a fresh 
suit having been refused, the present suit 
was n by the provisions of O. 
XXIII, r. r, sub-rule (3) of the Code of 
Civil pn (3) That he has béen in 
adverse possession of the plots in respect of 
which the rent is claimed and lastly 
(4) that the plots are groves and conse- 
quently thereisno liability for payment 
of any rent. All these pleas have been con- 
sidered by the lower Appellate Court and. 
negatived. 

I am of opinion that- the decree 
of the Court below is correct: Pleas 
Nos. 1 and 2 are obviously frivolous. 
The present suit is for rent in 
respect of these plots for the years 
1326 to 1329 Fas. The previous suit 
was for ejeetment on the allegati on that the 
defendant had cut certai; treesand that 
he had nd right todo so. The Court of 
Mansif was clearly not competent to en: 
tertain the present suit. In agreement 
withthe lower Court, Irejéct pleas Nos. I 
and. 2. . 

Plea No. 4 is concluded bytheconcurrent 
finding of the Courts below that there 
are too few trees left onthese plots to give 
the character of a grove; I agree with 
that finding. Plea No, 4, therefore, fails. 

As regards plea No. 3, it may be mention- _ 
 edthatthe Court of first instance did not | 
consider it at all. The-‘lower Appellate 
Court has, however, decided it on merits 
and has held that there is no eviderce im. 
support of that plea. The Munsif’s 
decision was wholly vitiated by the with- 
drawal of the suit in the Court of Appeal 
and has no legal effect left whatsoever. 

Atthehearing of theappealinthis Court, 
however, a subsidiary discussion arose 
with reference tothe terms of section 127 
of the Oudh Rent Act. The right to claim 
assesst ent of'rent and a decree for. the 
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recovery of that rent under the „provisions 
of séction 127 is limited by the sine 
qua non that the person seeking relief 
under that section is''entitled to eject 
him (the defendant) as a trespasser.” In 
view of the permiss: on to bring a fresh 
suit for ejectment in respect of the plots 


now under consideration having becn 
refused, the question arises whether the . 


“plaintiff isentitled to eject the defendant 


asa trespasser. That hisremedy to in- 
stitute a suit in ejectment in respect of 
thesame subject-matter orin respect of 
thepart of theclaim which was then abar- 
donedis barred by the provisions of O. 
XXIII, r. x, sub-rule (3) of the Code of 
Civil Procedure is not disputed. It is argued 
thatthe remedy may bebatred but the title 
subsists. Itisfurther argued "that a fresh 
suit for ¢ €j jectinent would be niaintaiiable 
on a cause of action. different from thé one 
on which the previous Suit was based. 
Tlie first arguinent raises a question which 
is not free from difficulty asitis possible 
to decide this appeal without decidirig the 
point raised by the first argument, I think 
I should not decide it. The second line 
of argument is, however, obviously sound. 
The words “subject-matter” used in O. 
XXIIL,r. r, sub-rule (3) of the Code of 
Civil Procedure are not to be identified 
with the “property”? in suit.. They 
would obviously includetheright and also 
the infringement of it, which is equivalent 
to saying that the words “‘subject-matter,’ 
mean thecáuse of action for a claim. In 
this connection refererce may be made 
tothe decision in the case of Rakhmalai v. 
Mahadeo Narayan Bundve (x): 

. The appeal is dismissed with costs. 

G. H. & N..H, Apbéal dismissea. 

(1) 43 Ind. Cas, 752; 42 B. 155; 20 Bom. 7. R 
35. 
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MAUNG KYAW DUN ZAN 7. MA SEIN. 


. RANGOON HIGH ‘COURT. 
. First CIVIL APPEAL NO. 195 oF 1921. 
February 12, 1923. 
"Present:—Sir. Sydney Robinson, Kr., 
Chief: Justice, and Mr. Justice May Oung. 
MAUNG KYAW DUN ZAN— ` 
i APPELLANT 
UZVSUS 


OQ —. MA SEIN—RzSPONDENT. 


^ i Surrender— Joint tenants—Surrender of entire 
lease by one tenant — Benefit to other tenants. 
. One joint tenantis not entitled to surrender 
the lease on behalf of all the 
unless the surrender is for the benefit of them all. 
Even where the benefitis doubtful, the surrender 
-would not bind the other joint tenants. 
.First appeal against a decree, dated 


the 3rd September 1921, of the District ` 


Court, Myaungmya, passed in its Civil 


. Regular No, 9 of 1921. 


Mr. A. B. Banerji, for the Appellant. 
Mr. Rahman , for the Respondent, > 


. JUDGMENT.—The appellant is the 
owner of a mill which he leased on a 
tegistered-deed, dated ` r3th October 
1920, to the respondent, Ma Sein, and 
another woman, Ma Thin. The term of 
the lease. was two years and the rent was 
Rs. 4,000 a year payable quarterly. Ac- 
cording to Ma Sein, a few days after tbe exe- 
cution of the lease, the oppellant came to 
her and stated that the mill needed certain 
repairs and asked for time to make them 
:as he had undertaken to hand over the mill 
in working order; that she agreed to allow 
him about two months for the purpose and 
on the expiry of this petiod she demanded 
delivery of the millto her but the appellant 
í it to his 
son. He did lease it to his son on the r4th 
January 1921. Ma Sein claims specific 
performance of the contract of lease and she 
hes Gb a decree for possession of the 
mill. , 
The appellant’s case is that he handed 


over possession of the mill to Ma 
Sein some five or six days after 
‘the lease was executed. He denies 
her story about taking two months’ 


time to do certain necessary repairs, and 
alleges that Ma Thin came and surrendered 
the lease to him and that thereafter he re- 
leased it to his son. "^ 

The first question for decision is, whether 


the surrender of the lease by Ma 
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Thin is binding ou Ma Sein? These two 
ladies were joint tenants under the lease, 
and though one joint tenant may be compe- 
tent to surrender for the other joint te- 
nants as well as for himself, he would only 
be entitled to do so if it was for the benefit 
of thém all. 'There is nothing to show that 
it would be for the benefit of Ma Sein that 
the lease should be surrendered, and it is 
clear that she is most anxious to obtain 
possession and work the mill. Even if the 
benefit is doubtful the surrender would not 
bind Ma Sein. That heine so, sheis entitled 
under the lease to possession, and that is 
sufficient for the decision of this apreal, 
W. C. A. Order accordingly. 


LE 


MADRAS HIGH COURT. 


APPEAL AGAINST ORDER No. 205 OF 1922. 


February 6, 1923. - 
Present :— Justice Sir Francis Oldfield, KT., 
and Mr, Justice Venkatasubba Rao. 
AMMANI AMMAL AND OTHERS— 
DEFENDANTS—APPELLANTS . 9 
wW YENSUS . 
PERIASAMI UDAYAN AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 

Hindu Law—Mitakshara—Daughiers inherit- 
ing as joint tenants —Fartition with surrender of 
mutual rights of survivorship— Alienation by one 
daughtey— Reversionews, right of, to sue for 
possession— Transfer of Property Act (IV of 
1882), s. 6, dn dan of. 

Two daughters, governed by the Mitakshara 
School of HinduLaw, who had inherited their 
father's property, partitioned it by a dccument, 
which provided that they would infuture severally 
enjoy for ever absolutely suchitems of propeity 
as had fallen to their respective shares from gener- 
ation to generation with right of sale,etc., and 
that neither of them would have any right over 
the properties set apart for the other. One of 
the daughters, subsequently, alienated some of 
the items which had fallen to her share. ~ After 
her death, thesons of the other daughter sued 
for recovery of possession of the same from the 
alienees: . < 
. Held, (x) that the document of partition amount- 
ed to a relinquishment by each party tc it, in case 
she should survive the other, of her right to the 
other's share; : 

(2) that, as heirs of the alienor, the plaintiffs 
had no locus standi to challenge her alienation; 

(3) that, as reversioners of the alienor’s father, 
the plaintiffs cduld not maintain a claim for poss- 
ession during the lifetime pf the other co-tenant 
for life ; i . 
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(4) that the agreement between the co-tenants 
for life as to the enjoyment of the estate, to which 
the plaintiffs were not parties, could not have 
the effect of accelerating their right to possession. 

Case-law discussed. 

. Per Oldfield, J.—A relinquishment by a co- 
tenant for life in favour of other  co-tenants 
can be, when that is entailed by the langucge 
used, not only of the life-estate, so far as it can 
be enjoyed simultaneously by the sharers, but 
cf that estate, as they take it, limited only ny the 
lifetime of the sutvivor; and the uncertainty as 
to which of the transferots will survive to benefit 
does not make the transfer one of a spes succes- 
sionis so as to cffend against. section 6 of the 
Transfer of Propetty Act. [p. 60, col. 2.] 

Ramakkal v. Ramasami, Natckan, 22 M. 522; 
9M. Io J. ror; 8Ind.Dec.(N.S:))373, Kanni Ammal 
v. Amma Kannu Ammal, 23 M. 504; to M. 
L. J. 253; 8 Ind. Dec. (N. S.) 754, Kailash Chandra 
Chuckerbutty v. Kashi Chandra Chuckerbutty, 24 C. 
339; 12 Ind. Dec. (N. 8.) 893; Muthiyalu Chengappa 
v. Burada Gunta, 60 Ind. Cas. 135; 13 M. 855; 39 
M. L. J. 567; 12 L. W. 656; 28 M. IL. T. 272; (1921) 
M. W. 29 and Sudalat Ammal v. Gomat 
Ammal, 16 Ind, Cas, 428: 23 M. L. J. 355; (1912) 
M.W. N 908; x M. L- T. 288, followed. 

Riduamma w. Venkata Ramappa, 3 M. H. C. 
R. 268 and Subbammal v. Krishna Atyar, 22 
Ind. Cas. 399; 26 M. L. J. 479, distinguished [p. 
61, col. 2.] 

Per Venkatasubba Roo, I.—According to the 
Mitakshara School of Law, two or more daughters 
succeeding to their father take as joint tenants 

th rights of survivorship. They may effect 
a partition, each daughter giving her right of en- 
joyment over the properties allotted to the other 
daughter during the lifetime of the latter; and 
even an arrangement by which each daughter 
gives up her interest not merely during the lifetime 
of the other daughter but during the whole of her 
own lifetime is legally valid and enforceable. [p. 6r, 
col. 2.] e 

A male reversioner's right” to possession of 
property cannot be accelerated by an agreement 
between intervening limited-estate-holders to which 
he is not a patty [p. 62, col. 2.] 


Appeal against an order, dated the 25th 
of March 1922, of the District Court, 
Coimbatore, in Appeal No. 266 of ‘1921, 
preferred against a decree of the Court 
of tle District Munsif, Dharapuram in 
Original Suit No. 6 of r9?t. i 


^ Mr. T. M. Krishnaswami Ayyar, fot 
the Appellants. 
^ Messrs. P. R. Ganapathi Ayyar, N. A. - 


Krishna Alyar, and C. S. Swetavanyam 
Ayyar, for the Respondents. 


JUDGMENT, ` a. 
Oldfield, J.—'The four items of suit 
property and others fell to two sisters, 
Vedambal and sixth defendant, in succes- 
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sion to their father; but” Vedambal was 
‘in separate possession of the suit items 
under Exhibit A by which they to the ex- 
tent open to them divided the estate. Ve 
dambal.died after alienating item No. 3 and 
a portion of item No. 4, to which this second 
appeal relates, to third, fourth and fifth 
defendants. The plaintiffs, the sons of sixth 
defendant, have sued for a declaration 
of the.invalidity of those alienations and 
for possession of those items. The ques. 
tion is whether they are entitled to sue; 
the lower Appellate Court having held that 
they are, remanded the suit for trial on the 
merits, l l 

In the plaint the title relied on is that 
plaintiffs. are the heirs of Veerabha- 
dra, the father of Vedambal, end sixth de- 


.fendant; that is, reverstoners ef his estate. 


It is, therefore, impossible to proceed on 
the alternative ground, on which it was 
proposed to support theelawer Appellate 
Court’s decision that they could sue as 
heirs of Vedambal. Moreover, even if that 
ground were ust excluded by the pleading, 
further reference to it would serve no pur- 
pose. For, whatever the extent of Vedam- 
bal's interest, it does not appear on prin- 
ciple or authority how her heirs can have 
had any vested or other right in the prop- 
erty during ber lifetime, which could 
debar her from alienating it to tkeir pre- 
judice or which they can rely on against 
third, fourth and fifth defendants, her 
alienees. | 

The plaintifts’ claim as reversioners of 
Veerabhadra's estate would ordinarily be 
negatived by the fact that the interest of 
sixth defendant, his surviving female heir, 
is still outstonding; and they accordingly 
contend that tbe agreement between her. 
and Vedambal, Exhibit A, effected asepara- 
tion between the two shares, into’ which 
the estate under it was divided, 
so absolute as to constitute each share a 
distinct estate, in respect of which the 
reVersioners' succession would open separa- 
«ely on the death of the sharer concerned. 
Exhibit A, no doubt, is expressed in tn- 
qualified language the parties to it 
agreeing “to enjoy severally for ever abso- 
lutely the properties which have fallen . 
to their respective selves "and reciting 
that “neither should hereafter’ lave 
a rightover the proprerties set apart from 


i 
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the otber;” and, if it was open to them to 
telinquish their whole actual and future 


interests, each in the other’s share, it must 
he held trat they did so, It is urged that, 
whilst they could do so. with the effect 
of deprivibg the survivor of the succession 
to thé share of the one first deceased, the 
lattef's share would pass, not to. her own 
heirs, intil the life-estate might be deter- 
mined on the survivor’s death, but at once 
to .the; réversioners. i 
In favour of this, contention there is 
only oné authotity Rldnamma v. Venkata- 
ramappa (x); but the passage relied on 
itis, as a later case points cut, .only a 
hoi-comrmittal reference to a possible con - 
clusion öh facts othér than those actually 
béfore the Court; In Subbammalv. Krishna 
Alyar (2), o which the decision of the lower 
Appellate Court is based, the dispute. was 
betweén the surviving female life-tenant and 
her deceased co-senants’ heir, But it turn- 
ed to some extent on the wording of the 
document under construction and there 
was, nothing in the judgment directly in 
favour of the last male owner’s reversioner, 
there ‘being nothing to show that the de- 
ceaséd's heir was regarded as possessing 
that character. And in fact the lower 
Appellate Court would seem to have erred, 
because it paid no attention to this aspect 
of the case. In Ramakkal v. Ramasaml 
Naickan (3) and Kanni Ammal v. Amma- 
kannu Ammal (4) the parties were the sur 
ig life-tenant and an alienee from the 
deceased life-tenarit,, the decision in 
each case being in favour of the latter. 
he inference from these two authorities 


- ds that, as the interest of the deceased was 


alienable, so it would, in the absence of an 
alienation, have passed to her heirs in tbe 
ordinary course of in heritance, although 
in them again the reversioner was not be- 
fore the Court and bis right was not pleaded; 


"and there is nothing inconsistent with 


the inference in Sudalat Ammal v. Gomatt 
Ammal (5) although there the claim of 


(0 3 M. H. C. R. 268, | 
2) 221nd.Cés.399)1 26 M. L.J. 479. 
(s) 22 M. 52279 M. L; J. 1c1; 8 Ind. Dec, (N.S) 
| any 23 M. 504; 10 M, d. J. 2533 8 Ind. Dec, 
K, 9) 754. ; 
ih s) 16 lúd, Ces. 428; 23 M. L J © 355; (1912) 


M; W. N. 908; 12 M. L. T, 288; 


e 
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the deceased's heir rested on a provision 
in the document of partition or in Papam- 
mal wv.  Venkatasami Natcken (Suit 
Appeal No. 356 of r918 unreported), in 
which the learned Judges follewed the 
clear current of authority, although they 
doubted its correctness. "Those decisions 
also do not deal with tte claims of rever- 
sioners. But they are important, because 
they are consistent with the view expressed 
in Subbammil v. Krishna Aiyav (2) that 
the agreement for division must be regarded 
asin View of its wide language we must 
recard Exhibit A as a transfer by way of relin- 


.quishment by each party to it, in case she 


shculd survive of her right to the other's 
share and that such a transfer does not 
offend against section 6 of the Transfer of 
Property Act and must receive effect, The 
relinquishment is legal and can be, when 
that is entailed by the language used, not 
only of the life-estate, so fa1 as it can be 
enjoyed simultaneously by the sharers, 
but of that estate, as they take it, limited 
only by the lifetime of the survivor; and 
the uncertainty as to which of tbe trans- 
ferors will survive tc benefit does not make 
the trans.er one of the spes successionis. ¢ . 

That is material, when (os here) the 
claim is by reversioners. For there can 
be no reason why the effect of such a 
transfer should be less as against them, 
And two cases, Katlash Chandra Chucker- 
bully v. Kashi, Chandra Chuckerbutty 
(6) and Mwuthiyalu Chengappa v. Burada 
Gunta (7), support this. In the 
former the  reversionet's claim was 
expressly dismissed as premature during 
the lifetime of the surviving female 
ife-tenant, the application of Dayabhaga 
Law not affecting this part of the decision. 
In the latter the grounds of decision were 
that a reversioner’s right could not be ac- 
celerated by an agreement, to wlich le 
was nct a patty and that no acceleration 


could result from a ‘relinquishment, not 


to a reversioner, but to a co-life-tenant, 
the fact that there the relinquishment was 


not, as it is in the case before us, mutual, 


but cf the right to a share in exchange 
24 C. 3301 I2 Ind. Dec. (N. 9.) 893. 
7) 60 Ind. Cas. 135; 43 M. 855; 29 M. L. 


$675 12 L. W. 656; 28 M. L. T. 272; (1921) M, 
a 29. : 


wr 
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lor a money payment, not impairiug the 
validity of these considerations. 

The conclusion then must be that plaintiffs 
, Cannot, as reversioners claim possession 
untilthe death of the surviving life-tenant, 
sixth defendant; and that, as already pointed 
out, they cannot claim it by right of heir- 
ship to Vedambal, because against that right 
(if they have it) her alienation must prevail. 
So far the appeal must succeed and the. 
suit, so far as it is for possession must be 
dismissed. The plaintiffs, however, asked 
also for a declaration of the invalidity of 
Vedambal’s alienations. They may, sub- 
ject tc the Law of Limitation and other ob- 
jections, be entitled to such a declaration 
as reversi oners; and it is not clear that they 
ask for this relief only as ancilliary to their 
prayer for possession. The lower Appellate 
Court's decision must, therefore, be modi- 
fied in this sense, the remand to the Dis- 
trict Munsif being allowed only for the 
consideration of the prayer for a declaration . 
and of issues (7), (iii) and (dv) as framed 
by him, 

ein view of the course of pleading, the 
District Munsif should, before proceeding 
withthe trial, give defendants an oppor- 
tuaity to file additional written statements 
and should frame any further issues, which 
may be necessary with reference to them. 


- Costs in this and lower, Appellate Court | 


up to date will be costs in the case 
and will be provided for in the decree to 
be passed. 

Venkatasubba Rao, J.—I entirely agree. 
This is anappeal by the defendants Nos. 3 
to 5 against the order of the District 
Judge setting aside the dismissal of the suit 
by the District Munsif and remanding it 
for fresh disposal. Vedambal anr! -Maha- 
lakshmi Ammal, daughters of Veerabhadra 
Udayan, who inherited their father’s prop- 
erty partitioned it by Exhibit A and certain: 
items of property fell to the share of 
Vedambal and certain other items to the 
share of her sister Mahalakshmi. The deed 
contains the following clause :— 

“We have each of us taken delivery of 
properties as have been set apart for our 
respective .shares.. We shall in future 
ourselves severally «enjoy for ever abso- 
lutely the properties as have fallen to 
our respective selves, from progeny to 
progeny and fit for “sale, gift, exchange, 
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etc. We shati- severally pay the Govern- 
ment tax for the lands as have been 
respectively set apart for us. Neither of us 
have aright over the properties set apart 
for the other.” 

The plaint contains an allegation that 
Vedambal Ammal executed a sale-deed in 
respect ‘of certain properties set forth in 
paragraph 6 thereof and that the defendants. 
Nos. 3 to 5 claim a title under the sale- 
deed. The plaintiffs are -the sons of 
Mahalakshmi who was impleaded as the 
sixth defendant in the suit. - 

The District Munsii, holding that the plain- 
tiffs have no cause of action during the life- 
time of Mahalakshmi, dismissed the suit, 
and the District Judge, a9» observed 
above, reversed the decision of the District 
Munsif. The arguments before us range 
over a wide ground. Butthe point that pre- 
sents itself for decision is extremely simple. 
According to the Mitakshara School, two 
or nore daughters succeeding as heirs to 
their father take as joint tenants with rights 
of survivorship. It is well-settled that 
they may effect a partition each daughter 
giving up her right of enjoyment over the 
properties allotted to the other daughter 
during the lifetime of the latter. The ques- 
tion then arises can an arrangement be enter- 
ed into by which each daughter may give 
up her interest not merely during the life- 
time of the other daughter but during 
the whole of the lifetime? It is 
difficult to see why such an agreement 
cannot be entered ‘into. A and JB in- 
heriting their father’s estate partition the 
property, B agreeing that in regard to the 
property that falls to A she gives up not 
only her interest for the lifetime of 4 but 
also for her own lifetime in the event of B 
surviving A. Why should such an agreement 
not be valid? Ifthe arrangement amounted 
to a mere partition, the result is that B 
would give up her right in the property that 
fell to the share of A only for the lieftime 
of A and B's right to take by survivorship 
the share thatfell to A would be unimpaired. 
But if, to on arrangement amounting to a 
partition was superadded the surrender 
by B of her right to*take by survivorship, 
the effect would be to dispose of the entire 
interest of B in favour of A. For 
convenience I have, in the illustration, 
referred to B's disposal of lier interest 


we 
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It makes no difference whether we consider 
thecaseiromthestand pointof A or B. The 
act of the nature referred to above on the 
part of either of the co-sharers amounts to 
an alienetion:of her interest in the property 
falling to the share of the other. Such an 
alienation is both on principle and authority 
perfectly valid and binding. 

As was pointed out in Sudalai Ammal 
v. Gomati Ammal (5), if it is not denied 
that one of the joint tenants may part 
with her own life-interest in favour of a 
stranger, it .becomes difficult to ima- 
gine why she may not part with itin favour 
of the other joint tenant. In the above case 
the questiog in regard to two co- widows 
was under consideration. But on this point 
there is no difference between the case of 
widows and daughters and the principle 
is equally applicable to the case on hand. ` 

What Mahalakshmi gave up under the 
deed was her interest in the property that 
fell to the share of Vedambal. That 
interest, as observed above, no doubt, 
consists of two portions, . (t) the interest 
which she would possess for the life- 
time of Vedambal, (2) the interest 
‘which she would possess beyond the life- 
time of Vedambal 1n the event of her 
surviving Vedamb+l, Does it, therefore,- 
follow that in regard to the second portion 
she was dealing with spes successionis and, 
therefore, that. ber alienation of that por- 
tion contravenes section 6 of the Transfer 
of Property. Act? The argument seems to 
grotesque, and I have no hesitation in re- 
jecting it.as was done in Subbammal v. 
Krishna Alyar (2). The iact is, that , what: 
she surrendered was her- entire interest. 
and it is not permissible to divideit inte 
two interests for the _ purpose of making. 
section 6 applicable. . 

_Ramakkal v. Ramasami Natohan (3) is a 
very - -useful authority. in this connection. 
A. Hindu died leaving two widows who di- 


. vided his property by a partition deed under 


which each took possession of her share with 
powers of alienation over the porperty com- 
prised init. Certain alienations were made 
by one widow who suhsequently died. On 
the surviving - widow.claiming the "whole 
of her husband's property including the- 
pottion she alienated, it was held that a. 


widow could. alienate for her life- any. 


éstate which came - to- her as such and 


that she could, therefore, enter into such 
a deed as would preclude her from 
recovering during her life property which. 


she had alienated to the full extent of. ` 


such alienation, provided it did not extend 
beyond her -life-interest. 

The right tothe property after Vedambal’s . 
death would, under the Hindu Law, vest 
in Mahalakshmi for her life. ‘The latter 
disposed of that interest in favou of Vedam- 
bal. If Mahalakshmi is bound by the 
alienation, I fail to see how it can be ques- 
tioned by any other. But then it is argued 
that the eftect of Mahalakshmi’s act was to 
accelerate the interest of the reversioners. 
The identical argument was advanced in 
Muthlyala Chengappa v. Burada Gunta 
(7) and ` was overruled,’ Sadasiva 
Aiyar, J. observing:  '' that a mele 
teversioner's right should be accelerated by | 
agreements to which he is not a party 
is, to me, a very startling proposition," and 
I entirely concur in this view. . 

It is necessary to notice another argument 
put forward on behalf of the respondentg, 
It is said that even assuming that the inter- 
est transferred to Vedambal was to enure 
for the lifetime of Mahalkshmi, still that 
interest would pass to Vedambal's heirs and 
that the plaintiffs, as her heirs, are entitled 
to maintain the action, The reference to 


‘heirs succeeding seems to me quite beside 


the point, Such interest as Vedambal 
acquired was alienated in favour of the 
appellants before us, and the question 
of inheritauce, therefore, does not arise. 
In this, view itis needless to enquire whether 
the plaintifis are the streedhanam heirs 
of Vedambal. Order accordingly. 

V. NV, 
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15—Pre-emplion | decree—-Fallurve . 10 depos 
purchaseamoney within time—Loss of vight— 
Appeal, whether competent. — 

Where a pre-emption decree under section 14 
. of the Oudb Laws Act directs payment of the 
purchase-money within a specified time and the 
plaintiff commits a default in making such pay- 
ment, the decree becomes void, and under the 
provisious of section 15 of the Act, the right of 
pre-emption is lost. 

Nor can the pre-emptor prefer an appeal there- 
after as there is no decree in existence. - 

Appeal against the decree of the Sub- 
ordinate Judge, Sultanpur, dated the 4th 
April 1922. 

Messrs. Zahur Ahmad and Niamat Ullah, 
for.the Appellants. | 
^ Mr. Haider Husain, for the Respondents. 


JUDGMENT.—-The plaintiffs’ suit for 
pre-emption of a certain property was 
decreed by the Trial Court of the Subordi- 
nate Judge of Sultanpur. The operative 
portion of the judgment isin these terms :— 

“In view of the above findings, the 
plaintiffs are entitled to pre-emption on 
payment of Rs. 18,000 plus Rs. 130 paid 
by the defendants, The resultis,that I 

decree the plaiutitfs'" suit for pre-emption 
.on payment of Rs. 18,130 to the defend- 
ants within three months." - 

The judgment was dated.4th April 
1922. No payment was made as directed 
by the Court; but on 7th July 1922 the 
plaintiffs filed an appealeto this Court 
objecting to the amount which they were 
directed to pay. by the First Court. Their 
plea in the First Court was, that the 
amount of sale consideration entered in 
the sale-deed was fictitious, and that the 
real sale price was less than Rs. 18,000, 
The plaintiffs’ appeal is No. 39 of 1922. 
The defendants appealed subsequently 
(Appeal No. 47 of 1922) contesting the 
plaintiffs’ right to pre-empt. To-day, when 


the appeals came up for hearing, the learned . 


Counsel for the defendants raised a pre- 
liminary objection, that the plaintiffs had 
no right to appeal on 7th July 1922. His 
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Laws Act when the Court finds for the 
plaintiff, that he has a right, of pre-emp- ` 
tion, the decree has to specify a day. on 
or before which the purchase-money of 
-the amount to be paid to the purchaser 
shall be paid. Section r5, then goes on 
to indicate, that if such purchase-money 
or amount is not paid into Court before 
it rises on that day, the decree shall become 
void, and the plaintiff shall, so far as re- 
lates to such sale, lose the right of pre- 
emption over the property to which the 
decree relates. Even if the lower Court 
had power to extend the time for pay- 
ment under section 148 of the Code of .Civil 
Procedure, the plaintiffs’ right to pre- 
empt would not be saved, because, accord- 
ing tothe provisions of section 15, it was 
lost on the 5th of July 1922. The learned 
Counsel for the plaintiffs argued that the 
“Court ” in section 14 meant either the 
Court of trial or the Appellate Court and 
the “ purchage-money " the amount which 
was finally settled "either by the First 
Court or the Appellate Court. ‘This argu- 
ment is no answer to the loss of the right 
of pre-emption by the plaintiffs-under the 
final clause of section 15. We are’ of 
opinion that, when the plaintiffs presented 
their appeal they had no right to pre- 
empt the property in suit, and so no appeal 
lay at the time from the decree of the 
lower Court. Theplaintiffs' learned Counsel , 
referred to a case of this Court: Bholav. 
Sheo Darshan’ Singh (1), where in a 
revision application, the learned Judicial 
Commissioner of this Court gave it as his 
opinion, that an appeallay from a decree 
of the Trial Court that the suit shall stand 
dismissed on non-payment of the purchase- 
money. A similar opinion was held in 
Bharath Singh v. Dharam Singh "aj. With. 
all respect, we may point out that the alter- 
native form of the decree is imported from 
Q. XX, r. 14 (1i) (b. Under the Oudh 


Laws Act, sections 14 and x5, the Civil. . 


argument was, that as the plaintiffs failed Court has no authority to. pass any. such 
to deposit in Court or to pay to the. defend- decteein thealternative. The decree under 
ants ihe amount of sale’ consideration section r4 becomes void and the plain- 
fixed by the First Court on or beforethe4th tiff loses hls right of pre-emption under 
of July 1922 they lost their right of pre- the provisions of section x5.' When there 
emption. pet deus BI ae x x NOE a 

| We think that this argument must 


| 1) 2 Ind. Cas. 109} r O Li Jerg -c- 
prevail. Under séction.14 of the Oudh fp zt 


2) “21 Ind. Cas; 1934 17O Ci rH ec 


- 


decree, sti 


04 = 


has no existicg right of pre-emption, it 
is clear to us that he cannot appeal. 

‘In our opinion, the appeal was incom- 
petent and must fail; We, therefore, dis- 
miss it with costs 

6, H. & N. H. Appeal dismissed. 
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ALDAHABAD HIGH COURT. 
Civil, REVISION NO. 45 OF 1923. 
April 25, 1923. 
Presen?:—Mr. Justice Piggott. 
-GIRDHARI LAL—APPLICANT 
UVEPSHS ` 

Firm ACHAL SINGH-A AKHAT SINGH 
—OPPOSITE PARTY. 
Small Cause Courts Act (IX of 
1887), s. 17, proviso, eeo of—Suti dismissed for 
default—-Order setting aside dismissal, nature of. 

"The words "or in pursuance of the judgment.” 
in the proviso to section 17 of the Provincial 
Small Cause Courts Act must be read distributive- 
ty and applied to the wotds “for a review of 
judgment" which precede, 

Section r7 does not apply to an order setting 
aside tke dismissal for detanltof a suit by a Small 
Cause Court Judge. The order dismissing the 


Provincial 


- "suit for default is not a decree within the meaning 


of section 2 (2) of the Civil: Procedure Code, nor is 
the application for an order to set the dismissal 
aside an application for an order to set aside a 
: less is it an application for review 
of judgment. d 
` Civil revision from an order of the 
Judge, Small Cause Court, Agra, .dated 
the 20th of January 1923. 
Mr, 8. N. Mukerji; for the Applicant. 
. Mr. N. P. Asthana, ior - the Opposite 
Party. : 4 i TON 
- JODGMENT.--A suit in the Court 
of Small Causes at Agra was dismissed 


. -for default of appearance by the plaint- 


if, Along with the order of dismissal 
‘was an order that the plaintiff should 
pay the defendant's -costs, amounting. 
fo ‘Rs, 18-8-o.. Wüthin limitation - the 
plaintiff applied wider. O, IX, r. 9, of 
the Code of Civil Preceduse for an order 
to set the dismissal. aside. He satisfied 


"e 


the Judge .of the. Smalt’ .Cdtise -Court 
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is.no decree in existence and the plaintiff ; 


: within the discretion of the Court, 


* 
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that there was sufficient cause for his 
non-appearance; and obtained an order 
setting aside the dismissal. It does 
not appear that this order was coupled 
with any direction that the plaintiff 
Should first pay the costs which had 
been awarded against him, though such 
n order would undoubtedly have been 
The 
result has been that the defendant has 


.come to this Court in revision, contend- 


ing that the order setting aside the 
dismissal was without jurisdiction, be- 
cause the plaintiff has not first deposited 
the aforesaid sum of Rs. 18-8-n or given 
security in respect of the same. This 
contention is suffiiently answered by 
the wording of the proviso to section 17 
of the Provincial Small Cause Courts 
Act, IX of 1887. The-crder dismissing 
_the suit for default was not a decree, 
vide section 2, clause (2) of the Code 
of Civil Proceaure, nor was the appli a> 
tion ior an order to set the dismissal 
aside an applicetion for an order to set 
asile a decree, vide ©. IX, r. 9, of the 
Code of Civil Procedure ; still less yas: 
it an application for review of judg- 
ment, The proviso in question, therefore, 
does not apply to this case. "Ihe words 
"or in pursuance of the judgment” 
in the said proviso must be read distri- 
butively and appiied to the words, ''for 
a review of judgment" which precede. 
I am informed that this view has been 
taken by the Calcutta High Court in 
an urnreported case. The point seems 
to me sufficiently clear on the wording 
of the Statute Law. Idismiss this applica- 
tion with costs, 


: . Applteation dismissed, 
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RANGOON HISH COURT. 
, CRIMINAL REVISION PETITION ‘No, 718-B 
OF 1922. _ 
: January r6, 1923. 
Present :—Mr. Justice May -Oung.' 
U THUDAMAWARA AND ANOTHER 
—PETITIONERS : o 
UEF SIS . 


EMPEROR—RESPONDENT. . 
Criminal . Procedure Code {Act V of 1898), $ 
144, proceeding under— Record, contents of —Pena 


Code. (Act XL V of 1860), s. 173— Refusal io 


receive summons— Offence. 

In taking action under section r44, Criminal 
Procédure Code, the record of the Magistrate should 
show in clear and unmistakeable terms the au- 
ba under which he professes to act." [p. 65, 
col, 2. 

A refusal to receive a summons is not an offence 
under section 173 of the Penal Code, What seems 
to be required under the section is some act of 
opposition offered to the officer serving the 
process. [p. 66, cols.1 & 2.] 

Queen v. Punamalai Nadan, 5 M. 199; 1 Weir 
80; 6 Ind. Jur. 410; 2 Ind. Dec. (N. $.) 139, 
Zapantis . v. Emperor, 57 Ind. Cas. 928; .3 
U. “B. Ri. (1920) 202; 21 Cr. Le J. -688, followed.' 


Criminal,revision . being review cf the - 


| Order of the First Additional Magistrate, 
Meulmeingyun, in Criminal Regular 
No. 394 ot 1922, dated 2nd December 1922. 
Mr. E.W. Lambert, for the Petitioners. 
Tne Assistant Government Advocate, for 
the Crown. 


J UDGMENT. —In Criminal J Miscellanéous 
No. 31 of 1922, ‘the Township Magistrate of 
Moulmeingyun in the Myaungmya District 


issued orders under section 144, sub-section, 


(i), of the Criminal Procedure Code, direct- 
ing the two petitioners to abstain from 
delivering political speeches within his 
Township. A Police Officer, was sent. to 
serve these orders, but they were returned 
with the report that the petitioners refused 
to accept service ' and to sign the orders, 
Thereupon the Township Magistrate 'filed- 
a complaint in the Court -of the First Ad- , 
ditional Magistrate, Moulmeingyun, charg- 
ing the petitiorers -under section 173 of. 
the Indian Penal Code. ~ 

In explaining the particulars- 
offence, the. Magistrate : said. 
petitioners. had “refused ‘the ` service -of 
the orders, on them "and had ‘stated 
that :they . would:, neither receive "nor 
Sign .the ` 7 duplicate . orders, . oe 
that . they’ “were - orders from’ CONS,- 


s ] D a 


of “the 


t 
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^ petent Magistrate; and that they. thereby 
intentionally prevented the service of the 
said orders: "Evidence was.then recorded 


- and, in the result, the petitioners were con- 


victed and sentenced each to suffer one 
.month's simple imprisonment. "The 
petitioners then applied to the District 
Magistrate of  Myaungmya, praying 
for revision of the convictions and sen- 
tences, but were unsuccessful. ‘The learned 


District Magistrate held that the petitioners 


:did, in fact; intentionally refuse the service ^ 
on themselves of the TownshipMagistrate's 
‘orders under.section 144 of the Criminal 
Procedure Code and that, therefore, they 
rendered themselves liable to the punish- 
‘ment awarded under section 173 of the 
Indian Penal Code. He did not go on 
to consider whether the refusal to accept 
Service amounted toa prevention of sef- 
vice as required by. the section. ` 

The petitioners have now ‘applied to this 
Court for revision on two main grounds, 
VIZi— 

(i) that the Township’ Magistrate was 
not specially empowered to issue £n order 
under section 144, Criminal Procedure 
Code, and that, therefore, under. clause (2) 
of section 530, Criminai Procedure KOG 
‘his proceedings are void; and 

(it) that. no offence under section 173, 
Indian Penal Code, was committed, 

As.to the first point, the Township Ma- 
gistrate- in .cross-examination stated that 
he had been empowered to act under sec- 
tion, 144, Crminal Procedure Code, by the 
"Deputy Comm ssioner of Pyapon District. 
It does not appear {rom the record that ike 
Local Government -or the District Magis- 
trate of Myaungmya Distict had, con- 
ferred: this power in the Township Magis- 
trate, but the Trial Court Bas fond, as a 
"matter of fact, that the Township Magis- 
trate was legally competent, and I do not 
consider it necessery .to deal iuriker 
"with this point except to observe that it 
is desirable in these cases, that the record 
should-show, in cle&r and unmistakeable 
terms, the authority under which a Magis- 
trate, taking. action under section 144, 
‘Criminel Procedure Code, professcs to. 
as segards the — f point, the Jearnea 
Assistant Government Advocate agrees. 
that the convictions cannot: ‘stand. Sec- 
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tion 144, Criminal ‘Procedure Code, requires 
that ‘the’serviceisto be eftected ia manner 
ptovided: by section 134. Section 134, 
"Criminal Procedure “Code, lays it down 
that “the ofder shall, if practicable, be serv- 
ed in- manner: provided for service of a 
summons," aad that “if such order cannot 
be so served, it shall be notified by proclama- 
tidn, published i in such manner as the Local 
"Government may by rule direct, and a copy 
. thereof shell be struck up at such place 
ot places as may be fittest for conveying 
the information to the person against whom 
the order is made." -Section 60, Criminal 


Procedure Code, provides that the summons ` 


Shall, if precticable; be’ served : personally 
on the person summoned, by delivering 


or tendering’ to Rim one’ of the duplicates ^ | 


ot the summons, and that every person 
‘ou whom’ a'summonus'is so served shall, 
if so required by the serving officer, sign 
à receipt therefor om the back of the other 
dtiplicate. Section’ yr provides that, if 
service in the manner mentioned cannot, 
“by the exercise of due diligence , be effected, 
the” Serving. officer shall affix one -of the 
da as. of the summons to some cons- 
pict otis " part’ of ‘the house or homestead 
“th which the’ person summoned ordinarily 
resides ; and’ thereupon: the summons shall 
be- deemed. fo haye'been duly served. 

In the ease of Queen v. Punamalai Nadan 
a) “it “was ‘held that a‘refusal to receive a 
Summons is not an offeüce under section 

: 1973 of the Indian Penal Code, and that the 
words’ '' any manner prevents the service" 
cánnot ‘apply when the’ suminons is teh- 
deted and refused, asitis'good service. 

This case "has "been "followed ‘in several 
Indian cases, dudit has also been held that 
a refüisal ‘to’ acknowledge ^ service is also 
a offence’ under the'section. 

Zapantts sed "Emperor (2), my 
brother Pratt," judicial Commis- 
sioner, ‘Upper Burm. held that, since-ser-, 
vice can be effected by "tender, tinder both 
tlie Civil ánd Criminal Codes -of Prg- 
aédure, a refusal to` accept . a summons, 
when tendeted’ ‘does ‘not amount to-in- 
tentionelly preventing sérvice of summons. 


^e 


(i) 5M. 1997 1 Weit 8o; o Tia; Jut. 410; 2 Ind. 
Dees’ (N. $) 1397-5 

-(2) 57 Ind. Cas. 8 3. v. PA R- (1920) "dog; 
2r Cr. L. f. 688. 
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The Madras case quoted above was cited ' 
with appreval. 

Considering that the tender itself amounts 
to service, the refusal to accept the 
tender cannot be ‘said to bea preven- 
tion of service. What seems to be required 
under section 173, Indian Penal Code, is 
Some act of opposition offered to the officer 
serving the process. 

The convictions and sentences are ac- 
cordingly set aside; the petitioners are 
acquitted, ond their bail. borids will be 
cancelled. 
| Conviction 6 sentences Set aside, . 


-WG A. 


NAGPUR JUDICIAL COMMISSIONER'S 


COURT. 
CRIMINAL REVISION PETITION No. 85-B 
UF 1923. e 
May 7, 1023. 


Present-—Mr. Kotwal, A. J-C.: 
BABA—-AccUSED—APPLICANT 
UvEVSUS 
EMPEROR—OppositE PARIS 

Criminal Procedure Code {Act of 1898), 
SS. 349, 562— Renul Code (Act X M V of 1860), 
S.53—S. 349, construction of—Order under section 
562, whether funishment—C. P. Criminal ' Cir- 
culay No. 1-28 fara, 6,' meaning of—Second 

Class Magistrate, whether competent to try ado- 
lescent accused. 

It is ageneral rule of criminal jurisprudence 
that only an authority who has heard the evidence 
is competent to decide whether the accused is 
innocent or gnilty, and any exception to , this 
tule must be strictly construed. fp. 67, cols. 1 &2.] 

Emperor v., Ram Prasad, 36 Ind. Cas. 867; 
12 N. L, R. 146; 18 Cr. L. de 35, followed. i 

Sectin 349 of the Criminal Procedure Code creates 
one of such exceptions. (p. 67, col. 2.) 

An orderunder section 562 of the Criminal 
Procedure Code directing release upon probation 
of good conduct cannot be saidto be a “punish- 
ment” in the sense in which that word is used in 
section: 349 of the Code, for it is not one of the 
various ' kinds of punishment described in Sec- 
tion 53 of the Penal Code. (p. 67,c01.2.] 

The Central Provinces Criminal Circular No, 
I-28 para. 6, lays down that adolescemts should be 
tried by a Magistrate not below the rank of a 
Sub-Divisional Magistrate ; it does not say that 

a Second Class Magistrate may try an adolescent 

+ 


+ 
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but must refer the case for: punishtiient to the 
Sub-Divisional. Magistrate under. section ,349- of 
the Crim ual Procedure Code. Such a reference 
1s.1nvalid. [p.68,col t.h .^» i$. op 
, lt 'a'case where adultsiand adolescents ate tried 
jointly, even ifthe case of the ;adolescent accused 
A -be validly referred under , séction..349 `of 
ihe . Criminal -Procedure Code, jit.. is, doubtful 
Whether the :case ;of-the adult accused egn;be só 
tefexred; there being uo:other reasori-- for; referring 
vite, case: of thea latter: except; jthat-::they ‘have 
x jointly tried with the':adolescehts: .[p: 68, 
ÉD OIlÉgoazig gia gunebpmo5snecoeoni 
-Criminal révision» against the: judgment 
of the Sessions ‘Judge, East! Berat, Amtraoti, 
Sated the rzth March 1923, “int. Cnininal 
Appeal No. 3r of 19233. .. 5: 1:5: ag 
Mr. R. Ri Ja ywant;- for, the: Applicant: 
Mr. G. P. Dick, for the Crown, 50, 7 


E 
E 


wh ORDER.—The “Second Class; Magis! ate, 
Pugad, - tried eight: accused jointly: for 
troting 'and- hurt: ‘He found that. the 
accused were guilty.of the offences ‘but in: 
stead’ of passing sentences’ himselt sent 
the case . to the Sub-Divisional Magistrate 
for the: reasons appearing in thé following 
passage. copied from .his judgment :— 

,, 9 In these accused, the accused Ganpati is 
2 »veatsold and Sambhd r7 years.of.age.. Both 
being juvenile offenders I am not compe- 
tent to pass sentence, on them under Criminal 
Circular, No. 1-28 paragraph 6. ,. 1, therefore, 
submit the, proceedings. to the Sub-Divi- 
Sional Magistrate, Pusad, for favour .of 
adequate punishment, under section. 349, 
Criminal Procedure Code .".. ^ — ^ .. 


-The Sub-Divisional Magistrate after heating 
arguments, but, without taking any evidence, 
Wrote a judgment convicting all the accused 
including the two’. adolescents pa whom he 
only inflicted fines. <. ysis yan 
At. thé commencement of -his -judgment 
the Sub-Divisional, Magistrate, writes that 
the case was.referted.to him by, the. Second 
Class Magistrate. ds two.of-the accused were 
Adolescents, and in the Magistrate’s opinion 
fhey,.deserved . punishments. different in 
Kind froni.what jhe, could inflict, . ‘This is 
Jiot..a proper interpretation,.of what. the 
econd. Class. Magistrate has. ritten, -s 


__AS stated in Emperor v. Ram Prasad (Y) 
itis a. general rule that’ only: an’ authority 
who has ‘héard -the’ evidence is conipeténf, 
-to` decide whether the accused is innocent 
mb xc QUEUE MEC IU Da E RR n 
5, (9.36. Ind, Cas 867.12 NL, R 440 p38 Cr. 


r 


L Je 38. 


| INDIAN: CASES, 


67 


T : x - 3 E * 
^ da. 1 


or'gtilty;: Any exception to this rule; must 
be: -strictifs.: cbustried.:; Section -349, Cri- 
minal ‘Procedure Code, creates one of such 
exceptions.. That. section provides,—- 7 
“Whenever a Magistrate ofithe Second or 
Third:Class,; having,jtrisdiction, is of opinion; 
atter ‘hearing "the evidence: for. the: prose- - 
cution and: the acetsed, that the: acaqused. is 
guilty, and that heoughtto receive a punish- 
menti differentin kind from; or: more: severe 
than that which such Magistrate is. em- 
powered toinflict, or that he ought to.be re- 
quired ‘to execute.a bond under ‘section , 106, 
he may record the opinion and-submit his 
proceedings. and. forward .the‘ accused to 
the District Magistrate or Sub-Divisional 
Magistrate to whom he:is subordinate. 
^: «She Magistrafe.to whom: the’proceedings 
are submitted may, if hethinks fit, examine 
the -parties. and re-call and examine. any 
"witness who has, already "given evidence 
in tlie case; and. may call for and take any 
further evidence, ‘and shall.pass.such yudg- 
ment, sentence or order in. the case as.he 
thinks fit, -and as is according to.law.)’.- 
Now, this is not a: case where the. Second 
Class Magistrate: could not:have inflicted a 
sufficiently'severe punishment on ..the..ado- 
lescerit aceused/nor does the Magistrate. prè- 
fess to-refer fhe case on that ground.: Again, 
it is'ndt a case where the Magistrate consid- 
ered that punishment different in kind from 
what: he was compétent.to inflict . was. nè- 
cessany The-learned Standing Counsel states 
that’ the “Second. Class Magistrate probably 
‘desired “the ‘case to be dealt: with under 
sectidn ‘562; Criminal. Procedüre: Code,'ànd; 
‘thereforé, ‘he contends, the Magistrate may 
be said to have been of the opinion that 
the adolescent.» accused should: receive: a 
punishment different in kind from’ what 
he was empowered--to inflict. In my 
opinion an order under section 562 directing 
release upon probation of good conduct 
cannot be said to be a punishment. It is 
ot one of the various;kinds of. punishments 
described im section 53. of the: Indian Bengl 
Code. Under section 562 the sentence of 
punishment.is : postponed: and something 
which is not.'a punishment is, substituted 
therefor: In any ‘case, the:Mapistrate was 
not referring the case.on.that ground. His 
sole reason: was that: he: was, not competent 
to pass any sentence. at all on the adolescent 
dccused: under the :Judicial:.Commissioner’s 






stood the -Circtilar. 


- 


r 
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Circular; He has, however, misunder- 
The Circular’ states 
that - adolescents should be tried by a 
Magistrate “mot below the rank of a Sub- 


Divisional’ ‘Magistrate.’ It does not say 


that a Second Class Magistrate may try 
an adolescent but mustiefer the case for 
punishment to the Sub-Divisional Magis- 
trate.: °°. 2 Í 

-There ‘being: no "case for reference under 


| Section 349 the reference was contrary to law 


and as it ‘resulted in the accused beirg 
sentenced by a Magistrate who had not 
heard the.evidence at all, it must be deemed 
to have-prejudiced the accused and resulted 
in a failure of justice. : 

Jt is, moreover, doubtful whether in 
‘a case where adults and adolescents are 


, tried -jorntly even. if the case of the 


‘adolescents 'could have been validly 


' yeferred under'"séction 349, that of the 


‘adult accused ‘jointly. tried with them 
‘could also have been so referred, 
there being no other reason for referring 
the case'of the latter except that they have 


been -jointly tried with adolescents. - 
< The:conviction and sentence by the Sub- 


Divisional Magistrate ‘areset aside. The 


Second Class. Magistrate was not legally 


incompetent.to try the case but as reqtited 


by the Circular the case ought to have been 
| tcied “by’a "Magistrate not below the rank 


of a Sub-Divisional Magistrate, I direct 
& trial-de soto by a-Magistrate competent 


. under that: Circular. This order governs 


also Criminal Revision Applications Nos. 
88-B to 91-B of 1923. -The bail bonds of 
such of the applicants as.are on bail will be 
cancelled. ~- - . 

" Z.K. Conviction & sentence set aside, 


-. ‘RANGOON HIGH CCURT. R 
CRIMINAL REVISION.PETITION NO. 1016 OF 
pom ae 7^. 71922. : 

February. ‘9, 1923. 
 Present:— Mi.-Justice Pratt. . 
. o5 ‘NGA PO TIN—Psz1rIiIONER 
' . VefStS 
NGA PO SAUNG-AND ANOTHER— 
| t's ^. RESPONDENTS. 


Ne Criminal Proiédure Code (Act V af 1898), ss. 
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145, 439-~Proceedings ` under s. 145— Preliminary 
finding, necessity of— Finding as lo possesston — 
Order without jurisdiction-— Revision. 
. In the absence of a preliminary finding as to 
the existence of a dispute concerning land bkely 
to cause a breach of the peace, a Magisirate is 
not justified in taking any action under section 
145 of the Criminal Procedure ‘Code. [p. 68, col. 2.] 
In a proceeding under section 145, Criminal 
Procedure Code, the scope of a Magistrate’s in- 
quiry is limited to a finding as to: possession, and 
on that finding the only order which he.legally can 
pass is one declaring which of the disputing parties 
is entitled to possession - and  forbicding all dis- 
turbances of his possession until evicted in doe 
course of law. A finding with respect to the 
metits ‘of the claims of "the respective parties 
to a night of possession of the subject of dispcte 
is.a finding wholly without jurisdiction. [p. 96, 


col, 1. 

Although the High Court has no revisional juris- 
diction with respect to proceedings under section 
145, it will nevertheless iriterieie with an order 
which is without jurisdiction. [p. 69, col 1.) 

Criminal revision against the order of 
the Sub.Divisional Magistrate, Thazi, in 
Criminal Miscellaneous No. 95 of 1922. 

Mr, Ganguli, for the Petitioner. 

Mr. Chatterjee, for the Respondents. 


JUDGMENT.—This is an application for 
revision of an order purpurtin2 to,he passed 
under'section 145, Criminal Procedure Cede, 
directing the applicant, ‘Maung Po Tin, 


to evacuate certain laud and to refrain from 


interfering’ with the working ‘of the land 
by Maung Tha Shun, Maung Po Saung 
or their tenants. =- `, 
Applicant, Po Tin, himself asked for an 
order against the present respondents 
and the Magistrate proceeded to deal 
with his application with: complete dis- 
regard of the express provisions ‘of ‘the 
Criminal Procedure Code. 
He failed to record a preliminary finding 
that ‘he'was satisfied that a dispute likely 
‘to cause a breach of the peace existed and 


- 


without this he was not justified in taking 
“any action under section 145. 


' “He then issued notice -to respondents 
to put'in statements of their rights to the 
land instead of to the parties to put in 
statements of their respective claims, as 
respects the fact of actual possession of ‘the 
land in dispute. 

He, then, in the course of the enquiry, 
went at considerable length into the question 
of the title of tbe parties -althorgh sub- 
section (4) expressly lays down that it is 
the duty of the Magistrate to decide whether 
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any: and which ofthe. parties . was, at: the 


date ot his. preliminary order, in possession 
of the subject in dispute without reference 
to the merits of: the claims. of any of the par- 
ties to a right to. possess the subject of dispute. 
Oa the facts, the- Magistrate found that 
Maung Po Tin was in possession and. did 
not find, that- he had forcibly. or wrong- 
fully dispossessed, the respondents within 
two months.of date, of the. order. : 


If he proposed to pass any. order under- 


section 145 therefore, the only. order the 
Magistrate could legally pass on his findings 
as, to possession, was one declaring Maung 5 
Po. Tin to be entitled to possession and 
forbidding ali disturbances of his posses- 
sion until evicted.in duec.urseoflaw. The 
Magistrate, however, proceeded . to lay 
down the proposition that it is presumed 
that possession means rightful possession, 
and under cover of this wholly unwarranted 
presumption which is entirely. opposed . to 
the spirit of the section, held that, because 
Maung Tin, who mortgage? the land. to 
Maung. Po Tin, had already signed on agree- 


ment ‘consenting to. the. distribution of. 


tie estate of which. the land forms. part, 
the land mnst be held to have been in pos- 
Session of Maung Tha Shun. . 

This finding was wholly withont. juris- 
diction, and: deliberately. went behind. the 
actual fact of. possession. to which the in- 
quiry is strictly limited by law. It was an 
adjudication on the merits” in. contradic- 
tion to the actual facts as to possession: 
and was opposed not merely to the express 
provisions of section 145 but to an array of 
case-law on what constitutes posseenon 
under. the section. 

Althougb the High Court has no revision: 
al jurisdiction with: respect- to proceedings 
under section 145 ;there is. ample authority 
for interference, when, às in the present 
instance, the order, although purporting 
to. be under section 145, is in susbstance 


der the section; or, in other 
met justifiable a AT the tnree assessors in the lower Court 


words, is. without jurisdiction. E 

Tn, the proceedings. now in question there 
has, been a distinct abuse of. the jurisdiction 
of the. Court. 

. I set, aside the, Magistrate’s S order, . 

W. C, A. Order. set aside. 
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‘Crit ar. n NO. 127.0F 1923. 
. May 29, 1623. 
_ Present:— Mr. Dalal, 1? C. 
. BHAGWATT PRASAD—APPELLANT. 
YENS US, 


EMPEROR—RRSPONDENT;: 

Penal Code. {Act XLV of 1860), s. 84— Una 
soundness of mind-——Prior. and. subsequent cons. 
duct of accused. 

In order:to.bring a case within the purview 
of section 84 of the Penal Code, the accused must 
satisfy. the Court. that his unsoundness of mind 
is of such a nature and degree that by reason there- 
of he is incapable of knowing the nature of the 
act or. of knowing that he is doing what is either 
wrong or contrary to law. ,[p.71i. col. a. 

Muhammad. Husain v. Emperor, 8. Ind., Cas. 


. 641,15 O.C. 321; 14 Cr. L. J. 81, Emperor v. Harka; 


A. W.N, (1906) 193; 4 Cr. L. J: 
and distinguished. 

In-a case where an accused sets up the, lea of 
insanity, the, Court can, judge ‘only by i erence, 
to be derived from the prior and subsequent cor-- 
duct-of the prisoner as to the state of- his mind 
at the time of.the commission .of. the. - offence. 
[p. 71, col. 2.] 


88, referred - to 


Appeal. against an order of the. Sessions 
Judge, Lucknow, datei the tathfioth 
February 1923. 

Messrs. Néamat Ullah, Hakim, Uadin, 
Nazir Uddin, ard Rabi Shankar, for the, 
Appellant. 

The Goveinment Pleader, for the Crown. 


. JUDGMENT. —Bhegwati Pra Er . about, 
d years of a age, was convicted by. the: 
learned: Sessions Judge of Lucknow of 
two offences under sec tion 372, Indian Penal 
Code,-of causing the deaths ot two old women 


Musammat ` Kallo, a Kauarin, atiu Mu- 
sammai Rani, a Brahman. The murders 
were committed on` roth February 


1922, and the order of the lerrn.d Sessions. 
Judge was passed on 17th February 1923. 
In appeal it is admitted thet the. two múr- 
ders were committed by Bhagwati Prasad. 


were of the same opinion. The fining, 
therefore, of the lower Court is upheld that. 
Bhagwati. Prasad committed^ the acts, al- 
leged by the. prosecution. ' 

The question of difücu'ty is whether. by 
reason of unsoundness,of mind, he was, in- . 
capable. of knowing the nature of the act 
alleged as ana. the murder, og that 
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his act was wrong or contrary to law. The 
circimistances "m which “the two women 
were murdered are riot in doubt and can 
easily be told. . At about 8-30 P.N. on’ the 
night of the roth February 1922 cries were 
heard coming from the direction ,of the 
accuséd's portion’ of-a-hoüse in which he 
lived separately from his two brothers, 
Babu Sheo: Prasad and: Babu Ajudhia Pra- 
sad?--These two brothers on hearing’ the 
' cries went oüt'and saw the prisoner beat- 

ing the woman Musammat Rani- witb.: a 
piece: of wood. The: woman was hit om 
“the héad and:so badly injured et the time 
. that with difficulty she crawled to Sheo 
Prasad’s quarters, . Sheo Prasad went to 
the Police outpost and a Head Constable 
arrived at the house with two constables. 
The prisonsr madeno attempt to run away 
or conceal himself. When. the Police ar- 
tived- they, "with. others, went inside-the. 
prisoner" '$room and made a discovery, which 
was to find the dead body of another wom en. 
Musammat Kallo lying. on à bed inside ‘the: 


-prisoner’s room. There wete injuries: ‘on: 


the head of this woman and a considerable 
amount’ of blood” had dropped froin ' the 
bed and collected in a pool near it. “Mu. 
sammgt Rani died, from the effects? of hér- 
iij, uries òn the “rath .QU Fébruary- ‘The. 
post ‘mortem examination of ‘the ‘two; 


women disclosed several contused wounds 


about the ‘head. On the body ‘of Mu- 
sammat Kallo there were seven contused 
wounds, five: of then found ‘about the leit 
ear. The medical opinion was that death 
was'due to the fracture of the skull bones. 

and that the wounds were probably caused; 
by .a* blunt: "weapon. Musammat Rani also 
showed symptoms of. death from, the frac: 
tūre” of. the skull. ' 

The appellant so far has said very little 
about the crimes, Itis in evidente that when 
the Police arrived and the Havildar’ ^ in: 
the présence of ‘the "prisoner ‘called out 
*- Who- committed this act?” 
stable: replied pointing. 
his is-the man” and the Havildar. said 
';-arrest him he has. shed blood " the prisoner 
üftered the words “: Arrest'me, T have shed 
blood.” The inquiry, prior to commitment 
started almost. immediately; and“ ón'22nd 
of Febrüàry 1922, the Committing Magis- 
trate: “was, whable^tó obtain ‘any. résponse 
fron the prisoner’ ‘to. “questions: put to -Him: 


the ‘cons.’ 
to the prisonet’ 


" ef 1923 


ee. : » 


When: the piae “wasi C "E on his trial 
in April.1922 in the Court of Session’ it-was 
found’ that, by reason of: unsoundness: of 
mirid, he. was -incapable ` of. itéking* “His 
defence. 4 During. that. inquiry Colonel € je 
merits, who had the prisoner under ‘obser: 
vation ‘from the «8th March: 1922 ‘to the 
I8th of ‘April! 1922, iwas ' examined ' as à 
witness, The prisoner was’ not  placéd 
under medical observation ‘prior : to ‘the 
Sth:;of March 1922. The Medical: Officer 
was satisfied from his obser vation- that thé 
prisoner’ was insane’ and. was’: not simulat- 
ing signs. ‘of sanity. ‘He took: no: ‘interest 


ton 


-in‘the:observation kept oh Him, and was 


indifferent: tó'what: went roind. Hewes 
morose and: had fixed delüsiovs. ‘He: comi- 
plained of the visit, of:a: black man. every 
hight at 1 A.M. ‘who stayed: ‘with kim 
for -an hour or * two;seizeq and! beat 
him. . During this.” observation 5 ‘the 
prisoner. was not able. to distinguish right 
from -wrong ‘and. was not. ‘Tespotisihle’ for 
his actions; "This was the view of tke: ‘Médi- 
eal. Officer -and ‘the prisoner‘ was ‘kept in 
a Lunatic Asylum. until the -beginr ing of 
this year: "In ‘February’ he was cón&idefed 
eapable :.0f ‘making ‘His’ defence,” ‘and. -sé 
was put on histrial.~ Allithe three assessore 
were ‘of opinion that by ‘reason’. of: sinsonnd- 
ness .of:mind-the.-prisoner :did: not’ krow 
the nature-ót/his act; or.thathe. was dóing 
wrong. when he ` «commnitted': ithe murder, 
As already stated; the ledrtied Sessions Judge 
disagreed: What the: feared: -Judge “has 
said = in- “his "interesting judgement” cis 
that- the: prisoher,.. by .reason‘of:' unsound- 
ness: -of ‘mind. ond: delusions, ‘beli¢ved. ir 
power to be obtained through humén‘sdcri- 
fice; and that he killed the‘two womer teder 
the effect: of this’ delusion. : ‘The Yearheé 
Judge was of- opinion: that the ‘prisoiér 
Should : be: dealt with ‘as’ if-the facts: with 
respect to whiclr the delusion” existed. -wera 
real. :-Even‘if the facts- were. teal,’ Human 
sacrifice would not be justified, -so the 4 ap- 
pellant must have known that he-was ‘doing 
wiong when: lie - committed - the murders. 

‘This theory as to. the -appellant's- belief 
in the power to be gained by hümar sacri- 
fice is-based on the conténts.-'0f two vet- 
nacular bo&ks’ "Kali-ka-buran. tnd ^ Indar- 
jal. The learned Government Pleader, who 
has taken considerable pains over this 
matter, has been ünable to find the boox 
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» Kali-k1-puran. Two chapters of that book 
“are on the file; The book Indarjal is pro- 
duced in ‘this Court. Iti is, however, ad- 
“hitted that neither book was found in the 
possession of tbe prisoner, and both were 
put in-by the investigating offiver to sup- - 
port the possibility of the prisoner havibg 
such delusion. , There is no ‘evidence’ of 
any kind which would entitle this Court - 
Sto draw the inference that the prisoner : 
chad ever read either book. Indarjalcon- 
tains references to owls and to certain : 
.charms obtained from the feathers of that 
„bird; The-prisoner kept owls and decked : 
„himself with the feathers of the bird: This 
. connection, however, is not sufficient to 
'establish the prisoner ’s belief in human 
Sacrifice and that he killed the two women 
‘as: Such sacrifice. . 
. There can be no doubt that the prisoner 's 
und. had been-unhinged and that he had 
shown signs of insanity since May or Jupe 
I921. His behaviour was generally peculiar. 
-He wore a garland of animal “bones and 
"ied: amulets of red cloth round his arms. 
"There is evidence that he had delusion of 
sch an amulet placed i in his mouth render- 
ing. him invisible. Another delusion of his 
was that a black man and others followed 
| him with, guns with the intention of shoot- 
ing him., Two or three hours prior to the 


murder he had complained to both his bro-. . 


a her that the black man was after him 
sto shoot him, -Ten days prior to the mur- 
.der , he had h t the witness Sheo Darsh«n 
from behind with a stick. The learned 
Sessions Judge appears to accept this irci- 
‘deat as evidence of the appellant's desire 
.for.human sacrifice, but the inference ap- 
pears to me to be far fetched. Obviously, 
. the. prisoner was so deranged in his mind 
for months prior to the occurrence that it 
. would not besaid with certainty what parti- 
„cular delusion impelled him: to commit a 
certain act. The present case, in my opin-* 
ion, stands by itself because we have. no 
indication from the pr soner's future acts 
as to the state of his m nd at the time: of 
the comm ssion of the offence, In the case 
i quoted by the learned Judge of Muhammad 
Husain v. Emperor (i) and in Emperorv. 
*, : . g 


e 18 Ind, ae 9435 r5- bs C, 32th 14 Cr. le 
RBS 
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COLIN. We vosque aps 
‘Harha. (2) the Court obtained considerable 
“help from the words and acts, of the: prisoner 
‘to draw_the conclusion that .the. prisoner 
ineach case. knew that the act. he was:coin- 
.mitting was wrorg in law, In the, Alleh- 
-abad case the Sadhu, who had killed.a child, 
admitted his knowledge. of. the. act being 
wrong and- expláined that. a Goddess had 
told him that if he killed . some one she Will 
;appeaf before him in person. In the. Oudh 
‘case the-prisoner went to the Police Sta- 
: tion and made a. specific report. as- to the 
“incidents which led to his committir g tke 
‘murder of his wife: The, majority of Judges 
‘correctly laid. down with refererce 10 the 
facts of that case that.the. burden lay: on 
the accused to satisfy. the Court that, his 
tinsoundness of mind was of sueh a nature 
and s rp byr reason thereof we was 


KA are MS og 


was either wrong or y .to iw. ? In 
the Oudh cases - and similar- cases. the .pti- 
sioners suffered from delusions ., and, from 
temporary fits of. insanity .. and. were ‘able 
actively to defend themselves when. tried. 
In the present case the prisoner has appeared 
to me to-have been always on the. brink 
of insanity and his participation: in the 
trial before the lower Court was exceedingly 
slight. He contented himself by a denial 
of the commission’ of the murders and had 
not the capacity to give any explanati on. 
The medical witness gave an. opinion which 
may be an explanation that theprisonerhzs 
‘possibly forgotten the incidents:of the roth 
of February 1922. In a case like the pre- 
sent, a Court can judge only by infererce 
to be derived: from prior and subsequent 
conduct of the prisoner as to the state . of 
his mind at the time of the commission 
of the offence. The'circumstances of the 
present case are such that the only possible 
inference, in my opinion, is that the appel- 
lant was incapable of knowing the nature 
. of theact or thatit was wrong.. .Qne woman 
«was an old servant. of the family and an- 
‘other a hàrinless deperident." There was"tio 
motive for ihe mutder.' The appellant 
made no attempt to disappear after the 
.murder, “or to offer any explanation in 
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 extenuation of his crime. His words after 


the murders“ Arrest me, I have shed bl oo" 
"were merely,a mechanical repitition of 
words spoken in his presence. He tock 
"no interest in the inquiry prior to committal 
and the very first time the Medical Officer 
saw him he was found. to be quite insane. 
For months’ prior to the occurtence he had 
shown symptoms of insanity, and it was 
after a stay of nearly a yearin the Lunatic 
Asylum that he was considered to be in & 
. fit state to undergo bis trial. The inference 
seems irresistible tó my mind that the 
appellant hás. been in a continuous state 
of insanity, and whatever act he did he 
did in an irresponsible way and did not 
know the nature thereof or that it was 
wrong if if happened to be a wrong act 
according to law. 
' I set aside the convictions under section 
302, Indian Pehal Code. I hold that the 
appellant did commit the acts which 
would have been murders except for his 
unsoundness of mind which brought Lis 
acts. under the provisions of section 84 
- of the Indian Penal Code’ I direct him 
to be kept in safe custody in the Lunatic 
Asylum at Bareilly. Until he is removed 
to the Lunatic Asylum he shall be kept in 
safe custody and under proper control in 
the prison where he may happen to beim- 
prisoned at present. ‘The learned Sessions 
Judge of Lucknow shall be requested to 
take proper action for the carrying out 
of this order and the submitting of infor- 
mation end of a bistory sheet to the Local 
Government. i 


GH’ Conviction set aside. 


' LOWER BURMA CHIEF COURT. | 
CRIMINAL REVvISION No. 355-B OF 10921, 
January 5, 1922. 

Present:-—Mr. Justice Pratt. 

Mrs. MAY BOUDVILLE— PETITIONER 

VERS US 
EMPEROR—OPpOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 202 
—Magistrate holding preliminary inquiry, whether 
@cbarved- from irying case, | ; 2 


x 


CASES. [1923 


The mere fact that a Magistrate holds a preli- 
minary' inquiry into the truth of a complaint, does 
_netincapacitate him frem trying the case. 

‘Queen-Empress v. Maganlal, Rat. Un. Cr. C. 
7530; Cr. Rg, No, 63 of 1890, followed, 

Criminal revision from a decree of the 
Sub-fudge, Tenasserim, deted the 6th 
August IO2I. 

Mr. Roberisen, tor the Petitioner. 

ORDER.— Applicant, May Boudville, was 
convicted of criminal breach of trust by tre 
First Additional Magistrate, Tavoy. On 
appeal the learned Sessions Judge consider- 
ed that the Magistrate ought not to have 
tried the case as he had already in a prelimi- 
nary inquiry come to the conclusion that 
there was sufficient evidence to justify < 
prosecution. ‘The Sessions Judge, tlerefore 
without going into the merits of the case. 
set aside the conviction and sentence, anc 
ordered a retrial. This order I am now 
asked to revise and dispose of the case on 
its merits. 

The trial before the Magistrate was per- 
iectly regular and the fact that he had helc 
a preliminary inqniry did not incapacitate 
him from trying the case. 

I! this view were to he adopted tier 
every Magistrate who held a preliminary 
inquiry into the truth of a complaint woulc 
be debarred from trying the case. 

There is no reason to corsider that tle 
Magistrate was prejudiced or that accused 
did not have a fair trial. 'The record o; 
tte Magistrate is as full as the law  re- 
quires it to be and the judgmentof the 
Sessions Court, in my opinion, discloses no 
valid reason for ordering a re-trial. 

There was ample evidence on the record 
to enable the Sessions Judge to decide tha 
appeal on its merits, and there is no reason 
to suppose fresh evidence would be forth- 
coming at a re-trial. 

It is quite simple to separate the irrele- 
vant and ` inadmissible evidence on the 


* record. 


I do not think, however, that this Court 
should pass orders on tre merits on revisior., 

Following the procedure adopted by tha 
Bombay High Court in Queen Empress v. 
Maganlal (1), I set aside the order of the 
Sessions Court on apreal and direct that 
the appeal bè re-heard on its merits hy the 
same Court. ` 
~ W. C. A. Order set aside, 

(i) Rat. Um Cr. C. 530; Cr, Rg. No, 63 of 189c, 

e 


' 'force, 
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| PATNA HIGH COURT. .. rM 
CRIMINAL REVISION NO: 328 OF 19023... 
Tune r9, 1923. "E eee 
Prescni:—Mx. Justice Macpherson. |. 
JASURAM MARWARI AND OTHERS— ' 
PETITI. NERS l e^ 
41 ..Uersus 


. EMPEROR —OPPOSITE PARTY: 
- Penal Code ( Act XL V of 1860), s..97— Private 
defence of property-——Possession, ye-taking of. 


ae 
7 


The fact that a person has title to a plot: of. 


land, does‘not give-him the' right to forcibly eject 
a. trespasser jn peaceful possession of the-same, 
. His remedy is to eject him. by civil process; 


The right of private defence of property does . 
not'cover a case of taking or re-taking possession ` 


by means of ctiminal force or show of crimina 


Criminal revision from an order .of the 


"Deputy Magistrate, Monghyr, dated the 


_ 31st January 1923. 


“Mr. G. C. Pal, for the Petitioners. ` 


i 


JUDGMENT.—This is an “application 


for revision of the conviction of the four. 


petitioners by the Deputy Magistrate of 
Monghyr, of an offence under section 143 
of the Indian Penal Code and the senter.ce 
of fine of Rs. 60 each, which conviction and 
sentence have been upheld on appeal by 
thé Sessions Judge of Monghyr: d 


The facts, alleged were”. that the 
complainant,.: Jawahir, “Halwai, took 
settlement from ‘the ‘landlord of : a 
piece of waste land in Jamalpur Bazaar 
in January 1922, obtained permission 
from the Municipality in May to erect a 
fuel gola upon it, and sold fvel'therefor se- 
veral months until the rrt October when 
a mob of some twenty persons including 


the petitioners came to the' plot and. 


cleared it of the fencing and, all” ifs 
contents.- The Trial Court found that 
the complainant was: in actual peaceful 
possession of the disputed land, and that 
although . the petitioners and others have 
right and titletothe same, they were. not 
in actual physical possession but, witbout. 
justification came to the land. ‘to: assert 
possession by force. In appeal the lesrned 


‘Sessions Judge found that there could be 
no doubt that the complainant actually 


“managed to obtain possession of the 
land” in dispute in.Januaty 1922 and was 
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E um l 
' in possession thereof on the date of 


occurrence, even if the petitioner, Jastrem, 
had title it was not clear that he hac <c- 
tually“ obtained possession, at any time 
of the small plot of party lend in dispute 


- and it was certainly the complainant who 


Was in possession at the date of occurrence. 
He found also that the occurrence tock 
place and the complaiuant's gola had Leen 
demolished as alleged, and that the four 
petitioners were members ot the unlawful 
assembly, the common object of which wes 
to take possession by criminal force or 
show thereof of the lard on which com- 
plainant had. his gola. 


Itis-contended that upon the:facts 
found the case does" not come within 
the definition of unlawful assembly iras- 
much as theland being. the property. of the 
petitioner, Jasurem, the complainant was 
a trespasser whom Jasuram was ert:tled 
to eject. from the lard. I am unable to 
accede to this contentton- In the first 
place, > it is not quite clear: on 
the findings. of the learned Sessions 
Judge that this small part of waste 
land was within the area purchased by 
Jasuram. But even ifit was, the findirg 
is that he certainly had not been in posses- 
sion for, many months while the com- 
plainant had been and had carried on 
his goía. on the land. Possibly Jasuram 
may havearight to eject complainant 
from the plot by civil process, But he 
is not within his rights when he takes a 
mob, of men and forcibly. clears the person 
im possession of the land in respect of 
which he has only title without poss- 
ession. The right of private. défence of 
property .does. not avail him, section 99 
ofthe Penal Code. expressly sets. out that 
thereis no right of private deferice in cases . 
in which thereistime to have recourse to 
theprotection of the public authorities 
whoirthisinstance were close by. That 


“right does not cover a case of taking or re- 
- taking possession by means’ of criminal 


force or. show of. criminal force as in the 
presentinstance. | 


"In my opinion thekéarned Sessions. Judge 


-was entitled upon, the record: -before him 


to cometo theconclusion of fact at. which 
the. has arrived, he has correctly 'applied 
E DE BET quu tL a p on. 
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the law to the facts and there is no reason 
‘to interfere with his decision. 

^. "Phe application is rejected. 

M. D.J. &N. H. Application rejected. 


* 


RANGOON HIGH COURT. 
CRIMINAL, REVISION PETITION No. 12B 
: E Of 1923. : 

; .. February 15, 1923. - 
-.^ Present-—-Mr. Justice May Oung. 

^. AHMED EBRAHIM—APPELLANT 
MES VEYSUS - . 

:. Hajee- A. A. GANNY-—RESPONDENT. 

Penal Code ( Act XL V of 1860), s. 406— Crimi- 
mal Procedure Code (Act V of 1898), s. 179— 
Criminal breach of trust—Place of trial of offence 
—.Loss -to beneficiary, whether — '' consequence "' 
of offence. : athe th 
For the application of section 179 of the Crimi- 

nal Procedure Code it isessentialthat the offence 
‘should depend on the act done and-on the conse- 
quence : which: has ensued. [p. 75, cols. I & 2.] 
=. Simhachalam v. Rati Kanta Laha, 41 Ind. Cas. 
138; 44 C. 912; 21 C. W. N. 573; 25 C. L. J. 451; 
18 Cr. L. J. 762, followed. : 

"The loss caused to a person by an act of, mis- 
appropriation of his property by another is not 
an essential ingredient-of'the offence of crimi- 
nal misappropriation. :The offence 1s coinplete if 
the conversion is done with “the intention of 
causing wrongful gain to the offender’ irrespective 
of any loss which may ensue toany other person, 
The offence does not depend on the consequence 
which. has.ensued but paly, on the act which 

as been done. [p. 75, COl .2; ; : 
t In ve Rmbilds 26 Ind. Cas. 136; 38 M. 639; 
16 M. L. T. 505; (1914) M. W. N..894; 29 M. Lr. J. 
i175; 15 Cr. J. 688, George Langridge vV. 
Grae Atkins, | 17 Ind. Cas. 792; 35 A. 29; 10 
A. L. J. 431; 13 Cr. L. J. 856, Stmhachalam v. 
Rati Kania Laha, 41 Ind, Cas. 138; 44 C. 912; 21 
C.W. N. 573; 25 C: L. J. 451; 18 Cr. L. J. 762, 
followed. i 
. Therefore, a person cannot prosecute anothef 
for, criminal misappropriation of his property 
under section 179 of the Criminal Procedure Code 
at the place:of his own residence on the ground 
that, as a consequence of the act of the accused, 
wrongful loss was cansed'to him at that place, 
[p.75, col. 1&2.) . U - 
n. Criminal. revision nst c 
io: the ,; Eastern , Sub-Divisional. Magis- 
trate, Rangoon, dated the 14th December 


- 


* 
. 


INDIAN ' CASES. 


*- 


against the order 


. 1923 


1922, passed in Crim'nal Regular Trial No, 
828 of 1922. | 

Mr. Patker, for the Appellant, | 

Mr. Mya Bu, for the Respondent. 

JUDGMENT.-—-The complainant, a dealer 
in silk goods, had agencies at Kobe and 
Yokohama in Japan. The accused was 
h's egent et Kobe, and the acent zt 
Yokohama was Sulaiman. On the 28th 
September 1920, the complainant remitied 
a sum of Rs. 10,000 yen to the accused with 
instructions to pay the same to Sulaiman; 
the sum is stated to have been received 
by the accused, who, however, failed to 
pay it to Sulaiman - and misappropriated 
it. Later, another sum was remitted and 
“the accused. misappropriated a portion of 
it. 

The complainant, therefore, filed his com- 
plaint in Rangoon whence the mon es were 
sent throu"h a bank indicated the 
accused. The latter pleaded in limine 
that, in v ew of sect on 188 of the Cr'1 “nal 
Procedure Code, the Court has no jurisdic- 
ton unless the sanct on of the Local Govern- 
-ment is first obtained. The learned Ma- 
gistrate acquiesced in this and directed 
the complainant to procure the necessary 
sanction. The complainant epplies in re- 
vison and seeks to have the Magis- 
trate’s order set aside on the main 
ground that, since wrongful loss was caused 
‘to him at Rangoon and such loss was a 
consequence of the accused's act, the 
offence is triable by the Rangoon Court 
under sub-section (2) of section 181, read 
with section 179. D. 
, In Abdul Salam v. Ramnewal Singh 
(I) a precisely similar contention. was 
.considered by the Judicial Commissioner of 
Upper Burma (now my brother Pratt). 


The case: of Queen- Empress v. O'Brien (2), 


Ganeshi Lal v. Nand Kishore (3), Im re 
Rambilas(4) and Rajani Binod Chakravarti 


: v. All India Banking and Insurance Com- 


(1) 54 Ind. Cas. 677; 3 U. B. R. (1919) 172; 21 
Cr. L. J. 149. " 7 
(2) 19 A. 111; A. W. N. (1896) 191; 9 Ind. Dec. 


(8.:8) 72... 
(3) 15 Ind, Cas. 319; 34 A. 487; Io A. L.J. 
45; 13 Ct. L. J. 479. . 
4) 26 Ind. Cas. 136; 38 M. 639; 16 M. L.T. 
505 (1914) M. W..N. 894; 29 M, L. J. 1753 15 Cr, 
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d Lid. :(5) were referred to, and it was 
held: that ‘section’. .179, Crimina] Procedure 
Code does not ` apply in ‘circumstances 


Peta 


ch a consequence ag completes the offence 
was further. considered by the Allahabad 
High Court in Ge rge Langridge vw. 
Grace. Atkins (6), and it was held by 
Muhammad, Rafique, J., following O’Brien’s 
case, (2). and Mahadeo v. Emperor (7) 
and. distinguishing Ganeshi | Lal, v, 
Nand: Kishore (3), ^ that in a criminal 
bréachof trust loss to the victim is a conse- 
quetié. Which 'complétes the offence. The 
element .of ‘S wrongful calin ’. was not, 
app.. etis, taken. into account. |. > 
| ‘The same point' came up before a Bench 
of. the Madras High Court in In,ve Rambilas 
(4); -in which, all-the Allahabad. cases. re; 
ferred to above were cited and commented 
upon. The effect of section 179 of the 
Criminal Procedure Code, read.with section 
405.,0f.the Indian. Penal Code. was con- 
sidered and £he.finding arrived at .was as 
foÉows:— “ The offence of criminal. breach 
of trust is completed (assuming.a prelimin- 
ary, trust), by the. misappropriation or con- 
version of the property .(in this case, the 
cash, proceeds’ -of the A: idis) dist onestly , 
be^ with, the intention of causing wrongtul 
gain ot: wrongful - 1055. „It. is .only. the 
intention which is .esseütial, . Whether 
wrongful.gain’ or, loss actually results is 
immaterial; it -is a consequence, but no 
essential. part:of the.offence, and a person 
is.notiaccused of tlie offence by reason 
of it. . j 
ko The Bench, eaa decided . to follow 
the..ruling -0f Karamat. Hussain, ,J., - im 
Ganesh Lal- v. Nand Kishore (3). Their deci- 
sion wasin turn followed, bya „Bench , of 
Calcutta, High., Court in, Simhachalam v. 
Rati Kania -Laha (8). wherein it was thus’ 
laid: down: c3 ae 
6. Now: for the appl! cation of n 179 
it. is. essential that the offence should de- 
^ (sy 22"Ind.- Cas.^192; 4r C. 305; r7 C. W. N. 
£207; 5. OT L. j.-48. 
i m 17 ind. ru a. 35 A. 29, 10 A. L, J. 


Cr., I. J; 85 
6 Ind. Cas. 5634 33 &. 397 7 A. L. J. 319} 


ins 372. 
5 (8y.- At ind. Cas. 138r 44 C. 'ora 21.C. W. N: 
5733 gh C. L. J. 451; 18 Cr. L, J. 762. 
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pend on an act done and on 3 consequence 
which has ensued. Butloss to one person, 
though a normal result of an act of misap- 
, propriation by another, is not an essentlal 
ingredient of ‘the offence of criminal misap- 
propriation. The offence is complete if 
the conversion is done with the intention 
of causing wrongful gain to the offender, 
irrespective of any loss which may ensue 
to any other person. ‘The offence does not 
depend on the consequence which has 
ensued, but only on the act which has ben 
done, Section 170, therefire, does not in 
terms apply.” 
In this view I agree. Applying it to 
the present case, it is clear that the con- 
version took place in Japan, that the ac- 


cused intended ` wrongful gain? for himself 


in that country and that, therefore, the 
offence was committed there within the 
meaning of section’ I81 42). No .signifi- 
cance cari be attached to the circumstance 
that the Rangoon Bankers to whom the 
complainant actually paid the monies 
were indicated by the accused and were 
hence, in a sense, his'agents. The amounts 
were actually received by the accused at 
Kobe and it was only after their receipt 
that he misappropriated them. 

The Rangoon Court had, therefore, ‘no 
ju‘isdiction to entertain the complaint, 
unless specially empowered to do so under 
the provision of se ‘ion 18%. 

The application is dismissed. 


N.H. Attlication dismissed. 


Magetan, ye etr 
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ALLAHABAD HIGH COURT. 
. CRIMINAL "APPEAL No. 533 OF 1922. 
November 29, . 1922. . 
~ Presen —Mr. Justice: Stuart. 
DINA NATH--APPLICANT 
VEYSUS 
. NEK RAM:—OPPOSITE PARTY. | 
Criminal Procedure Code (40 V of 11898), 
1951. applicability. Perjury 7 before District 


Judge as Heg ist pie DEN for: Prosecution 
District J ‘idee, ‘Jurisdiction of. y ve 


i 


' the proceedings of the 


Wi INDIAN 
H, K, BHEDWAR v., C, 5. R, RAO. 

A District Judge has no jurisdiction to sanc- 
tion a prosecution for perjury in respect of an 
affidavit sworn before him as District Regis- 
trar. 'To.such a case section 195, Criminal Pro- 
cedure Code, has no application. 

Criminal appeal from an order of the 
District Judge, Agra. - 7 

Mr, J. M. Banerji, for the. Applicant. . 

Mr. Narain Prasad Asthana, ‘for . the 
Opposite . Party. 

. JUDGMENT.—The sanction cannot stand 
either 'on facts or law. In the first place, 
on the face of it; Dina Nath has not com- 
mitted perjury because the. assertions 
which he made were, according to, his 
affidavit, not from his personal knowledge 
but.from- what he had, been told, and there 
is. nothing whatever to show that these 
assertions were Iot correct. Apart from 
that, the: District Judge could not pos- 
sibly sanction a prosecution for perjury 
in respèct- of an affidavit sworn before 
him as. District Registrar. Section 195 
of the Criminal Procedure Code. has no 
application. 

I.allow this application and set aside 
District Judge, 
dated the 25th September 1922, ordering 
the prosecution of Dina Nath on a charge 
under section 193 of the Indian ‘Penal 
“Code. 


. W.C. A. Application allowed. 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO. 377 OF 1923. 
May 22, 1923. 
Present:--Mr, Justice €. C. Ghose ang 

: Mr, Justice Cuming. 
H. K. ÉBHEDWAR—COXMPLAINANT— 

PRITHIONER . 

`” persus 

C.S. RB, RAO—ACCUSED-- 
< OPPOSITE Party. 

“Penal. Code -(Act ^ LXV of | 1860) ss. 
415s 417—~Cheating—Loss, likelihood of. — - 


- Rao. Saheb 


CASES. 


[1923 


The petitioner, a.Book-maker of the Calcutta, 
Royal Turf Cinb, allowed the opposite. party 

take bets. on” credit. In respect of debts 
due to the petitioner on account of 
bets the opposite party gave. the petitioner, 
a. cheque and the petitioner, relying on the 
assurance of the opposite party that there 
would be no difficulty in getting the cheque cashed, 
allowed him to take further bets on credit and 
the opposite party became further indebted to 
the petitioner. Thereafter, the petitioner pre- 
sented the cheque for payment and it was dis- 
honoured. Then he applied to the Magistrate for 
process under section 417 Indian Penal Code: 


Held, that it could not besaid that the act which 
the petitioner was induced to do by reason of the 
deception, caused or was likely to. cause loss 
or damage to him as it did not follow that hid 
the petitioner refused to take bets on credit, 
the opposite party would have made the same 
wagers in cash, and that, therefore, the case did 


. not come within theíour corners ofsection 415, 


of the Penal Code, [p. 77, col. 2.] 


Dabus Monmotha Nath Mukherjee and 
Narain Chandra Kar, tor the Petitioner. ' 


- JUDGMENT. 
Ghose, J.—In this case 2 Rule' was 
issued, calling upou the Chief Presidency 
Magistrate of Calcutta toshow cinse why 
the order dismissing the  petitic:dt's 
complaint should not be set-aside-and why 
further enquiry into the said complaint 
should not be made and process issued 
against’ the opposite party under section 
417, Indian Penal Code, or suca other 
further order made as to this Court might 
seem fit and proper. - 

The facts giving rise to the application 
on which the Rule wasissued, are as fol- 
lows :—The petitioner- is a licensed Book: 
maker of the Caleutta Royal Turf Club 
and has a permonent book for the season 
1922-1923 within the first enclosure of the 
Calcutta Race Course, On the assurance 
‘of the opposite party, who. isa Deputy 
Director of Commercial. Intelligence, em- 
ployed under the Government of India, 


"that he would pay upkis losses, if any, 


punctually on the settling day, the peti- 
tioner allowed the opposite party to toke 
bets on credit on the.gth of December 
1922. The debts due to the petitioner 
by and from tke opposite. party in respect 
of bets on credit amounted toa sum of 
Rs. 1591. The opposite party failed to 
pay the said sum of Rs. 1,591 on the then 
following settling day and accordingly 
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the petitioner:decided not to.allow to the 
opposite party any more credit until 
the said sum was paid off in full, There- 
upon the-opposite party'sent to the peti- 
tioner on the 15th December. 1922, a 
crossed cheque for-Rs. 1,591 on the In- 
dian -Industrial Bank. The'said cheque 
was sent in the -evening after banking 
kours. 'lhe opposite party assured thc pe- 
titioner tnat the said cheque would be 
paid onpresentation and on such assurance 
the petitioner allowed the opposite party 
to take bets with him on credit on the 16th 
December 1922, and in respect of such 
bets taken on credit on the 16th December 
1922, the. opposite party became indebted 
to the petitioner to the extent of Rs. 3, 450. 
The cheque referred to above was presented 
for ‘payment ‘on the 18th December 1922, 
when it was dishonoured. ‘The opposite 
‘party was thereupon communicated with 
-and he gave a fresh cheque for Rs. 5,041 
to cover hislosses:on the oth and the 16th 
of December .and assured the petitioner 
that there . would be no -cifficulty what- 
Soewer'in getting the said cheque cashed. 
It'appears that the petitioner relied on 
the assurance of the opposite party 
and allowed. him to take further 
bets -on credit -on the23rd and 26th 
December 1922. The opposite party 
became indebted to the .petitioner in a 
further sum of Rs, 752. Meanwhile, the 
said cheque - for Rs. 5,041 was presented 
for payment on the 28th December 1922 
when it was dishonoured, The petitoner 
thereafter made var.ous ‘efforts to obtain 
payment of the two sums of Rs. 5,041 
aud: Rs.752 but without success. Eventual- 
ly, on ‘the Ist. March 1923, the petitioner 
applied. to the Chief Presidency Magis- 
trate of Calcutte for prucess.against the 
opposite party under section 417, Indian 
Penal Code, for having cheated him in 
respect of the said cheques. The learned 
Magistrate came to the conclusion that 
on tbe facts no case-ot cheating ‘had been 
made out and accordingly. dismissed the 
petitioner's application under section 203, 
. Criminal Procedure Cole. 

On: hehalf-of the petitioner i? has been 
contended ‘before us that the opposite 
party by representing to bim that. the 
cheques in question would be honoured 
and theseby the dues upto the 16th -of 
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December would he satisfied, induced the 
petitioner to accept his bets on credit, 
t. €., bets which the opposite party would 
othersise have had to pay in cash, and 


\that the petitoner by accepting such bets 


on credit lost a sum of Rs. 752 which 
would otherwise have come. to his till. 
It is argued, therefore, that the opposite 
party has deceived the petitioner and hes 
fraudulently or dishonestly induced tke 
petitoner to take bets on credit from him, 
which he (the petitioner) would not have 
done, if ke were not so deceived, and "which 
act has caused him a loss of Rs. 752. 

In my opinion, although itis quite cledr 
that the petitioner wasdeceived and there- 
by induced. to take bets on credit from.tha 
opposite party, I am unable to say thet 
th: act which tke petitioner was induced to 
do by reason of such deception has caused 
or was likely to cause damage or harm 
tohiminbody, mind, reputation or property; 
It does uot iollow tbat if the petitioner 
had refused to take bets on credit from 
the opposite par.y, the latter would of a 
certainty have had to offer bets by pay- 
ing cash. The opposite party might not 
have offered any bets at all. In order to 
bring home the offence of cheating 
against the opposite party, the petitioner 
would heve tosbow that his case comes 
within the four corners of section 415, 
lndian Penal Code; and in this I think 
the petitioner has failed. .The analogy 
suggested on behalf of the petitioner 
about.a person obtaining goods or money 
by means of a cheque which he knows 
will not be paid, and thereby being 
guilty -of the offence of chesting, does 
not, in my opinion, hold good in. this 
case, 


^ Imould. accordingly discharge this Rule. 


Cuming, J.—'The tacts of the case out 
of which this application for revision 
has arisen are these:— 

The petitioner, Mr. H. K. Bhedwar is. 
a licensed Book-maker of the Royal Cal- 
cutta Turf C.ub and operates in the first 
enclosure, -The opposite party isa Deputy 
Director of Comunercia]-Intelligence, The 
petitioner allowed. the opposite party 
to bet with bim, on:, the gth December 
and. as a result. of this the opposite party 
lost Rs. 1,591. The opposite, party did not 


meet his obligations.on. settling day and 


. 
| 
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so the petitioner refused -to allow 
bet on credit. 
' ‘Phe opposite party 
a cheque for Rs. 7,591. on December 18th) 
Ia coasideration of receiving the cheque the 
petitoner' allowed: the opposite party to 
bet with him on credit on December 16th. 
Tae petition:r allowed this on the under: 
standing that the cheque for Rs. 1,592 
would be met on presentation. 
opposite party lost on the 16th December 
aturtber sum of Rs. 3,450. Onthe 18th 
December the petitioner presented the 
cheqe for Rs. .1,951 payment of which was 
refused there being no funds to meet it. The 
opposite party represented to the petitioner 
taat he had put his account in order and 
gave him on the 22nd December a fresh 
cheque for Rg. 5,041 to cover his losses 
on the oth and r6th. The cheque was 
made over tothe petitioner cathe 22nd 
December after Bauking hours. On the 
strength of the cheque the -petitioner 
allowed the opposite party tobet with him 
on credit oa the 23rd and 26th December 
when tne opposite.-party lost a further 
sim of Rs. 752. This chequé also was 
dishonoured on presentation, ^ .. l 

The p.titioser's case is that the oppos 
site party: has cheated him, Treat the 
opposite party knew quite well when he 
issued the cheques he did that they would 
not be met and that by giving these cheques 
to the-petitioner .which he knew. would 
not. be honoured hedeceived the: petitioner? 
as the result of which deception. loss wes 
caused :to the petitioner.. The. petitioner 
laid: a complaint against the opposite 
party. charging him under. section. 417; 
Indiani Penal Code,’ with cheating: The 
learned Chief Presidency Magistrate. dis- 
nissed-:the. complaint: on the ‘ground -that 
no’ criminal‘‘offence was disclosed: «The 
point.to be here decided is, whether; ac* 
cepting the facts asalleged: by the. peti- 
etioner and holding that the opposite patty 
knew quite well that the cheque would 
not be met, the offence of cheating has been: 
committed; Obviously,. if the facts are 
true the opposite’.perty did deceive the 
.petitioner and by so doing induced 
him to do an act which- he would not 
otherwise have done, namely, allowed 
him to bet with him on credit. The ques- 


Rim to 


tion then: to be: decided- is. whether .. the 
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allowing of the opposite party to bet on 
credit isan act which caused: or was, likes, 
ly: to cause damage or harm tothe pelt: 
tioner. in mind, body -or feputation, Mr. 
Mukherjee coatends that it.has cost. the 
petitioner the loss.of Rs. 752 : which the 
opposite party lost to the petitioner - on 
the. 23rd "and 26th of December, His 
argument isthatifthe.opposite party had 
not been allowed to bet-on credit he would 
have’ wagered. the same amount ia cash; . 
that hence the petitioner . would - have 
received Rs. 752 in cask and: be:had. lost 
that amount, end so has. suffered loss. I 
do not think, however, we-are. entitled’ tó 
assume for one moment thatif the opposite 
purty had not been-allowed to bet oa credit 
he would have made the same wagers it 
cash. It is at the most a possibility and 
I should say, on the facts hardly a pro- 
bability. It cannot be said that the peti» 
tioner isany the worse off thar he was be; 
fore because the opposite party as . the 
result of the deceit lost Rs.: 752 to him 
and has not yet paid it. .It has been 
suggested in argument.that the petitiener 
might as the result of bets on;one horse 
give longer odds on sonie other horse and 
so suffered loss. “In the petition there 15 
no suggestion of this and it seems at the: 
best a remote contingency hardly. ca pable 
of proof. " e Qut D Um. AP 
The question is.not free from . difficulty 
but after a careful’ consideration: I am 
of opinion thet it cannot::be said. ‘that 
allowing. the opposite: party. to bet, on 
credit was an. act which - caused loss: OT 
damage to the petitioner. : ^: 304 
~ Thevlearned Piesidenty: Magistrate: was, 
therefore, right: in thé. viewihe took that 
no criminal-offence: had been: diselogud 
dnd Y would .discharge this-iRile: 
$C, M, KEN. Hi iso Rule. discharged. r 
‘LOWER BURMA CHIEF COURT.  . 
CRIMINAL APPLICATIONS Nos. 1255, AND... 
. 1309 OF I921.. | ^. 
February 23, 1922.^, , ~: 
Preséni:-—Mr. Justice Maggtegor. :, ' 
KYAW DWE AND ANOHTER—APPELLANTS 
' Versus EPET 
-EMPEROR—RESPONDENT.. .. | 
Gimbal Procedure Code ( Aci V. of 1898), $::239 


t - D 
e. > un 
ar Y. ty 
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HAKAM V, RATIA RAM; 
—Jolut-irial— Allegations against two accused 
mutually exclusive—Misjoinder of charges. 

Where the allegations against two accused per- 
Sons are mutually exclusive, i. e., where the al- 
legation is that either one or the other committed 
the offence, they cannot be tried together. 

Azim-ud-dim v. Emperor, o1 Ind. Cas. 1631. 


6 Bur. L.T, 191; 14 Cr. L. T. 563; 7L. B. R. 68, 
fol owed. Ep uL IN 


Criminal applications against an order 
of the Mngistrate, Tharrawaddy, dated 
the 5th December 1921r exercising iowers 
under section 40. : 

JUDGMENT.—In this case, the exhibit 
counterfeit 100-rupee currency note was 
found hy Sub-Inspector Police Po Gwin in 
the possession of 1st accused, Kyaw Dwe (ap- 
pellant in Criminal Appeal No. 1309)on 8th 
October 1921. He said that he had got it 
from Po Yun and produced witnesses. Po 
Yun was arrested on 12th October; He said 
thatit was Po Chit who had given the note 
to Kyaw Dwe and produced witnesses. 
Po Chit had been arrested on xxth- October 
and denied having anything to do with it. 
The Police sent up all three together for 
trial m.kng the different accused’s 
Witnesses the witnesses for the pro- 
secution. Kyaw Dwe has been, convicted 
under section .[89C and Po Chit under 
489B the Special Power Magistrate 
acquitting Po Yun because he disbelieves 
the prosecution-witnesses who have given 
dE against him and jn favour of Po 

it. e 

The trial was bad for misjoinder of ac- 
cused with reference to section 239, Criminal 
Procedure Code. Where the allegations 
against two accused are mutually exclusive, 
as the Magistrate has regarded them in 
this case against Po Yun and Po Chit, they 
cannot” be tried together, 7. e., where 
the allegation is that either one:or other 
of them committed the offence. See Azim- 
ud-din v. Emperor (1). a M 
. The unusüal and. confusing procedure, 
19 this case of prosecuting on thé evidence 
of conflicting defence witnesses, should 
have put the Magistrate on his guard. ' ' ! 
. The trial was also bad for -misjoinder, 
in that the evidenceis against the supposition 
that Kyaw Dwe knew or had reason to be- 
lieve that the note was counterfeit at the 
time when he accepted it. Any subsequent 


(1) 21 Ind. Cas, 16316 Bur. L. T. 191; 14 Cr. In 
J: 5631 7 L B, R, 68, 
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retaining of it by him in such circumstances 
as to amount to;an offence under sect’on 
489C would, therefore, not be a part of the 
same transectior to which the acts of 
those guilty under section 489B in connec- 
tion with it belonged. a l 

I, therefore, set aside the convictions and 
sentences in the cares of Kyaw Due and 
Po Chit and direct that they be r -tried 
separately by the Additional Special Power 
Magistrate, Tharrawaddy. The defence 
witnesses should.be examired for the de- 
fence and not for the prosecution in eack 
case. . 


wW. C.A. Re-irial ordered. 


LAHORE HIGH COURT. 
"^ CRIMINAL REVISION No. I20I OF 1922, 
de January 2, 1923. 
Present'—Mr. Justice Martineau. . 
'- HAKAM AND OTHSRS—PETITIONERS 
r VEYSUS i 
RALIA RAM AND ANOTH ER— COM- 
PLAINANTS—RESPONDENTS. | 
Procedure , Code {Act V of x898), 
SS; X45, 435 (3)— Initial order, failure to make, 
effect of— Revision. — ` 
Where in a proceeding under section 145 of 
the Criminal Procedure Code the Magistrate fails 
to make the initial : order prescribed by sub- 
section (1) of that section, and has also not made 
at any subsequent stage of the proceedings an 
order which essentially complies with the re- 


*quiremients of that sub-section, the proceedings 
'are withont jurisdiction, and cannot be regard- 
-ed as proceedings under section 145. 


3 [p. 80, 
col. 2.] ` l 


. In circumstances such as the foregoing, the 
"High Court is not prechided by section 435 (3) 


of the Criminal Procedure’ Code from interfer- 
“ing 


revision. -[p. 8o, col. 2,] . 
pplication. for revision of an.order 

of the Additional Sessions Judge, .Guj- 

ranwala, at Sialkot, dated the 20th July 


in 


1922, affirming that of the Magistrate, First 


Class at  Ahmadnagar, District Gujran- 
wala; dated the i2th« June 1922. 
Messrs. Sham Lal and Aziz Ahmad, for 
the Petitioners: -. -- 
Messrs. G. C. Narang and B. N. Kapur; 
for the Respondents. ~~: ' a 


-i 8O 


JUDGMENT. —This: is ..a > petition 
‘for revision of an order. purporting to have 
‘been passed under section 145, Criminal 
‘Procedure Code. The Magistrate omit- 
ted: to mike the initiatory order re- 
` quired by sub-section -(i) of that section, 
-and:this omission is the main ground on 
"which the application is based.  .. 

' Mr. Aziz Ahmad on behalf of the peti- 
tioners relies on Abdulla: Khan v. Gunda 


(i), Tara Chand v. Behan Lal. (2) and 
“Dewan Chand v.- Queen- Empress (3). In 
the first of those cases a -copy .of 


the initiatory order had not been served 
or published as ‘required by sub-section 
(3), andin the second case no initiatory 
order had' been made, but in addition 
to this the Magistrate iu both those cases 
had omitted to take the evidence of tbe 
witnesses of the parties, whereas. there 
is no such omission in the present case. 
Dewan Chani v. Queen-Empress (3) is 
also not a case due Opus to the pre- 
sent one. 

Dr. G. C. Narang. on behalf of the -re- 
spondents has cited Sukk Lal v. Tara 
Chand Ta (,), Dibt Prasad .v. Sheodat 
Rai (5), -In the matter of Chinnappu- 
dayan (6), Muhammad Sharif v. Dhanpat 
Rai (7), Nur Bakhsh v..Empenr (8) and 
Sajad Hussainv.Nanak Chand (9), but those 
‘cases also are not- exactly- in point. In 
"the first the Magistrate had drawn 
.up : the initiatory order, but.had only 
‘omitted to direct. the publication of a 
‘copy ofthe order. In the second and 
‘third Gases also the defects-in the pro- 
. ceedings were different from that in the 
“present - case. In Muhammad Sharif v. 
“Dhanpat _ Rat (7), although the Magis- 
traté hád omitted to record a pun: 
i Re: a Ri 1907. Cr; 24 P. E R. 1907 Cr; 
ri P.L. R. 1908;.6 Cr. L..]. 113. 
FX 36 xe a 868; 22 P. R. 1916 Cris 


e. P. tM 1899 .Cr. (F: B.) EP 
@ 3 ae ce Ing: '241; 9 C. W. N. 1046; 


- arr s a Pe L. J. 705; Ay WN. (1997) 
265; .. 6 cr: L. J. 352. 
6) ph M. 548; 3*M. L. T. 18r 7 Cr. "In Jv 28, 
/ [5 23 Ind. Cas. 487; 68 P. L.R. 1914; 15 
"P. W: R. “1914 Cry 15 Cr..L..J. 279. 
(8) 39 Ind. Cas. 1001; 26 P, W. R, 1917 Cr.; 
und a" 033: w: x: 
9) 39 Ind. 3015 22: . fiiper. 
28 Cr. da. y. 461. 
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ary ` -order under stib-section (1) of sec- 
tion 145 he afterwards, in the presence 
of the parties, recorded an order which 
essentially complied with sub-section (1), 
and it was for that reason held that the 
proceedings were not wholly without j juris- 
diction. The same was the case in Sajad 
Hussain v. Nanak Chand (9) and in Nur 
Bakhsh v. Empercr (8). Chevis, J.. merely 


followed Muhammad Sharif v. Dhanpat 


Rai (7) 

In the present case, however, the ini- 
tial defect n.the proceedings was not remé- 
died subsequently. It is true that at 
one hearing the Magistrate directed the 
petitioners to file a written statement, 
but this was not a sufficient compliance 
with the requirements of the law. Un- 
der section 145 (x) it is first of all essential 
that the Magistrate should be satisfied 
that a dispute likely to cause a breach 
of the peace exists and that he should 
make an order in witing stating the 
grounds of his being so satisfied, where- 
as in this case no such order was passed 
at any stage of the proceedings. Under 
sub-section (5) any person interested® is 
entitled to show that no dispute likely 
to cause a breach of the peace exists, and 
in such case the order passed. under sub- 
section (1) will be cancelled and.all fur- 
ther proceedings thereon w.ll be stayed. 

It is clear,tlterefore, that the omission 
to pass an order under sub-section (r) 
is not a mere technical defect. Where 
the Magistrate has not made the initial 
order prescribed by that sub-section, 
and has also not made at any subsequent 
stage - of the proceedings an order which 
essentially complies “with the require- 
ments of that sub-section, the proceed- 
ings are,in my opinion, without jurisdic- 
tion and cannot be regarded as proceed- 
ings under section 145 of the UR 
Procedure - Code. 

I hold accordingly that section 435 
'G) does not preclude this Court from 
enterta ning the application for revi- 
sion in the present case, 

BL. accept the application, quash the 
Magistrate's proceedings as having been 
taken without jurisdiction, ahd. set aside 
his order. 

ot Wer A. 


t 


., z Revision, accept d. 
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RAMNATH 0, SITARAM. 
NAGPUR "ODE COMMISSIONER'S 


SECOND CIVIL APPEAL No. 457 -B oF 1921. 
April I9, 1023. 

Present :--Mr. Kotval, A. J. C. < 

. RAMNATH AND oTHERS—PLAINTIFFS— 
APPELLANTS 

VEYSUS 
SITARAM AND OTHERS—DEFENDANTS— 
RESPONDENTS. ; 

Hindu Law— Joint family consisting of brothers 
—Partition suit by morigagee-decree-holdey from 
one brother—-Mother, whether entitled to share— 
Devolution of share after her death. 

In a suit for partition of share belonging to 
one of two joint Hindubrothers,by a mortgagee 
who has obtained a foreclosure decree inrespect of 


the same, the mother is entitled to claim a sliare' 


equal to that of each of the two brothers. Such 
share after the death of the mother will pass 
equally to the mortgagee-decree-holder and the 
other brother who had not mortgaged his share. 
Bilaso v. Dina Nath, 3 &.88; 5 Iud. Jur. 489; 2 
Ind. Dec. (N. S.) 61 (F. B. ) and Debi M. angal Prosad 
Singh v. Mahadeo Prasad Singh, 14 Ind. Cas. 1000; 
34 A. 234; 9 A. L. J. 263; x1 M. L. T. 217; 16 
C. W. N. 409; il. M. W. N. 324; 14 Bom. I. 
R. 220; 15 C. L. J. 3443 22 M. L. J. 462; 39 I. A. 
I2I (P. e. followed. 
econd appeal against the decree of the 
District Judge, Amraoti, dated the 28th 
October 1927, in Civil Appeal No. 92 of 
1921. 


Messrs. N. G. Bose, R. B., and Balwantrao 
Pendharkar, for the Appellants. . 

Sir B. K. Bose, Messrs. eV. Bose and 
P. N. Rudra, for the Respondents. 


JUDGMENT.—For the purposes of this 
appeal the facts may be stated as follows. 

efendants. Nos. 1 and 2, Sitaram and 
Tulsiram, two brothers, are members of a 
joint Hindu family Which owned certain 
fields. In pursuauce of a foreclosure decree 
the plaintiffs on the 3rst May 10918 got 
formal possession of the half joint share 
of defendant No.r, Sitaram, in the fields. 
They now sue for partition and separate 
possession of the half share and for mesae 
profits. Defendant No. 3, Punjai,is the 
mother of defendants Nos. r and 2. 
claims a rd share in the joint family 
property on the ground that under the 
Mitakshara Law she is entitled to a share 
equal to that cf each of the scns cri parti- 
tion. If her claim is allowed, the plaintiffs 
me entitled to partition and possession 
of a rd share only. The lower Coutts 
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distinguished. It is 


She = 


coy 
re 


have allowed the mother's claim and passed 
a decree in favour of the plaintiffs in res- 


pect of a jdrd share only. The plaintiffs’ 


claim for mesne profits has been dismissed. 
This decision is challenged in this Court. 

If the present suit were a suit for parti- 
by . Sitaram against Tulsiram the 
mother would, it is admitted, be entitled 


-to a snare. Does the fact that Sitaram’s 
Share bas gone to the plaintiffs and it is 
the plaintiffs who claim a partition make 


any difference to the mother's claim ? No 
authority has been cited to show that a 


.person who has foreclosed the interest 


of a joint brother can claim to bein a more 
favourable position than the brother and 
can defeat the -mother's clafm. Bilasu 


Vv. Dina Nath (t) is an authority to the 


That case is sought” to he 
said* that in thet 
case the family estate consisted of a dwelling 


contrary. 


. house and the right of the mother in dis- 
.pute was the right of residence therein, 


which is of the nature of a charge whereof 
she could nut be deprived under any cir- ` 
cumstances. The decision in the case cited 
above was nat influenced by the fact that 
the family property was a dwelling house. 
It was based on the principle that the 
mother has a latent and inchoate right 
of participation in the property left “by 
her husband which becomes effective when 
separation takes place. I hold that de- 
fendant No. 3 is entitled to a share as 
against tne plaintiffs also. 

The share given to the mother will on 
her death go back to Sitaram and Tulsi- 


‘ram or their representatives, Debi Mangal. 


Prosad Singh v. Mahadeo Prasad Singh (2), 
and there is nu reason why the plaintiffs 
should not get the half of it which will 
revert to Sitaram or his representatives. 
As the decree stands, the plaintifis will not 


“pe able to get that half after the mother’s 


death. ‘The decree will, therefore, be amend- 


‘ede by the addition of a declaration that, 


after the mother’s death one-half of her 
itd share will go to the ae or their 


-representati ves 


C) 3 A. 88; 5 Ind. Jur. * 489; 2 Ind, Dec. (x. 8.) 
F. B). 
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The next point raised in appeal concerns 
the plaintiffs’ claim for mesne profits. Tt 
is contended that the plaintiffs were entitled 

. to mesne profits from the time that they were 
put in formal possession. The plaintiffs 
alleged that in June 1918 the defendants 
obstructed them in their cultivation of the 
fields in suit.. The ‘Trial Court found that 
the plaintiffs-never attempted to cultivate 
any part of the field and-were not prevented 
from cultivating it. The lower Appellate 
Court has found that the plaintifis were 
never in actual possession and were not 
excluded from possession. It is not pleaded 
of shown that S,taram was excluded from 


possession, or enjoyment of the common, 


property. The claim for mesne profits was, 
‘therefore, rightly rejected. The decree of 
‘the Trial Court, confirmed by the lower 
Appellate Court, is altered by the addition 
referred tu above. In other respects it is 
upheld. The appellants will pay balf the 
costs. of the respondents in this Court. 
Costs in the lower Courts will be paid 
as ordered by those Courts. 
G. R, D. 


RANGOON HIGH COURT. 
.. SECOND CIVIL APPEAL NO, 13 oF 1921. 
^ ^ February 13, 1923. 
j^ Present:-Sit. Sydney Robinson, KT., Chief 
^ justice, and Mr. Justice May Onzg. 


, S.M. A. R. CHETTY FIRM—APPELLANT. 


versus 
KO TEIK KA AND OTHÉRS— 
RESPONDENTS. 


Registration Act (X V I of 1908), ss. 58 (2), 87— 


Erroneous. registration of document—Enor in 
proceduve—Defect, whether curable. 

Where a document is presented by' a pesson 
duly authorised to present it, who thus initiates 
the jurísdiction of the Registering Officer, and who 
does all that he is required to do under the Regis- 
tration Act and is guilty of no shortcoming there- 
under, it.is contrary to the scheme of the Act 
“thet he should. be punished for any error or defect 

in the procedure of the Registering Officer sub. 
sequent to the- presentation.  [p..86, col, 1.] 
Case-law reviewed. 
Where, on the application of the purchaser 
under a sale-deed executed by several persons, 
the Sub-Registrar erroneously admits the deed 
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to. registration under section 58 {2) of the 
Registration Act in spite of a denial of. execution 
by one of the executants, the error of the Sub- 
Registrar is an error of procedure curable by 
section 87 of the Act, if there has been no fraud on 
the part of the purchaser and the sole-deed 1s 
fcund, as a matter of fact, to have been executed 
by all the alleged executants. (p. 86, col. 1.] 


Second Civil appeal against a decree 
of tbe Divisional Court, Hanthawaddy, 
dated the 18th October 1920, in Civil Appeal 
No. 42 of 1920. 

Mr. N. M. Cowasjee, for the Appellants. 

Mr. Young, for the Respondents. 


JUDGMENT. 

Robinson, C.J.—Maung Po Han and Ma ` 
Do Ma, his wife, being the owners of the land 
in disputes executed a conveyance of it in 
favour of the appellant Chetty firm, which 
bears date the Ist February 1919. They 
executed another conveyance of the same 
land in favour of the respondents bearing 
date the 5th February rorg. Tre coun- 
veyance in favour of the appellants was duly 
registered on the 24th of February 1919; 
but it has been held by hoth Courts that¢his 
document was, as a matter of fact, executed 


. on the 24th February but antedated in order 


to obtain priority over the, conveyance in 
favour of the respondents. It has been 
held by both Courts that the convevance 
in favour of the respondents was executed 
by both Po Han and Ma Do Ma as a fact 
and Po Han has admitted execution all 
along. Neither of these points can now be 
considered and have not been argued for tle 
appellants, Butit is urged that the regis- 
tration of the respondents’ deed is defective 
and illegalso as to make it inadmissible in 
evidence, and that it can have no force and 
effect to convey any title to this land to 
the respondents;in other words, that the 
appellant firm bes been guilty of fraud, or an 
attempt at fraud, and; having failed in that, 
seek to obtain possession of this land never- 


theless by obtaining a decision that tbe res- 


pondents have acquired no title to it, 

The sole question betore us is, whether 
tle registration of the respondents’ deed 
was made illegally and without jurisdiction. . 

This dded was duly presented for regis- 
tration on the 26th of February to the Joint 
Suh-Registrar, the application statiag 
that Po Han .and Ma Do Ma 
refused te come to the Registration 


Voi. 24] 
S. M, A, R. CHHITY FIRM 9, EO TEIK KA, 

Office.and praying that semmons may be 
issued to them for registration. Summons 
was accordingly issued and both duly ap- 
peared. The registration proceedings do not 
show whether of not they were asked to 
admit or deny execution of the deed. The 
diary order merely shows that they objected 
to registration and that, consequently, regis- 
tration was refused. Thereupon the res- 
pondents applied for copies and presented 
an appeal under section 73 to the Registrar. 
Their appeal shows merely that Po Hin and 
Ma Do Ma came and objectedto registration. 
The Registrar held: ‘‘Section 58 (2) obviously 
applies. ‘The papers are fowarded to the 
Joint Sub-Registrar, U Tha Zan U, for dis- 
posal in accordance with that section." 
The order, however, proceeds: “The parties 
should be called up and asked if they admit 
execution; if they do , he should proceed as 
in section 58 (2) ; if they deny execution, 
registration should be refused." ——— 

On the matter coming before the Joint 
Sub-Registrar, he passed the following otder: 
“Received the documents and records from 


the Office of the Dupty Commissioner. Plain- ' 


tiffs are ordered to produce two witnesses 
on the 8th of March 1919." On the 8th of 
March the respondents produced two 


witnesses who were sworn and examined. 


and the Joint Sub-Registrar's order then is: 
‘The document is registered under section 
58 (2), Registration Act.” 

In his evidence Po Han stated: “I alone 
executed the deed of sale to Teik Ka. My 
wife was not then present. She has never 
. executed this deed; but she jointly executed 
the mortgage (Exhibit ‘2') with mein favour 
of Teik Ka." And again, “My wife and 
I were summoned by the Sub-Registrar 
to attend nis office. I told the officer that 


I executed this leed, but I did not agree . 


to its being registered as a sale-deed.” 

It seems to me to be clear that hoth exe- 
cuted the deed of sale knowing that it was a 
deed of sale, and that subsequently they 
endeavoured to avoid it, the reason put for- 
ward being that Teik Ka had said that 
though it was a deed of sale, he would treat 
it as a mortgage, and that they feared that he 
would not do so when the time came. It 
further appears to me that tFere'can be little 
doubt that both admitted execution before 
the Joint Sub-Registrar, but that, because 
of this fear, they said that they did not wish 
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to. have the document registered. Un" 
fortunately , however, there is no evidence 
as to these facts, which can only be inferred 
generally in the case. 

“Now Po Han admits that he admitted 
execution before the Joint Sub-Registrar 
and evenifit be assumed, or bea fact, that 
Ma Do Ma.denied execution by herself, the 
Joint Sub-Registrar should have admitted 
the document to registration so far as Po: 
Han was concerned, even if he refused regis- 


tration so far as Ma Do Ma was concerned. 


Throughout his procedure sulsequert to 
the presentation has been wrong and not 
in accordance with the provisior.s ofthe Act. 
Even after receipt of the order of the 
Deputy Commissioner, He did not comply 


with the clear terms of that order but 


proceeded to take evideice as to execution, 
which he was not entit.ed to do under the 
Act. And, finally, he registered the docu- 
ment, or admitted the dccument to reg:s- 
tration undersection 58 (2), which. deals with 
thecase of a person who aamits execution 
but refuses to endurse- the same. `’ 

The question is whether this action on 
the part of the JoiLt Sub-Reg.strer rer ders 
theregistrationillegal and vcid, oris merely 
a defect in procedure which may be cured 
under section 87 of the Act. 

Their Lordships of the Privy Council 
have twice dealt with sucha position. In the 
case of Sah Mukiun Lall Panday v. Sah 
Koondun Lalt(1), they dealt with the matter 
although it did notactually arise in thecase 


before them. In that case a sale-deed was 


presented by the purchaser; the vendors 
were not before the Registering Offcer, 
but he satisfied himself in their absence 
of the due execution of the deed by them, 
and admitted the deed to registration. 
Their Lordships say: ‘There can be no 
doubt that the Rezistering Officer 
acted in contravention of section 
36- in” registering the deed without 
the vendors having appeared before bim; 
butitis not necessary for their Lordships 
to determine whcther the registration 
was a nullity, or whether the error was one 
of which a stranger to the deed could 
take advantage. It.*may, however, be 


(1) 2 I. A. 2401415 


1 L. R. 228 ; 24 W, R. 75; 
3 Sar. P.C. i 509 (P. 


B. 
C). 


84 ; 
S. M. A. R. CHETTY. FIRM V. KO TEIK KA. 
“observed | that there are no words 
in section 36 declaring that the 


registration of a deed shall be null and 
void if made without the appearance 
'of.the persons. who executed it; and 
,it is very doubtful whether the words 
of that- section are not merely 
>» directory to the : Registering Officer 


. for the benefit of the parties to the 
' deed, and. whether his -acting without 


the appearance of the parties and upon 
. evidence, instead of: the admission of the 
parties of the execution ofthe deed, was 
' more than a defect; in procedure within 
‘the meaning of section 88. - Again, it 
is not clear that the words -‘unless 
it shall, have *: been registered | in 
accordance: with the provisions of this 
Act,’ -in section 49, are not, especially 
as regards strangers tothe deed, confined to 
th: procedure on ‘admitting toregistration’ 
-without reference a to any matters of proce- 
dure prior toregistration,or to the provisions 
of sections19, 21, or 36, of the Act, or other 
provisions of a similar nature. In-con- 
sidering the effect to be given to section 49, 
that section must' be read in conjunction 
with section 88, and with the words 
of the heading of part ro ''Of the Effects 
of Registration and” Non-Registration." 
Now, ' considering that ‘the registration 
of all conveyances: of immoveable prop- 


_ erty of the velue of Rs, 100 or upwards is, 
^. by the Act, renderedcompulsory, and that 


proper -legal advice is not generally 
accessible: to persons taking con- 
veyances of land of small value, 
it is scarcely reasonable.to suppose that 
it was the intention of the Legislature 
that every registration of a deed should be 
null and void by reason of a non-com- 
pliance with the provisions. of sections 
I9, 21, or 36, or other similar 
provisions. It is rather to be infer- 
red that the Legislature intended that 
Such errors or defects should be classed 
jinder the general words ‘defect fn 
Procedure in section 88 of the Act, 
so that innocent and ignorant  per- 
sons. should not be deprived of their 
property through *,any error or inad- 
vertence of a public officer, on whom they 


' would naturally place reliance. If the Re- 


gisier ng Officer réfuses to register, the mis- 
take may be rectified upon appeal under 
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Section 83, or upon petition under Section 84, 
as thecase may be; but if he registers where 


‘he ought not to register, innocent persons 


may be misled and may not discover, until 
it is too late to rectify it, the error by which, 
if the registration is in consequence of it 


‘to be treated as a nullity, they may be de- 
'prived of their just rights.” 


Their Lordships were dealing with Act 
XX of 1866, and the reference to sections. 
:36 and 88 should be read as to sections: 35 
and 87 of the present Act. 

In a later case—Muhammad Ewaz v. 
Brij Lal (2)—their Lordships in dealing with 
the rule laid down by the learned Judges 
of the Allahabad High Court said: ‘The 
registration is maialy required for the pur- 
pose of giving notoriety to the deed, and it 
is required under the penalty that the deed 
shali not be given in evidence unless it be 
registered. If it be registered, the party 
who has presented it for registration is then 
Under the Act in a position which prima 
facie at least entitles him to give the deed 
in evidence. If the registration could at 
any time, at whatever distance of time, be 
opened , parties would never know what 
torely upon, or when they would be safe. 
If the Registrar refuses toregister, there is 


` atoncea remedy by an appeal; but if he has 


registered, there is nothing more to be done, 
Supposing, indeed theregistration to be, ob- 
tained by fraud, then the act ofregistration, 
like all other acts which have been so arriv- 
edat, might be set aside by a proper pro- 
ceeding." And they then go onto quote 
the passage from Sah  Mukhun Lall 
v. Sah Koondun Lail (x) i 

These two cases clealy bring out the dis- 
tinction that must be drawn between “a 
defect in procedure’ that isthe fault of the 
Registration Officer for which the persons 
presenting the document for registration 
arein no way responsible, and ‘‘a mistake’ 
arisingfrom their own wrongful act. This 
distinction is recognised in several later 
cases which are based on these two decisions 


- of their Lordships of the Privy Council. 


In Pakran v. Kunhammed (3) the mother 
of three sons executed a deed of gift in 
favour of que of them and then died. The 


(2) 4 I. A. 166; EI À.465; 3 Sar. P. C. f. 738; 
Seth. P. C. J. 433; 1 Ind, Dec. (x. $) 339 (P. C], 
(3) 23 M. 580, up 
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donee alone registered the document, the 
other sons not appearing before the Regis- 
tering Officer. It was urged that an ad- 
mission by one out of three represeutatives 
of the donor was not an admission within 
the meaning of the Act; but it was held 
that the error was a defect in procedure 
in the course of registration and that the 
rezistration was not rendered invalid there- 
by. Reference may also be made to Srimaiz 
Sujan Bivi v. Srimati Asafa Khatun (4) 
where it wassaid: “It appears to us that it 
may be open to question whether section 87 
of the Registration Act, 1877, which cures 
defects in the procedure of the Registering 
Officer, can be extended to cure also the 
short comings -of persons who apply 
to have documents registered; * * *" and 
reference was made to the case 
of Mujib-un-nissa v. Abdur Rahim 
(5). - That was a decision by their Lord- 
ships of the Privy Council. The executant 
of a document gave a power-of-attorney 
to his agent to present it for registration, 
but died beforethe document was preseated. 
The Registrar was aware of his death, but 
accepted and registered the document. And 
their Lordshipssay: “Now thecasein hand 
is that of a person who, when he present- 
ed the deed tor registration (as he says he 
did) on 4tb November 1889, stoodin no 
other relation to the deed than that, before 
the death of the person executing i1, he had 
held his power-ol-attorney.- It is perfectly 
plain, not merely [rom tbe general law but 
from the terms of this section 32 itself, that, 
after the man’s death the only attorney 
who would havehad any locus standi would 
have been theattorney of therepresentative 
or assign of the deceased. It has been 
suggested, however, that the error of the 
Registrar was a defect in his procedure 
only, and, accordingly, under section 87 
does not invalidate the act of regis- 
tration. Totheir Lordships the error appears 
to be of a more radical nature. When the 
‘terms of section 32 are considered with due 
regard tothenature of registration of deeds, 
it is clear that the power and jurisdiction of 


4 Ind. Cas. 69; 13 C. W, N, 722.* 

(51 23 A. 233; 5 C. W. N. 177; 28 I. A, 15; 11 M. 
I. l. 59: 3 Bom, I, R. 114; 7 Sar, P, C. J. 829 
(P, C), 
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the Registrar only come into play when he 
is invoked by some person having a direct 
relationtothedeed. It isfor those persons 
to consider whether they will or will 
not give to the deed the efficacy conferred 


by registration. The Registrar could not 


be held to exercise the jurisdiction con-. 


ferred on him if, hearing of the execution 
of a deed, he got possession of it and regis- 
tered it; and the same objection applies 
to his proceeding at the instigation of a 
third party, who might be 3 busybody, * * * 
The Registrar indeed did not merely dis- 
regard section 32, for he proceeded to 


accept the admission of the allegéd at- . 


torney asa good admission of the execu 
tion of the deed, although secfion 34 
requires in the case of a deceased the 
admission of the representative or assign. 
“Their Lordships were referred to two de- 
cisions of this Committee in support of the 
appellants’ contention. Neither case gives 
any countenance to the view that the ab- 
sence of any party legally entitled to pre- 
sent a deed for registration is a defect in 
procedure falling under section 87. In 
both those casestheRegistrar was through- 
out moved by a person having title and was 
exercising his jurisdiction. The difference 
is, in their Lordships’ judgment, vital. 
They, therefore, hold the registration of 
this deed to have been illegal." 
It will be noticed that this case was based 
not only onthe fact thatthe wrong action 


taken was the action of the party seeking 


registration, but that it also referred to 
action which gave rife to the jurisdiction 
of the Registrar to register. | 

This case was followed in Iskri Prasad 
v. Baijnath (6) which was an exactly similar 
case, In Razi-un-nissa v. Sabir Husain 
(7), the Sub-Registrar registered a docu- 
ment osagainst a person denying execution 
thereof, and it was held that his action was 
uliva vires and without jurisdiction, and 
that the document could not beadmitted 
in evidence as against the party denying 
execution; Reference is made to Muham- 
mad Ewaz's case (2) and it is pointed out 
that the words, “The Registering Office: 


(6) 28 A. 7071 3 (ALL. J. 7431 A. W. N. (1906, 
195. e 
(7) 26 A. 573 4. W N, (1903) 195. 
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shall refuse to register the document 
as to the person so denying," were 
added after their Lordshigs’ decision. The 
case was one of presentation of the 
- petition in accordance with the require- 


- ments of the Statute; but it was held 


that the Registration Officer had neglected 
the prohibitory provisions of section 35, 
and for that reason they held that the 
document had not been duly registered. 
With this one exception, all the authori- 
ties cited have been authorities in which the 
petition was presented by a person havirg 
no authority to present it, whereby the Re- 
gistering Officer took a jurisdiction which 
“he did not: possess. 


Lastly, the figst two Privy Council cases. 


were comsidered and followed in the case o 
Maung Tun v. Maung Paw U (8). ‘That case 
is very similar to the present one. The 


Sub-Registray accepted for registration 4 


document without the appearance ard 


. admission of one of the executing parties but 


upon evidence called for by him. It was 


held that this irregularity or defect wes | 


merely one of procedure end did not render 
the registration null and void. 

Having regard, therefore, to the authori- 
ties, Iam of opinion that, wherea document 
is presented by a person duly authorized 
to present it who thus initiates the juris- 
diction of the Registering Officer, and who 
does all that he is required to do under the- 
Act and is guilty of no shortcoming 
thereunder, it would be contrary to the 
scheme of the Act, and it could not 
have been the intention of the I,egislature 
that he should be punished for any 


error or defect in the procedure of the 
Registering Officer subsequent to the 
presentation. 


Therespondents in the present case asked 
the Sub-Registrar to summon the execu- 
tants; he did so, and one, at any rate, 
admitted execution, but the Registrar 
refused registration. The respondents hed 
then a remedy, and they applied that 
‘remedy and obtained an order in their 
favour, and finally obtained registration 
from the Sub-Registrar, © 

_ They areignorayt persons not in a posi- 
tion probably to obtain legal advice; they 
relied on the - action of the Registering 


(8): P. J. (t893-1900), p. 27. 
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Officer, as they werejustly entitledto rely, 
and, if that officer committed an error,. 
it must, having regard tothe dicta of their 
Lordships of the Privy Council, be held 
to be error in procedure to be cured by 
section 87 of the Act. They were guilty 
of nofault and, if they are to be penalized 
for the mistakes of the Registering Offcer, 
and thereby thefraudulent-conduct of the. 
“ppellants isto be successful, it would te 
most deplorable. 

In my opinion, therefore, this appeal 
fails; thedecree of the Court below must 
beconfirmed, andthe appeal dismissed with 
costs throughout. - 

May Oung,J.—I concur. 

W.C, A. &N.H. Appeal dismissed, 


Lo d 


OUDH JUDICIAL COMMISSIONER’S 
COURT. - 
MISCELLANEOUS APPEAL NO. 25 OF 1923. 
. April 30, 1923. 
Present:—Mr, Dalal, J. C. 
INDAR SINGH—DEFENDANT—e .- 
APPELLANT 
versus 
GURDAYAL SINGH-——PrLAINTIFF— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. 1 X, r. 
I3, O. XLI, v.31, O. XLIII, rev. 1 (c), 2— 
Ex parte decreg, setting aside of— Orcer demanding 


< deposit of large decretal amount, whether equitable 


— Apteal against dismissal of «pplication to set 
aside ex parte decree—Fatlu:e to file copy of 
dismissal order-—- Appeal, competency of. 

An order granting a re-hearing of a suit decreed 
ex parts on condition of the applicant's depositing 
security to the large amount of Rs. 7,000, the 
sum decreed, ishard and cannot be upheld in 
equity. 

In an appeal against an ultimate order dismissing 
an application to set aside an ex parte decree, for 
non-compliance of the conditional order granting 
te-hearing, it is incumbent on the. appellant 
to file a copy of the order of dismissal along with 

.& copy of the conditional order. His failure 
to do so, however, is a technical defect and would | 
not on that ground render the appeal incompetent, 

Appeal - against a decreeof the Deputy 
Commissioner, Rae Bareli, dated the oth 
February 1923. 

Mr. Ghulam Hasan,forthe Appellants. 

Mr. M. Wasim, forthe Respondent, 

JUDGMENT.—The defendant, Indar 
Singh, has appealed from an order. 


passed by the learned Collector of 
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Rae Bareli. The first order wasof r9th 
February 1923, allowing the appellant's 
applicationforthe setting aside of a decree 
passed against him ex parte oa two condi- 
tions:(1)that he forthwith pay to the plain- 
tiff all costs they have incurred in all the 
proceedings up to date,incIuding Plearder's 
fee and the attachment proceedings, but 


excluding the Court stamps on the plaint,- 


and (2) that he deposit security tothe eF- 
tent of Rs. 7,000 to cover the decre- 
tal amount and interest and future costs 
incasea decree is given against him. A 
month's time was granted tocomply with 
these conditions though the word ‘‘forth- 
with” is usedin the first condition imposed. 
An appeal was presented on2gth March 
1923; prior to that date the learned 


Collector had dismissed the appellant’sap- - 


plication on 21st March 1923. In reality, 
theapellant oughtto have filed-a copy of 
the order of dismissal along with a copy 
of the order of roth February 1923. This 
is, however, atechnical defect and I will 
notentertain Mr. Wasim's objection that 
anappeal doés not lie. Mr. Wasimis a 
learned Counsel for the plaintif-respondent. 
The question is, upon what equitable 
conditions the re-hearing may-be granted. 
Theorder for deposit of security to thelarge 
amount of Rs.7,000 appears to metobehard. 
Ithink justice willbe doneto both parties 
if the attachment of the defendant’s pro- 
perty is continued under O. XXXIX;r, I 
(b), of the Code of Civil Procedure. As 
regards costs, I think that the defendant 
should pay to the plaintiff costs Rs, 86-8 
incurred in the lower Court uptotiedate 
of his application for setting aside of the 
ex parte decree, + 
Iset aside the lower Court’s orders dated 
rgth February 1923 and 21st March 1923, 
and direct re-hearing of the suit on condi- 
tion of the defendant depositing in the 
lower Court, within r5 days of to-day's 
date, Rs. 86-8 for payment to the plaintiff. 
Tf such deposit is not made within the 
time specified, this appeal shall stand 
dismissed with costs. If the deposit is 
made, costs here and other costs, besides 
Rs. 86-8 shall follow the event. The 
attachment óf the defendant's property 
shall continue in any cdse either as 
» gttecE ment in'execution.of decree or as 


attachmeat under O; XXXIX, r. x (P), if 
the suit is re-heard. 


G. H. & N. BH, Order accordingly. 


- 
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PATNA HIGH COURT. 
:Crvit, REVISION CASES Nos. 83, 114 
AND IIÓ QF 1923. 
| , june7,1923. 

Present:—]ustice Sir B. K. Mullick, KT., 

and Justice Sir John Bucknill, KT. 
Musammai PURUP DEO KUER- 
PETITIONER ` A 


- PÉFSUS. E 
RAM CHARITAR BARHI AN: OTHERS . 


. —OPPOSITE PARTY. ts 

Civil Procedure Code (Act Vef1908, O. X X I, 
y. 58—Objection to attachment by previous transferee 
from judgnent-debtor— Auction-sale— Jurisdiction, 
determination of. 

A Court has no jurisdiction to try a claim 
under O. XXI, r. 58, of the Civil Procedure 
Code to property attached in execution of a decree, 
after the sale of that property, even though the 
claim was registered before the sale was held, 
asthe sale ipso facto determines the attachment, 
and thereafter the Court is functus officio. 

Gopal Chandra Mukerji v. Notobar Kundu, 15 
Ind. Cas. 53 ; 16 C. W. N. 1029, followed. 
^ Revision from an order of tlie Munsif, 
Third Court, Patna, datedthe 30th No~ 
vember 1922. i 

Mr. Katlaspati, for the Petitioner. 


Mr. B. C. 5 inha, for the Opposite Party. 


- ‘JUDGMENT. 
Mullick,J.—In this case the decree-holder 


. in execution of a decree for arrears of rent 


attached certain plots ofland someof which 
were claimed by the opposite party as 
transferees from the tenant. A claim case 
under O. XXI, r. 58, Civil Procedure 
Code, wasregistered by the ÉxecutingCourt, 
but beforeit coula be disposed of, for some 
reason or other, the sale was held and the 


‘whole of the tenancy was purchased by 


the decree-holder at the auction. Not- 
withstanding this, the Executing Court oa 
ihe 3oth November 1922 proceeded to 
dispose of the claim.case by allowing the 
‘claim in respectof-the plots claimed by the 
objecting transferees. Itis against this 


- 


7 (1) x5 Ind, Cas. 53; 


58 ; 
SANT BAKASH 9. DILDAR HUSAIN. 
Order.that the decree holder-moves this 
Court in revision. 


It is obvious that, after the salewas held, 
the attachment was ipso facio determined, 


andthe Court had nolonger any jurisdic- 
.tion to try the claim ease, and so it was 


held in Gopal Chandra Mukerji v. Notobar 
Kundu '1). 

“It is contended by the learned Vakil 
forthe opposite party that the sale was 
brought about by the fraud of the decree- 
holder. There is nothing to support 
this contentioa and, in any event, it would 


_ not affect the question of jurisdiction. The 


order of the Executing Court releasing the 
properties claimed must be set aside. 
The application is accordingly allowed 
with costs. Hearing fee one gold smol.r. 
This order will'govern Civil Revision 
Cases Nos, 114 and 116 of 1923. 


_ Buceknill, J.—I agree. 


OWICSA.L © - Application allowed. 


I6 C. W, N. 1029. 


VEN aia Or qas REEF 
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OUDH JUDICIAL COMMISSIONER’S 
1. 71. COURT, 
| SEGOND-CIVIL APPEAL, NO. 194 OF 1922, 
. »» May 17, 1923. 
Preseni;i—Mr. Wazir Hasan, A. J. C, 
` "SANT BAKHSH AND OTHERS— 
DEFENDANTS—APPELLANTS 
po ^. versus - 
Sheikh DILDAR HUSAIN-—PLAINTIFES 
l AND OTHERS—-DEFENDANTS— - - 
2... ~ RESTONDENTS. 
Court-fee— Redemption of mortgage, decree for, 


` appeal against—- Amount claimed larger than allowed 
. by decree— Courl-fee payable. 


. of Appealis chargeable with an ad valorem Court- 


When a-mortgagee in. appeal claims a larger 
amount than that awarded by the decree of the 
lower Court allowing redemption, hisMemorandum 


fee calenlated on the difference between the 
ambunt found due by the lower Court and that 
claimed by him in appeal. 

Sangat Bakhsh Singh v. Rawat Dijdeo Bakhsh 
Singh, 67 Ind. Cas. 968; 25 O. C, 30; (1922) A. I, 
R, (O) 2; followed, e : 

Appeal against a decree of the "Third 


. Additional District Judge, Lucknow, dated 
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rens. 
MIR SINGH p. MAKKHAN. 
the 9th March 1922, modifying that of the 
Munsif, South Lucknow, dated the ryth 
March 1921. 
Mr. Daya Kishen Seth, for the Appellants. 


Mr. A. P. Nigam, for Respondent 
No.. I. 
ORDER.—The  defendants-appellants 


have appealed to this Court against 
a decree for redemption of a mort- 
gage passed by the Court below in 
favour of the plaintiffs-respondents. In 
their Memorandum of Appeal they attack- 
ed the plaintiff's right to redeem es well 
as disputed the amount. for which 
redemption has been allowed, claiming a 
larger sum than that which has been 
awarded to them by the decree of the 
lower Court. 

The learned Pleader for the appellants 
says, that the difference between 
the amount now claimed and the 
amount -decreed by the lower Court 
is Rs, 336. The respondents’ Pleader 
says that the appellants should pay a 
Court-fee on this amount. The ruling of a 
Bench of this Court in the case of 
Sangat Bakhsh Singh vw. Rawat Dijdeo 
Bakhsh Singh (1)supports the Plead& 
for the respondents. The appellants 
wanttime to make good the deficiency, 
They are allowed time to do so 
tillthe 30th May 1923, and they are fur- 
ther directed toamend their Memorandum 
of Appeal so as to show the amount of the 
mortgag-emoney now claimed. 

G.-H, OrJer accordingly, 


(1) 67 Ind. Cas. 968; 2 o. C. 30; (1922! A, X 
R. (0.) 82. - ilg 1 
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ALLAHABAD HIGH COURT. 


e SECOND CIVIL APPEAL No. 1407 OF 192%, 


. February 22, 1923. 
Presenil— JusticeSu P. C. Banerji, KT., end 
Mr. Justice Gokul Prasad. 

MIR SINGH—DEFENDANT—AÀPPELLANT 
e versus ° 
MAKKHAN — PLAINTIFF—RESPONDENT, 
Jurisdiction af Courts—Sult for declaration of 
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MIR SINGH Y, MAKHAN. 
* Hile lo crops—Cloil Courts, jurisdiction of— 


Equity—Wrongful dispossession of tenant by land- - 


lord—Possession given to third person—Tenant, 
whethey can claim crops grown. 

A suit for a. declaration that plaintiff is entitled 
to the value of crops.grown in a certain plot of 
land ss cognizable by a Civil Court. [p. go, col. r.] 

Ram Singh v. Girraj Singh, 26 Ind. Cas, 731 
37 A. 41; 12 A, T, J. 1252, distinguished. 


Wherea zeminday wrongfully dispossesses a tenant 
from a plot of land ard puts another person 
in possession of the. same, and the latter raises 
a crop thereon, whatever remedy the tenant 
may have against the landlord, he cannot on 
any principle of equity, claim any portion of 
the crop, the ownership in which rests with the 
person who raised it. fp. 90, col. 1.] 


. 
? 


Second appeal from a decree of the Addi- 
tional District Judge, Meerut, modifying 
that of th: Subordinate Judge, Mu-. 
zafiarnagar. i 


Messrs. S. Abu Ali and Katlas Chandra 
Mital, for the Appellant. 
. Dr. K. N. Katju, for the Respondent, 


nected Second Áppeals Nos. 1408 and 1643 
of 1921 arise out of a suit brought under 
the following circumstances. The defen- 
dant made an application to the Criminal 
Court under section 145 of the Criminal 
Procedure Code in respect of certain plots 
of landand thesugar-cane crop which exist- 
ed on that land. Both parties claimed 
the sugar-cane crop and claimed to be in 
possession. The Criminal Court caused the 
Sugar-cane crop io.be sold by auction 
and the amount realised by the sale was 
Rs. 1,450-8. After the case under section 
145 of the Code of Criminal Procedure 
was decided, the present plaintiff applied 
to the Criminal Court for payment to him 
of the aforesaid amount which had been 
placed in deposit with one Banarsi Das. 
The Criminal Court referred the plaintiff 
to the Civil Court to have his title to the 
money determined. Thereupon the 
present suit was brought for a declara- 
tion that the aforesaid sum of Rs. r,450-8 
was due to him, the sugar-cane 
crop having been raised by him and not 
by the defendant. The plaintiff, no doubt, 
stated that he was the sub-tenant of the 
defendant in'respect of the four plots of 
land oa which the sugar-cane crop had been 
grown but both the Courts below have 


* 
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found that this statement was not true, 
The Court of first instance came to the 
conclusion that the four plots of lard in 
which the sugar-cane crop hed been grown 


. formed the cultivatory holding of the de- 


fendant, that the zemindar had dispossess- 
edthe defendant and had put the plantiff 
into possession and that the plaintiff had 
sown thecrop: That Court was of opinion 
that as the land was the cultivatory hold- 
ing of: the defendant, the plaintiff should 


beawarded only a half of the value of tke 


crop although the whole crop accordirg 
to the Court's ünding had been raised 
by the plaintiff alone. One fails to under- 
stand on what principle this decree was 
made. If the crop was raised by the plain- 
tiff it belonged to him. He may*not have 
any title to the land in which the crop 
was grown but the cropitself was his prop- 
erty and, therefore, he was entitled to tke 
price of the sugar-cane which he had raised 
onthisland. From this decree of the Court 


| - of first instance both parties appealed. 
JUDGMENT.—This appeal and the con-. 


The learned Judge of the lower Appellate 
Court found that the defendant had failed 
to prove that he had raised the crop ard 
he came to the conclusion that the crop 
had been grown by the plaintiff. It is 
true that he said in his judgment that, 
inasmuch as the defendant had admitted 
in the Revenue Court that the crop had 


been sown by the plaintiff, the onus lay ` 


upon him to prove that he had grown the 
crop. The question of onus did not at 
all arise in the lower Appellate Court as 
both sides ‘had given evidence. In this 
case the allegation of one party was that 
the sugar-cane crop belonged to him ard 
that of the other party was that he was 
the owner of the crop. No third party 
was involved. The crop was either raised 
by the plaintiff or by the defendant. If 
the defendant failed to prove that he had 


2 


raised the crop, the inevitable conclusion . 


was that it was the plaintiff who raised 
it, and the finding of the lower Appellate 
Court is that the crop had been grown 
by the plaintiff. That Court further found 
that the landlord forcibly 
the defendant and put the plaintiff into 
possession and that duting the period of 
the plaintiff’s possession he had planted 
the sugar-cane antl raised the crop. That 
being the finding of the lower Appellate 


dispossessed, © 


Pu 


in the plaintiff’s favour 


“priate any portion. of the crop. 


g0 


to the crop and to the amount which re- 
presented the value of the crop. There 
was no principle of equity under which 
the defendant could take away or 2ppro- 
If tke 
landlord wrongfully dispossessed him, 
his remedy was to sue for restoration 
of possession and for compensation 


from the landlord for wrongful dispos- ` 


session; but he could not claim any portion 
of the. crop existing om the lard 
which had been grown not by him 
but by the plaintiff. The learned Judge 
was, therefore, wrong, in our opinion, in 
holding that upon some equitable prin- 
ciple the defendant was entitled 1o ore- 
third. of the crop and in making a decree 
for two-thirds 
only. From this decision of the learred 
Judge the tlfree appeals before us have 
been preferred, two of them, namely ,Secor.d 
Appeals Nos. 1407 and 1408 of 1921, by the 


. defendant, end No. 1643 by the plaintiff. 


. the plaintiff had grown the crop. 


‘to the value of the crop. 


It is urged on behalf of the defendant that. 
` -the Civil Court was not competent to 


entertain the suit and that ihe suit ought 
to have been instituted in the Reverve 
Court. "This plea is clearly untenable. The 
matterin controversy between the par- 
ties was the value of the sugar-cane crop, 
and what the plaintiff claimed was a de- 
“claration tothe effect that he was entitled 
There was no 
disputeinthesuitastothetitletothe land 


' jn which thecrop was grown. Incidentally 


the question might arise, by what title 
He no 
doubt said that he was the sub-tenaht 
of the defendant, but he failed to sub- 
stantiate that statement, and the Court 
came to the conclusion, as stated above, 
that the zeminday had wrongfully dis- 
possessed the defendant ard had put the 
plaintiff into possession. This act oi the 
zemindar may have been, improper but 
there was no question of the title to [Le 


"land in the present suit, and consequently 


the suit could not be brought in the Revente 
Court. Mr. Mitel called out attention to 
a ruling reported jn Ram Singh v. Girray 
Singh (1), but that” rufirg. merifestiy kis 
no application toa case of this kind. 


(i) 26 Ind. Cas. 731; 37 A. 415 12 A. L. J.. 
1252. = 
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The next contention was that the Court 
below had wrongly placed the onus of proof 
on the defendant. We have already com- 
mented on this matter. There was no 
question of onus of proof in the case be- 
fore the lower Appellate Court, both sides 
having given evidence; all that it had to 
decide upon the evidence was whether the 
crops belonged to the plaintiff or te the 
defendant. Ifthecrop had not been grown 
by the defendant, the only other person 
who could have sown it was the plaintiff 
and the finding was that it was the plaintifl's 
crop. "Therefore, the appeals which have 
been preferred by the defendart are with- 
out force and must be dismissed. As 
regards the plainiifis appeal it must suc- 
ceed. Upon the finding that the crop 
was raised by the plaintif, heis entitled 
tothe amount which was realised by tke 
sale of the crop, and to this emount tte 
defendant has no title. The whole of ike 
plaintif’s claim ought to haveteen decreed, 
The result is that we dismiss the appeals 
of the defendant with costs and decree 
the plaintifi’s appeal with costs. 

K. S. D. & N. H. Appeal dismisseg. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 
SxCoND CIVIL APPEAL No. 36 OF 1922. 
. May 30, 1923. 
Pvesent;—Mr. Wazir Hassan, A. J. C. 
B. PIRTHI PAL SINGH— 
DEFENDANT—APPELLANT 

UEISUS 

Raja MUHAMMAD EJAZ RASUL 

KHAN—PLAINTIFF—RESFONDENT. 

U. P. Court of Wards Act(IV of 1912), s. 61 
—Covenant by Court of Wards—Personal liability 
of ward—General yule. 

It is a well-settled principle of law that a 
guardian cannot so contract in the name of his 
ward as to entail the impcsition of a petsonal 
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Under section 6r of the U. P. Court of Wards 
Act, however, a ward becomes personally liable 
under a covenant entered. into by the Court of 
Wards on his behalf. (p. 92, col. 2.] 

Therefore, although the breach of a warranty 
implied by law in respect of a sale effect- 
ed by the Court of Wards on behalf of a ward 
cannot resultin the personal liability of the latter 
for damages, yet where an express covenant of 
warranty of title has been entered into, the pur- 
chaser is entitled to be indemnified, [p. 92, col. 1.] 


Appeal against the decree of the Sub- 
‘ordinate Judge, Bara Banki, dated 22nd 


July 1922, upholding decree of the Munsif, 


inn sanehighat, dated 3rd April 1922. 


Bisheshar Nath Srivastava, for the 


Pence 
Mr. Niamatuilah, for the Respondent. 


JUDGMENT.—Ia the year 1891 the 
estate of the predecessor-in-interest of the 
plaintiff was under the superintendence 
of the Court of Wards of the United Pro- 
vinces and so was the estate of the defend- 
ant-appellant. Acting on behalf of those 
disquiüfied proprietors, who.were minors, 
the Court of Wards executed a deed. of 
$ale on the 22nd August 1891 in respect 
of certain “properties belonging to the 
appellant in favour of the respondent’s 
predecessor-in-interest. . Amongst those 
properties owas included a 5. pies 
6 kirants 4 jaw sharein pati Bangawan, 
pargana Daryabad, Tahsil Sanehighat, Dis- 
trict Bara Banki, andin thescheduleattach- 
ed tothe deed ‘of ‘sale the nature of this 
share was described to be ‘‘ by mortgage 
in consideration of- Rs.3,000," and the sale 
price the sum of Rs, 783. The vendee in 
pursuance of the couveyance entered into 
possession of this property. and continued 
in enjoyment of that possession till the 
year 1920 when he lost it in consequence 
of a decree in a suit of ejectment to be 
mentioned in detail hereafter. The ori- 
ginal mortgagor was a Muhammadan lady, 
who died in the year 1920. On her death 
certain persons claimed to he entitled 
to the reversionary interest in therrop- 
erty morigaged on the ground that the lady 
held under a custom of the family only 
a life interest in the property. Their claim 


succeeded with the result that the plaintif- _ 
. the Subordinate Judge of Bara Banki, 
gaged property without, of course, receiving ` 


respondent was dispos.esed òf the mort- 


anything by way of the return of the mort- 
gage-money, the -title which succeeded 


against him being paramount to that of 
the mortgagor. 

The. . plaintiff-respondent then . brought 
the suit, out of which this appeal hes arisen, 
for the recovery of Rs. 783, as damages 
for breach of the covenant relating 
to the warranty of title contained in the 
sale-deed. The defence was that there 
was no such covenant as would entitle 
the plaintiff to a claim for damages arising 
out ofthe factsstated above. The plain- 
tiffs claim was succeeded in the Courts 
below. Hence this appeal by the defend- 
ant. The Court of first instance seems 
to have conceded that there was no indem- 
nity clause in the sale-deed which would 
justify a claim on the part of the plaintiff 
on the facts as they have happened in 
this case. It says:—-'' The sale-deed con- 
tains clear covenants for title and for 
the quiet enjoyment. It is true that there 
is no clause such as (s46) by which a trans- 
feror undertakes to indemnify the trans- 
feree against the loss occasioned by the 
conduct of any person not claiming through 
him.” The argument on behalf of theplaint-_ 
iff in that Court seems to haveproceeded 
on the line that there was a warranty im- 
plied by law under the provisions of section 
55, sub-section (2) of the Transfer of Prop- 
erty Ac., 1882. The Court accepted the 
argument and gave effect to it, observing 
thet there was no contract to the contrary 
in the sale-deed. An argument wes ad- 
vanced on behalf of the defendant that ke 
was not personally liable for any damages 
ansing oul’ of the warranty implied 
by law. 'This argument was supported 
by quoting 2 decision reported as 
Srinivasa Thathacharlu v. Neolamma 
(1). The Court distinguished that 
case on the ground that ‘‘the claim tor 
damages was based on an expressirdemnity 
clause contained in thesale-deed. The 
case was not considered from the aspect 


. of their being an implied guarantee of title 


In every sale-deed". On these grourds 
the argumeat was repelled and eventually 
a decree was passed in favour of the plaint- 
iff. 

The defendant appealed to the Court of 


(1) 55 Ind. Cas. 436; 11 L. W. 2463 (1920) .M, 
W N.340. 
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"The learned Subordinate Judge agreed 
with the Court of first instance and held: 
“I think it must be held that tbe case is 
governed by sections 54 and 53 of theTrans- 
fer of Property Act, that the vendor was 
. bound to disclose the defect in his title 
' £o the vendeeand that taere wasan implied 
warranty of title?” As regards the per- 


sonal liability of the defendant, thelearn- 


ed Subordinate Judge was of opinion 
that, inasmuch asthe sale was effected 
by the Court of Wards the defendant 
must be held liable for the damages arising 
out of the implied ESTARI in respect 
of that sale. 

I must disagree with these grounds of 
. decision. The breach of a warranty implied 
by law in respect of a sale effected by the 
Court of Wards cannot result ina personal 
liability of the defendant for damages. 
It is a well-settled principle of law that a 
guardian cannot so contract in the -name 
of his ward as to entail the imposition 
of a personal liability on the ward—See 
the decisions of their Lordships of the 
..Privy Council in the cases of Waghela 
` Rajsanji v. Shekh Masludin (2) and Indur 
Chinder Singh v: Radhakishore Ghose 
(3), The pl: ‘intiff’s claim, therefore, cn 
the basis: of the breach of an implied 
warranty cannet be sustained. 

The line of argument taken in this Court, 
both by the learned Advocate for the appel- 
lant and the learned Advocate for the res- 
pondent, took an entirely different direction 
irom the oae in which it proceeded in 
the Courts below. It. was argued, I am 
sure, with a subconsciousness, that the 


-- claim could hot succeed on the ground 


of the breach of warranty implied by law 
unless there was an express covenant con- 
tained in the deed, entitling the plaintiff 
to the remedy which he has sought 
jn, this suit, end which has been granted 
to him by the Courts below. This was 
in accordance with the case set out in the 


plajat. If the sale-deed contains a cove-" 


nant of the nature which the plaintiff's 
learned Advocate contends it does, then I 
' have no doubt that, ia apie ot the rule of 


(2) ii B. 55% 14 
5 Sat. P. C. J. 16; 6 Ind, Dec. (N. 53 364 (P. C). 

. {3 . 19 C. 507; 19 I. A. 90; 6 Sar. P, C. J. 185; 
ind. Dec. (N. 8.) 782 (P.C.). 


(2), 


- loan. 


I. A. 89; rx Ind, Jur. 315: 


the general law, which I have stated above, 
the defendant-appellant will be bound to 
indemnify the plaintiff under the pro- 
visions of the special law applicable 
to him as contained in section 61 of the 
U. P. Court of Wards Act, 1912. The 
second portion of section Cr; sub-section 
is to the effect that the covenants 
entered into by the Court of Wards shall 
be binding on the ward after the ward 
has ceased to be under tke superintendence 
of the Court of Wards and by sub-section 
(4) of the same section a retrospective 
effect is given to the provisions of this 
section. ‘Ihe learned Advocate for the 
appellant contends that the context suggests 
that the ward's liability is limited for its 
satisfaction to the property which may 
be charged with it. I do not agree with 
this contention. To my mind the language 
is wide enough to make the ward personal- 
ly liable. Such of the words of sub-section 
(2) as have a bearing on the question under 
consideration may be quoted here: ''Such 
covenants. shall be binding on.the ward 

„after the ward has ceased to be 
under the superintendence of the Court 
of Wards.” It follows that if the sale- 
deed contains a covenant of warranty 
of title in relation to the mortgage in ques- 
tion, it must beheld that the decrees 
passed by the Co-rts below against the 
appellant are correct. 

The sole question for consideration now 
is whether there is or not such a cove- 
nant in the sale-deed. A mortgage is the 
transfer of an-interest in specific immove- 
able property for the purpose of secvring 
the paymnet of money advanced] (vide 
section’ 58 of the ‘Transfer of Property 
Act, 1882) The substance of a mort- 
gage, therefore, is tne treusaction of the 
loan involved in it and the transfer of the 
property is merely collateral for the pur- 
pose of securing the re-payment of the 
When this sale-deed, therefore, con- 
veyed mortgagee rights in the share men- 
tioned above it conveyed  primerily the 
right to recover the debt and it is common 
eround that at the date of the conveyance 
both the vendor and the vendee, who 


“in this particular case were, ho ever, re- 


presented by one person, that is, the Deputy 
Commissioner of Bara Banki, knew . 
that there was no defect.in the title of 
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the mortgagee in respect ot the recovery 
of the mortgage-money. ‘The plaintifi’s 
learned Advocate argued that what was 
conveyed to his client's  predecessor- 
in-interest in the mortgaged premises was 
an interest to enjoy the mortgage 
property in perpetuity pro tanio and, in- 
asmuch as the plaintiff has been de- 
prived of that enjoyment in consequence 
of the decree obtained by persons who had 
a paramount title to that of the mort- 
gagor, he was entitled to the damages 
claimed by him. I do not agree with 
this argument, for if the mortgage-money 
was paid to him on the day following the 
conveyance he would have had no occa- 
sion to enjoy the possession of the property 
and yet he could not have haa any 
claim for damages: against the vendor. 
The substance, therefore, of the right 
which was conveyed to and acquired by 
the plaintiff's predecessor-in-interest was 
the right to the mortgage-money. I have 
already said that the vendee and vendor 
both knew that the vendor had such a 
right and, therefore, the transfer of that 
right was conveyed by the words, “ and 
all the estate, right, title, interest of the 
said vendor into and upon tne same (the 
premises conveyed)," and the following 
words sufficiently amount io a covenant 
in respect of the soundness and the validity 
of that right. ''To have and to hold the 
same to the use of the said Shaikh Naushad 


Ali Khan (vendee), his heirs and assings, 


tor ever and the same vendor doth hereby 
for and in behalf of the said miror Babü 
Pirthipal Singh (vendor) his heirs and 
assigns convenant with the said purchaser 
that notwithstanding anything by him 
or his predecessors-in-title done omitted 
or Knowingly suffered he now hath power 
to grant the said premises and that the 
same shall at all time remain and be to 
the use of the said Shaikh Naushad Ali 
Khan . and that free and discharg- 
ed from or otherwise by the vendor for and 
in behalf of the said Babu Pirthipal Singh, 
his heirs and assigns sufficiently indemni- 
fied against all estates, incumbrances, claims 
aud demands.” Any claim, therefore, in 
derogation of the right to .ecover the 
morcgage-mioney was provided against by 
the covenant for indemnity in relation 


thereto contained in the words quoted. 
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above. I have already stated that not 


‘only such a claim was made but it has suc- 
ceeded also and the plaintiff-respondent 


has lost possession of the mortgaged prop- 
erty without recovering the mortgage- 
money. 3 
- The appeal fails and is. dismissed with 
costs. 


G. H. & N. H. Appeal dismissed. 


- NAGPUR JUDICIAL COMMISSIONER’ S 
; co : 
" SECOND CIVIL APPEAL No. 243 oF 1922. 
March 23, 1923. 
Present :—Mr: Hallifax, A. J. C. 

NARAIN—PLAINTIFF— APPELLANT 
| ) versus l 
- TUKARAM—DETENDANT— RESPONDENT. 

- Court- Fees (Act VII of 1870), s. 7, cbs. 
v, xi (cc) — Tenant staying over after notice to 
quit—Suit for possession—Court-fees — Tenant 
holding over, who is. ` 

“A suit for possession against a persou who con- 
tinues to be in possession after his tenancy has 
come to an end and who was given a notice to 
quit according to law, is not for recovery of im- 
moveable property from a person who is a tenant 
holding over but is a suit to recover it irom a 
trespasser-and as such falls not under section 
7, XI (cc) oi the Court-Fees Act but under clause 
V of that section, ([p.1:94,cols. 1 & 2.]. 

A tenant holding over is a person who, after his 
right to the occupation of land under lawful title 
is at an end, continues, having no title at all, in 
possession of the land without the agreement 
or disagreement of the perscn in whom the right 

of possession resides. [p. 94, col. 2.] 

¿cond appeal from the decree of the 
Additional District Judge, Nagpur, dated 
the 6th Mach rg2r, in Civil Appeal 
No. 152 of 1921. 

" Messrs. A maram ‘Bhagwant and S, C. 
Dutt Choudhury, for the Appellant. 

, Mc. M. R. Bobde, for the Respondent. 
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JUDGMENT.—The plaintiff is the malik 
makbuzz of a field valued at Rs. 5,600 of 
which the annual revenue is Rs. 5r. He 
claimed possession of this field from the 
defendant, alleging that the latter had 
taken a lease of it from Fim for the year 
X920-21 (1330 F.) for Rs. 145, and had 
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wrongfully re-taken possession of it after 
the end of the year by going on the land 
‘with his harrows. It was further alleged 
in the plaint that the plaintiff had given 
the deferidant written notice in November 
1920, that he would have to quit et the 
end of the agricultural year. The defence 
was that the plaintiff had given the de- 
fendant a fresh lease of the field for the 
year 1331 Fasli in September 1920 for 
Rs. 145 and had recovered a portion of the 
lease money at the- time. - 

2. In the First Court the second lease 
alleged by the defendant was held not 
proved and the plaintiff was given a decree 
fur possession. In respect of the payment 
of costs the learned Subordinate Judge 
held that the suit was of the kind mentioned 
in clause xr (cc) of section 7 of the Court- 
Fees Act, and ordered, therefore, that the 
. Pleader’s fee should be calculated on the 
sum at which the suit was valued for Court- 
fees, as under section 8 of the Suits Valua- 
tion Act the valuation for Court-fees and 
for jurisdiction would be the same in that 
case. In this, and also in the decree, the 
mistake was made oi taking Rs. 255 as 
the proper valuation for botb' purposes; 
if the suit was of the kind mentioned in 
clause KI (¢c) of section 7 of the Court- 
Fees ‘Act, the proper. valuation was 
Rs. 145. ] 

3. In appeal the learned 'Additional 
District Judge held that the lease for the 
second year alleged by the defendant 
was proved to have been granted and order- 
ed that the suit should be dismissed. A 
plea was mentioned as raised by the plaintiff 
. who was there the respondent, that the 
Court had no jurisdiction to hear the appeal 
as the market-value of the property was 
in excess of Rs. 5,000, but the learned 
Judge affirmed the view taken in the First 
Court that thesuit was of the kind menticned 
in clause X. (c£) of the Court-Fees Act, 
and, therefore, the value both for Court- 
fees and for jurisdiction was only Rs. r.f5 
(the mistake of the First Court in calling 
the amount, Rs. 255 being noticed and 
corrected). = 

4. The question of the jurisdiction of 
the lower Appellate Court is raised again 
here. In that connection, we ere con- 
cerned with nothing but the allegations 
— jn the plaint, and they cannot possibly 
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be regarded as calling the person from 
whom the plaintiff claimed to recover 
immoveable property either. a tenant cf 
a tenant holding over. No attempt has 
been or could be made in this Court to 
support the view that the plaint makes 
any allegation of actual tenancy during 
the second of the two years, but the learned 
Pleader for the defendant has contend- 
ed that, on the plaintift’s allegations, he 
‘was a tenent holding over. The first 
suggestion of this to be found in the case 
isin the petition of appeal to this Court, 
where the proposition seems to have been 
set up for the pleasure of knocking it 
down again. A ''tenant holding over”, 
or a tenant at sufferance, is a tenant “wro. 
after his right to the occupation, under a 
lawful titlé is at an end, continues (having 
no title at all) in possession of the land, 
without the agreement or disagreement of 
the person in whom the right of possession 
resides.” (Wharton’s Law Lexicon, page 
841). Woodfall’s Law of Landlord and 
Tenant defines a tenant on suffercnce as 
“one who entered by a lawful demise 
ortitle, and, after that has ceased, wrongfuMy 
continues in possession without the assent 
vr -dissent of the person next entitled, " 
explaining further that "the  reversioner, 
who suffers this is considered to be guilty - 
of some laches or negligence, as i$ generally 
the case. — 


* 5. The plaint very cleatly asserts that 
the defendant did nut remain in possession 
after the end of the first year without the 
disagteement of the plaintiff, as it is alleged 
that the latter gave him written notice 
to quit. Even according to the defendant's 
own al'egations, if they could be taken 
into consideration in deciding this point, 
he could not. be called a tenant holding 
oVer as he very distinctly asserted, that he 
was not tkere without the agreement of 
the owner. 'The suit is clearly for the 
possession of land held by a trespasser, 
end falis under clause v of section 7 of 
the Court-Fees Act. The proper valuation, 
t:etefore, for Court-fees is Rs. 255 and. for 
jurisdiction is Rs. 5,600, so that the appeal 
lay to this*Court and not to. the Cout 
of the District Judge. 7 

6. The decree of the lower Appellate 
Court- will accordingly be set aside, and the 


Vol, 74) 

LAI, BAHADUR V. MURLI DHAR. 
Case will go back to that Court with instruc- 
“tons to return the petition of appeal to 
the defendant under r. roof O. VII, read 
with section roy, 0f the Civil Procedure 
Code. The defendant-respondent must pay 
all the costs incurred in this and the 
lower Appellate Court, but this order will 
be subject to modification in any appeal 
from the original decree that he may present 
to this Court. 


G. R. D. Decree set aside. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
FIRST CIVIL APPEAL Nu. 11 OF 1922. 
May Io, 1923. 
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e LAL BAHADUR AND OTBERS— 
DEFENDANTS—APPELLANTS | 
verses 
MURLI DHAR—PLAINTIFF AND OTHERS 
~—DEFENDANTS—RESPONDENTS. 
Transfer of Property Act (IV of 1882), 
s, 76, cl. (g) —Mortgagee's duty to keep accounis— 
Conivact to the contrary. i 
A mortgagee is, in view of s. 76 (g) of the Trans- 
fer of Property Act, under a statutory obligation 


to keep clear, full and accruate accounts of all 


sums received and spent by him as mortgagee. 
A mortgagee cannot contract himself out of this 
legal duty, there being no reservation in favour 
of a contract to the contrary as there isin some 
of the otherclauses of the section. [p. 97, col. x ] 

The only casesin which the performance of the 
duty imposed by section 76, clause (g), of the 
Transfer of Property Act can be dispensed with 


psi provided for in section 77 of the Act. fp. 97, 
col. r.] 

^ Appeal ‘against a decree of the Sub- 
Judge, Sitapur, dated the 5th Septemaer 


I92I. 


Nath Srtvatana, for the Appellants. 
Messrs. Ram Chandra, Chail Behari Lal 

and Har Dhian Chandra, or he Respond- 

ents. ` à e l 


JUDGMENT.—This is'an appeal from 
the decreé of the Subordinate Judge of 
Sitapur; dated the 5th of September 1921, 


Messrs, Haidar Husain aud Bishambhar . 
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allowing: the claim of the plaintiff-respor.d- 
ent for foreclosure of a mortgage in lieu 
of Rs. 30,887-14-7. "Theapfellants in this 
Court are the delendants-mortgegors. ‘Ike 
Sole ground of appeal argued before us is 
the accuracy of the amount of the mort- 
gage-money found due to the mortgage 
by the Court below. Other grounds of 
appeal taken in the memorandum were 
abandoned and the cross-objections filed 
by the plaintiff-respondent were not ar- 
gued, 

The basis of the plaintiff's claim is tte 
deed of mortgage, dated the 21st of Decem- 
ber 1897 (Exhibit 1). The amount of the 
principal sum secured thereby is Rs. 5 200, 
The rate of interest agreéd uponds I4 annas 
per cent. per mensem and the property 
mortgaged is the 12 annas share of village 
GobindaSarai. Theconditipns of the mort- ` 
gage which have a bearing on this appeal 
are as follows :— 

(i) The mortgagors shall redeem on pay- 
ment of the principal and the interest 
at the end of Jaith, 1305 Fasli, t.e., the 
middle of June 1898. 

(2) In default, the mortgagee will ke- 
entitled to enter into the possession of the 
mortgaged property. 

(3) In case possession is taken by the 
mortgagee, there will beno redemption 
for five years following it. B 

(4) “The amount of principal, interest 


aud compound interest that shall become 


dueatthetime of taking possession eccord- 
ing to the terms hereof shall carry interest 
at therateof annas 14 per cent. per month. 
Theincome (from the) mal and sewai items 
in accordance with the Putwart’s papers 
shall be applied in the first instance after 
payment of the revenue, other Government 
demands, village expenses and. collection 
expenses, and the balance shall be appro- 
priated by the mortgagee towards interest 
and then the surplus (if any) shall go to- 
wards the payment of principal.” 

Itmay benoted here thattheword ‘income’ 
in the above clause is a translation 
of the word ‘nikasi’ in the original deed 
of mortgage which means the gross income 
as distinguished from the net income. 
The Counsel for the parties also agree to 
the above interpretation and this is the 
interpretation accepted in the plaint para. 
graph 2 (h 3). ; 
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(5) “If the aforesaid interest is not 
paid off out of the amount of profits, the 
remaining amount of interest shall carry 
compound interest to be paid six monthly 
. at the aforesaid date. It shall be paid 
-along with the principal at the time of re- 
" .demption (of the mortgaged property) and 
then the property shall be redeemed. The 
property ‘cannot be redeemed unless the 
anount due under this mortgage-deed is 

-paid of.” . o, 

(6) “If we, the executants, do uot get 
the mortgaged property redeemed after 
five years the mortgagee shall also be entiti- 

. edtohavethemortgaged property foreclosed 
- ot bring a money stit in respect of the en-- 
'tireamotut of pfincipal, intreest and com- 
pound interest and realize the same from 
the person and other property of the exe- 
cutants and by getting the latter sold by 
auction." — . 8 
The mortgagors made default in the 
. paymeat ofthe mortgage-money on the due 
date with the result that the mortgagee, 
-after an interval of over six years from 
. the date of default, brought a suit for the 
recovery of possession and obtained a 
- decree onthe 5th December 1904 / Exhibit 3) 
03 à compromise dated the 28th of Novem- 
ber 1904, (Exhibits 2 and 3) the -essential 
terms of which wereas follows;— | 

“ (1) It has been agreed that Rs. ,10,000 
is due to the plaintiff on account of the 
amount of principal and interest. The 
plaintiff has, as a measure of favour, 
renitted the remaining amount due and 
costs. 

“(2) As regards this item of Rs. 10,000 
it has been agreed that the defendants 
may depositit within three months from this 
date, sothat the property may beredeemed. 
In cise the above period expires the plain- 
tiff, according to the terms of the mortgage- 
deed, shall get possession of the mortgaged 
property for five years. Theamotnt of in- 

.terest and profits shall be adjusted in 
accordance with the terms of the mortgage- 
deed." | 

The three months and the extended pe- 
riod of two months (Exhibit Al) expired 
without any paymeht being made by the 
mortgagors. Eventually, the mortgágee en- 
tered into the possession of the. mort- 
gaged property on the. 17th of September 
1905 (Exhibit 5j. The mortgagee’s pos- 
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session, for the purpose of account, has 
been treated to have commenced from tke 
beginning of the Fasli year 1313. 

By the effect of the compromise decree 
dated the 5th of December rgo4 (Exhibit 
3) the mortgage-money was fixed at 
Rs. 10,000 and was to carry interest and 
compound interest in accordarce with tke 
ternis of the deed of mortgage. 

The relief asked for and granted by tke 
Court below is a decree for foreclozrue 

The ground on which the paryer fcr 
this relief is founded may Fest Le stated 
in the language of the plaint itself. 

‘ro, That the period of the plaintiffs - 
mortgagee possessioss expires on 17th Sep- 
tember rgro and the plaintiff is entitled 
to get the mortgeged property foreclosed. 

II, That in confirmity with the con- 
ditions of the mortgege-deed, the com- 
promise and the decree aforesaid, receipts 
have been given in the account, entered 
in statement No. I containing the full gross 
rental of the mortgeged property ard the 
rent of the plaintiff's khudkasht lerds to 
the extent of the mortgaged share egd 
in accordance with the statement No. 2 
relating to principal, interest and'compound 
interest up to the ead of April 1920, the 
money due to the plaintiff, after deducting 
the amount realized as setforth in tke 
statement No. 2, comes to Rs. 30,984-6 
besides future interest .and compound 
interest till the date of realization. 

The statements of account referred to in 
paragraph ir quoted above are statements 
prepared for the purposes of this suit and 
are attached to.the plaint.- The nature 
of each of the two statements is stated in 
the same paragraph and need not be re- 
peated. 

. Paragraph .13 of . the plaint states 
that the said statements of account are 
based on ''Patwari's stipplementary rent 
roll’ except fur the years 1326 and 1327 
Fash tor which the Patwari’s papers-were 
not available and for those years ''the 
profits have been calculated approximately." 

Now a perusal of tbe statements of ac- 
count reveals the plaintiff’s case to be that 
the profits of the property mortgaged have 
fallea far short of the amount of interest, 
with the result that the account proceeds 
Q.1 the basis of six monthly rests and con- 
tintes throughout as Such, It is obvious 
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that, in order to obtain the relief for fore- 
closure as prayed- iur, tbe plaintiff must 
substantiate these. accounts. ` He wes 
under a statutory obligation tu“! keep clear, 
full and accurate accounts . of all sums 
received and spent by him as mortgagee.” 
(Vide section 76 (g), Transfer of Property 
Act, IV of 1882), He says that he has 
kept no accounts, at all events he has pro- 
duced none. His Counsel argues that the 
mortgagee has discharge! the legal obli- 
gation by tendering the -Patwari’s papers 
in evidence as: provided in the deed of mort- 
gaye, We are of opinion that the plaintiff 
could not contract out of this legal duty, 
there being no reservation in favour of a 
contract to the contrary as there is in souie 
of the clauses of the afore mentioned section 
76. Nor do we think that the Patwart's 
papers were intended by the parties to 
the mortgage to serve as a substitute 
for the mortgagee's accounts which are 
inteaded _ to serve. many more purposes 
than the Patwaıri’s papers can possibly do. 
Taos2 purposes are stated in clauses "(g) 
an i (4) of section 76. "Tae only cases in which 
the performince^of the duty imposed by 
: . € - e 
sectioa 70, clause (g), can be dispensed 
with are provided for'in section 77. It is 
clear that the present case does not fall 
within the-last nientioned section. > 


' -As regards the evidentiary -value of the 
Panwariís papers, the learneti Subordinate 
Judge. is of opinion that they are not re- 
liable, In .this particular case we agree 
with bim that they are not. The danger 
of relying.on these papers is enhanced by 
several facts, - The bulk of the area under 
cultivation yields grain rent, the amount 
of which naturally varies from year to 
year, and with a view to approach to any- 
thing like-accruacy the crops must be ap- 
praised and valued every year. ` The plaint- 
iff has not siown that tnis was douse ex- 
cept-in the year 1327 when the profits, as 
given: by the Paiwari Kali Charan 
(P. W. No. 1), came to Rs. '1,367-9-9 
which leave a -balance of Rs. 
after © deducting the | Government 
revenue, "luis is more than the amount 
` of interest Rs, T,o5u a year: Tae detead- 
ant's 
tie Patwart did not attend the anrwal ap- 


praisement ^ of crops.-The, learned Sab- 
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-evidenc® consistently shows that 


- -a 
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ordinate Judge refers to this evidence with. 
out any adverse comment, Mo 
2. There s an area of over 3o -bighas 
pukhta ot sir and khudkashé lands cultivated 
by the mortgagee from year to year. 
The Patari's papers show no profits what- 
soever arising from those lands. The plaiut- 
iff has, in statement No. 1, fixed thè rent 
of these lends at Rs. 6 per pukhta bigha 
all through. ‘This standard of valuation of 
the annua] rental is, in our judgment, too 
low. In respect of the lands under his 
own cultivation, the mortgagee isliable 
to be debited’ with a “ fair occupation 
rent’ vide clause’ (#), section 76. Kali 
Charan Putwari(P. W. No. 1) says that these 
lands are of '' better quality ‘than those 
let to tenants"' who give their repts -in 
grain. “The” plaintiff has not given any 
sitisfactory evidence on the basis of which 
a standard of fair’ occupation [rent could 
be obtained. ^ . ^ ^7 ^ ^ ^. 7 
' 4. As regards the lands held.by tenants, 
we have, the evidence of the defendants’ 
witnesses all of whom-ate, tenants oi the 
village in suit. For instance, Baldi (D. W, 
No.2) says that the- *'zemindars get Rs. 8 . 
òr Rs.-9 worth grain per kham bigha.” Tais- 

will come to Rs. 24 or Rs. 27 per pükhta 


. bigha, which we-think is too high. 


o The only, sesar income included- in 
the profits shown in the Parwari's papers 
is a sum of Rs. r2 said to-have accrued 
yearly from the sale of hides, “Here again 
is a suppression of various sources of sewai 
profits which-are disclosed by the cvi- 
dence ^ of the  plaintifi’s witness, 
Kal Charan, Patwari: He | speaks of 
8 annas per plough realized from tenants 
and of an additional levy of Rs. ° 4-14 
per cottom field (kapas). The number `of 
ploughs unanimously given by the defeud- 
ants; witnesses is 4o to 42. Thus, the. 
evidence produced by both the parties 
establishes -seuwa? income of Rs. 12 from 
the sale ot hides; '-Rs. 4-14 from- the 
additional levy on cottoa ficlds, and Rs. 297 . 
from’the-levy ‘oa ploughs annually. ^: ^ 
^5. Farther, the Patwart's annual rent rolt 
(jamabandi) is not fited; what is filed is the 
yeirly abstract giving the total of gross: 

" (tatimma-jamabandty Exh.bits -6- to - 
18, for the years 1373 to-1325 Fasl. Ih: 
the absence of deta ls we are^unable to say: 
that ‘these: totals cover all the sources. of © 
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teveutte: cash rent, grain rent, sir and khud- 
kasht profits and sewat, See in th's connec- 
tion the decision in Noyes v. Pollock (1). 
In agreement with the Trial Judge we are 
therefore, of'opinión that the Patwari’s papers 
on which the plaintiff has based his accounts 
do not furnish a reliable data oa all points. 
The situation, therefore, is this:—that there 
are absolutely no reliable accounts before 
us. The learned Counsel for the appellants 
coitends that the plaintiff having failed 
to establish the case upon which he came 
to Court, his suit “should be dismissed. 
O1 the other hand, the coatention on be- 
half of the respondent is that the ap- 
pellants having failed to prove that the 
mortgagee realized more than what he ad- 
mits, the decree oi the lower Court, being 
for a smaller sum than claimed by him, 
should be maintained. We are unable to 
vield to either of these contentions. 

The method adopted by the learned Sub- 
ordinate Judge is unsatisfactory. He has 
tak:n from Exhibit 37 the area of the land 
in the entire village (16 annas) yielding 
rent in money .fur the five years (1328- 
. 1312) when the mortgagors werein pos- 
session, Again, he has taken from the same 
paper the amount ofthe cashrent for those 
lands only, tor the saute period and finally 
has strack an average of Rs, 1-8-u as the 
rent per Aham bigha. Then, he has arbi- 
trarily fixel 750 kham bighas as the entire 
arel dader cultivation in the village every 
year. O1 this dati he has calculated pro- 
fits at Rs. 813-13-o a year for 1313 tu 1318 
iu respect of tue Iz-anaas share mortgaged. 
Jor tae periol sibsequent to 1318 Fusi 
he his aloptel a. average of Rs. 4 per 
kram bizhi as situwa by the plaintiff ia 
columis 3 and 4 uf statement No. I aad 
has calculated profits oi that basis at 
Rs, 1,123 a year. Besides the deduction for 
the Goverameat reveaue, he has also al- 
lowad 7 pet ceat. to the mortgae:e for his 

collection charges. 
^ — Now, the claim for collection charges was 
expressly abandoied by the mortgagee 
in paragraph r2 of the plaint: The bulk 
of the profits beiug grain reat it may 
be that the mortgagee incurred no expenses 
for collection. He could and might have 
persoaally atteuded to the division of the 


(a) (1885) 3e Ch, D. 336] 55 L. J. Ch. 54; 53 
Le H 4305 33 W.R, 787. 
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grain produce twice a yeat; as the evidence 
of Kali Charan, Patwari, suggests. There was 
therefore, no justification for crediting the ' 
mortgagee with any expenditure for col- 
lectioas, Exhibit 37 upon which the Sub- 
ordinate Judge’s conclusions are founded 
is an abstract of the Pargana Bouk which 
is kept at the Tahsil Head Quarters and 
maintained by the Qanungo under Board's 
Circular 3-VIII Rules 535C and 6u. The 
entries arc made from the Paiwari’s siahas 
which he files at the close of the yearin the 
Tahsil. The evidential value of the entries 
iu Exhibit 37 is, therefore, no more than 
of the entries in the Latwart’s papers them- 
selves, and we have shown that in the 
particular circumstances of this case they 
are not reliable as, indeed, the learned 
Suburdinate Judge himself holds. Further, 


a yearly average of rental found- 
ed merely on cashrent roll cannot 
be accepted as a safe basis for cal- 


culation of profits if we take into consider- 
ation, as we must, the fact that the bulk 
of the profits is derived from the landlord's 
share of the grain produce which has in- 
creased by leaps and bounds durihg the 
latter years of the mortgagee’s possession 
and must have brought immense profits 
consequent on the steady rise in prices 
of grain since 1914; facts which the learned 
Subordinate Judge notices but overlooks 
in striking an average for the purposes 
of the calculation. Besides, the amount 
of cash rental during the mortgagor's pos- 
session as eatered in the Patwari's papers 
isby no mensa correct index ofthe actuals. 
They being the Z-mindars were finally res-. 
poasible for the Government demand which 
miy be assessed at the next Settlement. 
It was to their interest to show as low a. 
rental as possible. Lastly, any calculation 
ou the basis of an average area tinder cul- 
tivatioa for cash rents is, in our judgment, | 
wholly misleading. A perusal of Exhibit 
37 will disclose a remarkable increase in 
the area of lands yielding grain rent and a. 
correspoiding decreasein the area of lands 
with cash-rent since the year 1321 Fasli. 

The mortgagee's case, as disclosed by 
the statement No. r, is, that for the first 
five yeats (1313 to 1318) ef his entering 
into possession the mortgagors ‘continued 
in the actual occupation of the sir and 
khudkashi lands. 


e 
> 
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This case, however, is not set out in the 

‘body of the plaint butis sought to be sup- 
ported by the Patwari's khetaunis for those 
years, Exhibit 25 to 39. The best evidence 
o2 the point under consideration would 
have been the mortgagee ’s accounts. They 
are not before us, nor has the plaintiff or 
any managing agent of his sworn to that 
fact; In the circumstances, we decline to 
accept the Pu/w.iri's papers as sufficient or 
reliable evidence. Oa the other hand, we 
have uaaniuoas evideuce of a large number 
of village tenants produced by the d-fead- 
ants showiag that the plaintif took poss- 
ession also of those lands when he eatered 
into that possession of the share. We 
see no reason to reject this evidence. It 
is coasistent with the probability that the 
lands being of the best quiity and fair- 
ly large in area would naturally be taken 
possessioio0! by the mortgagee who had a 
right to them, No reason is shown or even 
s12gested why the mortgagee did or could 
not take possessioa of these lands from 
the beginning or how he came into posses- 
Soi later, We hold that the mortgagee 
has bea. in possessioa of the sir and khud- 
kasht lands since 1913 Fas’ and is accord- 
ingly liable to be debited with the profits 
thereot, 
' In thestatementi attached tothe plaint, 
we observe that the plaintiff has made 
deductions to the extent of one-fourth 
in the profits arising out ot the si" and 
Riutksshi lands as represeating the fras- 
tio: beloagiag to the share not assigned 
to him, Tae learned Subordinate Judge 
sees to have dose the same thing, This 
clearly is wrong. These lands are nct held 
by tke entire proprietary body of the vil- 
lage butappertaiu exclusively to the m it- 
gazst’s share of I2 annas ia the possessiou 
of the mortgagee, 

We are not prepared to accept the bare 
Sizgestion, unsupported by any evidence, 
that the mortgagee did not keep any ac- 
coiat of his receipt and expenditure. As 
ooserved by the learned Subordinate Judge, 
the plaintiff was a “leading” legal practi-. 
tiorer at Sitapur and keeps karindas and 
munshis. He must be presumed to have 
beea aware oi the provisions of lawo.i the 


subject, We think that the accounts are - 


suppressed, —— . 
disr.2214ia3b for tae appellants has ar- 
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gued that, having regard to the default 
of the mortgagee in keeping or producing 
the necessary accounts, there should be a 
presumption that the whole of the mort- 
gage money, principal (Rs. I0,000) and 
interest has been wiped off by the receipts 
of reats and profits of the mortgaged prop- 
We are unable to yield to this 
argument, ''Presumptions, even $4» odium 
spoliit;ris,have known reasonable limits. 
They must not be coajectures, nor founded 
on data which the evidence itself shows to 
bein exact.’ [Shah Mukhun Lall v. Baboy 
Sree Kishen Singh | (2).] 

The ultimate paragraph of section: 76 
of Act IV of 1882 is as follows:—- 

“TE the mortgagee fail to perform any 
of the duties imposed upon him by this 
section, he miy whea accounts are taken 
in parsuznce of a decree “made under this 
Chapter, be debited with the loss, if any, 
occasioned by such failure.” The genere! 
result at which we.arrive is, that the ret 
proits of the mortgaged property were 
lirze eaoagh tocover the interest (Rs. 1,050? 
as it accrued from yeor to yeer, any de- 
ficieacy in Kharif being balanced by en 
excess in Rabi. We think we are jusitfied 
in backing this conclusion with the pre- 
sumption which we might make against 
the plaintiff to thislimited extent only. 

Farther, clause 3 of the mortgage-deed 
provides that if the interest at the rate 
of 14 aanas per cent. per mensem is 
“ not paid off out of the amount of protfits,”’ 
itis oily then that compound interest will 
be chirgeible on the basis of six month- 
ly rests. It is a part of the plaintiff's 
cause of action that the profits have fallen 
short of the amount of interest all through. 
He must prove this. He has not done so. 

Now we proceed to slate categorically 
the conclusions which we deem we are 
justified in drawing fromthe evidence on 
the record, after having carefully balanced 
the weak and the strong points of it and 
also from the presumption, to a limited 
exteit, arising out of the mortgagee’s conduct 
in not producing any account of his receipt 
aidexpeaditure. Havingregardtothecon- 
distor of evideice, these conclusions are 


(2) 12 M. I. A. 157 at p. 198; 11 W. R. P. C. 
19; 2 B. L. R. (P. C.) 44; 2 Suth P. C. J. 190; 2. 
Sar P. C. J. 403;.20 E.R. 299; I: Ind, Dec, 
(N. S.) 51r. 
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obviously not correct to a mathematical 

` precision, but, in the circumstances, they 

are just and proper according to our 

judgment; ; 

(1) The area of the lands yielding (1) 
grain rent (2) cash rent and of (3) si» and 
khudakasht as shown in Exhibit 37 may 
be accepted. 

(2) The amount of thecash rentas given 
_in Exhibit 37 may also be accepted. 

(3) The money equivalents of the grain 
rent asshown in Exhibit 37 or other Patwart 
papers cannot possibly beaccepted. The 
plaintif fixes too low and the.defendants 
too high a rate of rent as we have said be- 
fore. Wethink that a fair standard would 
be Rs. 8 per pukhia bigha. 

(4) Forthesamereason wefixthe same 
amount of rent, i.c., Rs. 8 per pukhia bigha 
for the stv and khudkashilands. “This should 
be debited against the mortgagee from 
1313 Fasli. Without any deduction for 
the one-fourth share not mortgaged. 

(5) Sewai income of Rs.36ayear should 
be credited to the mortgagors. 

/16) No deduction should be allowed 
tothe mortgagee for collection charges. 

(7) Deduction should be allowed of 
Rs. 283 annually for the proportionate Co- 
vernment revenue. 

We annex to our judgment a schedule 
of accounts prepared on the lines afore- 
mentioned.* It will be noficed that, except 
in the year 1319 Fasli, the profits have 
exceeded the interest. But, as we have 
already mentioned, this account does rot 
cirry the guarantee of mathematical ac- 
curacy. It only represents a fair and pro- 
per estimate founded on the evidence 
which we have before us. We have 
consequently not deemed it just to 
debit the mortgagee with the profits 
in excess of the interest. 

We, therefore, allow the appeal and 
molify the decree ofthe lower Court by 
declaring that Rs. -10,000 are due 
tq the plaintiff under the mortgage dated 
the 21st December 1897, We allow to 
the defendants six months’ time from 
to-day’s date to deposit. the said sum 
in Court for payment to the plaintiff in de- 
fault the mortgage will be foreclosed. The 
usual preliminary decree for foreclosure 
as required bv O. XX XIV,r 2, of the Code 
UAE printed.— [ £4. : 
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of Civil Procedure will be prepared. The 
Cro3s-objectious are dismissed. In the 
Particular circumstances of the case, which 
areabundantly indicated in our judgment, 
wye direct ihat the parties shall beer their 
own costs in both the Courts. 

G. H. Appeal allowed. 
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RANGOON HIGH COURT. 
SECOND Civn, APPEAL NO. 433 OF 1922, 
February r3, 1923. 
Present:—Mr. Justice MacColl. 
MA NGWE KIN—-PLAINTIFF—ÅPPELLANT 


Versus 
MA HME AND OTHERS—DEFENDANTS— 
RESPONDENTS. 


Budthist Law— Inheritance--Child of divorced 
wife when disentitled to inherit—Child living se- 
parate from father at his request, rights of—Civil 
Procedure Code (Act V of 1908), s. 99,.0. VI, v, 
I4—-Omíssion to sign plaint— Irregularity. 

Ic is settled law that if a child on the divorce of 
his mother accompanied by partition of property 
goes to live with her and ceases to be a member 
of his father’s household, he is debarred from 
inheriting from his father. [p. ror, col. 2.] 

A child, however, who, on the divorce of his 
mother, merely at his father’s request lives se- 
oarately from him, is not included amongst the 
six classes of children who are not entitled to 
inherit. [p. 102, col. 1. 

A decree passed in favour of a plaintiff cannot 
be disturbed in appeal on the ground that he 
omitted to sign the plaint as required by O. 
VI, r.i40fthe Civil Procedure Code, section 99 
of the Code applies to such a case. pp. 101, col. 1.] 

Civil secoad appeal against the 
judgment and decree of the District 
Court, Lower Chindwin, passed in Civil 
Appeal No, 18 of 1922, dated the 2nd 
May 1942. < 

Mr. Mitter, for the Appellant. 

Mr. Ganguly, for the Respondents. 


JUDGMENT.—The plaintiff-appellant brou- 
ght a suit for a share of her father, Maung 
Kaung Tha’s estate. The first defendant- 
respondent isthe widow of Maung Kaung 
Tha. .The second defendant-respondent, 
Ma Leik, is his daughter by his second wife 
and the 3rd and 4th defendants-respondents 
are his co-hess. : 

Ihe plaintiffappellant is the daughter 
of Maung Kaung Tha’s third wife, Ma 

Shwe Khan. One of the defences raised was. ` 
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that the plaintiff-appellant’s mother. had 
been divorced by Maung Kaung Tha and 
the plaintiff-appellant had lived with her 


and had severed all connection with her 


father and that, consequently, she wes not 
entitled to inherit from him. "The Courts 
below agreedia dismissing the suit on the 
ground thatthe plaintiff-appellant had not 
kept up filial relations with her father 
and was not entitied to inherit. There 
are no findings on the other issues framed. 
The plaintiff-appellant did not appear in 
Court. She filed the plaint through an 
agent and she did not even sign the plaint. 
Under O. VI, r. 14, every pleading 
must besigned by the party and his.Pleader 
(if any); provided that where a party 
pleading is by reason of absence, or for 
other good cause, unable to sign the 
pleading, itmay be signed by any per- 
son duly authorised by him tosign the 
same or to sue or defend on his behalf. I 
cannot find any power-of-attorney given 
by the plaintiff to her agent on the record 
and no explanation was apparently ob- 
tained for her failure to sign the plaint. No 
Sbjection, however, appears to have been 
taken and section 99 of the Civil Procedure 
Code applies to thecase. It appears from 
the evidence that Ma Shwe Khan left 
Maung Kaung Tha before ‘the plaintiff- 
appellant Ma Ngwe Kin’s birth, that efter 
her birth she applied fer an order of main- 
tenance against Maung Kaung Tha and 
he thereupon sued her for restitution of 
conjugal rights and for the custody of 
her child and obtained a decree, Ma Shwe 
Khan then divorced him. Ma Ngwe Kin 
lived fora short time with her father and 
then went and lived with his sister. Later 
she returned . and lived with her 
father and was doing so when he married 
hislast wife, the first defendant -respondent, 
Ma Hme. Ma Ngwe Kin continued to live 
with her father and her step-mother for 


some time and then was sent by her. 


father to live with her mother and she con- 
tinued to live with her mother until her 
father's death; but during that time she 
paid two or three visits to hér father, The 
case has been very imperfectly tried. 
There are a great many discrepancies as 
to the length of time that Ma Ngwe Kin 
lived with her father and as to her age when 
sheleithim. Very little attempt hasbeen 
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made toclear up these discrepancies and 
it is not at all clear whether Ma Shwe 
Khan after the divorce lived in the same 
village as Maung Kaung ‘Tha or not. 
The learned Additional Judge of the 
District Court found that Ma Newe 
Kin, for a number of years before her 
father’s death, had definitely thrown in her 
lot with her mother’s family and severed 
connection with herfather’s household. It 
is not clear altogether on which side the 
Additional Judge laid the burden of proof 
with respect to this issue. He apparently 
laid it on the pleintifi-appellant but at 
the same time considered that the evidence 
of the Circle Thugyi Ko Maung Gyi, proved 
that plaintifi-appellant severed all connec- 
tion with her father’s household. He 
seems to have thought that the Circle 
Thugyt owing to his position had peculiar 
opportunities of knowing what took place 


_in the various households under his charge. 


I think the Additional Judge was mis- 
taken in this. A Circle Thugyi may be in 
charge of a very large area and I do not 
suppose that he pays particular attention 
to children with whom he has no concern. 
Practically all the rulings in Upper and 
Lower Burma relating to the question 
whether a child who has separated from his 
father can inherit or not have been cited. 
But noue of them are exactly parallel. 
There are, as far as I know, no texts in 
any ofthe Dhammathats that lay down 
when achild ofa divorced wife can in- 
herit from his father and when he 
cannot, But it may be taken as set- 
tled law thatifa child on the divorce of his 
mother accompanied by partition of prop- 
erty goes to live with her and ceases to be 
a member of his father’s household he is 
debarred from inheriting from his father. 
In the present case, however, the plaintiff- 


.appellant did notgotolive with her mother 


on the latter’s divorce but remained with 
her father. If she had continued to live 


* with her father up to his death there can 


be no question at all that she would have 
been entitlea to inherit from him. The 
burden ot proving that she had lost that 
right was, thereforg, upon the defendants_ 
respoadeats and the question is whether 
they dischatged it. According tothe ev;_ 


dence of the Circle Thugyi Ma Ngwe K; 


was eight or nine when she left her oth. 
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and hedied when she was sixteen or seven-> 
teen. According to the evidence of the 
pleintiff's agent she was thirteen when she 
left her father. I do not think the fact 
that Ma Shwe Khan was divorced 
from ‘Maung Kaung Tha should affect 
the case atall; because, as I have said, the 
pleintiff-appellant did not go to live with 
her mother on the divorce but continued to 
live with her father. The question, therefore, 
is whether a separation for three years 
according to the witness, Maung Po Tok, 
or for eight years according to the evi- 
dence of the Circle Thugyz can itself deprive 
her of theright to inherit. Iu Ma Tatik 
v. Ma Nyun (1) it was held that a 
daughter who, írom her infancy to the 
age of twenty,oue, had never had anything 
whatever to do with her father although 
her mother had not been divorced, was not 
entitled to inherit, That, of course, was 
a such stronger case. In the present case 
Maung :Keung Tha apparently cherished 
the plaintiff-appellant and when she 
left him she did so at-his request presum- 
ably as a matter . of convenience. 
is the evidence of the first defendant her- 
self, Ma Hme, who iscertainly notinclined 
tofavour the plaintiff-appellant, because 
though, when examined at the first hear- 
. ing, she stated that the latter had lived 
with her father and with her fortwo years 
after her marriage, she, when examined as 
a witness, reduced this period to one year, 
to the effect that the plaintiff-appellant 
paid her father two or three visits after 
leaving him. So theré was apparently 
no rupture. There is, so far as I know, 
no provision in the Dhammathats enabling 
a father to disinherit his child except by 
giving him away in adoption to another, 
- though a child who behaves as an enemy 
towards his parents is debarred from in- 
heriting. A child who merely at his fether’s 


There 
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request lives separately from him is not. 


included amongst the six classes of 
children whoare not entitled to inherit. 
It was held, in theruling cited above, that the 
Buddhist Code does not give any meritori- 
ous value to mere living together or mr ke 
the opposite state of things a reason for ex- 
clusion, and there must be some filial neglect 
to exclude. What filial neglect is proved in 


(1) 2 U. B. R. (1897-1901), p. 193: 
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the present case? ‘The ilaintiff-appellart 
lived separátely from her father to suit 
his convenience. Is there any evidence 
that her father sent for her on any occasion 
and that she did not go to him or that he 
ever requested her to'do something for him 
end wes met with a refusal? She was only 
sixteen when her father died, and as she 
was living separately from hm she would 
naturally not minister to him unless ke 
requested her to do so. I am, therefore, 
of the opinion that the suit, solar as this 
issue concerned, has been wrongly ‘decided, 
and əs there are no findings on the other 
issues the case will be remanded to the 
Sub-Divisional Court for findings on 
the other issues framed. ‘Lhe proreedings 
will be te-submitted with the findings of 
both Courts within two months, 
W. C, A. Case remanded. 


PATNA HIGH COURT. e 
APPEALS FROM APPELLATE ORDERS NOS. I 56 
AND I55 OF 1922. 

May 1, 1023. 
Present:—Justice Sir B. E. Mullick, K'., 
and Mr. Justice Macphersen, 

A. A. O. No, 156 OF 1922. 
AULAD ALI—DECRER-BOLDER-- 
APPELLANT 
VETSUS 
ABDUIL HAMID—A UCTION; PURCHASER— 
RESPONDENT, 

A. A. O. No. 155 oF 1922. 
AULAD ALI—RESPONDENT-—APPELIANT 
Versus 
S. M. LATIFUR RAHMAN— APPELLANT — 

Civil Proced s eng | 
vocedure Code ( Act 0 ` 
O. XXI, r. B9 Refusal "d Ae ENSE 


Refusal to exercise jurisdicHon— Revision, 

A refusal to accept a deposit nnder O. 
XXI, r. 89, of the Civil Procedure Code tendered 
for the purpose of setting aside a sale is a 
r:fusal to exercise jurisdiction and a revision 
from such an order lies under section fr 5 cf the 
Code. {[p. 104, col. 1.] 

Appeal from an order of the District 
Judge, Purnea, dated the r6th March 1922, 
confirming that of the Subordinate Judge, 


Purnes, dated the xrth December 1920, 
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Appeal from an order of the District 
Judge, Purnea, -dated 16th Much 1922, 
` reversing that of the Munsif, Purnea, dated 

I 1th December 1920, j "XC 3 


Syed Muhammad Tahir, X. B., for the 
Apnellant, 
Mr. S. N. Dutt, for the Respondent, | 
. JUDGMENT. 
A. A. O. No. 156 oF 1922. " 


" Mullick J.~-Appeal No. 156 of 1922 is 
preferred by a mortgagee whose mortgage 
Hen covered 4 lots ot property and who 
obtained a preliminary decree against the 
respondent on the 28th July 1918 and a 
final decree on the 13th July 1919. Mean- 
while, on the 164h April 1918, the appellant 
had bought the equity of redemption in lot 
No. I in execution of a money-decree which 
he had obtained ag:inst the respondent. 
Then, on the jth August 1920, the appellant 
took out execution of his. mortga: e-decree 
and applied for the sale of plots Nos. 2, 3 
and 4 only, but this course the judgment- 
debtor objected to and the execution case 
was dismissed. In his next application for 
execution the apppellant entered in the 
list of the properties to he sold all the four 
lots, but he requested that lot No. I should 
be sold last because he hed purchased the 
equity of relemptioninit. The judgment- 
. debtor opposed this prayer and onthe 11th 
December 1920 lot No. 1 was-put up to sale 
and the 
therefrom. 

The appellant thereupon appealed to the 
District Judge but without . success, 
and he files the present second appeal o: 
the ground that, in the absence of any 


direction in the decree to the contrary - 


and of any equities created a;sinst himself, 
he was entitled to sell the mortgaged pro- 
perties in whatever order he chose, 
I think this contention is well founded. 
The purchase of the equity of redemption 
split up the mortgage and the appellant 
' became eatitled to recover only a propor- 
tionate share of the mortgage-money by the 
sale of lots Nos. 2, 3and' 4. He was not 
entitled to sell these 3 lots for the éntire 
debt and all that the Execution Court 
could compel him to do was to sel! Tots Nos. 
2,3 and 4 for tlie reduced amount, But the 
Court could not compel him to sell lot No. 
I and its order was, therefore, bad, 
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whole decretal debt realised 
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But the lot having been purchased by a 
third party buna fide and without notice. 
We are unable in this appeal to set’ aside’ 
the salé. ` NEC 

It is alleged by the appellant that the 
purchaser, Latifur Rahman, is a benamidar, 
for the judgment-debtor, but that has not 
been proved. The appellant might, perhaps, 
have been in a better position if he had, 
when tle Court decided to sell lot No. 1; 
declined to proceed with the execution and 
preferred an oppeal; but as matters stand 
this second appeal must be dismissed with 
costs, 


" JUDGMENT. 
A. A. O. No. 155 OF 1922. | 

Mullick, J.- -This appeal pas heen heard 
with the above Appeal No. r56, 

ít appears thatafter Latifur Rahman 
purchased the property, the mortgagee 
made an application under O.. XXI, r. 
^9, Civil Procedure Code, for’ leave 
to deposit thepurchase-money with interest 
and toget the saleset aside. The Mun:if 
decided in the appellart’s tavour ; but the 
District Jttdgein appeal held that by put- 
ting the fotir properties up to sale 
without stating in the sale procla- 
mation that he had purchased the equity 
of reaetuption in lot No. I the appellant had 
created an equitable estoppel against 
himself, Heaccordinely reversed the Mün- 
sif’s order and dismissed the appellaut's 
application. Against this order-the appel- 
lant files the present appeal `` 
. Itis clear no appeal lies but the eppel- 
lant asks that his petition may be treated 
as an application for revision. In the 
special circumstances of this case we grent 
his praver and proceed to consider the 
merits of his case. 

Far from attempting to conceal that ne 
was the purchaser of the equity of redenip- 
tion the appellant had from the moment 
that he tiled his first execution case stren- 
uous contended that lot No.-1 could not 
be sold because he was its owner by pur- 
chase and Í can see no representation gn 
his part by reason of which the auction- 
purchaser was induced to change his posi- 
tion.. I think, therelore, that there was no 
equitable estoppel in the case. 

. The next questionis whether the appel. 
lant was entitled to make the deposit, dn 
; 7 2 E EE ake mo. Hite ls n 
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' tay opinion his purchase of lot No. 1 Gid 
fot extinguish the equity of redemption; 
the right purchased was, in the first place, 
not co-extensive with his right as mortgugce 
and, in the second place, here the presump- 
tion of an intention to keep the security 
alive is very strong. 

Therefore, he was at the time of the mort- 
gage-sile the owner of the property, and he 
was competent to make the deposit under 
O. XXI, r. 89, of the Civil Procedure Code. 
In my opinión the Mursif’s order setting 
eside the sale was right and the learned 
District Judge was wrong in reversing if. 

It is, however, contended hy the opposite 
party that this is nota case in which we 
can interfere under section 115, Civil 
ProcedureCode. ‘fhe reply isthatit is now 
the settled practice of the Court to treat 
arelusal to accept a deposit tender for the 
purpose of setting aside a sale as a refusal 
to exercise jurisdiction and 1 think that 
the present application is maintainable 
under section 115, Civil Procedure Code. 

The result is that the application is 
allowed with costs: the order of the District 
Judge is set aside and that of the Munsil 
restored, The oppellantis entitled to his 
costs in the Courts of the Munsit and the 
District Judge. The hearing fee in this 
Court is fixed at Rs, 32. 

Macpherson, J.—I. agree. — 

M. D. J. Order accordingly. 
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. RANGOON HIGH COURT. . 
First CIVIL APPEAL NO. 189 or 1921. 
à -February 20, 1923. 
Presènt: - Sir Sydney Robinson, Kr., Chief 
Jutice, and Mr. Justice May Ourg. 
MA HMUN AND ANOTHER--DEFENDANTS 
—APPELLANTS 
versus 
MA NGWE THIN-—PLAINTIFF— 
` RESPONDENT. 
Buddhist Law, Burmese— Succession —- Parent- 
age, determination of—Etidence of general repute, 
value  of—Devolution of Ų shares—Grathdchilà 
v. Slep-grandmother. 

In determining the parentage ofa person for 
purposes of succession,evidence of general repute 
is of considerable importance, where the deceased 
has not left any blood relations and the cvents 
material for the decision of the question happened 
very long ago. [p. 105, col. r.] 

Semble.——-The share of aegrandchild as against 
the step-grandmother in the absence of any issues 
of the second marriage is one-half ‘of the “tayin” 
gud one-eighth of the ‘leite-pwa'’, [p. 106, col, 2.] 


~ 
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First civil appeal against the decree of the 
District Court, Pyapon, dated z3th August 
1921, in Civil Regular No. 13 of 192I. 

Mr. Kyaw Hioon, for the Appellants. 

‘Mr. Maung Pu, for the Respondent. 
JUDGMENT 


May Oung, J.— The plaintiff, now res- 
pondent , claiming to have been the grand- 
daughter of one U Po Maung, deceased, 
Sued the defendants,the widow snd step- | 
daughters of U Po Maung, for asharein the. 
estate leftby him. U Po Maung isstated 
to have been married thrice, first to Ma 
Dun Hala, by whom he is alleged to have- 
had one son, Po Mya, next to Ma Ngwe 
Gyi by whom he had no issue and lastly to 
the rst defendant. The plaintiff averred 
that she was the daughter of Po Mya who 
died before his father.  . 

In the first instance, the plaintiff's appli- 
cation for leave tosue in forma pauperis 
was opposed by the defendants. Durirg 
the enquiry the ist defendant specifically 
admitted, on oath, that the plaintif was 
the daughter of Po Mya who was the only 
son of U Po Maung by his former wife ; but 
o1 the plaintiff’s application being allowed 
the defendants filed a written statement 
in answer tothe claim inthe course of 
which they disclaimed personal krow- 
ledge of U Po Maung’s family connect:o1s, 
prior to theist defendant’s union with 
him and protested that they had Lever even 
seenthe plaintiff urtil she came forwerd 
after U Po Maung’s deathto claim a share 
in the inheritance, 


. Issues of fact were, therefore, framed to 
ascertain the plaintiffs ard Po Mya’s 
parentage. These were decided in the 
plaintiff's favour and defendants Nos. 1 and 
2 now appeal. Theirleerned Counsel urges 
thatthe evidence adduced in the case was 
insufficient to establish the plaintiff's claim.. 
It is necessary, in the first place, to 
remember that the plaintiff was called 
uponto prove, among other things, events 
which took place long before she wis 
born. Sheis now about twenty-eight yeats 
old and Ma Dun Hla is stated to have 
died forty-twoyears before the suit. Again, 
U Po Maung was an Upper Burman wio 
cameasa young man to setile intbe Delta 
and died attheage of eighty-two leavirg 
no other blood relatives. And it is not stg- 
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‘gested that Ma Dun Hla left any. Hence 
this is a casein which evidence of general 


repute is of considerable importance 
provided it is cogent. In this connec- 
tion the statenient of Ko Shwe Sa, 


a witness called by the defendants them- 
sleves,is clear andunmistakeable. He is 
over sixty years of age, a resident of Than- 
din, thedeceased’s village, and a hawker. 
' Hehad known the deceased for forty years 
and had heard the plaintiff addressing U Po 
Maung as ‘‘grandfather’” ard Po Mya 
calling him father. Referring tothe de- 
ceisedand the plaintiff, he szid,“ the gen- 
eral talk inthe village was that they sre 
grandfather and granddaughter,’ and, 
speaking of the deceased and Po Mya, “it was 
talked about inthe village that they were 
father and son.” Now 'Thandin is a small 
. hamlet ‘containing about thirty houses 
andit is only reasonable to suppose that 
relationships suchas are now in question 
would generally be known to and talked 
about by most of theinhabitants. It may, 
therefore, be taken as fully established 
d hatthe plaintiff was atleast the reputed 
granddaughter of the deceased and there 
is no evidence that the latter at any time 
denied the relationship. - 


U Tha Zan, therst witness ofthe plain- 
tiff, aged eighty years and. a money- 
lender, had lived at Thandin for over foity. 
years and during that period had known 
the deceased intimately. They worked 
adjoining lands. According to him, U 
' Po Maung went over to Wegyi, a distant 
village, and married there. After seven 
òr eight years he returned to Thandin; 
bringing with him his wife, Me Dun Hla, 
and a child. about four years old; that 
child was Po Mya. Subsequently, U Po 
Maung,lefta widower, married Ma Ngwe 
Gyi, and Po Mya divided his residence 
between his father’s houseat Thandin and 
those of his mother’s relatives at Wegyi. 
Po Mya married Ma Hnin Nu at Wegyi 
and by her had a daughter, the plaintiff. 
The witness first saw the plaintiff when 
thelatter was seven or eight years old 
andit was then that she began visiting 
U Po Maung at’ Thanding U Po Maung 
told him that she was hisgrand-daughter. 
‘Toe plaintif gave birth to achild in U Po 
. Maung’s house and was living with him at 
7 


. 
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thetime of his death; she had been so liv. 
ing for overa year. Finally, -the witness 
stated that the fact of Po Mya’s being the 
son of U Po Maung was “ notorious " in 
thé village. The defence’ seek to 
discredit the evidence of this witness, on 
the ground thathe had a law-suit over 
a small piece of land with U- Po Maung 
which. was compromised, thewitness pay- 
ing the sum of Rs. 4; After the case 
witness did not go to U Po Maung’s house 
and was not on speaking terms with him 
“and the first defendant; but U Po Maung is 
dead and there is no reason to bold that the 
witness, Pt his age, bears sucha strong re- 
sentmept towerds his widow as would lead 
him toswear felsely toa state pf facts which 
must, in the ordinary conrse, havebeen with. - 
in bis knowledge. The frst defendert, 
though she is strenucng in her derials 
says, “I have heard tke statements made 
by the pleintiff's witnesses. Iam not pre- 
pared to say whether their statements 
are true or false," 1 would accept U Tha 
Zan's evidence without tesitation or dnubt, 

Resides U Tha Zan, there are three other 
resiaents of Thardin who supported the 
plaintiff snd estoblishec the facts that Po 
Mya was generally looked upon and ac- 
knowledeed as the son of L Po Maung, that 
he used to visit his father occesionally end 
that he worked his father’s land with his 
father tora few years, l ] 

There is also the admitted fect that the 
pieintift and her husband ved for over 
a year, prior to U Po Manug's death, in 
a hat neat tae latter’s granary behind his 
‘house. The first delendant says that they 
came end lived there to work es coolies 
bnt, considering that she had in her. written 
statement falsely denied ever having seen 
the plaintif before U Po Moung died, no 
reliance can be placed -on her attempts 
to be little the position in. which the plaint- 
tits tood towards U Po Maung durine 
Ase Ll Hum It is proved. thot U 

o Maung was very stin ? j 
fact that he cid not keep his Bie 
in comfort does notnegative tne evidence 
that the relationship claimed did exist, 

For tue defence, besides Ko Shwe gg 
already mentioned, two witnesses were called 
woo gave negative evidence. U Hmo 
Gyi, aged ‘seventy-six, stated that he had 
never seen the plaintiff before U Po Maune’s 
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depth, ot after taat event. till 2 month be- 
. fore, he came to Court as a witness in this 
case, Seeing that-his house was only four 
or five doors away from U Po Maung’s 
this 15 an extraordinary denial and the 
witness must, I think, be held to have Leen 
trying to say too much. He, however, 
admitted that after Ma Ngwe Gyi's death 
Po Mya came and worked U Po Maung's 
land for one year, and. was not prepared 
to say that the plaintiff was not Po Mya’s 
child. Maung Tin Dok. styled himself 
a Doctor and said that he had known U Po 


Maung since he, witness, was about seven-. 


` teen; he was fifty-five when he gave evidence. 
Helived four or five houses away and used 
to meet the deceased almost every day. 
He denied everything except that he had 
seen the plaintiff ina hut at the back of 
U Po Maung’s houge but, according to him, 
she lived init for only three or four months;. 
he did not even know that Po Mya ever 
worked U Po Maung’s land, a fact admitted 
by U Po Hmo Gyi. In my view, the 
statements of these witnesses did not 
appreciably weaken the case for the 
plaintiff. 


There is one weak point on plaintiff's 


side, viz., her omission to call her mother 
who is admitted to be alive at Wegyi, 
Her testimony would have been of value, 
especially.as regards the question of the 
plaintiff's birth and parentage ; and, as 
she had visited Thandiv, she might 
have spoken toher relationship with U Po 
Maung. But, in any case, her evidence, 
if eiven, would have been open to the ob- 
jection thatshe was interested in her 
daughter's welfare and Idonot think that 
the failure to cite her is fatal to the claim. 

Above all, there are the first defendant's 
admissions made when she was examined 
on the question of the plaintiff's pauperism. 
She has made frantic efforts to explain 


these away. First ofall, she said that she: 


didnot thinkshe had made the statements 
attributed toher. Then she pleaded that 
owing to the loss of her husband and cer- 
tain relatives her mind was unhinged and 


hence she did not know what she had . 


stated before. Confronted with the state- 
ments, she said they must be incorrect, 
Finally, it was only in re-examination 
that she said: ‘In my former deposition 
I made those statements in cross-examina- 


CASES, - 


[1923 


tion, because she had claimed that. 
status." I would hold that she is utter- 
ly unreliable and that she must be deemed 
to have acknowledged the plaintiff's status 
and thus spoken the truth in an unguarded 
moment, 

The conclusion is, therefore, in my view, 
irresistible that the plaintiff was the grand- 
daughter of the deceased and, as such, 
entitled to a share in his estate. 

‘There remains the question of the extent 
of thet share, The Court below, following 
the decision in Sein Tun v. Mi On Kra Zan 
(x) awarded the plaintiff o/zothsof the 
“payin” or " alietpa" property possessed by 
U Po Maung at the time of his marriage with 
the first defendant, and 1/8th of the jointly 
acquired property of that marriage. In 
doing soit omitted to notice that in this 
case there was no issue of the subse- 
quent marriage as was the case in theruling 
cited. The first defendant had brought 
two daughters froma previous merriage 
but the latter cannot inherit from their 
step-father in the presence of a descendant, 
the plaintiff, and their claim, if any, 25, 
against their own parent does rot arise. 
The exact point is, however, covered by 
authority. The Dhammathats quoted in 
Ma Hnin Dok vw. Ma U (2) are clear 
and unambiguous; they give the grandchild 
one-half of the “payin” and 1/8th of the 
* lettet-pwa."’ In thé later case of Maung 
Kado v. Ma Kyin (3), the position as re- 
gards ‘ payin " was re-examined and the 
method of equal division between the grand- 
child and its step-grandpsrent was con- 
firmed. ‘The plaintiff has not, however, 
appealed and the award of of/2otbs 
cannot, therefore, be disturbed. 

I would dismiss the appeal with costs, 
payable -by the first defendant out of 
her share in the estate. 

Robinson, C. J.—1 concur. l 

N. H. Appeal dismissed. 


° if) 3 L. B. R. 210. 
l 


2) 2 U. B. R. (1897-3901) 126. 
(33 2, U. B R. (1897-1901) 164. 
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. GANGADHAR DAJI V. GOVIND NARAYAN. 
NAGPUR JUDICIAL COMMISSIONER’S 


Crvit, REVISION PETITION No. 126-B 
OF 1922. 
April 24, 1923. 
Present:—Mr. Prideaux, A. J.C. | 
GANGADHAR. DAJI—Fraimntirr— 
 APPLLICANT 
versus - 
GOVIND NARAVAN—DEFENDANT— 
.. NON-APPLICANT, 

Contract Aci (IX of 1872), s. 23—Money paid 
for setilement of  marriage—Suit for recovery, 
whether lies: 4 

A person who gives to another, who is to pro- 
cure a girl for his marriage, money for payment to 
the guardian of the girl selected, should money be 
demanded, can, on failure of the marriage negoti- 
ations, sue for its recovery. 

Srinivasa Atyar Vv. Sesha Iyer, 4x Ind. 
Cas. 783; 41 M. 197: 6 L. W. 42; 34 M. I. J. 282 
- and Gulabchand Paramchand v. Fulbat Harte 

Chand, 3 Ind. Cas. 748; 33 B. 411; 11 Bom. In R. 
649, followed. | 

Vaithyanatham v. Gangarazu, 17 M. 9; 3 M. In 
J. 132; 6 Ind. Dec. (N. S.) 6, Pilamber Ratanst v. 
Jagjivan Hansraj, 33 B. 1312.; 13 Ind, Jur. 267n4 
7 Ind. Dec. (N. S.) 88, Dholidas Ishvar v. Fulchand 
Chhagan, 22 B. 658; zx Ind. Dec. (N. S) 1021, 
distinguished, 


Re*ision of the decree of the Small Cause 


Court Judge, Akola, dated the28th June 
1922 in Civil Suit No. 2817 of 1921. 

Mr. M. B. Niyogi, for the Applicant. , 

ORDER.—The present applicant-defend- 
ant isthe husband of the plantiff’s younger 
sister. The plaint states thet in February 
1920 defendant asked for Rs. 200 for 
the purpose of settling the plaintiff's 
marriage. The 
only Rs. 175 by. money order. Defend- 
ant did not spend- that, sum in 
connection with the plaintiffs marriage 
in accordance with the agreement come to 
and,therefore, plaintiff suedtoget the morey 
back. Plaintiff’s Pleader stated that girls 
were scarce in the caste and plaintiff 
wanted thedefendant to secure a girl for 
him andthe monev was given him to be 
paid to the guardian of the girl selected 
should money be demanded. 

For the defence, receipt of money wes 
admitted. Deferdant selected a girlto Fe 
married tothe plaintiff and Rs. 400 were 
‘to he paid. Rupees 175 was not paid to 
the guardian of the girl but was With the 
defendant. The negotiations fell through. 
As the money was paid for a purpose which 
is immoral} and opposed to. public policy. 
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it could not be recovered. It was further 
pleaded that the defendant had lent 
Rs. 300 to the plaintiff some two years be- 
fore and plaintiff told the defendant that 
this sum of Rs, 175 might betaken in part 
payment ofthat debt. This alleged agree- 
ment was denied by the plaintiff. No 
evidence was called in the case end the 
Judge found that defendant hed no evi- 
dence toshow that the amount was allow- 
ed tobe appropriated toward: the debt; 
and asregardstheplaintifi’sright torecover 
theamount, it was held thatthe amount 
was not paid tothe -bride’s father; it was 
in deposit with the defendant who was 
bound toreturn ittothe plaintiff, Plaint- 
iff’s claim was decreed. Against that 
decree the present applicationin revision 
has been filed by the defendant. 

It is here pleaded that the contract is 
one of marriage brocage; that tke morey 
was paid to the defendant to induce the 
guardian of some minor girltogivethat 
girl in marriage to the plaintiff. It has 
been held that agreements to procure . 
marriage by reward are void. on the ground 
that the marriage ought to proceed if not 
from mutual affection, at least, from the 
free and deliberate decision of the parties 
with an unbiased view to their welfare. 
But consent of parties isnot an essertial 
condition in the Hindu marriage contract. 
It has been held that agreement to pay 
money tothe parent or guardian of a minor 
in consideration of his consenting to give 


plaintiff, however, sent the minor in marriage is void as being 


opposed to public policy: See Vatthyana- 
tham v. Gangarazu (1) Pitamber Ratansi v. 
Jagjivan Hansraj (2), and Dholidas Ishvar v. 
Fulchand Chhagan (3). ButI donot think 
that these casesgovern the present one. It 
may bethattheguardian or parent to whom 
thesum of money has been promised incon- 
sideration of his or her giving his or her 
daughter in merriege may not te able to 
recoyer the sum so promised on tke 
ground thatthe agreement is void as oppo- 
sed to public policy. But wherethe plaint- 
iff has paid the money in advance a suit 
can lie torecover back the amount on fail- 
ure of the defendant to give the tride 

(1) 17 M. 93 3 M. L. J. 132; 6 Ind. Dec. (x. S$.) 


(2) B 1317.3 13 Ind. Jur. 2672.; 7 Ind. Dec, 
N, 8. 6 = i 
(3) 22 B, 658; 11 Ind, Dec, (N. S.} 1021, 
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in marriage: See Srinivasa Aivar 
v. Sesha Iyer (4) and Gulabchand Puram- 
chand v. Fulbai Harichand (5), 

The present is not a case by a person 
paying money toastranger hired to pro- 
cure a wife for him. Defendant was to 
get nothing but if, according to custom 
of the caste, the father of the proposed 
bride had to be paid something then the 
money wes to be paid to him, Under 
these circumstances, I do not see .how the 
defendant can refuse to return the money 
and he has failed to prove any egreement 
whereby the same was togo towerds the 
payment of money lent by him. ‘The 
decree of the lower Court eppeers to me 
to be qorrect. I dismiss this application 
in revision.' 

N.H. Application dismissed. 

(4) at Ind. Cas, 783; 41 M. 197; 6 T. W. 42; 34 M. 

2 


«d. 292. 
(5) 3 Ind. Cas. 748; 33 B. 411; 11 Bom. L. R. 
649. : 





OUDH JUDICIAL COMMISSIONER’ 


MISCELLANEOUS APPEAL NO. 19 OF 1923. 
March 29, 102). 

Present :—Mr, Simpson, A. J.C. 
MAKUND SINGH AND OTHERS— 
IYEFENDANTS—ÀPPELLANTS 
VETSUS 
Musammat CHAFUR-UN-NISSA— 
PLAINTIFF AND ANOTHER—DEFENDANT— 
RESPONDENTS, 

Evidence Act (I of 1872) s. 165, applicability of— 
Witness called by Couri—Righ! to cross-examins. 
. Section 165 of the Evidence Act applies to Court 
witnesses, as theexpression ‘‘anywitness” appears 
to include such a witness. The cross-examinstion of 
a Court witnessis not a matter of absolute right but 
requitestheteave of the Court. Where, however, 
such a witness makes animportant. statement 
which is against the case set up by one or other of 
the parties, the Court should allow the witness to 
be cross-examined. [p 109, col.2; p. 110, col. 1.] 
Empress v. Grish Chundey Talukdar, 5 C. 614 
g C. I, R. 364; 2 Ind, Dec. N. S.) 998, Gopal Lall 
Seal v. Manich Lali Seal, 24 C. 288; 12 Ind. Dec. 
(N. S ) 859, Mohendro Nath Des Gupta v. Ewwberor, 
29 C, 387: 6 C. W. N. 550, Chintamon Singh v, 
Emperor, 35 C. 243; 12 C. W. N. 299; 7 C. L. J. 177: 
3 Cr. I. J. 146. and Tarinee Churn Chowdhry 
v. Shavoda.Ssonduree Dossee, 3 B. I, R. (A. C. J‘) 
145 at p.158; 11 Wa R. 468, not apgroved. 
Coulson v. Disbordugh, (1894) 2 Q. B. 316; 9 R. 
390; 70 L. T. 617; 42 W. R. 449; 58 J.P. 784, 
referred to. ; : : 
Appeal against an order of the Sub. 


Judge, Gonda, dated the 21st. December 
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1922. setting aside the decree of the Munsif, 
Tarabganj, dated the 30th November 1021, 
Mr. Aditya Prasad, tor the Appellants. 
Messrs. M. Wasim and Mahmud Beg, for 
Respondert No, I. 


JUDGMENT.—This is a defendants’ 
appeal, The suit was one for 
pre-emption. The vendor was Fazal - 
Akbar. The vendees were Makund 


Singh aud others, the present appellants. 
The plaintiff pre-eniptor was Musammat 
Ghafur-un-Nissa, widow ot Fazal Rahim, 
Fazal Akbar’s brother. In the Cotrt of trial 
it was objected hy the vendees defendants 
that Musammat Ghafur-un-Nissa was not 
a co-sharer and, therefore, had no right 
of pre-empt.on. ‘Lhe learned Muns'í gave 
effect to tlrs plea and dismissed the suit, 
The plaintiff appealed and the appeal was 
heard by the learued Ádiitionai Subordi- 
nate Judge who allowed the appeal and as 
the case had been decided on a preliminary 
point remanded it for decision on merits. 
The vendees have filed the present appeal 
against this. order of remand, I am of 
opinion that the appeal fails because the 


"question decided by the lower Apfellate 


Court was one of fact which cannot be dis- 
turbed in second appeal. Tle learned 
Subordinate Judge said:—'"'The question 
as to whether the appellant has still got a 
right or share in the property left by ber 
sou, Fazal Rab depends upon the consider- 
ation of the further questions,— 

“(1) As to whether Exhibits A3 and 47 
were validly executed or not and what was 
their eftect upon the rights of the appellant. 

''(2) As to whether her title in the property 
has been extinguished by adverse possession 
of Fazal Akbar or not, 


"Before the lower Court a plea of the. 


exclusion of appellant from inheritance 
left by her son, was also raised, but 
was rejected by tke learned  Munsif 
for cogent reasons with which I fully 
concur, that plea kas not been 
pressed upon me.” ‘The share whick is now 
claimed bv Miusammat Ghafur-un-Nissa, 
plaintifl-respondent, Cewe to her by in- 
heritance on the death of her son Fazal 
Rab. Proof of the alleged custom having 


failed, if is for the appellant to show that. 


the plaintiff s titlehas become extinguisked. 
Heottempted.todosoby means of certain 


mutation-proceedings, It appears thatit was 


Li 
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thePutwad who reported the death of Fazal 
Rab and that two compro.nises purporting 
to be entered into by Musummat Ghatur- 
un-Nissa and her husband's brother, ‘Fazal 
Akbar, were putin before the learned Tah- 
sildar and that mutation was effected on the 
basis of these comipronunses, The name of 


Fazal Akbar being recorded over the share 


of ATusammat Ghatur-un-Nissa. I may point 
out here that the snare which Fazal Akbar 
had sold is his own. Taere is no dispute 
about that. Toe question is, whether 
Musammat Ghafur-un-nissais a co-sharer 
of any share so as to give her a right of 
pre-emption, 
~ Now, the lady wasa widow aud a parda- 


nashin and she was living, and is still living, 


in the same house as Fazal Akbar. In 
these circumstances, any one- who set- 
up such a transaction as this com- 
promise was bound, to staisfy the Court 
(1) that it was executed, (2) that the 
lady fully understood what she was doing. 
The lower Appellate Court has found 
that the fact of execution is not proved and 
I cannot seethat the Court has fallen into 
any efror of law in coming to this decision. 
Tue compromise is not signed by the lady. 
It is not asserted that she appeared before 
the Tahsldar. It bears a mark made on 
her behalf by one Shamsool Haq. one of 
her relations, and there is-no power-of-attor- 
ney authorising him to act for her. ‘This 
part of tne case, therefore, is atan end. 
Secondly, it is arzued that, whether she 
executed the compromise or not, her rights 
have been. put an end to by the adverse 
possession of Fazal Akbar, But if the 
co'npromise fails, Fazal Akbar’s possession 
would not be adverse. No doubt he was 
-managing the property, but he may have 
been doing so.on her behalf, She may have 
thought so, and even that would be enough. 
Tne Court will not be absolute to deprive 
the origiual owaer of her title merely be- 
cause some trick has been practised on her. 
It is in evideuce that she was receiving 
sine tuing from Fazal Akbar and she says 
that she regarded it as her share in the 
profits, For these relsons I dismiss the 
appeal with costs. MEME | 
Taere 1s a pont which I do not decide, 
But as it: was raised and. argued 
before me, I think it right. to say some- 
thing on the subject. for the guidance of. 
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the Courts, Fazal Akbar was called by 
the First Appellate Court asa Court witness 
and wes examined. The present appellants 
vendees who were the respondents in that 
case claimed to examine him and: the 
Court refused. The refusal is in these 
words,— - : a 

| At the time when I expressed my inten- 
tion to theabove effect the learned Pleadets 
for parties did-not pray that they may be 


granted an opportunity to cross-examine, 


When his statement wasrecorded it turned 
out to be against the respondent; when 
learned Pleader prays for permission to 
cross-examine him, or suggest questions 
to the Court for his examination. The 
learned Pleader for the appellant eontests | 
the above prayer. I am afraid it is not 
possible for me to accede to the prayer of 
the learned Pleader for the respondent, I 
cannot allow him to cross-examine the wi! 


‘ness asall the points for which he has beer 


examined have been brought on record." 
The learned Subordinate Judge was 
clear'y Wong in refusing permission to 
exaniue, The view of the Calcutta High ' 
Court is that partieshave an absolute right, 
without the permission of the Court at all, 
to cross-examine a Court witness. Empress 
v. Grish Chunder Talukdar (1), Gopal Lall 
Seal v. Manick Lali Seal (2), Mohendro Nath 
Das Gupta v. Emperor (3) and Chinlamon 
Singh v. Emperor (4). No doubt, all these 
Cases were criminal cases, Most of them 
referred back totheold case Tarinee Churn 
Chowdhry v. Sharoda Soonduree Dossee (5). 
If it hat been necessary to dec de the point 
I should have felt constrained either to 
follow. these Calcutta decisions or to refer 
the inittertoa Bench. My personal opinion, 
if I may venture to state it, is that cross- 
examination is not a matter of right but 
requires the leave of the Court, I consider 
that section 165 of the Evidence Act ap- 
plies to Court witnesses, The expres- 
sion, “any witness" appears to me tc 
include a Court witness also. I think if 
the Judge w-re examining a Court witness, 


(1) 5 C. 61415 C. L. R, 364; 2 Ind, Dec, (N. S.) 
8. l 
{2) 24 C. 288; 12 Ind. Dec, (N. 8.) 859. 

(3) 29 C. 387; 6 C. W. N. 550. 

(4) 35 C. 243; 12 C. W. N. 299 1 7 C. Le J. 177; 


7 Cr. L. J. 146 


Cr 40. a 
| s» L. R. (A. C.J.) 145 atp. 158; 11 W. R, 
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and Counsel on either side were to object 
to the putting of a particular question the 
Judge would rely upon section 165 of the 
Evidence Act, So far as the statutory law 
goes, either the Evidence Act deals with the 
question in Section 165, i in which case the 
leave of the Courtis necessary, or the 
Evidence Act is absolutely silent on the 
point, in which ease, apart from the 
Calcutta Rulings, the only authority I 
know. is the English case Coulson v. 
Disborough (6). It was a civil suit, The 
Judze refused permission to cross-examine 
and it was held that there was no 
right of cross-examination without the 
leave of the Court, It seems quite probable 
taat the Legislature intended to embedy 
the same rule in section 165 0: the Evidence 
Act although, of course, the Evidence Act 
is inuch holder than this decision. ` 

Bat even if the learael Subordinate 
Judge was justified in believing that he 
had a discretioa in the matter, itis plain 
that the discretion was wrougly exercised. 
This Court witness made an important 
statement which was against the case of 
the present appellants, and on every ground 
of justice that statement ought to have 
been subjected to the test of cross-exami-- 
nation. The learned Subordinate Judge 
seems to have actually thought that 
he had no authority to permit cross- 
examination. This is certainly wrong, 
and I should have been obliged to send tue 
case back to havethis witness cross-examin- 
ed were itnotthst the respondent was 
ready to have the evidence 01 this witness 
taken out of the record, and the case decided 
apart from it, and the appellants ulti- 
imately agreed to this course being taken, 
The evileice of Fazal Akbar is, therefore, 
to be regarded as struck out of the record, 
As I said above, the appeal tails and is 
dismissed with costs, 

G. H. c ÁAppzal dismissed. 
(6) (1894) 2 Q. B. B. 9 R. 390; 70 L, T, 617; 
42 W LR. 4493 58 J. P. 784. 
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PATNA HIGH COURT. 
Crvitz, REVISION NO. 184 OF 1923 
May 22, 1923. 
Present:-—Mr. Justice Das and Mr. J ast:cé 
i Foster. 
a ee PRATAP NARAIN SAHI 
— PETITIONER: 
Versus 


ASARFI SINGH-—OPrPosITE PARTY. 
Civil Procedure Code (Act V of 1908), ss. 151, 
152, O. X X, v. 3— inherent power of Court— 
Power to re-call~ order passed by predecessor- 
— Judgments, sanctity of. 


Section 151 of the Civil Procedure Code gives 
no power whatever to a Judge to re-call an order 
passed by his  predecessor-in-offüce. He is 
entitled to correct clerical or arithmetical 
mistakes in the judgment or errors arising 
from any accidental slip or omission and he 
is also entitled to review a judgment if 
there are grounds for review, but otherwise 
he is notentitled to touch p judgment in any 
way. [p. 111, col, 2; p. x12, col. 1.] 

Revision from am order passed by tke 
Subordinate Judge, Muzatferpur, dated 
the 27th April 1923. 

Messrs. Sultan Anmad and B. K. Sinha, 
for tne Petitioner. 

- Messrs. S. C. Mittra and B. K. Mitra, for 
the Opposite Party. 


. . JUDGMENT, 

Das, J.—The petitioners were the plaint- 
ifs in an action to recover possession 
of certain properties known as Sursand Raj 
Estate. Tney entered the properties in 
foir schedules, properties in schedulcs 
I(IandIV being properties claimedby Asarfi 
Siagh as his mokarrari. With relerence io 
the property entered in schedule 111 there 
wis a previous litigation between the per- 
ties. Asrafi Singh claiming those properties 
as his mokarrart and the petitioners disput- 
ing the claim of Asarfi Singh. The Court 
01 first instance decided the suit in favour 
of Asarfi Singh; in other words,it heldthat 
Asar Singh had a mokarrare interest in 
those progerties, In appeal the decision 
of the Court of the first instance was set 
aside and this Court in second appeal 
upheld the decision of the lower Appeliate 
Court. It appears that Asarfi Singh has 
o9tained leave to appeal to His Majesty 
in Coaacil against the decisidn of this Court. 

. Now, it is admitted that the decision of 
tha J udicial Committee will govern the 
rights of the parties sofaras schedule Il 
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and IV properties are concerned; and before 
the learned Subordinate Judge the parties 
seem to have eatered into some sort of 
azreem2it on this point. Thelearned Sub- 
ordinate Judge in dealing with the schedule 
IM and IV properties says as follows:-— 

“It has, therefore, been proposed by 
both parties that these issues may be left 
uadetermined by this Court and in 
cise of pliintiff’s success a decree may be 
passed in respect of these properties 
subject tothe decision of their Lordships 
of the Privy Council. I agree with the 
‘proposal made by the parties and leave 
this'point tundetermined.’’ 

The decree of the learned Subordinate 
Judge with reference to the schedule III 
and IV propertiesisintheseterms:- ^ 

"Let it be declared that the plaintiff 
as Bandhus of the late Babu Kishun Pratap 
Indra Narayan Singh and by virtue of the 
agreement dated the gth May 1908 are 
eatitled to possession of the properties 
described in schedules Ito IV of the plaint, 
but as regards the properties described 
in schedules III and IV they are en- 
itled to possession subject tothe decision 
of the Privy Council" and in dealing with 
the question of mesne profits the learned 
Subordinate Judge expressed himself in 
these terms:— i 

“Let it be furher declared that the plain- 
tiffs are eatitled to profits with respect to 
the property of schedule IV but subject to 
the decision of the Privy Council tor three 
years before suit aad for subsequent period 
uatil delivery of possession or three years 
after the decree whatever event first oc- 
curs," ` i 

In my opinion there is no doubt what- 
eyer that the learned Subordinate Judge 
give the plaintiffs a decree in regard to 
schedules III and IV properties, but pro- 
vided that that decree would have no 

_ operation if the Privy Council should ulti- 
mitely allow the appeal of Asarfi Singh. 


The petitioners applied for execution of 
the decree before the learned Subordinate 
Judge who actually passed the decree. Thé 
leirned Subordinate Judge allowed exe- 
cution not only in respect of scheduleIand 
II properties but also in respect of sche- 
dule III and IV properties.. Thereupon 
the opposite party Asarfi Singh applied 
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for restitution under section I4 of the 


Civil Procedure Code and foran order thet 
the “properties should be re-delivered to 
him and to a Receiver who had been 
‘appointed ina previous litigation. His 


view apparently was that there was no 


decree in respect of schedules IIT and IV 
properties and that the decree could not Ee 
executed so as to entitle the plaintiffs 
torecover possession of schedule III and 
IV properties.: This application was 
made not beforethe learned Subordinate 
Judge who dealt withthe case and passed 
the decree, but before another Subordi- 
nate Judge who succeeded the first men- 
tioned Subordinate Judge. The learned 
Subordinate Judge in dealing with the ap- 
‘plication of Asarfi Singh conceded that 
section 144 had no application to the 
facts of the case, but hé thought that he 
had complete jurisdiction to re-call the 
order which had been passed by his pre- 
decessor-in-office under section 151 of the 
Civil ProcedureCode. The order whichhe 
‘ultimately passed was in these words,— 
^ “I therefore, allow the application under 
section 151 of the Civil Procedure Code be- 
cause in my opinion possession over these 
properties could not te delivered before tke 
decision of the Privy Council. The re- 
ceiver and the applicant will be restored 
tothe possession of schedules III and IV 
properties." l 
. In my opinion the order of the learned 
Subordinate Judge cannot be supported. 
Section x5r ofthe Civil Procedure Code 
gives him no power whatever to re-call 
an order which had been passed by his- 
predecessor-in-office. The application 
for execution was an application in accord- 
ance with law made before a Subordinate 
Judge who had jurisdiction to deal with 
that application. Rightly or wrongly, 
the learned Subordinate Judge dealing 
with the application allowed execution 
to proceed against schedules III and [V 
properties. If he was wrong in allowing 
execution to proceed against schedulcs 
IIl and IV properties, Asarfi Singh, who 
was a party to the suit, could have 
appealed against that order under the pro- 
vision of the Civil Procedure Code, Where 
there isaremedy by way of appeal, itis, 
‘in my opinion, an extraordinary thing for 


a 
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a learned Judge to exercise what he calls 
his inherent power and toset aside an order 
passed by his predecessor-in-ofice. In my 


opinion he arrogated to himself a power | 


which did not belong tobim but which, 
properly speaking, belonged to an Appellate 
Court. Order XX,1.3, of the Civil Pro- 
cedure Code provides that the judgment 
"shall be datedand signed by the Judge 
in open Court atthetime of pronouncing 
it and, when once signed, shallnot aiter- 
wards bealtered or added to, save as 
provided by section r52 or on review." 

The rule embodies the well-known 
principle that, .after the judgment is 
entered and signed, the Court pronouncing 
the judgment is no longer competent to 
deal with the subject-matter of that 
judgment except on review or under sec- 
tion 153 of the Code. In other words, 
he is entitled to correct clerical or arith- 
metical mistakes in thejudgment or errors 
arising from any accidental slip or omis- 
sion and heisalso entitled toreview the 
judgment if there are zrounds for review, 
but otherwise he is not entiteld to touch 
that judgment in any way. 

In my opinion thelearned Subordinate 
Judge had mno jurisdiction whatever 
under section 1r5r of the Code to re-cail 
the order passed by his predecessor- 
in-office. I would accordingly allow this 
application andsetaside the order passed 
by the Court below. The petitioners 
are eatitled tothecosts of this applica- 
tion. Hearing fee five gold" mohurs. 

Foster, J.—I agree. : 


M. D. J. & N. H. 
Application allowed. 


md 


ALLAHABAD HIGH COURT. 
Civi, REVISION NO. 31 OF 1923. 

j April 20, 1923. 
Present:—Mr. Justice Daniels. 
NANNHU AND OTHERS—DEFEN DANTS 
—-APPLICANTS 

l YErSsus 
ROSEAN SINGH—PLAINTIFF— 
OPPOSITE PARTY. 
Civil Procedure Code ( Act V. of 1908), s. x15 


Q. X X II I, vr. 3——Orde* en opplicaton to withdraw order. 
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Jzom suit—Discretion of Court —Reviztox. 

From an order on an application to withdraw 
a suit with leave to bring a fresh one, if the lower 
Court has applied its mind to the question 
whether sufficient cause under O XXIII, r. 1, œi 
the Civil Proce dute Code is established, no revision 
to the High Court lies, whether the decision is 


right or wrong. [p. 123, col, 1.] 
Ratan Lal v. Mukhammad Hamidullah Khan, 


60 Ind. Cas 899;19 A I. ].47; 2 U. P. 1. R.(A) 
403 and Jhunku Lal vw. Bisheshar Das, 46 Ind. 
Cas 71; 16A.L.J. 495; 40 A. 612, followed. 

The High Court has power to revise an order 
such as the above if the lower Court has 
failed to exercise a judicial discretion in passing , 
it. [p, 113, col, x,] 

Civilrevision against an order of the 
Munsif, Shikohabad, dated the 8th of 
January 1923. ^— 

Mr. Shambhu Nath Chaube, for the Ap- 
plicants. 

_Mr.N.P.Asthana,forthe Opposite Party. 

JUDGMENT.—This is an application for 
revision of an order of the learned Munsit 
of Shikohabad granting permission to 
Withdraw a suit under O. XXIII, r. i, 
with permission to file a fresh suit. The 
application for  withdrawel was made 
atter a considerable amount of evidence 
had been recorded on both sides. The 
reasons given for the application were 
two. (1) The non-joinder of a person 
who isalleged by the detendants to be a 
co-shérer in the holding in dispute to be a 

-necessary party 

(2) The fact that a Patwari whom the 
plaintiff wished’ to produce as rebutting 
witness had been won over by the orner 
side. 

Lor these reasons the plaintiff alleged 
that the suit was liableto 1ail and he ask- 
ed for permission to withdraw it as stated 
above. 

The second reason was admittedly not 
4 proper reason for allowing withdrawal 
oftuesuit. ‘The learned Munsif. however, 
has not acted outhis reason; he has acted 
onthe first reason, saying that in his 
opinioa misjoinder of parties was a formal 
detect coming within O. XXL, 5, 1 
and that asthe defendants had themselves 
alleged Murlidhar, the person in question, 
to be a necessary party they were not 

inaposition to dispute thepoint. Onthe 
marits I coasider that the order passed by 
the learned Munsif was an untortunate 
The formal defect of non-joindei 


‘ 
- 
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of Murlidhar might easily have been cured 
by impleading him which could bedone at 


any time before the case was decided. It band’s estate in favour of a third party, with 


is probable, therefore, that the real reason 
` for the application was the one of which 
the Munsif takes no notice in his order. 
The question which arisesin this case and 


which has been argued before meis whether, ` 


under these circumstances, any revision 
lies. - "Thereisample.authority forthe pro- 
position that this. Court has power tore- 
vise such orders where the lower Court 
has not exercised a judicial discretion 
. in passing them. Thereis equally strong 
authority including the cases of Ratan 
Lal v. Muhammad Hamidullah Khan (1) 
and Jhunku Lal v. Bisheshar Das (2) 
for the 
. lower Court has applied its mind to 
the .question whether sufficient 
under O. XXIII, r. r is established, 
norevision lies whether its actual decision 
isright ‘or wrong. | Itis clear that the pre- 
Sent case comes within thelatter princi- 
ple. The Court’s decision may have been 
wrong, in my opinion it was, but the learn- 
ed Mtinsif undoubtedly didapply his mind. 
tothe question whether therewas-a formal 
defect by reason of which the suit was 
liableto failand cameto the conclusion that 
therewas, I must, therefore, hold that no 
revision lies and 1 dismissthe present appli- 
no order- as to costs. 
MAJA, — _ Application dismissed. 
alt) 60 Ind, Cas. 899: 15 A. L. J. 47; 2 U P. L. Ri, 
.) 403. . GM j : 
dte Ind.-Cas, 71; 16 A. I. J.-495; 40 A, 612.7 
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ALLAHABAD HIGH COURT, 

First ÁPPEAL FROM ORDER No. 134 `; 
.OPI922. ^, -— ' 

“ December--4, 1922. |. ^" € 

Present:-—Mr Jüstice - Piggott and Mr. 

(o5 Jastice Walsh.. . 7-2 
HARIHAR PRASAD——OBJECTOR— : 
2: APPELLANT — | E. 

^ e  WEPSUS `` d 4 

UDAI NATH SAH-—Opposrre’ Parry—- 
20. | RESPONDENT, ; ioo 


Hindu  Law—Widow—Gft fo third 
3 


person- 


‘senting feversioner is an 


proposition that where the: 


cause | 


{r3 


- with . consent ‘of next veversioner— Reverstoner 
an adjudicated insoleent—Donee, vights of. - 


“A conveyance by a Hindu widow of her hus- 


the consent -of the nextreversionef is based 


ron the notion that she surrenders the -estate 
into the hands of the reversioner, instantly fol- 


lowed by a conveyance to the third party. Where, ' 
however, on the date of the conveyance the con- 
adjudicated  insol- 
vent whose estate has vested in the Receiver 
in -insolvency, the conveyance would confer 
no tights’on the donee, because, if there is any 


“vesting of the estate for a single moment in the 


feversioner on the day on which the conveyance 
18 executed, in that very same instant what- 


! ever rights vest in the reversioner would pass 


to the Receiver in insolvency, and there would 
be nothing which the reversioner could convey 
to the donee. Íp. 114, col. 2; p. 115, col, 1.] 


First appeal from an order of fhe Dis- 
trict’ Judge, Bareilly, e 

Messrs. M. L. Agarwala and A. P. 
Dube, for the Appellant. ° . 

Mr. Peary Lal Banerji, for the Re- 


. Spondent. 


JUDGMENT.—This appeal in an in- 
solvency matter raises a pure qttestion 
of ‘law. . The name of the insolvent is 


. Champa - Prasad and he was so adjudicat- 
.ed on the 21st. of June 1918. Champa 


Prassd's mother was one Ganeshi Kuer 


the daughter .of one Durga Prasad. This. 


gentleman died possessed of consideráble 
cation Under the circumstances, 1 make 


property,. whích passed with a widow's | 
estate to his widow, Musammat Moola. 


` Kuer. This lady died in the month of 


December- 1919 and it is admitted that, 
thereupon, the property passed to Ganeshi . 
Kuer, also with the limited estate of a 
Hindu widow.. That lady, however, pro- 
ceeded -to-execute at once a deed of gift 
conveying the whole estate to her grand- 
son; Harihar Prasad, the son of the in- 
solvent Champa Prasad, who.joined with 
her in the execution of the. document; - . 

‘On the death of Musammat Ganeshi 


Kuer, thecreditors of the insolvent claim- 


ed-*to.take this property as that of the , 
insolvent Champa Prasad. On. objection: 
taken by. marthar Prasad the Insolvency 
Court has gone into the question, but. has 
upheld =the contention; of the creditors. 


- The finding of the Court below.is that this: 


property vested in the insolvent Champa 
Prasad on the death of:.his mother, Ga- 


nèshi Kuer.. It ‘undoubtedly did'-so vest. 


. 
* 
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unless it had previously passed to Hari- 
har Prasad under the deed of giit of the 
IIth of December 1919. 

There is one complication which ought 
to be mentioned. One of the creditors 
hêld a mortgage affecting a portion of the 
properfy concerned, which had been exe- 
cuted by Moola Kuer, Ganeshi Kuer and 
Champa Prasad, jointly, on the 4th of Feb- 
ruary 1915, He hos obtained a decree 
on his mortgage in a contested suit to 
which Harihar Prasad was o party. In 
that suit the Court tried, as between the 
mortgagee and all the defendsnts, the 
issue whether the deed. of gift of December 
Irth, r919, -conveyed anything to Hari- 
har Prasad beyond the lifetirae of Ganeshi 
Kuer, "In substance, the Court found that 
this was an alienation by a Hindu widow 
without legal necessity ; that it conveyed 
nothing io the donee beyond a right of 
possession and enjoyment in the lifetime 
of the widow, and that, on the death of 
Ganeshi Kuer, the property had vested 
ij the insolvent Champa Prasad. It is 
suggested that this finding operates as 
ves judicata, at any rate, as between the 
secured creditors and the appellant Hari- 
har Prasad. The only. answer to this is 
a contention onthe part of Harihar Prasad 


. that he was not properly - represented 


in the suit on the mortgage. In the view 
which we take of the law appliceble to 
the case as a whole, it is not necessary for 
us to go into this question. We thought 
it advisable to refer to this previous liti- 
gation partly as a matter of record, and 
also because it is quite clear that in the 
mortgage suit the question of the valdity 
of the deed of gift in favour of harihar 
Prasad -was fought out solely on the 
ground: of the presumption or other- 
wise of legal necessity for the transfer, 
Now, if this be the right way in which to 
tegard this transfer, then the decision of 
the Trial Court is unquestionably right. 


, To begin with, a transfer by way of gift, 


cannot, broadly speaking, be supported 
by any allegation of legal necessity. If 
the fact that Chanipa Prasad; being the 
nearest reversioner living at the time, 
expressed his consent to the alienation 
by joining in the same, be relied upon inere- 
ly as raising a presumption in favour of 
legal necessity, then that prestmption 
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is in the case wow before us abundantly 
rebutted. Champa Prasad, having been ` 
adjudicated an insolvent, could derive 
no benefit from his succession to the prop- 
erty, which would revert to the Receiver 
in Bankruptcy on the very day he suc- 
ceeded to it. It was obviously to his ad- 
vantage to agree to a transfer of that prop- 
erty in favour of his own son and to the 
detriment of his creditors. ‘Ihe fact of 
his doing so raises no presumption what- 
ever in favour of the necessity for the 
alienation. 

It has, however, been contended Dbe- 
fore us that a transfer in favour of a third 
person—and for the purposes of the ques- 
tion now before us Harihar Prasad must 
be treated as a third party, who had 
no concern whatever in the possible de- 
volution by inheritance of the estate in 
hands of Gueneshi Kuer—if made by 
a Hindu widow with the consent of 
the nearest reversionary heir living at the 
time of the alienation, solong asit be a sur- 
render of the entire estate in the hands 
of such widow, operstes as 2 valid trans- 
fer proprio rigore, and not by reasow of 
the reversionser’s consent raising a re- 
buttable presumption as to legal neces- 
sity. ‘This contention is sought to be found- 
ed on certain pessages in the decision 
of their Lordships of the Privy Council 
in the case of Rangasamt Gounden v. Na- 
chiabba Gownden (I), which is the latest 
and most authoritative pronouncement 
on the whole question of a Hindu widow's. 
powers in dealing with the property of 
her husband to which she had succeeded 
with a life-estate on his death. It seems 
to us, however, that, where their Lord- 
Ships definitely sum up the principles 
which they propose to lay down for the 
guidance of the Courts in India, they 
limit the cases in which the question of 
necessity does not fall to be considered 
to those cases in which there has been a 
Strrenaer by the widow of her whole in- 
terest in the whole of the estate in favour 
of the nearest reversioner or reversioners 


(1) 50 Imd. Cas. 498; 42 M. 523; 36 M I, J. 
403; 17 À. L. J. 536; 29 C. L. J. 539; 21 Bom. 
L. R. 640; 23 C. W. N. 777 (1919) M, W. N. 
(Pici M. L. T. 5; 10 L.,W. 1651 461. A. 72 
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at the time of the alienation. "They go 


on to Geai with alienations in favour of 
persons who are not the nearest rever- 


sioner for the time being, and they seem. 


to us to place ail such alienations in the 
second category, that is, of alienations 


which require to be supported on. the. 
"MANIOKAVACHAKA DESIKA GYANA 


eround of necessity, We may add that 
ihe.present case is a particularly strong 
oue. The older opinion, which was to 


some extent supported by decisions dis~ 
closed in the judgment of their Lordships . 


of the Privy Council above referred to, 


which treatea a. conveyance by a widow. 


in favour of a third party. as.valid pro- 
prio rigore if made with the consent of 
the nearest reversioner or reversioners 


alive on the date of such alienations, was. 


based upou the notion tpat that was a 
surrender of the estate into the hende 
of stich reversioner or reversioners, ins- 
tantly followed by a conveyance toa third 
party. Such a doctrine could not be ap- 
plied in the present case because, if 


there was any vesting of the estate for, 


a single moment in Chanips Prasad on 
the day on which his mother Ganeshi Kuer 
surrendered it by executing the deed 
of gift of December rrth, 1919, in that 
very. same instant whatever rights vest- 
ed in Champa Prasad passed to the Re- 
ceiver in Insolvency and there was no- 
thing which Champa Prasad 
vey to his son. We are satisfied, there- 
fore, that the decision under appeal is 
correct, We dismiss this appeal with 
costs, 


W.C, A. Appeal dismissed. 


could con-. 


MADRAS HIGH COURT. 
Crvit, APPEALS Nos. 136, 167, 195 AND 196 
` . OF 1920. 4 
E April 18, 1922. 
Present -—=-Mr. Justice Spencer and Mr. 
l Justice Ramesam. 
IN APPEALS Nos. 136 TO 196 OF 1920. 


SAMBANDA PANDARA SANNADHI 
—DEFENDANT No. 14--APPELLANT 
| yersus 

A. VAITHILINGA MUDALIAR AND 

OTHERS-—PLAINTIFFS—RESPONDENTS. 

Charitable endowments-—Temple of Sri Thyaga- 
vajaswami at Tiruvalur —Katlais, nature of —Scheme 
suit-—Maiters for considevation—Civil Procedure 
Code (Act V of 1908), s. 92. 

The Kailais attached to the temple of Sri 
Thyagarajaswami at Tiruvatur.in the Tanjore 
District are independent institutions. The 
trustees of one Katlai are not subject to the 
control of the trustees of the other Katlais, the 
only common bond between them being that they 
are supposed to exist for the glorification of the 
deity in the temple either directly by services 
rendered within the temple or indirectly by chari- 
ties carried on outside the temple in the name 
of the deity. The incomes of the various Katlais 
do not belong to the idol and cannot be mixed 
up and utilised for all the purposes of the temple 
indiscriminately but must be applied and 
appropriated only ‘for the specific purposes in 
connection with the temple fos which -they 
were endowed. [p. 118, col, x.) gh. 


Any scheme which is framed for à temple with - 
such Katlais as the above, while it must- maintain 
the individuality of the Katlais and not interfere 

\ with their essential character, must at the same 
time provide for some co-ordination: of the 
various Katlais and for some control. over them. 
so as to secure the harmonious working -of the 
Katlais when they have to co-operate in the 
tempe service. The scheme must also make 
provisions for the. prevention of the embezzle-, 
ment of the funds of the Katlais or- their 
diversion by the taal ea rt trustees and should 
contain stringent prohibitions against the borrow-. 
ing or lending of money from or to the trustees 


^ or from one Katlai to another Katlai. [p. IIO, col. 


2. . 
kaga against adecree of the Court. 
of the Temporary Subordinate Judge, 

Tanjore, in Original Suit No. 52 of 1913, 

(Original Suit No. 77,0f 1910 on the file 

of the Court, of the Subordinate Judge, 

Negapatam). * 

. . Iw APPEALS: NO. 136 OF 1920. 


Mr, T. Narasimha Iyengar, for the 
Appellant, - 2 
“Messrs. S. Srinidasa Iyengar, K. Bhash- 
yam Tyangay; A. C. Shanmuga :Nainar 


Pd 
* 
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and M. Krishna Bharathi, or the Respond- 


ents. l 
JUDGMENT.—These appeals arise out 
of a suit under section 92 of the Civil Pro- 


.cedure Code: for framing a scheme with 


rezardto the administration of the temple 
of Sri Thyagarajaswami at Tiruvalur in 
‘the Tanjore District. There are various 
trusts instituted for the purpose of either 
supporting the services in the temple or 
of carrying on charitiesin thename of the 
deity, known as Katlais. Each Katilai has 
its own trustee and separate properties 
are endowed in connection with each 
Katlai. There are thirteen of them now 


anda list of theseis given in Schedule A- 


of the plajnt. The most important of these 
are the first four viz., (1) Ulthurai, (2) Abi- 
sheka, (3) Annadhana, and (4) Rajan. The 
fifth and sixth arepractically identical with 
'thefourth. Thetrustees of the first (Ul 
thurai) are defendants Nos 1 to 3. The 


trusteeship of the second fAbisheka) 
and the third /Annadhana) is vested 
in the head. of the Vellukurichi 
Mutt (in the  Tinnevelly District) 
for the time ‘being, now the x2th 


defendant, Similarly, that of the fourth (Ra- 
jankatlai) (with which go the fifth and sixth) 
isin the head of the Dharmapuram Mutt 


l fin the Tanjore District) for the time being 


now: the r4th defendant). These heads 
ofthe Mutts discharge the duties of trustee 
of their Katlais by means of local agents. 
The 14th defendant is the appellant in 
Appeal Suit No. 136 of 1920, the 12th de- 
fendant in Appeal Suit No. 195 of 1920; 
the plaintiffs in Appeal Suit No. 167 of 
1920 appeal in respect of the seventh 
(Palayee) Katíai: and the defendants Nos. 
I5 to 17 filed AppealSuit No. 196 of 1920 
iu respect of therrth (Ardhajamam)XKatlai. 

It may be observed that though, techni- 
cally speaking, the temple has no income 
of its own, and has to depend for all its 
services on the proper performance of 


,the trusts connected with the  Kaflais 


still, for all practical purposes, the Ulthurai 
(internal or central) Katlai represents 
the temple proper, its object being the 
internal management of the temple. It 
has an income of Rs. 8,000 as a Mohini 
allowance from the Government and some 
lands /6 Velies and odd). Other Katlais 
contribute their share of services or things 


in the various stages ofthe daily worship 
and the various festivals of the temple (see 
paragraph52 of the Sub-Judge’s judgment). 
The extent of their liability is determined 


. by usage andis ascertained from the dit- 


tam or scale prepared by each Katlai, in 
connection with the daily worshp and 
festivals. Itissaid for the plaintifis that 
the chief item of expense in connection 
with the Ulthurai Katlai is that of the 
Car Festival and it has been found dif- 
cuit tocarry on this festiva] with the in- 
come of the Ulthurai Katlai on account of 


the risein wages. Whatever the true cause 


may be, thefact remains that the Ulthurei 
Katlai has become hopelessly indebted. 
Its debt on r6th September 1917 was 
more than Rs. 31,000 of which Rs. 17,000 
was due to the first plaintiff ànd Rs. 14,000 
to the third defendant, one of its trustees. 
Itis suggested for the contesting defend- 
ants that the object of this suit is to prop 
up the Ulthurai Katlai at the expense of 
the other Katlais and that the suit is the 
result of collusion between plaintiffs and 
third defendant. It is frankly admitted 
by the third defendant that he and first 
plaintiff are friends, that he co-operated 
with the first plaintiff in connection with 
the institution of this suit and he is 
also spending money along with the 
first plaintiff for this litigation 
(Vide: pages "690 and 692 of the 
deposition). At the same time, it must 
be admitted that there has been gross 
mismanagement of the affairs of the temple 
and some scheme for the co-ordination of 
the various Katlais andfor some control 
over the various Katlais in so far as 
it may ensure the harmonious working 
of the Katlais, wherever they have to 
co-operate, is necessary. 

An objection wastaken by the defendants 
(Nos. 4 to x1) that the Katlais were distinct 
trusts and thesuit as originally framed was 
bad for misjoinder of parties and causes 
of action. Issties Nos. 1 and 2 were framed 
with reference to this contention, and 
the arguments were heard on them in 1013. 
The Subordinate Judge who heard them 
held “that as the Katlaidars are different 
and as each of them is in possession of a 
distinct Katlai charged with a distinct 
duty and separate accusations of mis: 
conduct are made against the several Kat. 
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lais,” the suit was bad for misjoinder of 
parties and causes of action (Order dated 
I3th October 1913). He, however, gave 
leaveto amend the plaint, which was ac- 
cordingly done. "Theplaintasitnowstands 
intheprinted papers isthe amended plaint. 
The prayer for the removal of unfit trustees 
and the appointment of other trustees 
in their places has been omitted. Having 
rezard to the amended plaint, the Sub- 
ordinate Judge who finally tried the case 
excluded '' evidence as to any acts consti- 
tuting misfeasance, or malfeasance af- 
fecting the competency, conduct or 
character of the defendants individually” 
(paragraph x6 of the judgment), 
but he addsin paragraph 38: “Though 
the roth issue directly dealt with the mis- 
conduct of theindividuals and it has been 
deleted, I had to reluctantly admit the 
evidence having regard to the fact that, 
if the past management was unsatisfactory 
irrespective of any reference to any indi- 
viduals, a scheme might be necessary to 
plaee the administration on a sound 
basis,” 

The scheme framed by the Subordinate 
Judge appoints a Board of Trustees and 
directs that the various Katlaidars shall 
deliver over charge to the manager and 
treasurer after the appointment. No pro- 
vision has been made for separating the 
accounts of the Katlais. “This arrange- 
ment destroys the individual character 
of the various Katlais and has the effect, 
in some cases, ofremoving the trustees and 
in others, of adding other trustees to the 
existing sole trustee of each Katlai. This 
isinconsistent with the basis of the order 
of the First Subordinate Judge on 13th 
October 1913. We have, therefore, to as- 
certain, at the outset, the natureofthe vari- 
ous Katlais and see how far the scheme 
of the lower Court can be justified in this 
respect. 

It is admitted that the several Katlais 
came into existence. at different times 
and have been managed separately fora 
long time, probably for centuries. Certain 
copper plate grants by which some of the 
lands of the Rajan Katlai wereeendowed 
(Exhibits XLI, XLI a (1740), XLI c (1751), 
XLI b (1754) are available and Exhibit 
LXIII (1759) isthe document by which the 
Ardhajamam Katlai lands were endowed. 
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But, beyond these, we have no evidence 
of the original endowments and usage is 
our only guide. The trustees of some 
Katlais have added to the original endow- 
ed lands by further purchases out of the 
savings from their income (some of LIT 
series, X XXIV and LXIV, being such sale- 
deeds). In 1810, the Government assumed 
management of the temple (Exhibit OOO). 
The supervision of the Government was 
exercised through a‘‘panchayat” (by which 
one person was apparently meant and not 
a- body of persons) who was counter-sign- 
ing the accounts of each Katlai (Vide Ex- 
hibits G, T, GG, AAAm, H, BBB, D,N, 
Q, SS, F, S, Z, CC, 2, WW, E, RE, NN, 
GGG, P). 

The Pandarams representing the Abi- 
sheka and Rajan Katlais exgcuted docu- 
ments in 1820 in favour of Government 
binding themselves to certain details in 
the performance of the duties connected 
with the respective Katlais RRR, and 
FEFF. The Takids issued by the offi cers 
of the Government dealt with the Katlais 
separately (see BBBB, TTTT, PPPP, 
0000, SSS, CCCC, B, JJJJJ). In 
1841, by Exhibit I XIII, the Collector 
of Tanjore reported to the Board of 
Revenue on the Pagodas of the District 
and in the statement enclosed with 
it, the Rajan Katlai was referred to as a 
separate item and the Abisheka and An- 
nadhana Katlais together were referred 
to as another item. They were described 
as ‘ Athinam ’ in paragraph 8 of the report 
on the ground that the right of appoint- 
r ent of local managers belonged to 
certain Mutts or Colleges of Ta birars. 
This was followed by similar ¢ccuments 
in 1842, when Government divested them- 
selves of the management of Hindu 
temples—Exhibit LIV for Rajan Katlais 
and LXXI for the Abhisheka and 
Annadhana Katlais (see also Exhibit 
LXXIII). The Exhibits LXVII, LIV a, 
LXXIV, LVI, LVII, and TTT, EEEE, 
DDDD, LXVII and LXXVII, relate to 
the handing over charge of these Katlais. 
Exhibits LIK, LXIIS LXII-s, relate 
to the appointment of a Pandaram 
or local agent at Tiruvalur on behalf of 
the Velukurichi Mutt and LV to the ap- 
pointment of a similar local agent for tke 
Dharampuram Mutt, In 1847 the Govern. 
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ment obtained Muchilikas from the se- 
veral Katlaidars to insure the due perfor- 
mance of the trusts ‘see Exhibits HHHHH, 
YETTI. VVVV, FEFFE, MMMMM, 
“00009, RRRRRR, TITTT MMMMM,). 
These Muchilikas were taken by the 
Government” “fon grounds of expe- 
diency" and do not, show that the 
(Government -had any right in par- 
ticular over the Katlais [see Ranwen- 
gar wv. Gnansambanda Pandarasannada 
(r]. Following the last mentioned de- 
cision, it was held in 1868 (see Exhibit 
LIII) that the other Katlais were not sub- 
ject to thesttperintendence of the Ulthurai 
Katlai, gnd that they were not dependent 
trusts. The plaintiffs in that case did 
not press their claim against the Katlais 
under the Mutts (see paragraph 34 of 
Exhibit LÍID. This judgment was 
affirmed by the High Court in Venkata- 
balakrishna Chetilyar v. Kaliyanarama- 
tyangar {2). 

In 1882’, three persons were appointed as 
panchayats for the superintendence of the 
Ulthurai Katlai (Exhibit 0009000). The 
present defendants Nos. r to 3 are their 
representatives. It is not necessary to dis- 
cuss in this case whether these trustees are 
hereditary. I! is clear from the history 
of thetemple from 1870to 1882, above set 
forth that the Katlais areindependent insti- 
tutions and that the other trustees are 
nol, subject to the control of the Ulthurai 
trustees, the cominon bond between them 
all being that they are supposed to exist 
for the glorification of the deity (Thyaga- 
rajasawmi) either directly by services ren- 
dered within the temple—or indirectly 
by charities carried on outside the temple 
in the name of the deity. We do not 
aeree with theremarks of the Subordinate 
Judge at the -end of paragraph 32 which 
imply that the Ulthurai trustees have some 
right of supervision over the other Katlais. 
It cannot besaid thatthe income of tbe var- 
ious Katlais belongs to Thyagarajaswami 
(the idol), or'can be mixed up and utilised 
for all the purposes of the temple indis- 
criminately. These trusts are soniewhat 
analogous to TempleServiceInams. Just 
as the latter are different from inams, prop- 


(xz) 5 M. H.C. R. 53 at p. 6r 
(2) -5 M, H, C. R. 48, 


erly belonging 1o a temple, being granted 
to office holders on condition of rendering 
services in a temple and do not belong to 
theidol, though theidol may be interest- 
ed in the rendering of the services, similar- 
ly the incomes of the Katisis donot belong 
tothe idol, though the idol is interested 
in the proper performance of the dis- 
tinct duties attached to each Katlai. The 
remarks of Muthusami Iyer, J. in Vythi- 
linga Pandara Sannadhi v. Somasundara 
Mudaliar (3) are instructive in this con- 
nection as the decision related to this very 
temple. After describing two senses of 
the term Katlai the learned Judge says: 
“Theterm Katalai is used in the present 
suit in this sense” referring to the second 
sense he had previously described, viz., 
* a distinct endowment under a separate 
trustee to which specific items of expendi- 
ture are assigned as legitimate charges 
to be paid therefrom.” That suit was a suit 
by the Ulthurai Katlai ageinst the Abhishe- 
ka and Rajan  Katlais for contribution 
forrepairs. Átpage203,thelearned Judge 
says “The Mushilikas which theseeexe- 
cuted on that occasion contain a distinct 
acknowledgment that the Katalai lands 
were originally granted toSri Thyagaraja- 
swami and an undertaking to apply the 
income derived therefrom to the said tem- 
ple. This is significant as showing that 
the repair “of the temple was a trust to 
which the surplus income had to be de- 
voted according to the original grant." 
The decision then was to the e ffect that 
{he Rajan and Abhisheka Katlais were 
liable to effect repairs from the surplus 
funds of their Katlais. Itis now admitted 
that the duty of repairing the temple is 
one intimately connected with these two 
Katlais and that they are liable to contri- 
bute furds for that purpose. The learned 
Judge did not make any observation which 
is capable of being literally construed to 
mean that allthefunds of the Katlais at- 
tached to this temple were then vested 
in the temple and at the disposal of the 
Ulthurai Katlaidars for any purpose what- 
soever. 


Some of the Katlafs have now to be se- 
parately considered. We have already 


(3) 17 M. 199; 6 Ind, Dec. .(N.:S.) 137. 
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-of the "hyagarajaswami, This point wes - 


nof raised in the written statement. and 
cannot be considered here. In Exhibit 


. YYYY theCollector, acting as agent to the 


Court of Wards on behalf of the third de- 


fendant's estate, described the duties ‘or , 


the Ánnadhansm Katlai in paragraph 3 
as consisting of (Ir) shelter fo pil- 
grims (2) distribution, of food, (3) weter 
pandal, (4) lights (5) Pagoda service. 


The details of the. last have. to be 


ascertained from the ‘Dittam’ or customary 
list of contributions, "In the face of para- 


{raph 3, no weight can be attached to the: 


general and sweeping statement in. para- 


graph 2 that the Anuadhona KatlaiChatta-- 


tam is e minor branch of the great temple 
of Thyagarajaswami. It must be re- 


membered that there was always à ten- 


dency on the part of the Ulthurai Katlai- 
dars to claim power of supervision over 
the. Katlais, ‘Ihe judgment- of .1866 
(Exhibit LIII) 
suit illustrate; this, 
Katlai.cannot be utilized for the repairs, 
or other expenses in.connection with the 
temple, The income of the Katlai can only 


be spent for the purposes mentioned in. 
Exhibit YYYV—all of them being carried . 


on in the name of Thyagarajaswami and 
in this way exalting the glory of the idol. 
The- solitary. instance appedring from Éx- 
hibit KKKKKK-5.of a portion of the ex- 
penses of raising the image of the.godess 
from the river being debited to the Anna- 


dhana Katlai.cennot be taken as establish- 


ing a usage. -Similar conclusions apply to 
Ardhajama  Katlai, It may. be ‘that 
only the temple of Thyagaraja and sub- 


ordinate shrines are the templesindirectly | 
: _ benefited. 
by the Mosikwam lands of the: said 


(or directly) intended to be 
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. this, document | (Ex- . 
hibit YYYY) and. now the present 
We ‘are of opin- 
ion thatthe surplus income of Annadhana: 


Tg 


AE. 


wo R^ €. UR 


l which 
“will ensure the harmonious working ọf the 
Katlais, when they have to co-operate in 
-the - Pagoda ` sérvice, arid to prevent the 
embezzlement of the funds of the Katlais 
or their diversion by the trtistées,contract- 
ing debts, as has happetied in the cáse of 
theUlthurai and otherKatlais." The schéme 
‘as framed: by the, lower, Court ob- 
literates the individuality of the . various 

Katlais, pools their résources in one large 
fund, and makestheBoard of Trustees practi- 
„cally. a hand of the Court by the direction 
_in.paragraphs 4,and Xr that it shall exercise 


its powers-of administration subject to 


the directionsofthe Court. "Asthe Katlai- 
dars are themselves. the trustees of the va- 
‘tious trusts, it is inappropriate that the 
supervising body should be described as 
a Board of Trustees, although the trustees 
are. by the scheme eligible. for appoint- 
ment to the Board. 

| Itis very necessary that the scheme should 
contain stringent prohibitions against 
‘the borrowing or lending. of money by 
‘the “trustees from or to the trust funds, 
‘ot fiom one Katlai to another Katlai, see 
ing that the 12tk. defendant in paragraph 12 
of his written statement treats borrowing 
“sa a necessary incident to the ziianagement 
‘of the trüst and claims a right to do what 
hé pleases with any surplus that may re- 
, main over. The preparation of a budget, 
‘the proper. keeping of accounts in which 
“the income and expenditure of each of the 


' “Katlais may be separately shown, and the 


“periodical audit of these accounts are 
“matters most essentially to bé provided 
for in the Regulations in order to fix the 
trustees with responsibility for the due 
‘performance of their trusts and to avoid 
"waste andindebtedness. The need for super- 
‘vison and co-ordination by a controlling 
and inspecting body is,also apparent... The 
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- past history of the suit Katlais shows that 


a panohayat, or a panchayatdar, once 


existed for the purpose during Govern- 


ment Management. In Ramlengar v. 


` | Gnanasambanda Pandarasannada (1), the 


appointment of panchayatdars is stated 
to have been simply a coercive act 


for more effectual supervision. Exhibit A 

. - "shows that there. were five panohayatdars 
` in 1842 and Exhibit QQQQQOr shows that 
.in 1882 the District’ Judge appointed three 
_panchayatdars to supervise the Ulthural 

< Katlai. Itis argued that defendants Nos. 2 


and 3 and.defendants Nos. 12 and 14 should 
not have aseat on the Board of supervi- 


“sion, the former as they have already an 
interest* as trustees of the Ulthurai Katlai 


and the latter as they are the trustees of the 


 Abhisheka, Annadhana and Rajan Katlais © 


and on accotfht of the misconduct of their 
predecessots. Wethinkthet the Subordi- 
nate Judge was,rigbt in including them. The 


- second and third defendants are well-to-do 


mirastdars, living in the locality who have 
always shown an interest in due perfor- 


‘mance of the religious worship in the temple 
and are descendants of two of the former `- 


panchayatdars. Tle 12th and r4th de- 
fendants have succeeded to their offices 


during the pendency of the suit and have 


had no opportunity of showing whether 
they are personally fitted or unfitted for 
the conduct of a religious trust. As re- 


marked by the learned Judge, there is 


always the probability that persons re- 
siding in other parts of the District may not 
take sufficient interest to attend the 
meetings of the Board. ‘The proposals made 
in the course of the arguments (x) that 


“ there should be two treasurers (2), that we 


should appoint a “visitor” to inspect 


the temple from time to time and to make. 


recommend-tions regarding the Katlais 


' do not commend themselves to us, as it is 


not shown that there will be more work 
for the treasurer than one man can manage 
to do and as 
post would probably imply a division 
of responsibility fatal to good manage- 
ment; and, secondly, we do not consider 
that a visitor acting singly would, however 
well intent oned, exercise an effectual autho- 


‘tity in the prevention and cure of abuses 


of the trust. 
We have.modified the.scheme as drawn 


a splitting of the 
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up by the lower Comt .n such a manner 
as, in our opinion, will have the effect of 
maintaining the individuality of the Katlias 
and not interfering with the essential cha- 


-racter of the Adhinam (independent) trusts, 


while, at the same time, providing that the ` 
time of the Court shall not be taken up by - 
constant references to it on minor matters 
of administration and management. The 
plaintiffs will get their costs in appeal from 
the funds of the Devastanam. Al the other 
parties will bear their own costs 1n these 
appeals. '"Thelower Court'sorder as to costs 
will stand. This judgment disposes of | 
the memorandam of objections in Appeal : 
No. 167. ; 
V. N. V. 
N. H. 


Order accordingly. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL NO. 7 OF 1922. 
March 2, 1923. : . 
Present:—Sir Walter S. Schwabe, Kr., Chief 
Justice, and Mr. Justice Coutts-Trotttr. 
SHUNMUGAPPA AND ANOTHER— 
APPELLANTS  — 


versus 
SANGARYA CHETTY alias SANGAPPA 
CHETTY—RESPONDENT, 

Limitation Act (IX of 1908) S 10, 
applicability oj—Suit by trustee against co-irustes 
for joint possession and management of trust property 
—(Qwuardian of minor sons of deceased trusies in 
possession with consent o co-irustee— Possession, 
whether adverse. "D h 

Section ro of the Limitation Act applies to 
a suit by one trustee against his co-trustee for 
joint possession and joint management of Es 
trust property and the section is not limite 
cases: where a bape E called to account by a 
stranger. [p. 122, COL I. 

a Na gene ally oe guardians cannot 


make admissions on of their wafds, in 
considering a question of fact, namely, whether 


ON behalf 
of her minor children is adverse to another person, 
a statement by the guardian as to’ the character 
of such possession is perfectly admissible es 
e animus. [p. 122, col. 1.] 


sole possession of such guardian cannot be adverse 
possession amounting tc ouster of the other trustee. 
[p. 121, col. 2.] | 

- Appeal from a decree and judgment 
passed _ by. Mr. Justice Kumaraswamy 


‘Sastriar; in the exercise of the Ordinary 


- 


; 

; 

; 
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Original Civil Jurisdiction ofthis Court, in 
Civil Suit No. 446 of 1920;  " 
Mr. T. R: ‘Kothandrama .Mudallar, . for 
the Appellants. >. ^ seni ! 
Mr. V. Radhakrishnayya, for the Re-. 


spondent, ~. ; | 
| . * JUDGMENT. : GS 

Sehwabe, €. J.—In this.case plaintiff 
claims joiit ‘possession of, certain 
‘trust property -iu respect of. which 
he was appointed a co-trustee with his 
brother, now deceased. It would appear 
that he and, the brothers lived -together. 
ior some. time’ and the brother was 
the person who-for many years was 
the only executor under the Will by 
. which they, were .appointed . trustees 
and was also the acting trustee of this 
trust which was created .for certain 


charitable. purposes, -The brothers seem, 


to- have fallen out somewhere -about 
1007 and. litigation .ensued. "The brother 
died in 1910 leaving two infant. sons 


surviving him and: a widow. From’ 


that time till now the widow and her 


sens continued to manage the trüst 


property. The. plaintiff now claims to 
be entitled to joint possession and joint 
managenient of the trust property. 


“It is admitted that the plaintiff was 


a trustee butit was said that his rights 
are barred by limitation. “There seem 
to me to be three complete answers 

to that. In the first place, section Io 
of the Limitation Act says that,- not- 
withstanding. anything contained in the 
limitation Act, no suit against a person, 
in whom property has become vested 
in trust for any specific purpose, of 
. against his legal representatives for the 


purpose of following in, his or their 


hands such property, shall be barred 


by any length of time. "In my judgment : 


this is an action by one of two co- 
trustees it is true but against.a trustee’ 
for the purpose of following in his, hands 
. & trust property. In my judgment, 
"| the. words are wide enough to cover 
a case by-one of two trustees who : claims 
against the ‘other that the property 
‘ought to be held by the two, 1t would 


have been very ‘remarkable if it were 


uot so;for one of two trustees would. 
be left in possession and the other who 


is. liable for-the acts of. his. co-trustee - 
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his co-trustee, because if ke sued his 
co-trustee for joint possession, he would 
be met by a plea of limitation. - 
Even if this view of section ro . of 
the Act i$ wrong, there remains to be 
considered ‘the effect of some corre- 
spondence within two years of the launch- 
ing of thissuit, The plaintiff had written 
to the.widow stating that he had taken 
out Probate, he being the sole surviving 
executor under the Will which appointed 


him and his brother trustees, and he 


claimed from her and his nephews posses- 
sion of the property. The answer that was 
given by the widow and guardian of 
the infant children written by a Vakil 
on her behalf was this: “I am further 
oo to state that on the death 
0 
declined to have any thing to. do with 
the management of the estate and asked 
my client to manage the same on te- 
half of her sons." I entirely fail to 
see how possession obtained or retained 
under those circumstances can be adverse 
possession amounting to ouster for she 
writes through her own legal advisers. 
saying that she is managing by request 
and with the consent of the co-trustes, 
the plaintit, jointly with her sons acting 
through herself; and it passes my com- 
prehension to understand an argument 
put forward on the basis that, when 
one of two trustees says to the other 
“you take possession and hold possession 
of the property," that other can after- 
wards say that he is in adverse posses- 
sion. l 

The other point turns on the nert 
paragraph of the letter and it is in 
these terms: “I am [further instructed 
to state that even if your client has 
now obtained Probate as mentioned 
in your letter under reply, my client 
on, behalf of her sons and your client 
are -jointly entitled to administer the’ 
properties of the estate in accordance 
with the Will.” There one has, in 
words, an. admission of the plaintiffs . 
tight made by the Vakil on behalf of 
the defendants within two years of the 
suit being brought, which is in itself 
sufficient evidence that the possession 
held by her -on behalf of-'her-sons. was 


my -client’s husbandeyou * * * |. 
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not possession adverse to. the plaintiff, 
For these reasons, L'agree with the: 

judgment of the learned Judge and this 

appeal must be dismissed with costs, 


Coutts-Troiter, J.—I am of the same 
opinion. There are two points whioh 
appear to me to be fatal to the appel- 
lants in this. case, The first is section 
10 of the Law of Limitation to which 
the. only answer of the learned Vakil 
who has .argued thé case with -great 
fulness, is that that section ouly applies 
when: the trustee is being called 1o 
account by a stranger, and not when the. 
person who seeks to investigate . the 
affairs of ethe trustee is a  co-trustee; 
for that position, Y find no authority, 
and none was: suggested to exist, and 
.it seems to mesto be a proposition that, 
on the- face: of it, you do away with 
half the henefit that the section of the 
Act intended ‘to confer. _ 

-The mext-is the letter, Exhibit V, 
written: (by the mother of the infants, 
It is: argued against thatbv Mr. Kothanda- 
rama .Mudaliar- that guardians 
make admission on behalf of their. wards. 
That, no doubt, as a general proposi- 
tion, is perfectly sound, but here we 
are investigating a certain fact, namely, 
was the possession of the guardian on 
behalf of. her minor children adverse 
to the plaintiff or was it not, it being 
in her possession. . The answer is, that 
what she.said about it is perfectly ad-- 
missiblé as showing guo animo she, 
representing her children remained . in. 
possession of the property. She could 
perhaps- have. given some evidence. by 
her words or her acts that she believed 
herself and intended herself on their 
behalf to ibe occupying adversely to the 
plaintiff. But if she did not, you cannot 
impute to the minors an infention and a 
character in possession which was not 
the intention or the character in which 
their guardian who. represents them 
acts for them... You cannot munufacture 
ex, post facto, merely because they were 
minors, the adverse quality which the 
actual. possession was never clothed 
with. ! l a l 
in my opinion, this appeal fails, and 1 . 
aztee to the order.proposed by my Lord. 
V, N, V. Appeal dismissed. 
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" -LAHORE HIGH COURT, 
First Civm, APPEAL, No, 2191 
OF IQI. .. 
November 27, 1922. 
! Present:—-Mr. Justice Martineau and 
Mr. Justice Campbell. 
RALIA RAM AND ANOTHER-~PLAINTIFES 
—-AÁJPELLANTS . 
| VEFSHS. 
AMIR CHAND AND OTHERS--DEFEND- 
ANTS— RESPONDENTS, 

Mortgage— Lease tn favour of morigagor—Distinct 
tzansactions—Sulit on lease—Subsequent suit on 
mortgage, whether barred—Ctvil Procedure Code 
(Act V of 1908), O. TI, v:2. - 

Where a mortgage and a lease of the mort- 
gaged property in favour of the mortgagor, 
are executed on the same day, but the mort- 
gage-deed contains no reference ‘to the lease 
and the mortgagee is not restricted in “his choice 


` of tenants, the mortgage and the ease are two 


distinct transactions even though the. amount of 
[p. 123, 
col, 2.] 


In such a case a suit for rent on the basis of 
the lease, wonld-not operate, under O. JI, f. 2 
of. the Civil Procedure .Code, to bar a subse- 
quent suit on the mortgage-deed to recover the 
money due thereunder., [p. 123; col. 2.] 

Muhammad Hussain v. Abdul Ghafur, 65 md, 
Cas, 102; 3 L. 1, 8-P W. R. 1922; (10922) A. I. R. 
(X) rrr, followed. 

Natha Singh v. Chuni Lal, 47 Ind. Cas. 3643 69 
P. R. 1918; 112 P. W. R. 1918; 117 P. I. R. 1978, 
distinguished. 

First appeal from a decree. of the 
Senior Subordinate Judge, Amritsar, 
dated the 24th June 1918. ' ' >, 

 Pandit Sheo Narain; R. S., and Lala 
Fakir Chand, for the Appellants, . . 

Bakhshi Tek Chand ‘and Kunwar Dalip 
Singh, for the Respondents. 

JUDGMENT.— The plaintiffs sue for 
the recovery of money -due on a mort- 
gage-deed' executed ‘by the defendants 
on the 9th December -1906. ‘The suit 
has been dismissed -as barred by O. II, 
r. 2, Civil Procedure Code, ‘by reason of 
the plaintifs having biouglt a suit in 
Igro for rent om the basis of a ease exe- 
cuted on the same date as-the mortgage 
deed, the lower Court -holding that the 
interest on the mortgage is identical with 
the rent, and that the cause of action was 
the same in both suits. The plaintiffs 
kave appealed, and the only question is 


tent is equal.to the amount of interest. 


, Whether O. II, r. 2, applies. 


The mortgage-deed provided that the 


‘property was mortgaged to the plaintiffs 
“with possession for Rs, 30,000, that.the 
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defendants were to pay interest month- 
ly at the rate of Io-annas per cent.. per 
mensem, and that the rent realized by the 
plaintiffs from the property mortgaged 
would be credited towards the payment 
of the interest. The defendants were to 
redeem within. six months, and if they 
failed they would continue to pay inter- 
est till the date of redemption. In case 
' of default on the part. of the defendants 
the plaintiffs. were at liberty to realize 
the amount due with interest from the 
mortgaged property or. from the other 


property or persons of the defendants when- 


ever they liked. 

In the lease it was stated that the de: 
fendants took the mortgaged property 
‘from the plaintiffs on a rent.of Rs, 187-8 
per mensem for six months. The rent 
was to be paid monthly and in deteult 
the mortgagees could realize the amount 
at any time they liked. ; > 

The lower Conrt has followed Natha 
Singh v. Chunt Lal (1), in which it was 
held that there was only one covenant 
between the parties and that the lease 
wis granted siniply to provide a mode 
for realizing interest payable on the mort- 
gage. But that decision was based on the 
fact that the morteage-deed contained a re- 
ference to an agreement between the parties 
to draw up a lease of the ‘mortgaged pro- 
perty. There is no such clayse in the mort- 
gage-deed on which the present plaintiffs 
are suing, sothatNadha Sfngh v. Chunt Lal 
(1) is-distinguishable from the present case. 

Most of the cases cited ‘by Mr. Sheo 
Narain on behalf of the appellants also 
present distinctive features, but there 
is one case which is in point and supports 
his contention, namely, Muhammad Hus- 
sain v. Abdul Ghafur Khan (2), in which 
it was held that the lease, though exe- 
cuted on the same. day as the mortgage, 
was a separate contract. Mr. Tek Chand 
‘contends that that case is distinguish 
able because there was a provision in the 
"mortgage-deed ‘that the mortgagee could 
` Tease. the property to any one he liked. 
"^ But although the mortgage-deed exe- 
cuted by the defendants in the present 
case does not contain such a provision it 

(1) 47 Ind. Cas. 364; 69 P. R. 1918; 112 
P. W, R. 1918: 117 P. I. | R. 19 18. 

(2) 65 Ind. Cas. 102; 3'I. 1; 8 P. W. R, 
1922: .(r922) 'A. I. R, (Le) E11. 
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imposes uo restriction on-the power of 
the mortgogees to choose . their tenants 
and it recites that. the mortgagors 
have delivered possession to the mort- 
gagees, so that there is no essential dis- 
tinction between the two cases, 
The case relied on by Mr. Tek Chand 
is Madhwa Sidhanta Onahini Nidhi v. 
‘Venkataramanjulu Naidu (3) in which 
it was held that the striking identities 
im the provisions of the mortgage 
And . the lease, . which had _ been 
executed (on the same day, pointed to the 
- view that the two instruments were parts 
~of the same transaction, But the simi- 
‘larity between the provisions of the two 
‘instruments in that case was geeater than 
it is in the present case. In default of 
payment of interest on the mortgage, 
compound interest was to be charged at 
a certain rate and the lease also provid- 
‘ed that if the rent were not paid by the 
adate date it would carry interest’ at the 
‘same rate. Further, it was pointed out 
in the judgment that the particular ex- 
„pression used in the lease to-denote in- 
terest on the rent was the same es that 
used in the mortgage for interest on the 
interest, and that it was not approprlate 
in the lease except npon the view that 
. What was spoken of as rent was in the con- 
templation of the parties only Interest. 
In the present case, although the mort- 
gage-deed and the lease were executed 
on the same day and the rent was equal 
to the amount of interest, yet in view of 
‘the facts that the mortgage-deed con- 
tained no reference to the lease, and that 
the mortgagees were not restricted in 


_ their choice of tenants, we think that the 


-Mortgage and the lease were two distinct 
transactions. ‘Theinstitution of the former ' 
suit, which was based on the lesse, is, 
- therefore, no bar to the present suit, 
We accordingly accept the appeal, re- 
yerse the decree of the Subordinate Judge, 
and remand the case to his Court under 
O. XLI, r. 23, Civil Procedure Code, for 
decision on the merits. The Court-fee 
paid on the 1nemorandum of appeal will 
be refunded, and other costs will be costs 
in the case. 
w, C, A. & N. H. 
Appeal accepted ; 


Case remanded, 
(3) 26 M, 662. i E 
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SURWAN PRASAD 7, BASDEO NARAIN SINGH, 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 291 OF 1920. 
November 20, 1922. 
Present -—Mr. Justice Rafique and 
i l Mr. Justice Lindsay. 
SURWAN PRASAD TEWARI AND AN- 
OTHER-—PLAINTIFFS—APPELLANTS. 
dE . Qef Sus ` 
BASDEO NARAIN SINGH AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

' Pre-emption—Arazidars of {village Dudhé, 
Gorakhpur Disirct, rights of. 

The Avazidavs of village Dudhiin the pargana 
of Sidhua Jobna in the Parauna Tahsii of the 
Gorakhpur District are not co-sharers and have 
no community of interest of responsibility with 


the proprietaty body and consequently have no 
right of pre-emption. . : 
* 


First appeal from a decree of the Ad- 
ditional Subordinate ‘Judge, Gorakhpur. 

Messrs. M. L. Agarwala and Lakshmi 
Narain Tewart, for the Appellants. 

Messrs. Haribans Sahat, Harnandan 
Prasad and Surendro Nath Varma, for the 
Respondents. 


JUDGMENT.—The question we have 
to decide in these two appeals,in both 
of which the same parties are appellants, 
is whether or not they had a right of pre- 
emption according to custom. 

The Court below has dismissed the claim 
of the plaintifis holding that, on their 
status as disclosed by the evidence, they 
are not entitled to pre-empt. l 

The property which was sold, and in 
respect of which pre-emption was sought, 
is situated in a village called Dudhi, in the 
Pargana of Sidhua Jobna, in the Parauna 
Tahsil of the Gorakhpur District. 

Thelower Court held that as the plaintiffs 
admitted themselves to be what are call- 
ed arazidars and as they are so called 
in the village papers, they had no right 
of pre-emption, and for this purpose the 
learned Subordinate Judge relied upon 
a Full Bench ruling of this Court [Umap 
Kuari v. Jarbandhan Pathak (x).] If that 
ruling applies to the case which is now 
before us, then there can be no question 
that the decision of the lower Court is cor- 
rect, but Dr. Agarwdla, who has addressed 


L. J. 447 1 A. W. N. (1908) 195} 4 


- (1) A 
30 A. 479 (F. Bi). 


5 A. 
M, Ln. T, 162; 


‘quote this passege in full. 


4 very learned and able argument to us 
on behalf of the appellants, has asked us 
not to decide the case merely upon the 
dictum contained in the judgment to which 
we have just referred and has asked us 
to deal with the case after an examination 
of the real position of these plaintiffs in 
the village in question. | 

So far as the Full Bench ruling is con- 
cerned, it certainly lays down that persons 
Who are called avazidars are not members 
of the co-parcenary body and are not 
entitled to pre-empt. 'Thejudgment on 
this point is a very short one and is not 
supported by much in the way of reason- 
ing. The learned Judges, before whom 
the case was up, stated that it did not 
clearly appear what the nature of arazi- 
dari land was, but after reference to various 
Settlement Reports, they found that arazt- 
dars were not treated as members of the 
Co-parcenary body. 


The expression araezidar has been de- 
find in the Settlement Report of the Gorakh- 
pur District prepared by Mr. Cruickshank 
and published in 189r. The earlfer 
Settlement of this District had been con- 
ducted by Mr. Lumsden, who was a well- 
known authority on all Revenue matters. 
At paragaraph 201, page 56 of Mr. Cruick- 
shank’s report he refers to Mr. Lumsden's 


-description of the people who are known - 


We think it advisable to 
It is as 


as arazidars. 


follows :—— 

"In Pargana Sidhua Jobna Mr. Lums- 
den, at the last Settlement, noted:—In 
describing the tenures of this pargana 
mention of the immense number of biri 


-and independent zrazí holdings must not 


be omitted, These are small tracts of 
land situated in almost every village which 
were originally, in most cases, held rent 
free, They had their origin in that general 
transaction of property into the hands 
of strangers which took place in this para- 
gana in theearly part of the present century 
and which has already been alluded to 
in describing the origin and past ‘history 
of the principal talugqdars. Weak and 
impoverished zemindars, anxious to have 
some one between them and the ruling 
power, voluntarily transferred their villages 
to one or other of the powerful talug- 
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dars who, at that time, gained a footing 
in the pargana, reserving only for them- 
Selves a small tract of land sufficient for 
their immediate subsistence. In the case 
of other villages which were forcibly 
usurped by the talugdars, the latter com- 
promised matters so far as toallow the old 
proprietors to retain possession of certain 
defined parcels of land in their respective 
villages In this way were created most 
of these birt and independent arazidari 
holdings which are so numerous in this 
pargana and which have been a source 
of infinite trouble tothe Settlement Officer 
both on account of the frequency of dis- 
putes regarding their exact limits and the 
difficulty of apportioning to each its fair 
guota of the Government demand. ‘The 
proprietors of these parcels of land hold 
and manage independently of the village 
Zeminday, the latter in the case of birt 
tyazidars only receiving a malikana allow- 
ance calculated at 10% over the revenue 
jama,” 

We have already adverted to the fact 
that the property with which we are now 
concerned is situate in this pargana of 
Sidhua Jobna referred to in Mr. Lums- 
den's definiiton. 

We may also refer to another paragraph 
of this same Settlement Report, namely, 
I87, at page 52. There the Settlement 
Officer quotes a definition by Mr. Reid who 
had been the Settlement Officer of 
Azamgarh—a definition of the term 
arazidars, 

Mr. Reid defined the term arazi as “ plot 
of land which, though included within the 
area of mauzas and mahals, are held on 
a distinct tenure from and convey no title 
to rights or interests in other parts of the 
mauzas and qmahals." 

Turning now to the documentary -evi- 
dencein the case, the first paper which calls- 
for notice is the wajib-wl-arz which was 
preparedin the year 1860. A small extract 
of this document has been printed at page 
17 of the printed book in First Appeal 
Na. 29r of i920. We have, however, 
referred to the certified copy of the whole 
wajib-ul-avz which is upon the record and 
a great deal-of which has not beén printed, 
According to what is set outin this docu- 
iment, a declaration was madein or about 
the year 1860 by certain persons whose 


names are mentioned at the beginning 
of the document and who presumably 
were the proprietors of the village at that 
time. We have compared these names 
with the pedigree set out in the Court 
below and we are satisfied that the declar- 
ants were members of the proprietary 
body in this village. 

in the 5th paragraph of this document 
there is recorded what purports tobe 
the custom of pre-emption. Itis declared 
that every co-sharer has power to transfer 
by sale and mortgage his land or his share 
to the extent of his possession. At the 
time the transfer is made the condition 
to be observed is that if any body wants 
to transfer his share, then, first of all, 
his near co-sharer shall be entitled to have 
it and, in case of refusal, his other co- 
sharers shall be entitled : and if all refuse 
or do not offer a suitable price, then 
the share can be transferred to a third 
person, and no co-sharer shall have any 
right of pre-emption. 

Paragraph 11 of this document which 
has not been printed but which, as we 
havesaid,is on therecord, contains a fur- 
ther portion of the declaration made by 
the village proprietors at this time, namely, 
1860. They set out that in this Mauza 
of Dudhi there is an area of 49 bighas 10 
biswas Settlement aragi bandobasti belong- 
ing to two persons Indar Dat and Sundar 
Dat Pande. There is a further reference 
‘to two other plots which are described 
in the similar way. Dealing with all these 
plots the declaration of the proprietors 
of the village is, that the persons named, 
Indar Dat and others, arein possession of 
these arazt lands upon payment of Govern- 
ment revenue. It is further set out that 
the declarants, z.e., the proprietors, will 
not interfere with themin any way (un 
se kuchh musahimat na karenge). 

The next document to which we haye 
been referred is printed at page 11 of the 
paber-book in First Appeal No. 2091 of, 
1920. This is called a Supplementary 
khewat of Mauza Dudhi and appears to 
have been prepared in 1293 Fasli corres- 
ponding to the year 1886 A. D. at which 
time Settlement operations in Gorakhpur 
were going on. 

This document sets out that Mawaz 
Dudhi is an inhabited village in the: form 
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of an imperfect pattidart tenure. ‘The first 
two entries relate to two shares of eight 
annas each, one belonging to Shiam 
Baran Singh ‘and others mentioned in 
khewat Khata No. x, and the other de- 
scribed as belonging to Udaibhan Partab 
Singh and others mentioned in khewat 
Khata No. 2. l l 
. The first of these shares of eight annas 
is described as being in possession of the 
proprietors, and it is said that both the 
.co-sharers collect rent from the tenants 
and, after payment of Government revenue, 
cesses and village expenses, the account 
isadjustedatthe end of the year. The 
second share of eight annas is described 
as being in the possession of a lessee, 
and accortling to the column of remarks 
this lessee, after making collections from 
the tenants, deposits his lease money, 
according to the conditions of his lease, 
with the proprietors, who themselves pay 
the Government reventie and cesses into 
the Government Treasury and obtain re- 
venue, receipts. 


Following these two entries we have 
two entries Nos. 3 and 4 relating to parcels 
‘of shamilat land. One is shamilai of 
Udaibhan Partab Singh and others measur- 
ing 8 bighas odd; the other is shamilat 
deh or village common land amounting 
to 19. bighas. 


These four entries are followed by four: 


other entries Nos. 5, 6,7 and 8. The entries 
Nos. 5, 6 and 7 are shown to relate to two 
persons who are styled ‘ avazidars,’ That 
is the títle above the entries in question. 
The first of. these, entry, No. 5, relates 
to the arazi of one Indar Dat who, we under- 
stand, is now represented by the appel- 
lants, Entries Nos. 6 and 7 relate to the 


` arazi holdings of other persons with whom 


we are not concerned in the present case. 
The last entry, No, 8, relates to a small 
area which is held by one Shankar Dat 
as shankalap, He is described in the 
paper as a Sahankalapdar. 

, Attached to this statement of the share 
and areas in the village there is the usual 
statement which accompanies papers of 
this kind and which is construed as being 
a wajtb-ul-arz, and in this a custom of 

re-emption is set out. in paragraph 5 as 

ollows :— 


- 
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“If any person wants to transfer his | 
property (hagiat) he should transfer it 
first to his own brother and near relation 
and then to a distant relation. In case 
of refusal he should transfer it to the co- 
sharers in the patil and then to the co- 
sharers in the village. If none of these 
persons should take it or pay a proper 
price, the transferor shall have power 
to transfer his share to whomscever he 
likes.” ; ; 

The appellants bave taken their stand 
pon the passage which has just been 
cited and they maintain that they are. 
entitled for the purposes of pre-emption 
to be treated as co-sharers in the villase. 
It is to be noted in this connectiun that 
ihe wajtb-ul-arz attoched tc this kkewat 
prepared iu the year 1293 Fasli is signed 
not only by persous who are undoubted- 
ly the proprietors of the villase but also 
by Indar Dat and one at least of the other 
arazidavs, Great stress, we may observe, 
has been laid upon this fact by Dr, Agar- 
wala in his argument. ` g 

Lastly, we have before us Exhibit 4 
which is a copy of the Settlement khewattol 
Mauza Dudhi prepared at the recent Settle- 
ment, in the year 1223, Fasl, corresponding | 
to IQI6-17 A. D. gi l 

By this time appareutly the constitution 
of the village haa somewhat. altered and 
we find that instead of two pattis of eight 
annas each there is one share amotnting 
to sixteen annas which is recorded as being, 
the property of Udaibhan Partab Singh, 
the lambardar. Opposite this entry we 
find the statement of Government revente 
and in the last column we find a schedule - 
showing who the present proprietors are. 
This column also sets out that et the time 
the record was prepared two annas otit 
of the sixteen annas were in possession 
of the owners and that the remaining 
fourteen annas share was in the possession 
of mortgagees. 

The second entry in this document 
stands in the namie of one Sahdeo Prasad 
Tiwari lambardar. ‘This -entry relates to. 
an area of 46°52 acres. 

The Government revenue assessed on 
this area is set out as Rs, 76 and the names 
of the persons who are interested In this 
area and who are called arazidars ate set 


ot 
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out in the column of. remarks. These 
names include the names of the appelfants,. 
The third entry relates, to another area 
of arazi in the- posesession of Mahabir 
Das, lambardav, aid thé fourth entry ‘also 
relates'to a similar: holding i in the possession ' 
of the same person. . The total area of the | 
arasi holding is given 98 54 85 acres: and ` 
the total revente oa this area is’ given 
as Rs, 72-14, and then for the last entry. 


. we have it stated that the entire area of 


the mauza is 54396 acres and. the. "total 
‘Government. revente including the revente. 
assessed on the avaztdart holding: cornes 
fo Rs. 614 for the first five years, of - the 


. period. of Settlement. - 


In the remarks column. opposite ‘this, 
last entry it is stated. that this is the total.’ 
of the. (makal kuh). 

These are the. relevant papers which. 


“we baveto consider and i it has beén argued : 


very forcibly by Dr. Agarwala | that ‘Olt 
these.entries his elients ought to be treated, 


as persons who had. the s status of co- -sharers 


in the village. 

. We have. omitted to. state Eo dalo 
with Exhibit NG. 2, which isthe khewat of 
the village prepared i in thé year 1293 Fasli,. 
that in describing the holding of Indar Dat ° 
avaziday the coluiun of remarks sets out 
the following . particulars :—’ | 


** He is the sole proprietor (malik wakta). 
He deposits into the Govèrnment Treasury 
the Government Revenue and cesses and ` 
obtains revenue receipts and defrays the 
village eXpenses from his -own pocket, " 


Similar entries are made. in respect t of 
two other persons whose names are entered ` 
as avazidars. "777.0. - 


| The fearned Tadeo ot Abe Court Bdow" 
has, in his judgment, referred. to another 
judgment of this Court; apart from. the 
Full Bench ruling ` which we.have already 


Cited. This is the case of Mahadeo Prasad 


v. Jagar Deo Gir. (a). -That was a case in 
which à certain' area in «village whiĉt : 
had once been: held: revenue-free had become. 
assessed toreventie in the year 1840. ^ “There. 


it was found that.the: holder-of this. plot; 


of resumed muah. paid his revenue direct 
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.to-- ARTEA and the cuestion arose, 
‘in that; case, whether or not this persou 
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would be. entitled to claim the status-of 
co-sharerin the 16-annas mahal. Anumber 
of rulings of this Court were referred to 
and it was laid down, as it has been laid 
down in other cases, that the ultimate 
test in a litigation of this kind in which 


. aright of pre-emption is claimed is, whe- 


4 


^ 
a 


"of a 


ther or not the person who seeks pre-emp- 
tion is a co-sherer either in the profits 
or in the liability | for revenue with the 
vendors, ; It was held, under a long series 
of rulings, that owners of. resumed muafi 


.plots had been treated as not being co- 


. sharers within the meaning of the wajib- 
ul-arz. The learned Judge of the Court 
: below was, we think, right in rdfying. upon 
this ruling although it,does not appear, 


“asa matter of certainty, whether the arazi 


lands, >with which we are now concerned 
in the present case, were once held revente 
free and were afterwards assessed to re- 
venue. Judging. from the definition given 
by Mr. Lumsden, we should imagine that 
‘at’ some remote period they. had been 


held free of revenue and, had been subse- 


quently assessed. The point, however, is 
not.of much importance for it seems to 
us that if this case is to be decided upon 
" the principles which.arelaid down in the 
case just, cited [Mahadeo Prasad v. Jagar 
Deo-Gir (2)], then we must agree with the 


‘lower Court and hold that the appellants 


here have no- right of ‘pre-emption. 


Dr. Agarwal, in pressing his;claim for 
the recoghition~ of his clients as co-sharers 
in the village, has: laid considerable stress 
on the provisions: of section-142 -of the 


' Gand RevenueAct, U. P. Act (IILof 1901) 


which lays down that all-the- proprietors. 
a mahal are jointly and severally res- ` 
ponsible to Government -for the revenue, 
for the time being assessed: thereon: . He 
claims that having regard to the present 
cqistitution of this -village, his clients are 


"persons who oughtto be deemed. proprietors 


witlün the meaning of this section.and-his 
argument’ implies, therefore, that-there is, 
as- between ` his clients and -the -persons 


“who ^are^ the- proprietors ‘of the village, 


a community: of interest and also-a com- 
munity of responsibility for the. eet 


ment revenue, Wy pgs 
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That argument, however, does not seem 
to us to be borne -out by what we find 
‘recorded in the various papers to which 
we have referred. In the first place, we 
must lay stress upon the declaration which 
was madein the year 1860, Atthat time 
the arazi lands in which the appellants 
are co-sharers were in the possession of 
Indar Dat andSundar Dat and the persons 
who are making the declaration on that 
occasion declared most distinctly that these 
avazidars were'in possession on payment 


-- of their own Government Revenue and 


that they (the proprietors) would not 
exercise any interferencewhatever with 
them. That is a very solid piece of evi- 
dence for the purpose of showing that there 
is no community of interest between the 
proprietary body of this village and 
the arazidars. Then, again, we refer to the 
remarks which are set out against the 
names of these arazidars in the khewai 
of 1203 Fasli. Wehavealready mentioned 
that Indar Datis there described as being 
the ‘‘ sole proprietor ’’ of the area entered 
against his name. It is further stated 
that he (Indar Lat) deposits the revenue 
in the Treasury and obtains receipts and 
defrays village expenses from his own 
pocket. Wetake this entry to mean that 
the responsibility for the Government re- 
venueassessed upon the area in Indar Dat's 
possession was a responsibility which was 
confined to himself and with which the 
proprietors of the two pattis of eight annas 
each had no concetn whatever. 

Dr, Agarwala’s argument really rests in 
a great measure upontheform in which the 
khewatof the recent Settlement of 1323 
Fasli has been prepared. He has pointed 
out that after the various interests `of the 
“ village have been set out in detail with 
particulars of the areas and the Govern- 
ment revenue assessed, a total has been 


made of the whole, and he, therefore, asks. 


us to hold that the inference from all this 


is, that his clients, who are interestet | 


in the property specified in the second 


entry, are, for that reason, persons who' 


have an interest in. the mahal. If there 
were no other evidence in the case except 
this bare statement, it might be possible 
to say Something in favour of this argu- 


ment, but having before us the previous. 


“history of the village set out in the various 


J 
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papers, we must hold that the arazidars 


of this village are not co-sharers and have ` 


no community of interest or responsibility 
With the proprietary body. All this brings 


usagaintothedefinition of Mr.Reid'quoted . 


in paragraph 187 of the SettItment Report 
of Gorakhpur to which we have referred. 
Mr, Reid, who was a great authority on 
all revenue questions in this Province, 
has. distinctly laid it down that arazis 
are-plots of land which, though included 
within the area of mauzas and mahals, 
are held as a distinct tenure from and 
convey no title to rights or interests in 
other parts of the mauzas and mahais. 


That appears to us to be exactly the - 
situation here. These plots of arazi lands. 


may be within the area of Mauza Dudhi 
or in the area of the mahal which goes by 
that name, but they are held on a distinct 
tenure from that of the mauza or mahal, 
and their ownership conveys no title to 
any right or interestin other parts of the 
mauzas or mahals. We think, therefore, 
that the learned Subordinate Judge came 
to a right decision in this case and both 
the appeals, therefore, fail and are dis- 
missed with- costs. 


N.H Appeal dismissed, | 


eee Se um 


LOWER BURMA CHIEF COURT. 
SECOND CIVI, APPEAL NO. 123 OF 1022. 
`. August I, 1922: Rr 
Present-—Mr. Justice Maung Kin, 
MG SHWE THE-—APPELLANT 
versus p 
MA E BON—RESPONDENT. 

Coniraci—Bveach . of promise to ‘marry— Ims 
plied promise—Damages, whether recoverable. 

In a suit for damages for a breach of promise 
to marry, the promise need not be an express 
promise, but can be implied from the cireumstances 
of the case. [p. 129, col 2.] 

Second civilappeal from the judgment 


. and decree of the District Court, Maubin, 


in Civil Appeal No. 83 of 19021. — 
‘Mr. Maung Lal, for the Appellant. ^. 
Mr. Robertson, for the Respondent, ^ 
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JUDGMENT.— ‘This isa suit. for dam- 
ages for a breach of promise’ to marry. 

The plaintiff lost the case in the Trial 
Court, but won it in the lower Appellate 
Court, 

The Trial Court held that there was no 
prontise of marriage although seduction 
Was proved. l ee 

The lower Appellate Court held that 
there was a promise of marriaye. 

This appeal has been made on the ground 
that there was no evidence to prove the 
protuise, £ . 

The lower Appellate Court held that 
the evidence of Kyaw Thaung : showed 
that there was’ a promise of marriage. 
Besides that evidence, there is nothing. 

So, the whole question is, whether the 
lower Appellate Court was right in its con- 
struction of Kyaw Thaung’s evidence. 

It is shortly as follows:— u 

| Kyaw Thaung was asked to go to ‘the 
plaintiff and see whether she would re- 
ceive thedefendant withaview to matri- 
mony, 
,' Kyaw Thaung went, The plaintiff said, 
your man is-very bad with women. 
Will he be honest with me?” - Kyaw 
Thaung then returned .to the defendant, 
aud reported the message. The defendant 
said, “1 would be?honest with ber.” Kyaw 
Thaung then told him to come along 
with nim, and thetwo went together to the 
plaiatiff'S house. ‘There the plaintiff ask- 
ed the defendant if he was going to be 
honest with her.: He said that, although 
he had a bad reputation with reference 
to wouen, he would be honest this time. 


` Now, what was in the mind of the two . . 
with. costs. l 2. 


parties must have been as to whether 
Matrimony was possible between them, 
re they had met to seeif that was possi- 
e 
used, 
` The question then is— What do those 
"words mean? l 
I’ think the lower Appellate Court's 
view of the evidence is correct, I bave 
never heard of a’ Burman man .even in 
civilized towns in the country say to the 
woman he loves “will you . marry me 
or, will you be my wife ?'"" What generally 
would, I think, take place is, although I 
kncw very little abot this matter, the man 
says, “I iove you, or, I have affection for 
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and the words I have given were | 


lahh; 
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you, "and the woman says, "Do you 
mean it?" Are you honest in what you say?” 
He says, “Yes. lam quite honest. I 
mean what I say.” ‘Then.the young lady 
says, "Go and see the father." In some 
cases the woman asks if it is-:.: which is 
a slang expression , and the may says that 


.it is....and, when the conversation is 


construed in the light of the circumstances 
under which it occurs, then jt.is, just as 
good as the man saying ''Will you bé 
my wite?” and the woman saying “Yes”. 
—. The law does not.say that”. there must 
be an express promise. of matfriace. Such 
a promise can be implied -from the circum- 
Stances of: the case,” '' "7 ^ ^ 7 0| 
. The parties im, this case dre Karens, 
Aud the language they uséd inüst be; con: 
strued as they would themselves do, ` 


. If there is evidence of ‘a. promise, . and 


‘I hold.that there is on the recozd, then 


there will be no second- appeal in this case 
under the Lower Burma Courts Act, “If 
there is a point of law, viz., the construc- 
tion. as to the-meaning of a piece ol: evi- 
dence, there would be no appeal-under 
the Civil Procedure Code to this Court, 


] o3 - -a * -na 
because the case is an wnelasse one. 


As I have held; -there is.evidence., and 
the evidence, if true, means that there. was 
a promise of marriage. There is nothing 
mare. to do but to, dismiss the appeal, 
becatise this Court is not entitled to go 
into the question whether the evidence 
is trustworthy qr riot. A 


The appeal must, therefore, be dismissed 


i Li 
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.PATNA HIGH. COURT. ; 
‘Cwr, MISCELLANEOUS: APPEAL No.-258 
P _, OF1922. ^ . 
May.23,1923.. 
| Present Sir Dawson Miller, Kr., Chief. 
Justice, and Mr. ustice Kulwant 
“Sahay. 
E MAHON To UDGMENT-DEBTOR— 
: — ÁPPÉLLANT 
$ l VEVSUS:: 
xititoBHaR RAM-—DECREE- HOLDER— 
RESPONDENT. E 

` |Lijnitaiion, -Act (IX of 1908) „Sèh. 1 | Art.; 182 
“= Application for exectttion-— Limitdtion, objection 
asto, not. enteridined—Subsequent- application: 
Objections whether canbe: reviewed, 

Once a Court has decided, eithet directly. or in- 
directly that an execution case js a fit'oue to try 
and, therefore, not ba red by limitation, therc.is an 
end to the matter and itis not open to either of 
thé parties thereafter tó raise the same- question 

Á in a freshiexeoutiog.. [p.133 Coli 1 :]. . 


. An instalment order was. passed against a 
jiidgmetit-debtor“whereby -He was allowed . to: pay 
a-certaintisum insr4:instalments. . Some instal- 
ments:were paid.and:then there wasa default... The 
dec ee-holder. then: applied for execution and it 
was contended . ‘On behalf’ of, the judgment-debtor 
that-thé application.was tiime-batred:. The’ ob: 
jéetioninvas however; dismissed for: default: of 

‘both the parties on the, date.fixed for the hearing 
theresf- and'anjorder was made that the decree- 
holdér should take further, Steps; No'steps having 
beet. taken byrthe decree-holder, his. -application 
fori-execution «was. dismissed for. default 'of-:pro- 
secution;-; .To-asubsequent application for. execu- 
tion; ob. ection was taken on the ground that the 
previous application was time-barred : 


tow 
wea 


A 


. " 
a: 
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Held; that the- previous:'appáücation having. 


been eaid. asa valid and subsisting execution 
ase, it was, not.open to: the judgment-debtor .to 
raise that obj ection now, and ‘the: question of 
limitation was no bar to’ the-éxécution case pro: 
ceeding. [p. 132, col, 2.) 
| Miingul Pershad-Dichit-v.Grija Kant-Labiri, 
BC. 51; 11 C. 1. R.113;81. A 123 ; 4Sar. OA. 
249 ; 4 Ind. De-. (N. S.) 32 (P. C), "Sheoraj Singh 
v. Kameshar Nath, 24 A. 282; A.W N. (1902) 63, 
followed. 

Bholanathi ' Dassi v. Prafulla Nath. Kundu 
Chkowdhry, 28.C. 122; 5 C. W. Ne 8o, Khosal 
Chandra Roy Chowdhury v. Ukiladdi, 3 Ind, 
I 475; 14 Ce W. N, 114, distinguished. 


" Appeal Íróm an order of the radical 
Commissioner, Chota Nagpur, dated the 
8th September 1922, reversing that 
of the Munsit, Gindih, dated ihe 121ih 
january 1922. 


Mr.S. N. Bose, for the Appellant. 
| Mr. B. N. De, for the Respondent, 


- [19237 


‘JUDGMENT... 
` Miller, 0, J.—This is, “an - appeal. 
Gn behalf: of: the judgment-debtor: roman 
oraer.of the Jı udicial Commissioner.of Chota; 
Nagpur’ passed in “appeal ordering an:exe- 
cution .case..io proceed. ‘Therfacts, injs0 
far ag it is necessary to state them for ; the; 


 pürpose of this appeal, are these:— 


On the 10oth, November, i910:an- in- 
stalement . order. was. passed. against- the; 
appellant. whereby he.had to;pay- a- cer- 
tain sum. in I4.instalments,, A-number. 
of these instalments were paid and.then. 
there was: default.. In.. 1921 the decree- 
holder applied. for execution of. the 
décree, Inthat. execution casethe judg- 
theat-debtor filed an objection contending, 
that the: execution. was. barred: by; limi- 
tation. Whether or. not the: execution 
was barred by limitation. was purely- and, 
sitiply a question..of fact. depending; upon 
whether the,7th instalment under the. in- 
stalment order had, been, paid or noti; It: 
was ‘cont ended by-him that it had not been; 
paid: It was contended. by the. decree;. 
holder:that it had. The hearing of- this 
objection im.the.execution case was- fixed. | 
for. the 8th April 1921. Upon.that OC, 
casion. the judgment-debtor.did. not appear 
in support of- his objection . and;as there. 
was nothing, before-the Court to show that. 
the execution case. was: barred, .by.. limi: 
tation the.Cougrnt: dismissed. the. objection. 
for default and on.the.same. day; pass ed; 
an ordér that the. decree-holder. should; 
take further: ‘steps, and directed- the case; 
to be put up,again on. therrth ofthe month; 
for orders.. On the: 12th of thé. month, 
io steps ‘having. been taken by.the decree- 
holder. his. execution was. dismissed for 
défault of. prosecution, The next, exe- 
cution.case was filed in September follows. 
ing, that,is tosay, well within,three years 
of the last execution case. The appellant 
now objects that the caseis barred. by- limi- 
tation on the ground that the. previous 
execution case in: which his.objeetion was 
dismissed , was itself barred. by. limitation, 
Tt sceins to. me that the case. is.governed, 
by the decision ofthe Judicial Committee, 
in. the. case, of Mingul. Pershad .Dichit. v. 
Grija: Kant Lahiré ( 1) where a-very similar, 

1) 8i: 51; 11 C. R. 113 5.81.4 23 
sat Rios vd Bes Ga NOT; 
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question. arose although,in that case there 
had been no. direct adjudication , in the 
Previous execution case upon the question 
of limitation, In that case a.sixth  peti- 
tion. for execution, was filed on the sth 
September. 1874 the. previous one having 
been. filed: on the. 26th July. 1871. The 
sixth, execution case came to o notbing and 


* vas 


in: that case,refused to. give pu to, the 
contention, of the judgment; ;debtor, and 
it seems to me that the ground upon, which 
they refused to, allow the, question. to. be 
raised. was that;the sixth petition, for exe- 
eution, even, though it may have been. out 
of time, had been; treated by. the Court. aS 
a valid: and subsisting execution, case. 
Ng. objection had . been taken by any, body 
“and certain orders had ‘been passed ` in that 
case and it: did.not.in the ‘circumstances 
Jie in the mouth. of the, judgment: -debtor 
te, contend afterwards. that that case. was 
barred..by, limitation, Their. Lordships 
pointed. out, that, ‘the, Subordinate judge 
had jurisdiction, upon. ap application of 
Tie io: October Dh kar was an apr 


Pyro dn 


the Geh eni should i issue, hi may point 
out that no, point had been taken in that 
case by any body as to, whether, or not. the 
case pus barred. by, limitation’ but their 


ee 


"having concluded the matter peri that 


the orders so made were proper. and valid 
orders and could not afterwards i in another 
execution case be questioned on theground 
of, limitation. "Their Lordships further 
‘pointed out.that whether the Judge was 
tight or wrong he. must be taken to have 
‘determined that the application for at- 
tachment was not, barred. The judgment 
proceeds thus:—““A Judge in a suit upon 
a cause of action is bound to oo the 
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suit, or to decree for the defendant, if it 
appears that the cause. of action is barred. 
by limitatioa. But if instead of dismissing 
the suit, he decrees for the plaintiff, his 
decree is valid, unless reversed upón ap- 
peal, and the defendant cannot, upon an 
application to execute the decree, set up 
as an answer thai'he cause of action was 
barred by limitation.” Itseemg to me that 
what happenedin thepresent case was this. 
When the judgment-debtor filed an ob- 
jection to the execution that was,a matter. 
which the learned Judge had. to decide. 


` and that was a matter which was to be 


determined upon questions of fact. The 
judgment-debtor had appeared in that 
execution case and had every opportunity 
of placing evidence in support of. his ob- 
jection before the Court. When the time : 
came,, however, he failed to fake advant: 

age of that opportunity. Nothing was 
done and, therefore, the learned Judge dis- 
missed his application and at the same 
time passed an order which was tanta- 
mount to this that the execution case should 
proceed. What he did really was to order 
that the decree-holder should take neces- 
sary steps to proceed with his execution 
case. That was according. to the view 1 
take of the ruling in the cdse of M ungul 
Pershad Dichit v Grija. Kamt Lahiri (1) 
a determi nation by the Court that the exe- 
cution case was not in fact barred by limi- 
tation and whether that decision was tight 


or wrong it cannot afterwards, I think, Be 


questioned in a Subsequent proceeding. and, 
therefore, it, is no longer open to thé 
judgment-debtor to contend, that that 
execution case was not valid. 

The same point arose for determination 
in the Allahabad High Court in the year 


similar to those of the present case, In 
the case.of Sheovaj Singh v. Kameshar Nath 
(2) the head-note is as follows:—" Aitbough 
the execution of a decree may, have, ben 
actifally barred by time at the date of an 
application made for its execution, yet if 
an order for execution is made by à com- 
petent Court, having jurisdiction to try 
whether st! ch execution is barred by timé 
or not, such order, although erroneous, 


SÉ accus 


* 
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(2) 124 re 282 ; JA. W, N. (1902).63. 
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“must, if unreversed, be tréated as valid." 


~ 


tation. 


The facts of that case, as I have said, 
were very similar to the present. There 
ah ‘application for execution of a 


décree was struck off on the 15th 


. January 1894. The next application was 


not made until May-1907’ more than three 
years later. Notice of this application 
was..served on the judgment-debtors and 


‘they filed: objections but on the day fixed 


for the hearing failed to support them and 
their objections were dismissed. The ap- 
plication for execution was, however, ulti- 
mately struck off by reason of the non- 
payment of process fees by the decree- 
holder in that case. It washeld thatit was 
not opem to the judgment-debtors, on a 
Subsequent application for execution being 
made, to plead limitation in respect of 
the préviouseapplication as a bar to the 
exectition of the decree. Almost precisely 


.the same facts arose in that case as arose 


in the present and I confess I can see no 
reason for differing from the views taken 
by the Allahabad High Court in that 
case. ; à 

` Two other vases were, however, referred 
to which were decided in the Calcutta 
High Court and were relied upon by the 


appellant, The first was that of Bhhola-' 


nath Dass v, Prafulla Nath Kundu Chow- 
åhry (3) In that case, after several ad- 
journments granted at the instance of the 


 Gecrec-holder, neither party having appear- 


éd.at tke date of the hearing,the Court 
‘byits order refused an application for exe- 
cution and at the same time disallowed the 
objection of the judgment-debtor, Ona 
subsequent application by the decree-holder 
‘the judgment-debtor again objected to the 
execution alleging that inasmuch as the 
previous application was barred by limi- 
tation the subsequent application was also 
barred. It was held in such circumstances 
that the judgnient-debtor was not pre- 
cluded from. raising the objection that the 
previous application was barred by limi: 
It appears to me that that was 
an entirely different case from the present 
aud one in which entirely different con- 
siderations arose* because no decis on of 
any soit was come to in that case by the 
Court in the previous execution case. An 


(3) 28C.r22; 5 C. W.N. 80. 
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execution case was started no.doubt and 


certain objections were taken by.the judg- 
ment-debtor but nobody after that appeared 


‘and the Court came to no decision upon 


any question. All that the Court did was 
to dismiss the execution case and at 
the same time dismissed the objections. 
In fact, having dismissed the execution 
case it was not necessary for the Court 
any longer to consider the objections. It 
cannot be said in such a case that the Court 


had determined whether the question of 


limitation was or was not a bar to the exe- 
cution case proceeding. In the present 
case it must be taken that the Court had 
decided that there was no such bar because 
the very point was taken and decided al- 
though it was decided merely upon the 
default of appearance of the objection still 
at the same time the Court did make an 
order which showed that it considered 
that the execution case was a valid and 
subsisting execution case, and not barred. 

The other case referred to of the Calcutta 
High Court was that of Khosal Chandra 
Roy Chowdhury v. Ukiladdi (4). Again, the 
facts of that case were very different from 
the present. In that case it appears that 
in the previous execution case nothing 
was done, that is to say, that no order for 
execution was made. Nor was any order 
made from which it could be judged that 
the Court had' considered one way or the 


Other that the execution case could pro- 


ceed, and the learned judges there con- 
sidered that it was clear that no order 
for execution was made in the course 
of the proceedings taken on the 
basis of the previous application for exe- 
cution. Nothing was done beyond the 
issue of notices under section 248 of the 
Code of Civil Procedure requiring the 
judgment-debtors to show cause why the 
decree should not be executed against them; 
After service of notice the execution pro- 
ceedings were dismissed for default of the 
decree-holder. There was no adjudication 
by the Court, directly or indirectly, that 
the decree-holder was entitled to proceed 
with the execution and on that ground 
the Court held that as there had been 
nothing in the previous 'éxecution case 
from which it could be said that the Court 


(4) 3 Ind.Cas.42 ; 14 C. W, N. 134. 
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had decided one.way or the other as. to 


‘whether the proceedings. were barred by 
limitation it was still open to the judgment- 
debtor in sübsequent proceedings to take 
the point. Both those cases appear to 
iue to be materially different from the 
“facts of, the present case, Once one ar- 
tives „at the conclusion that the Court 
. has. decided either, directly or indirectly 
that the previous execution case was a 
fit one to try and, therefore, not barred by 
limitation. , there is an end to the matter 
and it is not open to either of the parties 
thereafter to raise the same question in 
a fresh execution, For these reasons it 
seemsto me that the present appeal must 
fail and is accordingly dismissed with costs. 
Kulwant Sahay, J.—I agree. 
K.S. D, & N. H. Appeal dismissed. 


OT —— OAE 


ALLAHABAD HIGH COURT. 
Cvm, REVISION No. 80 oF 1922. 
December 5; 1922. 
Present:—Mr. Justice Piggott and Mr. 
Justice Walsh. 
JHINKU SINGH-—PLAINTIFF-—ÁAPPLICANT 
VEYSUS 
SITAL SINGH—DEFENDANT-~-N on- 


- APPLICANT, 

Minor— Arbitration awavd—Minor pariy— Com- 

promise for fresh submission to aybitration— Court, 
duty nehi to minor—Civil Procedure Code 
(Act V of 1908), Sch. IT. 
“As an arbitration award, is binding on the 
patties, where one of the parties to itis a minor, 
the Court should not uphold a compromise, by 
the partiesto refer the dispute to arbittation a 
second time, unless the award is set aside on any 
of the grounds mentioned in Schedule Second to 
the Civil Procedure Code or unless the Court 
considers the compromise to be in the interest 
of the minor. [p. 134, col. 1.) 

Per Walsh, J —The jurisdiction of Equity 
Courts over the interests of a minor has always 
"been considered * parental and of very solemn 
obligation, and a Judge sitting in any civil suit 
has to exercise that jurisdiction when the facts 
arise and the question of a minor’s consent is 
involved, No contract amounting to an apparent 


e — 
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surrender of vatiation of an infant’s right ought 
to be sanctioned or listened to for one mitut> 
by any Court without satisfying itsmind that 
the proposed .arrangement is bona jide intended 


for the benefit of the minor. [p. 134, col. 2.] 


Civil revision from an order of the 


‘Subordinate Judge, Gorakhpur. 


Mr. Shiva Prasad Sinha (with him Dr, 
S. M. Sulaiman), for the Applicant. 

Pandit Narmadeshwar Prasad Upadhya 
for Mr. Haribans Sahat, for the Opposite 


Party, 


JUDGMENT. 
Piggott, J —As the order we propose 
to pass at present will not finally dispose 
of this application, we need not say more 
than absolutely necessary to make our 
order clear to the lower Court. In a suit, 
in which certain ‘minor plaintiffs were 
suing through their next friend, there. was 
a reference to arbitration. An award 
was teturned in favour of ‘the plaintiffs, 


The contesting defendant filed an affida- 


vit of objections assailing. the award upon 
a great variety ' of grounds. The Court 
had fixed a certain date for hearing these 
objectiuns. Before that date arrived, an 
application was made orally to the Court 
to the effect that the parties were agreed 
together that the arbitration award, in . 
favour of the plaintiffs, should be.set áside 
aud a fresh reference made to the arbi- 
tration’ of two persons who were Counsel 
appearing for the respécting parties. We 
have it from a subsequent order of the 


‘Trial Court that the learned Subordinate 


Judge thought that he had no option upon 
such an application having been made, 
but to set aside the award and submit 
the dispute to what we may call the ‘sec 

ond set of arbitrators. He refers " o 

a teported decision of this Court in the 
case of Lutawan v. Lachiya (1) in which 
it was held that the next friend or guard- 
ian ad litem of a minor litigant can re- 
fer the case to arbitration without ob-. 
taining the leave of the Court. The learn- 
ed Subordinate Judge has altogether . over- 
looked the fact that lie had before him 
an arbitration award, which was valid 
and binding upon the parties unless set 


‘aside for any, of the reasons stated .in 


(1) 21 Ind, Cas. 989; 36 A. 69; 12 A, Ir J. 5 
2 - ` : 
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the: ‘Schedule dealing with séferences to 
‘arbitrati on. “The ‘question. which he had 


tó "totisider* ‘was, whéther’ the hext friend 
of the minor’  plaintifis, ‘in whose favour 


ef ewer 


an award Had béen "iade, ‘could so Com- 
promise the | dispüte as to the . Validity 


of that award as to give the Court ho op- 


tion . but to: 'décept, the compromise and, 
"therefore, to ‘precliide „the, Court alto- 
“gether” from considering whéther' it was 
one which in the interest of the minors 
‘ought to’ have been entered into. A 


peculiar feature of the' present .case is 


"that. one of the. arbitrators named ing this 
“second, submission was the: Counsel appear- 
‘ing | for, the minor “plaintiffs ‘who, we find, 
"áctdally obtained. a ee of- Rs. Oo for His 


SerVicés as ‘arbitrator. “If he had advised 


"his clieitts -' ‘to throw’ up “the” first award, 


“which Was if thei favour, we think ‘His 
^"éóüduct * in. conseiting" to act' as One of 
The scond. set of arbitrators "Was ‘ithptdp- 
A "bécaüsé he. t. himself in ‘stich a posi- 
"idu: that fis interest ‘arid’ his. "duty, | were 
“it conflict." However, . as thé recérd now 
stands, . “Wé é think thé inost suitable ofdérs 


For iis” s i jass ate "that there should be- ah 


: éndüiry. into the obje cons takèn ‘by’ the 
“contesting defei dats ` tothe’ first award 


“and that, the ‘résult’ of the” enquiry ~ should 
"bé ‘Settified to üs' before“ “we pass any final 
‘otders ` on "this a plication: The said 
“application "will, therefore, ‘remain | on 
‘thie . pending “file “of this Court ‘but‘:the 
: ‘etd willbe sent dóWn ‘to thé Court’: be- 
16 W “with thé tequést. that the said Court 
‘Shi id’ ei éüquire “into,” after “proper “notice 
to. the” ‘parties’ ‘concérhed, "the objections 
Héd” by’ the contesting “defendants to the 
fifst award and should report to this Court 
the result of Such enquiry. The case ^ will 
‘then’ "be put up. “again “for hearing as soon 
“as possible : alter the récéipt “of the lówer 
"Court's Tépórt. ^ ` 


“Wail 5h, J, as | entirely agrée with: every- 


thing ` that has ‘been said. I only “want 
ton "add ‘one ‘word’on a‘matter of principle 
‘about which I am satisfied ‘that some. Judges 
Of the tower Courts require . seridus 
“Warning. In the ‘order under revision 


“the léátred Judge has used-this language: 


“The award is’ set aside with the free ‘con- 
sent of the parties and the Court had no 
option in the *matter-büt' to: set. if. aside.” 
That is a total misunderstanding. 
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‘One need not "feel 
in the lower Coutts are ‘not’ trained "in 
“equitable jurisdiction ‘but ‘nonetheless 
they have sometimes “to - exercise it. ‘The 
Jurisdiction of'Eqüity Courts over the" in- 
"terest of the minor has always ‘beén con- 
‘sidered parental ánd of very solenin ` obli- 
gation and'a Judge sitting in an-ordinary 
‘Common Law ‘suit or inva civil suit of 
‘any kind, ‘has to.exércise that jurisdiction 
when the facts ‘Arise’ and the ‘qüestion `of 
a minor’s ‘consent is' involved. 'No'con- 
"tract or conseht order amounting to “an 
“apparent - 'surrendér or variation of in- 
fant's ` right oüght to be sanctioned or 


“listened to for'one moment by any Court 


‘without requiring some | material .calcu- 
lated, to satisfy its mind ` and without 
being satisfied, as far as'it can be, ‘on ma- 
terials which are necessarily imperfect 
that the proposed dfrangement is bona 
fide’ intended for the benefit of the in- 
fant. In this case the learned Judge 
has not only utterly failed to consider 


that question but has used language show- - 


ing that he was not aware of the eduty 
imposed upon him. 


N.'H., Enquiry ordered. 


“PANA HiGh dike. ^ ^ 
APPEALS FROM ORIGINAT, ~ DECREE No. 
250 OF 10919- -AND No. II OF 1920. 
: December 7, 1922; 

Present. —JMr.. Justice Das and 

“Justice Sir John ‘Bucknill, KT. ` 
KEDAR NATH: GOENKA-—DEFENDÀNT 
(0.0. APPELLANT 
^D eUEKSUS C 

Manin, "JAGAR NATH DAS 'AND ~” 

[a a, 
_ endowment—Mabant, | 


- 


ote hg 


na 324 


. Prom 
Jof. Heit O. X X I, v. 93 
Auction sale, „set ‘aside—-Refund , of purchase~ 
“money-——Sale “confirmed on appeal—Purchaser, 
“whether bound 10 ve-deposit purchase: money, f 


cedtire “Code C Ac. Y. 


é 


The stot the p of an endowment, ha ide 
proptietor 6 the properties, althoi gh. e :holds 
‘the properties’ “i Eus [pet col, 1.) 


surprised. Judges 
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“Vidya Varutht Thiviha' Swamigal v. Balusami, 
Ayyay, 65 Ind. Cas. 161; 26 C. W.N. 537;"(1921) 
M: W. N. 449; 4r M: L. J.. 346; 444M.-831; 3 JU. 
P.-L; R. (P..C.) 62; 15 L. W. 78,30 M. L.-T. 66; 
3 P.L. T, 245; 48 I. A. 302; 24 Bom. L. R. 629; 
20 A. In J: 4973 (1922) A. I! R. (P. C.) 123 (P. C), 
referred - to. 

The’ Makant of an establishment has very 
large administrative powers -over the affairs 
of the Asthal, and undoubtedly he has power 
to sell or mortgage the property in case of need 
or-for ‘the ‘benefit ' of the ‘Asthalk:i{pi 137; col. 2.] 

"Shankar Bharati Svami -v. Venkapa Naik; 
9 B. 422; 5Ind. Dec. (N. 8.) 280, referred to. 


` In execittion ‘of a money-decree against one 
S; who claimed to ‘be -the' Mahant “of an -Asthal, 
the decree-holder had the properties appertain- 
ing to'the Asthal sold. S. applied to have the sale 
set aside and the application was allowed. The 
auction-purchasers thereupon applied for a refund 
of the purchase-money and were allowed to with- 
draw it on the condition that they would re-deposit 
the amount in-case the order'was set aside on 
appeal. The High Court allowed the appeal 
and confirmed the sale. The auction-purchasers 
having then'been'ordered. to re-deposit the ‘pur- 
chase-money -filed a ‘suit for a declaration ‘that 
they were : not liable to do so: 

Held, (1) that S. had a good title to convey 
the properties and, therefore, the properties could 
be ‘seized -in execution of a' decree which -was 
pr8perly obtained against S.; :[p. 138 ‘col. r.] 

(2) that the plantifis had acquired: a good and 
valid title to the properties by ‘the purchase 
made by them and were not entitled to' have 
a declaration that they were not liable’ to de- 
posit the purchase-money in Court, t[p. 138, 
col, 2. 

A ae lies for setting aside a sale on the ground 
that the vendor had no saleable interest in the 
property." Ip. 136, col, 2.] 

: Prasanna Kumar ‘Bhattacharjee ~. Ibrahim 
Mirza, 41 Ind. . Cas.. 924; Rustomji | "Avdeshir 
v. Vinayak Gangadhar Bhat, 7.Ind.,Cas. 955; 
35 B. 29; 12 Bom. L. R. 723, referred to. 

Quaere,—It -is very doubtful whether a ‘suit 
lies for a'declaration that the auction-purchasers 
are not liable .to deposit -purchase-money.in 
Court. (p. 138, col, 2.] 

Appeals from the: decision of the 
Subordinate Judge, Monghyr, dated thé 
8th September r9rg. 


Messrs. Purnendu Narain Singh, Naresh 
Chandra Sinha and Nitai «Ch, ‘Ghosh, for 
the Appellants. 

Messrs. Siva Nandan Ray, Ram Prasad 
and Dinesh Chandra Varma, for the Re- 
spondents. l | 
. JUDGMENT. - 

Das, J.—On the 8th September 1898 
Mahant Jagar Nath Das, who was the 
head of Suja dsthal, died and - on ‘his 
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death Siaram' Das took possessison `of 
the ‘Asthal, and ‘of ‘the’ properties "ap- 
pertaining ' thereto; On the -roth January 
1899 “Mahdb'r Das, claiming*to “be the 
disciple of Jagar Nath Das, instituted 
astit'against Siaram ‘Das ‘in “the Court 
of ‘the ‘Subordinate “Judge ofMonghyr 
for a'declaration ‘of his title “to, ‘and: -for 
recovery of possession: of, the -properties' 
appertaining to “Suja ‘Asthal. On ~ the 
23rd ‘September 1899 a‘ Receiver was ap- 
pointed to take charge of the ‘properties 
appettaining to the Asthal. Siatam' Das 
was thus deprived ‘of all means either 
of: supporting; himself or of defending 
the suit. ^He, therefore, ‘*borrowed!.money 
from’ Baijnath Goenka on certain ekrar- 
namas. “Baijnath “Goenka is represented 
in these -appeals ‘by-Kedar "Nath -Goenka, 
the. defendant-appellant. ~ Siaram “Das -bor- 
rowed: money, as I-have said; from “Baij- 
nath Geonka ‘to ‘defray ‘the «expenses 
of thé litigation which had’ been-commericed 
by Mahabir Das. Mahabir’s sitit “was 
dismissed in the Court of the firstinstance, 
‘but on appeal “the parties : entered "into 
a compromise by. which each ~admitted 
the ‘right of the other to ‘be the “Mahani 
of the <Asthal and they ogreéd-to divide 
the-income of the-Asthal in equal -shares 
In 1903 -Beijnath Goenka instituted a 
Suit against Staram ^ Das and * Mahabir 
Das: for ‘recovery: of -over a:lac of rupees 
tn the foot -of the ekvarnamas which ‘had 
been: executed "by ‘Siaram “Das in ‘his 
favour.’ This suit-was Suit ‘No. 500:0f 1903. 
He got a'decree for^Rs. 22,073 'in' the 
Calcutta High - Court. as against S aram 
Das, -his suit against Mahabir “Das being 
dismissed. "Inm r9o7 Baijnath Goenka com- 
menced execution ‘proceedings - against 
Siaram' Das. Some of the properties ap- 
pertaining to the Asthal were put up for sale 
and were purchased by the plaintiffs in 
these suits. Mahant Jagarnath Das, 
plaintiff in Suit No. 477 of 1918, purchaséd 
tht -properties ‘set out at -the foot 
of his ‘plaint for Rs. 6;476-and ‘Bikramajit 
Singh, plaintiff in 'Suit:No.-408 of 1918, 
purchased the propérties set out-at'the foot 
of his plaint for Rs, 4,525. 'These pur- 
chases -were on the'18th' and 2rst of Janu- 
ary. 1908: Siaram ‘Das then - applied 
to ‘the “Subordinate Judge of^Monghyr. for 
setting asidé'the sale: under the’provisions 
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.. Of section 311. 0f-the Code of Civil ,Pto- 
‘the learned Subordinate Judge. 


cedure. 
on the 11th May 1908. set aside the sale. 
The plaintifis thereupon applied to. the 
Court. for refund of the purchase-money. 
Baijnath Goenka objected as he had filed 
an'appeal to the High Court against the, 
order .of the learned  ubordinde Judge 
setting aside thesale. The plaintiffs under- 
took to, re-deposit .the purchase-money 
in case the order.of the learned Subordinate 
Judge was set aside on appeal. On that 
undertaking being given they were permit- 
ted-to withdraw the purchase-money from 
the Court. : During the pendency of Baij- 
nath Goenka's . appeal in the High Court, 
a suit , Was instituted in 1909, under the 
provisions.*of section 92 of the Civil Pro- 
cedure^Code, for removal of Siaram Das 
from- the M ahantship 
Oncthe 30th September xgto the learned 
District, Judge of Bhagalpur, by his decree 
removed Siaram Das from the Mahani- 
ship ofthe Suja Asthal: The effect of this 
decree. was. to put Mahabir Das in sole poss- 
ession of the-Asthal properties. Siaram 
Das , appealed against. the judgment . of 
the Jearned, District . Judge of Bhagalpur 
to: the -Calcutta High Court and, on the 
28th May 1912, the Calcutta High Court 
dismissed- thè appeal; of Sjaram. Das. Baij- 
nath Goenka’s appeal. against the order 
of-the learned. Subordinate Judge of Mon- 
ghyr. setting- aside. the. sale, came up for 
hearing before the’ ‘Calcutta High Court 
on-the 4th. February 1913. The -Calcutta 
‘High : Court set aside the order of the 
iia Subordinate Judge .and remanded 
the case for trial by the Court of the first 
instance. . On remand Siaram Das, having 
no further interestin the “Asthal prop-. 
erties; did not - „appear to Support the. 


rË 3; 


` sales 
a Damai Géonka there- 


upon applied for, an- order directing the 
plaintiffsin these actions to deposit the 
purchase-money in. Court in terms of their 
undertaking. The plaintiffs objected but 
then. objections . where disallowed on the 
28th July-. 1917. add they ‘were directed 
to déposit |in Court .the sums witdhrawn 
by them with interest from the date of the 
withdrawal. . They appeale4. to this Court 
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of Suja Asthal. 


ad 


anh their appes were cusmissed.. on “the 
27th , May I918.- 


These actions were then broticht on 


the 28th August-1918 for a declaration ; 


that ‘they were not liable to. deposit the 
purchase-money in Court on the grounds, 
first, that the properties ` sold at the exe- 
cution sale were debultar properties “and 
that Siaram.Das had no right to transfér 
them, and that the .plaiutiffs as purchasers 
Lave acquired no title in them ; :secondly, 
that Mahabir Das, the- present Muhant, 
will not allow the plaintiffs to take posses- 
sion of those properties, and,thirdly, that 
as Baijnath Goenka omitted to notify the 
encumbrances of Dalip Narain Singh 
subsisting on the properties purchased by 
them. he was guilty of fraudulent conceal- 
ment and that he ought not to be allow- 
ed to conipel the plaintiffs to deposit the 
purchase-money in Court. The. learned 
Subordinate Judge has come to the con- 
clusion that the title in the Asthal prop- 
erties did not pass to the plaintiffs at the 
auction-sale and he has accordingly 
made a declaration in favour of the plaint- 
ifs - that they are not liable to refund ‘the 
purchase-money in respect of the pur- 
chases made by them iu Execution Case 
No. 427. of I907. 

. lam wholly unable to agree with the 
decision of thelearned Subordinate Judge. 

I doubt very much whether a suit lies 

for a declaratien that they are not liable 
to deposit the purchase-money in Court, 

Under O. XXI, r. 9r, tne purchaser de- 
cree-holder -in execution of a decree has 
the right to apply ‘to the Court to set aside 
the sale on the ground that the judgment-, 
debtor. had no saleable interest in the 

property sold. It appears to me that, 

when the matter has passed the domain 

of contract to the domain of sale the pur- 


. chaser can only have the sale set aside om 


the ground that there was some fraudu- 
lent misrepresentation on the part of the 
decree-holder. “But it seems to be settled 
law in this country that a suit lies for set- 
ting aside the sale on the ground that the 
vendor had no saleable interest in the 
property. See Prasanna Kumar Baitachar~ 
gee v, Ibrahim Mirza (1), and Rust myi 


= 


(1) 41. Ind, Cas: 924s 


f 
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Ardeshir v. Vinayak Gangadhar Bhat (2). 
Atis not necessary for me to express a final 
opinion on this point, because I am satis- 
-fed that the plaintiffs are not entitled to 
succeed in this case, 


- The basis of the judgment ot the learn- 
‘ed Subordinate Judge seems to be this— 
“that Muhant Siaram Tas wasa tres- 
“passer and never had a good title’ to the 
"Asthal, It is, in my opinion, impossible 
to support this view in the face of the 
admitted history of the Asfhal from 
“1896 up to 1912. Siaram undoubted- 
ly took possession of the Asthal and of 
the properties appertaining thereto up- 
on the death of the Mahant Jagar Nath 
‘Das. It is true that suit was institut- 
ed by Mahabir Das against him but 
that suit failed in the Court of the first 
instance and in the High Court . it was 
compromised on the footing that Ma- 
hani Siaram Das, had a good and a valid 
title to the Asthal, Siaram Das him- 
self admitting that Mahabir Das had en 
equally good and valid title to the As- 


that. After the decision of the Calcutta 
High Court in the suit instituted by 
Mahabir Das agaiust Siaram Das, Sia- 


Tai: Das remained in undisputed pos- 
session of the properties until he was re- 
moved by the decree of the Court in 1912. 
Nobody seems to have questioned his 
right to be the Mahan of the Asthai., 
In fact the suit which was filed under 
the provisions of section 92 of the Code 
of Civil Procedute admits by implica- 
tion that he was rightfully in possession 
‘of the properties as the Mahant of the 
Asthal, In my opinion, it is impossible 
to hold that Siaram Das was a trespasser 
"and was not rightfully in possession of 
the Asthal, 


That being so, it is necessary to consider 
whether Siaram Das had a valid title at 
any time to convey tke properties. Now 
the Mahant of an endowment is the 
proprietor. of the properties although he 
holds these properties in trust. This is 


how the Judicial Committee has describ- . 


ed the position of the Mahant in the 


G2) /47Ind, Cas.'955; 35 B.-29}' 12 Bom,. I. 
R. 723. ; 


-- 
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"recent case of Vidya Vurutht . Thirtha 


Swamigal v. Balusami Ayyar (3) 

The -Mahant of an establishment 
has very large administrative powers over 
the affairs of the Asthal and undoubted- 
ly he has power to sell or mortgage the 
property incase of need, or for the bene- 
That being so, it is im- 
possible to maintain that he has no sele- 
able interest in the property. Apart 
from any other consideration, when the 


facts in connection with Baijnath Goenka's 


loans are examined it must follow 
that there was a legal necessity for 
As I have said before, direct- 
ly after the institution of the suit by Ma- 
habir Das a Receiver was appointed to take 
charge of the properties appertaining 
to the Asthal. Siaram was accordingly 
deprived of all means either of support- 
ing himself or of defending the suit. It 
was absolutely necessary for him to raise a 
loan in order to defend his title against the 
hostile attack made on it by Mahabir 
Das. It was, in these circumstances, 
that Baijnath Goenka lent him the 
money and, in my opinion, itisimpossible 
to say that there was no legal necessity 
in respect of those loans. The case of 
Shankar Bharati Svami v. Venkapa Naik 
(4) is decisive on this point, That was 
also a case where an attack was made 
on the title of one Vidya Skankar who 
held the Math properties. Vidya Shan- 
kar borrowed money in order to main- 
tain himself and to. defend the suit 
brought against him. Sargent, C. J., came 
to the conclusion that a loan effected 
under such circumstances to meet the 
exigencies of the presiding swami and 
to restore tranquility tothe Math would, 
according .to the custom and usage of the 
Math, be regarded as properly contract- 
ed. l f 
This case was cited before the learn- 
ed Subordinate Judge, Lut he thought 


. T. 245; 48 I.A. 302; 24 Bom. L. R. 629; 
J.497; (1922) !A. I. R. (P. C) 123 


P. Qj: 
( (4) 5 B. 422; 5 Ind. Dec. (N. 8.) 280. 
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‘that the éase'did not-ápply because it was 
.not shown first, ‘that Mahant Siaram 
` Das was a weal Mahant ‘of the Suja As- 
“#hal; secondly, that the'loan was bona 
' fide advanced for ‘défending his title, and, 


“thirdly, that “Baijnath Goenka in good. 


"faith belieVedthat he ‘was advancing: the 
"loan for ^the interest of the. Asthal, 
“Sq far as the first groundis concerned, 
‘Ihave dealt ‘with itfully. There is no 
"sort-of'reason for holding ' that Mahant 
"Siaram Das was not the Mahant of the 
“Suja Athal. So far‘as the second. poiat 
^is concerned, the loan was undoubted- 
Jv taken in: order’ to'enable Siaram Das 
-to défend his title as‘ against the hostile 
"attack made onit by Mahabir Das, That 
"was hel in the suit : between: Baijnath 
"QGoenkà' and Mahant Siaram: Das, and, 
“iso far asthe last. "point is -concerned, 
"upon thefinding that Baijnath Goenka did 
advance the money in order to enable-Sia- 
ram Das to defend his title 4s against the 
“attack made òn it by Mahabir: Das thete 
is nó'reason todoubt that it was advanced 
in good faith.. No ‘doubt, `. Baijnath 
~Goeńka stipulated ` that, he would re- 
.Geive-overalacrupees ‘in return for the 
"money: Wwhich.he'spent: on behalf of Sia- 
ram Das, but then he did:not get a decree 
[for the sum which he claimed in the 
-action against Siaram Das. His decree 
>was for the ‘sum’ actually expended by 
“him” in défending the title of Siaram 
-Dàs with "reasonable | interest upon 
‘the money so expended by him. There 
is, in my opinion, no reason to 
doubt that the money was bona fide 
sadvanced by Baijnath Goenka in order 
to ‘enable Siaram Das to defend his 
title. The case of -Raja Peary Mohan 
— .Moóhkerjee : v. Narendra Nath Mookerjee 
. (3) t is` directiy -in point. If there .was 
legal necessity in respect of the loan, it 
-must follow that Siaram Das had a good 
‘title to convey the property and if he 
could convey the properties voltintarily 
those properties can be seized in execu- 
tion of a decree which was properly ob- 
tained by Baijnath ` Goenka against Sia- 
xam. Das.for a debt--which was properly 
dneürred by Siarath Das. In my opinion, 
the plaintiffs in.these actions ` have gc- 


(5) 9 C, W. N. 422i 32 G 582, Ac od 
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quired a good.and valid title to the-prop 
erties : by the. purchase made by them 
and they were not entitled" to have ade- 
claration that they are not liable to de- 
posit the purchase money in Court. -~ 
So far as the other: point. is ‘concerned, 
namely, that there was fraudulent : con- 


.cealment on the: part of Baijnath Goen- 
. ka in so far as he did not notify the en- 


cumbrances of Dalip Narain Singh the 
judgmént of the learned - Subordinate 
Judge isin favour ,of the appellant. It 
appears from. the judgment that ~“Baij- 
nath Goenka did file a petition in the 


-previous execution case which was Exe- 


cution Case No. 668 of 1905 notifying the 
encumbrances affecting -the properties. 
It is quite true that the sale proclane- 
tion .did not.set out these encumbrances 


but itis impossible to uphold the con- 
tention of the plaintiffs that there wes 


fraudulent. concealment onthe part-of the 


.decree-holder. The case of Khetro Mohan. 


Datt v. Sheikh Dilwar^ (6) is conclusive 
on this, point. This Court in that case 
held that if a purchaser has bought. a 
property the title as to which is defective 


.orif hehas been misled on account.of fraud 


or omission on, the part of the decree- 
holder itis open to him to seek: his remedy 
as the law allows, : But there is no reason 


why a Court should interfere on-hehalf 
-of the .auction-purchaser and set aside 
the sale simply because an auction-prr- 


chaser: has bought a bad title. Mullick 


and Thornhill, JJ., in delivering the judg- 


ment of the Court.pointed out that every 
man buys at an auction-sale with his eyes 


open and the general principle, that an 
auction-purchaser cannot attack his own 


purchase except on the ground that the 
judgment-debtor had no saleable interest 
in theproperty must apply. In my opin- 
ion, the decree passed by the learned Sub- 
ordinate Judge in this case cannot be 
supported. I would ‘allow ‘the appeal 
and set aside the judgment and the 
decree passed by the Court below and 
dismiss both the stiits with costs in both 


the Courts. The auction-purchasers must 
forthwith > deposit the purchase-money 


in Court with interest at 6 per cent. from 


.- (6) 46 Ind. Cas, 614; 3 P. Ia J.i516:.5 P. I W. 
151. RS Lj 
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“the roth May 1913, thet being the dite 
"whén the-sale in their favour was first 
 Corifirmed. 

JBüeküill; 7.—I agiee. | 

K. S$, De 14 N: "H. oe dismissed, 


^ -MADRAS HIGH ‘COURT. 
ORIGINAL SIDE APPEAL NO. 3r OF 1022. 
‘March 23, 1923. 
dh ud '—Sir Walter Schwabe, 'K7., 
Justice; and-Mr. ‘Justice Rarhesam. 
ROSE CHARLOTTE PRITCHARD— 
APPELLANT 
Versus 
WALTER EDGAR : PRITCHARD— 
RESPONDENT. 


|, Divorce suits—=Costs to wife-—Principleappli- 


cele. 

"Tü'an'ápplicatión for divofce, the géieral prin- 

‘ciple “in the -matter of'awatding costs'is, that the 
‘wife who is charged, rightly: or wrongly, by-the 
husband “in a Divorce Court ‘is entitled to be 
given her costs which will be taxed costs in defend- 
‘ing thé suit, "éxcept' in cáses Wliére the wife has 
‘ample! Beans! of-her own' ‘to’ ‘defend “Herself "or 
‘where ‘the Solicitor who is employed ‘has been 
guilty of misconduct. 
Appeal from the judgment and decrée 
of "Mr. Justice ` Phillips, - dated the. gist 
January-I922, and made ‘in the -exercise 
of the Ordinary Original ‘Matrimonial - 
Jurisdiction of the High Court'in: ‘Original 
Matrimonial Suit No. 9 of 1921. 


Messrs. Short, Bewes & Co., for the 
Appellant. 4 
Messrs. Grant -and Greatorex, for the 
‘Respondent , «uc l 
AUDG GMENT. 


“Schwabe, Qi J.—Thisis an appeal, from 
an: order of ‘Phillips, J. granting a decree 
nisi toa husband against his wife. He 
found , as a fact, that the wife was ‘leading 
an immoral tife sihce her marringe : that 
she conimitted adultery with persons un- 
known and that, therefore, the husbénd 
Was entitled toa decree. 

-I agree with the learned - Judge. that a 
great deal'of the evidence is not a very 
clear and definite; but you cannot expect, 
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in Ben a case, to get very definite evidence: 
Thereis evidence, which thé learned. Judge 
accepted, that the wife after the -marfriage 
lived in a notorious house of illfamo, that 
she at night time hung about outside 
Bioscopes where she, at any rate, convers- 
ed with soldiers and that on one 
occasion she quarrelled in the street 
with another woman of bad reputation, 
the cause of the quarrel being, according 


| to the public evidence, that the respondent 


accused thé other . ‘lady of ‘taking away 

soldiers "from. her ' who had promised to 
go to her place, ‘The learned Judge hav- 
ing seen the witnesses 2 and heard the evi- 
denice; accepted .it 4nd I think there was 
ample, evidence "on which hegould come 
to that conclusion; and: this ‘decrée-must, 
therefore, stand. 

Another point is takene and that is the 
-qüestión of costs. : In this case the learned 
Judge hes,.before the! hearing of the case, 
“giver Rs, 75 ‘costs to: the: ‘resparitlent. 2 It 
"Was something, at any rate, togo'on with, 
büt- I, do, not think - that it. was, intended 
‘to bea-finatorderátall. “He says'that ‘some 
of the witnesses. who were called “were 
possibly ünfiecessety, and.he réfused to 
“make -any further : order,- having ‘found 
thé wife. guilty. .I domnot: think : he vat- 
"tempted! ‘to: apply theright principle: tothe 
“matter &tall. Except, at any rate, in two 
-cases, firstly. , where.the wife has ample 
‘means ‘of:-her'own to defend herself "and, 
"secondly; where the Solicitor who iseniploy- 
ed has been gtilty-“of ' ‘Miiscoriduct, she 

would have to be provided with: funds by 
thehusband; but apartiromthat, thegeneral 
‘principle, to my- mind, is: ‘that - the: wife, 
“who is ‘charged, tightly 6 r wrongly, by ‘her 
“husband . in a Divorce Court, is - entitled 
‘tobe. given her costs in’ defending - ‘that 
“suit. “The-proper way ‘of “doing that“is 
to give, her taxed costs, ánd.I think i in this 
case the order must be varied ' by ‘giving 
her taxed costs of the uit —of « course, it 
bill to say whether any of the “wi tnessés 
were necessary or not. “Howe ver; when: you 
goto the Court of Appeal, the position is 
different andtherespondent would naturally 
have to be paid his costs ofthe appeal; 


"but aś the appellant has &ucceédéd i in the 


matter of costs though she‘ “Has failed ds 
regards the main part of the appeal, the 


1 
* 
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fair order woud be that there will be no 
costs of the appeal. ' 
Ramesam, J.—I agree. 


V. N. V. : Order varied. 


PATNA HIGH COURT. 
. CIVIL REVISION PETITION NO. 150 
OF 1923. 
E june 8, 1923. 
Present :—Justice Sir B. K. Mullick, Kr., 
and Jugtice Sir John Bucknill, Kr. 
.. Babu BISHUN MOHON SAHAY— 
PETITIONER 
e versus 
Babu NARAYAN PRASAD ASTHANA— 


‘OPPOSITE PARTY. 

Government of India Act, 1915 (5 & 6 Geo. V, C. 
61), s. 107 — Civil Procedure Code (Act V of 1908), 
ss. 73, 1x5—-Rival decree-holders—Decision under 
s. 73—~Revision—High Court, when will interfere 
—Pyoviso to s. 73, applicability of— Rateable 
distribution. ` 

Although decisions under section 73 of the 
‘Civil Procedure Code, made with reference to 
the claims of rival-decree-holders, are not ordinarily 
revisable under section 115 of the Code, yet where 
such a decision is hopelessly inadequate, in that 
it contains no particulars as to the claims made 
‘by the contending parties, the evidence given, the 
arguments advanced and the reasons upon 
which the decision is based, the High Court 
.willinterfere under section 107 of the Govern- 
ment of India Act. [p. 140, col, 2.] 

The proviso (b) to clause (r) of section 73 
‘of the Civil Procedure Code applies only toa 
mortgagee whose charge is valid against the exe- 
cuting decree-holder, and itis open to such mort‘ 
'gagee to apply for rateable distribution in 
the proceeds of a sale held in execution ofa 
decree in favour of the executing decree-holder 
where he, the mortgagee, holds a money-decree 
against the judgment-debtor apart from the 
mortgage. [p. 141, col. 2.] 

Mr. S. N. Ray for Mr. Satdeva Sahat, 
for the Petitioner. 

Messrs. Parmeshwar Dayal and Sambha 
Saran, for the Opposite Party. 

Appeal from an order of the Subordinate 
Judge, Second Court, Chapra, dated the 
6th February 1923. 

JUDGMENT. 
Mullick, J.—This application has been 


made against an order, dated the 6th 


[1023 | 


February 1923, made by the Subordinate 
Judge of Chapra in a case under section 73, 
Civil Procedure Code. Decisions made 
under this section with reference to the 
claims of rival decree-holdérs are not 
ordinarily revisable under section 115, Civil 
Procedure Code, and the only reason thet 
I can see for admitting the present applica- 
tion 1s that the learned Judge's judgment 
1$ So hopelessly inadequate that our inter- 
ference is called for under section 107 of 
the Government of India Act. The learned 
Judge observes that argument wes heard 
at great length, but his decision occupies 
exactly 7 lines and contains no particulars 
as tothe claims made bythe contending 
parties the evidence given, the arguments 
advanced and the reasons upon which he 
baseshisorder. Thematter was sufficiently 
complicated torequire considerable argu- 
ment beforeus and I certainly think that 
the learned Subordinate Judge failed in 
his duty in omitting to write a morecon- 
sidered and careful judgment. l 

Now the facts appear to be these. On 


‘the 28th July 1917 one Bishua Mohgn 


gota decree against one Ram Gharib for 


“Rs. 6,135-9-0in the Court of theSubordinate 


Judge at Gorakhpur. ‘On the same date 
one Hira Lal got a decree for Rs. 4,000 
against the same judgment-debtorin the 
same Court. A third suit was brought 
by the Liquidator of the Kayesth Trading 
and Banking Corporation in liquidation 
in the Court of the Subordinate Judge of - 
Gorakhpur against the same defendant 
for a sum of Rs, 76,000 onthe allegation 
that Ram Gharib was the Manager of the 
Kayesth Trading and Banking Corporation 
and that he had misappropriated the 
sum in question and spent it in the 
purchase of properties -for the 
benefit of himself and his co-sharers. 
Accordingly, the Liquidator impleaded in 
his suit not only Ram Gharib but also the 
members of his joint family. : While that 
suit was pending the Liquidator brought a 
suit against the Manager under the Indian 
Companies Actin the High Court of: Allah- 
abad and in consequence of some proceed- 
ings by way of compromise he withdrew 
the suit in the Court of the “Subordi- 
nate Judge at Gorakhpur and obtained 
on the 31st July 1922 a consent decree im 


4 
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the High Court for the sum of Rs. 76, 000. 
At the same time, in accordance with the 
compromise, the Manager and. his co- 
sharers executed asecurity-bond in favour 
oi the Liquidator, the relevant portion 
of which ran in the following terms:-— .. 
“Andit is also stipulated therein thatiwe 
the declarants should  mortgage--and 
hypothecate our properties described be- 
low by way of security for payment : of 
the said decrétal amount. Accordingly, 
acting under the said settlement, we the 
declarants mortgaged the properties 
described below by way of security 
for-the said decretal amount to Munshi 
Narayan Prasad Asthana, Advocate. of 
the Allahabad High Court and the Official 
Liquidator of the Bank, and we do-declare 
that the said Official Liquidator”? be: at 
liberty to realise the said sumof Rs; 76,000 
(seventy six thousand ) by taking out’ exe- 
cution of the decree against methe.decla- 
rant No. I and to file a petition for rate- 
able distribution of share in the properties 
of me the declarant No. I which have‘ been 
Lab pews or tohavethem att ached by- moe 


`- — n Ma 


way then the Offcial cci may 
recover the balance of the money due under 
the decree not realised in this by sale of 
the properties given below.” "P 

All these. three decrees were thereafter 
sent forexecution to the Court of the 
Second Subordinate Judge of Chapra. There 
Bishun. Mohon applied for execution on 
the irth September 1922 and on the 16th 
September 1922 the Courtcaused to. be 
attached Ram Gharib’s sharein certain 
properties. Hira Lal applied for execution 
on. the r4th December 1922 and on the 
22nd January 1923 he attached some of 
Ram Gharib’s properties. The Liquidator’s 
applicationfor executionis dated the roth 
January 1923 andontherath January 1923 
he made an application under section 73, 
Civil Procedure Code, for rateable 
distribution along with Bishun Mohon. 
Bishun Mohon objected andthe Subordi- 
nate Judge hasdecided against him. ‘The 
present application for.revision has heen 
made against that . order. 

Now, itappears that ‘after Hira Lal 
attached Ram Gbkarib’s properties in 
execution of his: decree. the Liquidator 
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stepped in and produced the security- 
bond, which had been executed on 
the bend September by Ram Gharib 


-and his co- sharers and asked that the 


properties covered by that security-bond 
which. had been attached and were about 
to be sold should besold subject to his 
mortgage lien. The Court allowed the 
prayer, but infact noneof the properties 
covered by the security-bond were sold 
and some, other properties belonging to 
Ram Gharib were sold in that execution. 


It is ‘contended that as the Liquidator 
is a mortgagee he cannot have the benefit 
of section 73. Itis urged that proviso (b) 
of clause (1) of section 73 compelgt he mort- 
Sagee-to t give up his encambrance and to 


wi Be E 


w t a * > 


holder” D of a money-decree against the 
judgment-debtor apart from the mort- 
"Ifi my opinion the contention is not 
well founded. 


The:proviso applies only to a mortgagee 
whose charge is valid against the exe- 
cuting decree-holder. In the present case 
the Liquidator’s charge having come into 
existence after Bishun Mohon’s attachment 
the sale could not have been in any way 
affected by the encumbrance, and if the 


liquidatór is debarred from applying for 


rateablé distribution in respect of his de- 


cree for R$. 76,000 there will be no property 


left against which he can enforce either 
that decree'or his mortgage charge. 


Whether the security-bond eflecis a 
mortgage on Ram Gharib’s share in the 
sense thatit enables the Liquidator to sue 
Ram Gharib and his co-sharers for the rea- 
lisatioa of the whole of the Rs. 76,000 is 
open tosomedoubtthe bond itself stipulates 
that the Liquidator shall proceed against 
Ram Gharib’s properties in execution of 
his money-decree and that itis only for 
the balance that the mortgage shall be en- 
forced -against the shares of the remaining 
co-sharers of Ram Gharib. That point, 
however, is not really material to.the de- 
cision of the present . „application, 
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. The result is, that the application is dig: 
missed with costs: hearing feetwo.mohurs. 
^ Bucknill,'J.—i agree. |. 


! Ww. C, A. &N.H. Application dismissed. 


ALLAHABAD : HIGH. COURT. 
SECOND Civ, APPEAL NO. 487 OF 1922. 
A . ' June r, 1923. _ 
Present-—Mr. Justice Ryves and 
Mr, Justice: Daniels. AP 
MOHAMMAD ZAIN KHAN AND OTHERS 
ae PLAINTIFFS—-APPELLANTS 
f UEFSUS ` EN 
NURUI, BASSAN KHAN AND ANOTHER 
| o0 —DEFENDANTS— RESPONDENTS, 
|Mukammadan Law—Waqi—Wadif first Mut- 
walli—Mutalion -of names not affected, effect of 
J-Wadqii and his-wife retaining control over whole 
income for theiy lives—Wadf, validity of. | 
If a person dedicating his property appoints 
himself the first Mutwalli and “holds the ‘prop- 
erty -as such Mutwaili, the wagf is not in- 
valid for want of delivery of possession even 
ifthe.wagif has not.gotthe mutation of his name 
effected. as such Mutwalli. [p. 43,,col. 1] 
Mohammad Abdul. Jalil. Khan v. Mohammad 
Ubedullah Khan, 62 Ind. Cas. 725; 19 A. L. J. 
5227; 43 A! 416, followed. Zu 
If a wagifreseryes the whole of the income. 
of the wagf property, as distinct from the cor- 
us, for his life or for his life and: after him 
or the life of his wife, the i 
if the property is ultimately devoted to the 
proper object of the.wagf. [p. 143; col. 1.] , 
"^ Jaun Beébee v. Abdollah Barber, (1838) Ful- 
ton 345; IInd Dec (0. sS.) 848, Cassamally Jai- 
vajbhoy Peerbhoy v. Siy Currimbhoy Ebrahim, 


12 Ind. Cas. 225; 36 B. 214; 13 Bom. L» R. 717,- 


followed 
Bikani Mia v Sukk Lal, Poddar, 20 C.-116; 


10 Ind. Dec. (N. 
sanulla — Chowdhry | v. marchand Kundu, 
17 C. 498; 17 I- A. 28; 5 Bar : P. C. J. 476; 8 Ind, 
Deo. (N. &) 87r (P. C), referred to. , . 


Second appeal. from, the decree of the 
Additional, District Judge, .Cawnpore, 
‘dated the 4th Jaauary, 1922. D vae 
,,Dr. KN, Kalju, for the Appellants, 

. Messrs. Agdal Ahmad and S. Raza. Ali, 
for.the ARespondehts., > k 

JUDGMENT,-—The: question. ior, deci- 

siom in these;two.connected appeals is as, 


to tie validity of a deed .of wagf - executed. 


| i 


t 
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+ 
- 
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wagfis still valid, 


S.) 70, (F. B), Mahomed Ah- 


by Abdul Ali Khan and. his wife on ,. 26th 
March 1909. Abdul Ali Khan died on the 
7th May 1917 and his.wife shortly. after-. 
wards, , and the present suit was , brought. 
by his' brother. Muhammad Ali. Khan 
claiming possessiou.of his legal share.of the 
property as his heir.under Muhammadan 
Law. Muhammad „Al: Knan has died 
during the pendency of the proceedings 
ond the appellants are his legal representa- 
tives. The parties to.the suit are, Sunnis. 
Muhammad Ali Khan in his plaint de- 
nied that any wagf was. ever .dedicated, 
and urged further that if there was a wagf 
it was fictitious and illusory. "Thata.waqgf- 
nama was executed has never been, serious: 
ly , disputed. The Trial. Court, however, 
treated, it as a $waq f which. would not really 
take effect until after the deaths of Abdul 
Ali Khan and his wife. It accordingly 
treated it as valid only to the extent of one- 


third of the property covered by it.and de- 


creed the suit as to the remainder. The 
learned Additional Judge, however, has 
upheld the wagf as valid and: dismissed 
the the suit. His findings are:— : 

(i) That the dedication. was. suba 
stantial aud real, 

(2) that the dedication of the cor- 
pus was absolute and immediate; 

(3): that the reservation of, a.life in- 
terest in the income, even if it were the 
entire income, which it is, not, limited to 
the life of the twe- settiors, does not. render 
the wagf illusory. and test:mentary. 

The third finding is one, 0f law. The 
first two findings are findings. of fact, ex- 
cept in so far as the reality of the dedica- 
tion, may be a matter of legal inference 
from the facts found. The points which. 
are taken in this Court are two (1) that 
the w2gf was invalid for want of delivery. 
of possession; and.(2) that the settlor and 
his wife retained complete control over 
the income during their joint lives and. 
that. this renders the wagf illusory. and 
invalid either altogether, or, in the alter- 
native, as held by the Trial Court, for the 
period of their lives. 

The only ground on which the waq/ is. 
assailed under the first head:is. that no 
application for mutation of names was 
made by. Abdul.Ali.Khan, though he lived 
for 8 years after the execution of the deed: 
of wagf, On the. other. hand, it is proved. 
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that under the-deed of wagf he appointed - 
himself as first Mutwalll- aud expressly de- 
clared that he was holding thé. property: 
henceforth as M.ufwall and not as owner. 
This, according to the accepted rule of. 
Muhammadan Law, is sufficient; and it 
was so held by this Court- in Mohammad 
Abdul Jalil Khan v, Mohammad. U bedullah 
Khan (r) This ground of attack, 
therefore, fails, : S 
As regards the:second plea, the suggestion: 
that the wagf can be treated as a testamen- 
tary wagf may be rejected at the outset. 
A: Willis a document which may-be.cancel- 
led ‘by the testator- at-any time up-to his 
death-and only comes. iuto operation at 
the latter event, Here there was.an ir- 
revooable dedication of the corpus of.the 
property: from the date of-the deed.- The 
provisions of the deed which are relied on 
ds showing that the dedication. wasiliusory 
are set: outin -the-judgment-of the Trial 
Court. They amountto this, that during: 
the lifetime of ‘the settlor and his wife the 
amount to be'spent on charitable and 
plous,purposes was left entirely to their dis- 
cretion, both as to the sum to be -expend- 
ed and as tothe purposes for which it was 
to be spént. They were to:spend as much 
of the profits as they. deemed. proper on. 
charitable. and pious purposes recoanised: 
by Mihammadan Law.and -the remainder 
for their support, and no one was to have. 
tue right to call them.to account. .This 
State of things was, however, confined ens. 
tireiy to the lifetime of Abdul^AH-- Khan 
and. his wife. It is. not disputed. that 
alter their death the objects.of the wagf 
Were carefully specified. and were proper 
objects, and that:the. M utwalll. was dirèct- 
ly bound to spend the money on “those 
objects. The question is, therefore, sub- 
stantially that stated by thelearned Ad- 
ditional Judge, namely,.whete the reser- 
vation of what: practically amounts.to: a life 
Interest in the income as distinct from the 
corpus 1s.it.suffücient. to.invalidate the 
wagf, This question was first raised. in 
the case of Jaun  Beebee v, .Abdollah.. 
Barber (2). lu that. case, five. ques: 
tions were refeited to. ‘the. Maulvies tor 
decision, The. > first ‘question. was 
A 62 Ind. Gas, 725; 19 lÀ,. Ls J. 2275-43 A. 


416. A : MR 
" (2) (1838) Fulton’ 345; -1-Ind. Dec. (0. S.) 
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“during, his life 


.'" Whether, according to. Muhammadar 
Law. an endowment to charatible .uses is 
valid, when'qualified by a reservation of 
tie rents. and profits to the donor himself 
The Maulvies alluded to the difference 
of opinion between the Imam Muhammad 
and tue-Iemam Abu Yusuf on this point 
end agreed that the opinion of most of the | 
learned upheld the view of Abu Yusuf who: 
considered the wag/ legal. Judginent was 
given accordingly. The same view. was 
taken by the Bombay High Court in the 
case of Casamally Juivajbhov Peerbhoy v. 
Sir Currimbhoy Ebrahim (3). It was sug- 
gested that Jaun Beebee's case (2) had been 
dissented. from in the Full Beneh case | 
ot Bikani- Mia v. Shuk Lal Poddar (4) but 
this-is not--tke case. The judgment was 
cited at some length by Ghose, J., (pp. 185- 
188) and also by Trevelyan, J., (p. 223 of 


‘thé report} and was distinguished from 


the case- before them, but neither of the 
Judges proxounced it. te. be. incorrect: 

The-appellants Lave also referred to the 
Privy Council ruling in Mahomed Ahsan- 
ulla-- Chowdhry v. Amarchand Kundu 
(5). . This ruling-is in no way contrary to 
the view taken by the Court below, The 
test laid down by the Privy Council for 
the: validity of tke endowment was that 
there must be a substantial dedication 
of the property to charitable uses at sume 
itme or other, Their Lordships also quote 
with approval the opinion of Kemp, J., 
in an earlier cese, “thut the mere charge 
upon the profits of the estate of certain 
items, which must in. the course of time 
necessarily cease, being confined to one 
family, and which, efter they lapse, will 
leave the whole property intact for the 
original pürposes for which the endow- 
ment was made, does not render the en- 
dowment invalid: under the Muhammadan 
Laws v 

Iu this case there was adinittedly. an 
ultimate. dedication of the.entire property 
to.rehgious. and charitable uses, .The 
weight of authority: is entirely in favour 
12.Ind. , Cas. 225; 36 B.: 214; 13 Bom, 
CG. 116; 10 Ind. Dec, (N, 8.) 79 
(F. B j 


(5) 17 C. 498; 17 I. A. 28; 5 Sar. P, C. Js {4765 
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of the validity “ol the wagf. "We accord- 
ingly dismiss “both “the appeals with costs 
including'in this Court-fees on the higher 
Scale. e neum is 


M, A.A, Appeal dismissed. 
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. ~ PATNA HIGH COURT. | 
APPEAL FROM APPELLATE ORDER NO., I4 
- l _@ OF 1023. 
, ., Jude 5,1923. .. 
. Present :—Sit Dawsoa Miller, Kt., Chief 
Justice, and Mr. Justice .Kulwant, Sahay. 
CHAURASI AHSARICK AND ANOTHER— 

.JODG MENT-DEBTORS—APPELLANTS . 
; Mr UePSHS, |. z 
BHAGAN.SAHU AND, OTHERS—DECREE- 
Fa " HOLDERS— RESPONDENTS. 


. Civil Procedure Code ( Act. V of 1908), O. X X I, 


p. 17, O. X X XIV,r.14, scope of—Mortgagé suit 
Compromise decree—Decvee directing execution 


against ‘properties of judgment-debtor in certain 


order—JDecree-holder whether can bring mortgaged 
properties to sale—Execution petition—Prayer for 
sale of immoveable property in. case of moveable 
property proving insufficient— Alternative prayer, 
whether constitutes amendment of petition. „= 
The class.of case contemplated in O. XXXIV, 
r. 14, of the Civil Procedure Code appears to be 
that class of case in which a suit is brought upon 
the covenant to repay containedin a mortgage 
deed or‘upon the debt arising out of that covenant 
or in respect of Some other obligation arising out 
of the mortgage and not to a suit which is 
brought in order to enforce asale of the mort- 
gaged properties. [p. 145, col. 2.] DEPO 
-Whe -e a mortgagee has obtained a decree 
againstthe mortgagor notin the form ofa mort- 
gage-decree but merely in the form of a personal 
decree, the mortgaged properties cannot be allowed 
to be soldin execution ofsuch a decree until there 
is another -decree- directing the enforcement 
of the charge against the mortgaged properties. 
[p. 145, col. 2; p. 146, col. r.] 
X In a mortgage suit a compromise decree was 
passed directing thatthe udgment-debtor should 
pay the decretal amount by certain instalments 
and in case of failure to pay 3 consecutive instal- 
ments, execution forthe amount due should issue 
against the othe p operties 
debtor-andinthe event of the. amount not being 


of the judgment- . 


Inge 


properties. Default having taken place, the decrees 

older applied for execution againstthe properties 
refetred to in the compromise decree in the order 
in which they became liable. There being no move- 
able properties’ of the judgment-debtor, the 
decree-holder applied for attachment and sale 
of the mortgaged properties :. 

Held, (1) that the decree was nothing more than 
a decree for the payment of money in satisfac- 
tion'of a claim arising under the mortgage;  [p. 
145, col. 2.] | A. 

(2) that inasmuch as the decree itself provided, 


in the event of default and in the event. of the 


other property of the judgmert-debtor proving 
insufficient, for a sale of the mortgaged property 
itself, it was not necessary for the- decree-holder 
to bring . another suit asking again for the 
Sale of the property merely because. the other 
remedy given under the decree had proved 
infructuous; [p.146, col. 1.1 
: (3) that the application to be allowed to proceed 
against. the mortgage properties came. directly 
withinthe execution petition itself, and it re- 
quired no amendment of the execution petition 
to enable the - Court to proceed against those 
properties. [p. 146, col. 2.] ~ i 

Gnanendra Kumar Rai v. Shayama' Sunder Jen 
| Riskendra Kumar. Roy), .44 Ind. Cas. 553; 22 
C. W. N. 540; 27 C. L. J. 398, Ram Sumran 
Prasad v. BabuRam Bahadur, 71 Ind. Cas. 7413 
(1923) Pat. 61; 2 Pat. 328; 4 P. L.T. 99; (1923) A. 
I. R. (Pat) 224, referred .to. i ®© ` 
. Appeal from an order .of.the District 
Judge, Santal-Parganas, dated the . 7th 
December 1922, confirming that. of: the 
Subordinate . Judge, Sental-Pareanas, 
dated the 21st December I92r. 
- Mr. S. K. Mittra, for. Mr. S.-C. Mittra, 
for the: Appellants. `. . "o MM 
. Mr. Rat. T, N..Sahay,. for the Re- 
spondent. ee 

Miller, C. J.—This is -an< appeal 
on behalt of the judginent-debtors iu a suit 
brougbt upon.a mortgage in which acom- 
promise decree was passed. The respondents, 
who are, the decree-holders, sought to exe- 
cute their decree. . The judgment-debtors 
raised certain objections, The Court re- 
jected those objections and on appeal the 
District Judge affirmed. the decision of 
the Subordinate Judge. Prom the. deci- 
sion.of the District Judge the judgment- 
debtors have apealed to this Court. 

It appears that the  decree-holders in- 


stituted a suit against the judgment-debtors 


in order. toenforce a mortgage executed in 
their favour by the judgment-debtors, The 
result of: that suit was a compromise. The 
compromise. provided that the judgment- 
debtors should pay the sum due, upan the 


realised in that manner’ against the'zortgaged ^" mortgage amounting to the sum of Rs, 3,890 
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by certain instalmetits andin the event of 


d :fault of three consecutive instalments,- the 
de-tee-holders ware-to be allowed to realise | 


the entire amount remaining -due from 
the person and‘other properties of the judg- 
ment-debtors, and in-the event of the 
amount due not being so realisel the decree- 
holders - were to be erititled’to realise thc 
amount froni the mortgaged - property by 
sale. "Phemortgage property isa tour-annas 
share of Mauza Ghat Majbonarah, - Touzi 
No. 445, and if the whole amount was not 
realised in that nianner then certain pro- 
vision was made for proceeding against 
other property, which is not material for 
the purpose, of this appeal. `° -= < 

- In June 1921 the decree-holders applied 
for execution of the decree, there having 
been a default in respect of three consect- 
tive instalments under the terms of the 
decree. It is important to bear iu mind 
how the application for execution was fran- 
ed, The application for execution was fram- 
ed as an application for-execution against 
the property referred to in the compromise 
decree and for execution against that prop- 
erty in the order-in which it became lia- 
ble under the compromise decree, The 
mode in which the assistance of the Court 
was required was, first: of all, by -attach- 
ment and sale of the moveable properties 
of the judgment-debtors; and, secondly, by 
attachment and sale of the mortgaged prop- 
erties, The moveable properties 
set out in 3 schedule, the mortgaged prop- 
erties were merely mentioned under the 
description given in the decree as the four-. 
anuas share of Mauza Ghat Majbonarah, 
Touzi No. 445. The moveable properties 
apparently could not befound, at all events 
they were not attached and, as far as one 
can gather from the judgment of the lower 
Courts, the judgment-debtors contended 
that they had no such moveable properties. 
Having failed to effect execution by attach- 
. ment of those moveable properties, the 
decree-bolders applied to the Court for 
atta:hment and sale of the mortgaged pro- 
perties, In- objection*to that application 
certain points were taken “on behalf of the 
judgment-debtors. As already stated, both 
the lower Courts dismissed those objections 
aud ardered the execution- to proceed- by 
attachment -and -sale of- the *- mortgaged 
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^ "Ihe only-points which have been urged 
before usin this appeal are, first, that the 
case comes withiu the provisions .of O. 
AXXIV,r.'14, and, therefore, a further snit 
is necessaty before the mortgaged properties 
can be sold; and, secondly, that the applica- 
tion for sale-of the miortgaged properties 
in the present execution proceedings - is 
in fact an amendment of the execution 
petition which, under the decided cases, the 
Court has no power to grant after registra- 
tion of the petition, 

With regard to the first point, I think it 
is clear that the decree obtained in the 
present case is something more than a 


, decree for the payment of money in satisfac- 


tion of a claim arising under the fnorteage. 
O:der XXXIV, r. 14, applies to a decree of 
that nature and it provides that the mort- 
gagec having obtained such a decree shall not 
be entitled to bring the mortgaged property 
to sale otherwise than by iustituting a 
suit for sale in enforcement of the mort- 
gage ; and it furtber provides that he may 
institute such suit notwithstanding any- 
thing contained in O. II, r. 2. The 
class of case contemplated in O. XXXIV, 
r. I4, appears to me to be that class of 
case in which a suit is brought upon the 
covenant to re-pay contained in the mort- 
2gage-deed, or upor the debt arising out of 
that covenant, or in respect of some other 
obligation arising out of the mortgage, and 
not toa suit which is brought in order to 
enforce a sele of the mortgaged ee 
This rule corresponds to, or rather takes 
the place of, section 99 of the Transfer of 
Property Act which is repealed by the Civil 
Procedure Code end under the previotis 
Act ithad been beld that a -suit of the 
nature described in O. XXXIV, ri 14 
did’ not entitle the mortgagee. to 
put to sale the mortgaged properties. ‘The 
old enactment was, with a shght modi- 
fication, re-enacted in the Civil Procedure 
Code and still remoins the rule. It seems 
quite obvious that there may -be very 
2001 reasons for refusing to allow the mort- 
gaged properties -to be sold merely because 
the- mortgagee has obtained a decree against 
tlie mortgagor notin the form of a mortgage- 
decree but merely in the form of a personal 
decree apaiust the mortgagor, a decree which 
does notin any way affect the mortgaged 
properties. : In such a ‘case it is clearly 
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‘desirable that before the charge upon the 
mortgaged properties can be enforced there 
should be a decree directing the euforce- 
ment of that charge. The present case 
is ‘one entirely different. The decree 
obtained in the present case was with a 
slight modification exactly the sor t of decree 
obtained in an ordinary mortgage suit. 
The suit wasa mortgage suit and a suit 
praying for the sale of tae mortgaged 
properties; but a compromise bet- 
ween the parties instead of the ordinary 
form of mortgage-decree being passed which 
would order the judgment-debtor to psy 
the decretal sum within 82 certain time 
failing which it wouid order the mortgaged 
properties .to be sold, the compromise 
decree proV.ded that the judgment-debtor 
should pay the decretal amount by certain 
instalments atfü if he should foil in the 
payment of three consecutive instelments 
then execution fot the whole amount due 
should issue agaiust the other properties of 
the judgment-debtors and in the event of 
the amount not being realised in that man- 
ner against the mortgaged properties. 
It is, tuwerefore, clear that the decree itself 
in this case orders, in the event of default 
and in the event of the other properties 
of the judgment-debtors proving insuffi- 
cient, a sale of the mortgaged property it- 
self, and I can see no reason why it sbould 
benecessary in the event which has happen- 
ed for the decree-holders to have to bring 
another suit asking again forthe sale of the 
property merely because the other reniedy 
given under the decree has proved infruc- 
tuous, This case is altogether different 
to my mind from the case contemplated in 
O. XXXIV, r. 14, and the appeal on that 
eround must foil, 

With regard to the second point, it has no 
doubt been held in the case of Asgar Ald 
v. Trotlokya Nath Ghose (x) that, under the 
provisions of O. XXI, r. 17, no amend- 
ment of the execution petition is perp‘s- 
sible after the petition has been registered. 
It would follow, therefore, that if the decree- 
holder wishes to execute his decree in 
some manner not provided for by the exe- 
ctition petition, he*nust bring a fresh exe- 
cution case fór that purpose. In later 
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cases, however, more particularly in the 
case of Guanedva Kumar Rai v. Shayama 
Sunder Jen (Nishenara Kumar Roy] (2) 
and a more recent case in this Court 
Ram Sumran Prasad v. Babu Ram Pahadur 
(3), it has been held tnat an application 
to file a fresh list of properties against 
which execution is sought isnot an amend- 
ment of the execution petition. The pre- 
sent case, however, is even a clearer case 
than either of those mentioned, because in 
the present case, upon looking at the exect- 
tion petition filed, it appears that execution 
was asked for not merely by attachment and 
sale of the moveable properties of the judg- 
ment-debtors but also by attachment and 
sale of the mortgaged properties, if the 
foriner should prove to be insufficient. It is, 
therefore, abundsntly clear that the 
present application to be allowed to proceed 
ageinst the mortgaged properties comes 
directly within the execution petition ít- 
self and it requires no amendment of the 
execution petition to enable the Court 
to proceed against those properties. 
"For these reasons I think that this appeal 
must fail on both grounds. The result 
is, that the appeal is dismissed with costs 
to the respondents who have appealed, - 
. Kulwant Sahay, J.—1 agree. - 


K,S, D. & N. H. Appeal dismissed, 


v (2 44 Ind Cas 553322 C. W, N. 540; 27 C. L. J. 


(3) 71 Ind, Cas. 741; (1923) Pat. 61; 2 Pat. 328; 
4 P. L, T. 99; (1923) A. I. R. (Pat.) 224. 


LAHORE HIGH COURT. 
SECOND CIVI, APPEAL NO. 2053 OF 1920. 


January 6, 1923. 

P esent:—Mr, Justice Broadway and Mr, 
Justice Zafar Ali, 
GULII—PLAINTIFF—APPELLANT 
versus 


J SAWAN ‘AND OTHERS—DEFENDANTS — 
-< PURAN CHAND AND OTHERS— 
PLAINTIFFS—— RESPONDENTS. 


Legal! representativo, object of appoisiing— 
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Suit by son attacking alienatlon by father ~Death 
of son— Father whether legal representative of 
son—Legal rep‘esentative briuzht on! record and 
case decided, whether can be re-opened on the appli- 
calton of another legal representatwe. 


l 


e 


The object of appointing a legal represen~, ` 


tative ofa deceased party «oa suit, is that the 
suit might proceed and a decision be arrived 
at. [p. 148, col. 1] . r 

N. brought a suit attacking an alienation 
made by his father G., ; during the pendency of 
an appeal by the vendees N. died without issue, 
and on the application of the vendees appellants 


G. was substituted on the record as N.s legal 


representative: 

Held, that G: could not, for the purposes of 
the suit, be regarded as the legal -representative 
of his son, and that as the proper legal repre- 
sentatiye of G. had not been brought on the 
ier the vendees' appeal had abated. (p. 148, 
col. 2. 

Once the legal representative of a deceased 
appel ant ina case is brought on the record and 


= the case d.sposed of, it cannot be re-opened if 


So.ne other .egal representacive of the deceased 
comes to Court wit in six months of h:s death 
and claimsto be made a legal representative. 
[p. 148, Cols, x & 2.) 


Secoid appeal from the decree of the 
District Judge, Ludhiana, -dated the 
I2tu June 1929, revers.nz that of the 


Sea:er Subordinate Judge, First Class, 
Lidhiana, deied the 13th May Igr9. 
Mr. Jai Gopal Sethi, for the Appel- 
lant. T" 
Bakhshi Tek Chand and Mr. B. A, 
Cooper, for the Respondents, a. oh 


J UDGMENT.—The following pedigree: 
table will afford assistance:— 








KAMAN 
| 
Fi | 
Phalli Sar 
Delia Jhaba 
U | 
Bhupa Maghi. Ribi. Mangal, 
|. | 
an Puran. 
: -Nigahia l 
(plaintii.) A" : 


On the gth'of March 1898 Jhaba sold 
certain lands for Rs. 2,200. On the 6th 
of Jane 1992 Gulli and Puran sold some 


of their lands for Rs. 1,0009, and on the. 


decreed the other two suits, 


'"Nigahia's legal representative, 


14) 


ath of August 1902 Rabi and Mangal sold 


Some land bélonging to them for Rs. goo. 
Oa the 25th February 1919 Nigahia, 
sou -of Gulli, instituted three suits 
relating to the aforesaid alienations al- 
leging that the lands alienated were an- 
cestral and that the alieuations had been 
made without consideration and for no 
necessity. He prayed that the seid sales 
sheuld not affect his reversionary rights. 
The Trial Court dismissed the suit relating 
to the first alienation (by Jhaba), but 
holding ne- 
cessity proved in the second alienation 
to the extent of Rs. 570 and in the third 
to the extent of Rs, 565. The vendees, 
Sawan, etc. appealed against these de- 
cisions. They also appeoled in, the suit 
relating. to Jhaba’s alienation . as they 
had not been allowed costs. Nigehia 
himself preferred an appeal against the 
distnissal of the suit in connection with 
Jhsba's sale. Gulli, Nigahia’s father, was 
a respondent. in all the appeals. While 
the appeals were pending, on the 6th ot 
March 1920, Nigahia died. The vendees- 
appellants applied to the Court in 
their appeals asking that Gulli, the father 
ot Nigahia, be brought on the record as 
as being 
his sole heir and legal representative, 
‘and at the same time urging that Gulli 
hed forfeited any rights he might have 
had in the land. In the appeal filed by 
Nigahia, Gulli himself made an applica- 
tion, alleging that he was the legal re- 
presentative of his son and asking that 
ke be brought on the record as such, 
The learned District Judge (Misra 
Jwala Sahai) held that Gulli could not 
himself question the validity of the sale 
in question and dismissed the appeal by 
Nigahia and, accepting the appeal by the 
vendees-appellants in the other two cases, 
dismissed all the suits. The learned Dis- 
tric$ Judge's order was passed on the 
I2th of June 1920 and on the. 6th July 
1920, one -Arjan Singh, acting through 
Sardar Attar Singh, Vakil, who had been 
for Gulli throughout, filed an application 
acting in connection witli the appeal filed by 
Niguhia relating to the alienation by Jhaba, 
alleging that he and certain other per- 
sons named in the application, . were 
Nigahia’s legal representatives and” should 


* 
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be brought on the record. This appli- 
cation was dismissed on the 7th of July 
1920, the learned District Judge  record- 
ing the fact that the appeal had already 
been decided. 

Arjan Singh has now come up to this 
Court in revision qua the order dismissing 


his application and Gulli has preferred 


appeals in the other tbree cases. The 
revision and the appeals have been filed 
through Mr. Jai Gopal Sethi, and we have 
heard Mr. Tek Chand for the vendees- 
respondents. This judgment will dispose 
of all the appeals and the revision. 

Turning to the revision (No. 728 of 192) 
it was gontended by Mr. Sethi that the 
learned District Judge should have re- 
opened the appeal in question (relating 
to the aliengtion by Jhaba), inasmuch 
as Arjan Singh had come into Court witk- 
in six months of Nigahia’s death.  Re- 
liauce was placed on Vellayam Chetty v. 
Jotht Mahalinga Aiyar (x) and Janardhan 
v. Ramchandra — (2). Neither of these 
authorities appear to us to be iu point. 
In the first case it was held that an un- 
successful appellant could not insist upon 
having a re-hearing of the case because 
it turned out at the time of the hearing 
the respondent was dead. In the Bom- 
bay case the facts were entirely different. 
We are unable to see any ground for re- 
vision and the order admitting the pe- 
tition clearly shows thet it was admitted 
because in it was asserted that Nigahia 
had left a son. Mr. Ja? Gopal Sethi has 
admitted before us that this was wrong 
and that  Nigahia died without issue. 
The petition is, therefore, dismissed with 
costs. 

Turning now to the appeals relating 
to the alienation by Jhabe and Rabi and 
Mangal. The learned District Judge ap- 
pears to have been uader the impression 
that the disabilities of the legal represen- 
tatives should be taken into account, 
In this view we are unable to agree, 
When aparty to a suit dies a legal 
representative is appointed merely in 
order tbat the suit might proceed and 
a decision be arrived st, It is the 
original parties’ right and disabilities 


(x) 28 Ind. Cas. 83; 28 M. L. J: 138; 2 L. W, 
166; (1915) M. W N 201; 39 M. 386. 
(2) 26 B. 317; 4 Bom. L. R. 23. 


that have to be considered and the mere 
fact that Gulli could not have brought 
a suit to set aside these alienations 
on the ground of limitation is not, in our 
opinion, sufficient to render the suit by 
Nigahia liable to dismissal. Gulli in these 
two cases was undoubtedly the legal re- 
presentative of his son and the learn- 
ed District Judge should have decided 
the appeals on the merits. We accord- 
ingly accept these two Appeals Nos. 2054 - 
and 2055 of 1920 and remand them to the 
learned District Judge for disposal in ac- 
cordance with law. Costs will follow the 
event, and the stamps will be refunded. 

Turning now to the appeal relating to 
the alienation by Gulli and Puran (Ap- 
peal No. 2053 of 1920), it appears to us 
that here again the learned District Jadge 
has erred. Mr. Tek Chand contended 
that Nigahia was really suing as repre- 
sentative of all the reversioners of 
Gulli and that Gulli could not be regarded 
as his own reversioner. For the purposes 
of this suit it seems. to us that, strictly 
speaking, Gulli could not be regarded? as 
the legal representative of his son, The 
alienation attacked in the suit was made 
by him (Gulli) and his brother Puran, and 
Gulli was not, therefore, the proper legal 
representative. The appellants in the 
case were the vendees aud it was incuiu- 
bent on them to move the Court to bring 
on the record the proper legal represen- 
tatives, ‘The pedigree-table shows that 
there were other reversioners, for instance, 
Rabi and Mangal, and the vendees were 
to blame tor ‘having brought the wrong 
person on to the record. Their appeal ac 
cordingly abated and no proper appli- 
cation haviug been made within the pre- 
scribed period from the death of Nigahia, 
this appeal has abated. 

We accordingly accept this appeal as 
well and setting aside the order of the 
learned District Judge restore that of 
the learned Senior Subordinate Judge. As, 
however, Gulli himself claimed to be the 
legal representative of his son, we direct 
that the parties in this appeal should 
bear their own costs in this and in the 
lower Appellate Court, 


W.C., a, & S, D. Appeats accepted, 
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BOMBAY HIGH COURT. . 
SECOND CIVIL ApPEAY, No, 131.0F 1920. - 
March 7,1923. | - l 
Present:—Sirt Norman Macleod, KE, 
'- Chief Justice, and Mr. Jnstice Crump. . 
VITHU Bin. DAULATA PATIL AND 
.OTHERS— DEFENDANTS  .. 
—APPELLANTS 
TVOFSHS. — 


GANESH RAMCHANDRA AND OTHERS. 


PLAINTIFES—RESPONDENTS, 


Civil Procedure Code (Act V-of 1908), 5. 41—- 


Execution of decree—Transfer of decree—~Certi- 


ficate, when to be seni— Jurisdiction , to . execute, 


detcvee. > . f 
The. Court to which a decree is sent for execution 


retains its jurisdiction to execute the decree 
until the execution is withdrawn from it, 
or until ithas fully executed the decree, or has. 
executed it so far as it has been able to execute 
it within its jurisdiction or has failed to execute 
it and has certified the result to the Court 
which forwarded the decree. It is only when 
one of thesestages has been reached that the Court 
to which a decree has been sentis bound to send 
a certificate under section 41 of the Code of Civil 
Procedure to the Court which sent the decree, 
and in the case of & failure to execute, it is 
intended that there should be a complete failure 
suche as would result in no benefit to the 
judgment-creditor for onereason or another, and 
not merely a partial failure. [p. 149, col. 2] <p. 
150, col. I] |. : 

Abda Begam v. nih‘ Husen Khan, 20 A.” 
129; A. W. N. (1897) 218; g Ind. Dec. (N. S.) 443. 
relied on. 

It does not follow that because one application 
for execution fails in a Court to which a decree has 
been sent for execution, that that*Court is bound 
to send ja certificate under section 4r of 
the Civil Procedure Code to the Court.in which 
the decree was passed. [p. 150, col. r.] 

Second appeal against the decision of the 
First Class Subordinate Judge, Satara, 


in Appeal No. 437 of 1017. 


Mr. K. N. Koyajee, for the Appel- 
lants:—My submission to your Lordships is 
two-fold. First, the lower Court is wrong 
in saying that the Islampur Court had 
jurisdiction to entertain the. present appli- 
cation for execution, On the transfer of 
the decree Ey the Satara Court to the Is- 
lampur Court, the decree-holéer mede many 
abortive attempts to execnte the decree 
and as the Islampur Court failed to certi- 
fy tothe Satara Court, as it ought to have; 
its failure tq execute the decree, I submit 
its jurisdiction is gone and any order by the 
Islampur Court is without jurisdiction, 

secondly, I submit the: present Darbhast 


i 


of 1915 though within three years from 
the previous Darkhast of ro12 is time- 
barred ` on the. ground that the Darkhast 
of 1912-was illegal aud could not, therefore, 


‘save limitation, The judgment-debtor 


died in 1912; bis legal representatives were 
brought on the record by the Islampur 
Court after the decree for execution had 


, been tronsferred to it by the Satara Court, ` 


I.submit the Islampur Court haa no juris- . 
diction to bring the heirs on record. . In 
support of my contention I rely upon 
Swaminatha Ayyar v. Valdyanatha Sastri 
(1). No doubt the issue as to whether an 
application for bringing the heirs on record 
Was not .made to the Satara Court 
before the execution wes trausfegred was 
not raised. "Ihe issue may be sent down 
and it will bé fonnd that it was the Islam- 
pur Court that Lrought the keirs on record. 

Mr. R.A. Jahagirdar, for the Respondents, 
was not called upon. 


JUDGMENT.—This is an attempt 
by the judg ment-debtors to evade execution 
of the decree passed by the Satara Court in 
Suit No. 162 of Igor, which wes transfer- 
red by the Satara Court to the Islarapur 
Court for execution. It is contended 
that the jurisdiction of the Islampur Corrt 
under the certificate which had been issued 
by the Satare Court had exhausted itself, 
Section - 4T, Civil Procedure Code, is re- 
lied upon. It was urged that, because 
the certificate was not sent by the Islam- 
pur Court, as ought to have been done, 
therefore, its jurisdiction is gone. But the 
jurisdiction of the Islampur Court would 
continue until it had sent a certificate un- 
der section 4T, Civil Procedure Cede.. 
In Ahda Begam v. Muzafar Husen 
Khan ` (2), which was a case 
under the ` corresponding section 223 
of the Code of Civil Procedure 
of 1882, it was held that the Court to which 
a decree was sent for execution retained 
its jurisdiction to execute the decree until 
the execution: bad been withdrawn from 
it, or until it had fully executed the ‘decree 
and had certified that fact to the Court 
which sent the decree, or had executed {t 
so far as that Court hati been able to exe- 


(1) 28 M. 466; 15 M. L. J. 116 (F. B.). 
(2) 20 A. 120 ; A. W- N. (1897) 218; 9 Ind. Dec, 


(N. 8.) 443: 
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cute it within its jurisdiction and had cer- 
tified that fact to the Court which sent 
the decree or until it hed failed to execute 
the decree and certified that fact to 
the Court which forwarded the decree. 
It does not follow thet, because one appli- 
cation forexecutionfailsin a Court to which 
the decree has been sent, that that Court is 
bound to send a certificate to the Court in 
. which the decree was passed. The judgmert- 
creditor inight still be anxious to execute 
his decree in the former Court and if. that 
Interpretation which is now sought to be 
placed on section 41 is correct, it would 
result iu the decree being transferred from 
one Court to another without any corre- 
sponding advantage to. the judgment-cre- 
ditor. It is only when the Court to which 
the decree is sent hos executed it, or hes 
failed to execute it thot that Court is bound 
to send a certificate under section 4x. It 
seems it was intended that there should 
be complete failure such as would result 
in no benefit to the judement-creditor for 
one reason or another, and not merely 
9 pirtial faflure. 

It is also urged that the Darkhast of 1012 
was illegal, and, therefore, would not save 
time. Gopal, one of the judement-debtors, 
having died in 1012, the Davkhast proceeded 
against his sons as his legal representatives. 
The Islompnr Court, itis urged, would Lave 
no power to put the representatives of Go- 


pal on the record, and we ore asked to: 


assume that suck an application was made 
to the Islampur Court, which was not com- 
petent, instead of the Satara Court, 
which was the proper Court. But it was 
for the appellants to prove the fact they 
contended for. An issue on that point 
was never raised in the Trial Court. It 
was never suggested that all the proper 
steps were not taken to place the legal re- 
presentatives of Gopal on the record, and, 
whatever the actnal facts may be, the 
appellants cannot ask wus to assume 
that proper steps were not taken to put 
Gopals representatives on the record. 
The appealis dismissed with costs. 


-Z, K. " Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FkOM REMAND ODER NO, I OF 
10922. 

November 24, 1922. 
Present :— Justice Sir B. K. Mullick Er. 
and Mr. Justi e Ross. 

ARJUN SAHU--ArPELLANT 
versus 
KELAI RATH—RESPONDENT. 


Evidence Act (I of 1872), s. 7o—Admisston 


of execution of document, effect of. 

he admission of the execution of a document 
is sufficient proof as against the  execu- 
tant himself but does not make it binding upon 
other persons who were not parties to it. 


Appeal from the decision of the District 
Judge, Cuttack, dated the 3rd March 
1922, reversing a decision of the Munsif, 
Puri, dated the 3rd February roar. 

Mr. B. N. Sinha, for the Appellant. 

Mr. B. R. Chaudhuri, for the Respondents. 

JUDGMENT. 

Mullick, J.—The plaintiffs brought a 
suit against the defendant No. I on a mort- 
gage-bond alleging that it had been exe- 
cuted by defendant No. x. ‘The remaining 
nine defendants are alleged to be trans- 
ferees from the plaintiffs. ° 

The Munsif found that the witnesses who 
were alleged to have attested the deed 
had not really attested it according to law 
but had signed their names on the docu- 
ment before the executant had signed it. 
He accordingly dismissed the whole suit. 

There was ‘an appeal to the District 
Judge who was of opinion that, inasmuch 
as the executant had in his written state- 
ment admitted the execution of the 
document, no further proof of attestation 
was necessary, and he has remanded the 
suit to the Munsif for the trial of the re- 
maining issues in the suit. The present 
appeal has been preferred against that 
order of remand by defendant No. 2 only, 

Now, it is clear- that, under section 70 
of the Indian Ev dence Act, the admiss on 
of the execution of the document is suffi- 
cient proof as against the executant himself, 
but there is no authority for the proposi- 
tion that the document is for that reason 
binding ujon the other defendants who 
were not parties to it. The document 
must be proved according to law as against 
them unless section 58 of the Indian Evi- 
dence Act applies to the case and relieves 
the plaintiffs from the burden of proy- 
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ing attestation in respect of any of the 
defendants who have admitted the fact 
of attestation. The learned District 
Judge must find on the evidence whether 
the Munsif’s finding on the question of 
attestation is correct, and in consider- 
ing this question he will, no doubt, refer 
to the written statement of the defend- 
ant No.2 which is alleged by the respond- 
ents hefore us to contain an admiss'on 
that there was attestation. 

The result is that the appeal will be 
decreed and the case remanded to the Dis- 
trict Judge in order that he may dispose 
of it according to law. Costs will abide 
the result. 


Ross, J.—I agree, 


Appeal decreed; 


K.8,D. 
Case remanded. 


LOWER BURMA CHIEF COURT. 
SPECIAL, SECOND Civi, APPEAL No. 72 
OF I921. 

March 29, 1922. 
Preseni:.—Mx. Justice Pratt and Mr. 
Justice Duckworth. 

N. N. V. CHETTY FIRM—PLAINTIEFF—- 
APPELLANT 

TENSUS 
K.A. P. L, CHETTY EIRM—DEFENDAN"— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. 
XXXIV-—-Decree for sale in favour of puisne 
morigagee—Prior morigagee not party to suli— 
Prior mortgagee, vights of. 

‘When a prior mortgagee, who has obtained 
a decree under O.. XXXIV of the Civil Proce- 
dure Code, is sued by a puisne mortgagee, whom 
he did notjoin in his suit, he, the prior mort- 
gagee, is entitled to use his prior mortgage as 
a shield and to have the discharge of his decree 
made a condition precedent to the grant of a 
sale decree in favour of the puisne mortgagee. 
[p. 52, cols. 1 & 2.) 


Special second appeal against the de-. 


cree of the Divisional Court, Bassein, 
in Civil Appeal No. 28 of 1920. 
Mr. Ormiston, for the Appellant. 
Mr. Bannerjee, for the Respondent. 


JUDGMENT.—Píiaintiffs, the N. Ne 
V, Chetty Firm, the assignees of a mort- 
gage in favour of the K. P. A. Firm, sued 
the mortgagors first and second defendants 
and the K. A. P. L. Firm, third defendant, 
who were in possession of the land, hav- 
ing purchased it by auction in execution 
of a mortgage-decree obtained by them 
against first and second defendants. In 
the previous suit plaintiff was not made 
a party although third defendant .was 
aware of his mortgage. 

Third defendant pleaded not only the 
mortgage on which he had obtained a 
decree and became the purchaser, but 
also a prior mortgage as a shield. The 
Court of first instance found that the sec- 
ond mortgage which had bee? admitted 
in the previous suit by the mortgagors 
was not proved, and further that the 
first mortgage in favour “of the third 
defendant was not proved. 

Accordingly, a decree for sale was grant- 
ed. 
On appeal the Divisional Court found 
that the second mortgage, in execution 
of the decree in which the K. A. P. L. Firm 
became purchaser, was not proved. This 
mortgage, therefore, cannot affect the 
plaintiff except in so far as explaining 
how third defendant came to be in poss- 
ession of the suit land. The Divisional 
Court found, however. that the evidence 
as to the first mortgage was adequate 
and on persua! of the evidence there can 
be no doubt that the decision was cor- 
rect. 

The relief which the Divisional Court 
intended to grant is not quite clear and 
the form of the decree is defective, but 
it would seem that from the form of the 
decree referred to in the judgment, the 
intention was to pay off the decree of the 
first mortgagee before plaintiff received 
anything. 

The main point in this appeal is whe- 
ther the third defendant is entitled to 
use his prior mortgage as a shield and 
prevent plaintiff from realising any- 
thing by sale of the mortgaged property 
till the prior mortgage is satisfied. 

Kor the plaintiff, the"holder of the puisne 
mortgage; it is contended that he is en- 
titled to bring the property to sale, and 
that he has impleaded the third defend- 
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-ant in his capacity as auction-purchaser 
in possession and not as mortgagee, he is 

entitled to sell the property subject to 
any interest which the third defendant 
may have tinder his prior mortgage. It 
is further contended that the order for 
sale subject to the prior mortgage should 
only be made in subsequent execution 
proceedings. 

In Ram Narain Sahoo v. Bandi Per- 

shad (x) a Bench of the Calcutta High Court 
held that a first mortgagee in possession 
tinder a prior sale may always shield him- 
self under his mortgage and purchase, 
though his right to possession may be 
defective. 
The puisne mortgagee’s tight, when 
he was not a party to the first mortgagee's 
suit, is limited to a right of redemp- 
tion or sale of the mortgage premises, sub- 
ject to the lien of the first mortgagee ot 
auction-purchaser on a decree by thelat- 
ter. He cannot compel the first mortgagee 
to part with possession without redeem- 
ing the first mortgage. 

The facts here are not quite similar, 
as the mortgage under which defendant 
» purchased has not been established, but, 
he is in possession under a decree on sale 
and holds a prior mortgage. The inference 
would seem to be from this ruling that, 
as argued by the Advocate for the respond- 
ent, plaintiff is not entitled to bring 
the property to sale until he has redeem- 
ed third defendaut's first mortgage. 

In the recent case of Sukhi v. Ghulam 
Safdar Khan (2) their Lordships of the 
Privy Coüncil held that where a puisne 
mortgage (as in this case) has not been 
made a party to suitin which a prior 
mortgagee has obtained a decree, the puisne 
mortgagee is entitled to occupy the position 
which he would have done as a party, 

When the prior mortgagee, having ob- 
tained a decree under O. XXXIV, is sued 
by a puisne mortgagee, whom he has not 
joined in a former suit, he is entitled, im 
all cases in which he would have been en- 

. titled before the coming into force of the 

Act of 1882, to use the prior mortgage 


1) 31 C. 737. ° 

2) 65 Ind, Cas. I51; 43 A. 469; 48 I. A. 465; 
(1921) M. W. N. 445; 42 M. L.J. 15; 14 LW. 
162; 24 Bom. L. R. 590; (1922) A.I. R. (P. C.) 
1x; 26 C. W, N. 279; 30 M. L. T. 175 (P. C} 


as a shield and to have the discharge of 
his decree made a condition to a sale de- 
cree in favour of the  puisne mort- 
gagee. 

In the present appeal the mortgage 
on which defendant obtained his decree 
is not proved, but he is in possession wn- 
der the decree and alleges a prior mort- 
gage, which has been established in evi- 
dence. The position is, therefore, simi 
lar and we are of the opinion that the 
principle involved is the same. We cor- 
sider that the discharge of the defendant's 
prior mortgage should be made a condi- 
tion precedent to the grant of a sale de- 
cree in favour of the  plaintiff-appel- 
lant. 

We do not think that the fact that it 
is now alleged that the third defendant 
was impleaded merely in his capacity as 
auction-purchaser ^ makes any material 
difference to the merits of the case. It 
was alleged in the plaint that defendant 
purchased at the sale in execution of his 
mortgage-decree. ‘he first mortgage was 
explicitly pleaded in the written state- 
ment and under the circumstances de- 
fendant was entitled to use it as a shield, 
since there is strong authority for hold- 
ing that, having sold the property under 
one mortgage, he could not bring it to sale 
again under another. If, as is also argued, 
the first mortgage must be regarded as 
having merged in the second, then de- 
fendant's title to use it as a shield would 
be considerably strengthened. 

The appeal, therefore, fails substantial- 
ly, but the decree of the lower Appellate 
Court is incorrect in form and must be 
varied. The respondent will be given 
his costs in this Court. The order of the 
lower Appellate Court as to costs will 
stand. : 

Our order is that, on the appellants pay- 
ing Rs. 796-12-0 due on the first mortgage 
to respondents within two months from 
date of decree, the appellants may apply 
for sale of the mortgaged property in 
satisfaction of the sums of Rs. 3,000 prin- 
cipal and Rs. 1,124 interest due up to 30th 
September 1920. In each case further 
interest at the contract rate will be per- 
mitted. Otherwise the decree will be in 


the Form 8, Appendix D. 
W, C. A. Appeal dismissed. 
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NAGENDRA BALA V. BEJOY CHAND., 


CALCUTTA HIGH COURT. l 
APPEALS FROM APPELLATE DECREES 
Nos. 1032, 1137 AND .II38 OF 1920. 

February 19, 1923. u^ 

Present :— Mr. Justice C.C. Ghose 

and Mr. Justice Panton. . 

In APPEAL NO. 1032 OF I920. 
Srimati NAGENDRA BALA CHOU- 
DHURANI—PLAINTIFF—APPELLANT. 

versus : 


How’ sie Sir BEJOY CHAND MAHATAP 


BAHADUR MAHARAJA DHIRAJ OF — 
BURDWAN, AND ANOTHER—DEFENDANTS, 
—RESPONDENTS. hab 
Limitation Act (I X of 1908), Sch. I, Art. 144— 
Chaukidari chakran lands—Sult by putnuidat— 
Adverse — possession— Limitation, commencement 
of. ` ‘ 
= A putnidar is entitled to the chauhidarl chakran 
lands within the putni and the recovery of posses- 
sion of suchlandsbythe putnidar 
unless for more than twelve years prior to the ‘11- 


stitution of the suit, the possession of the. 


Zeminday had béen adverse to the plaintiff, 
and, havingregatd tothe language of Art. 14; of 
the First Schedule to the Limitation Act, the Court 
mustin each tase ascertain on the facts on record 
when -the possession of the Zeminday became 
adverse to the plaintiff. [p.154, cols. 1 & 2,] 

The possession of the Zemindar may become ad- 
verse to the pulnidar in a variety of ways, e.g, 


. when the lands are settled by the Zemindar ‘with 


tenants or when the putnidar after being in- 
vited to come and take the lands does nothing 
and the Zêminday thereafter makes other arrange- 
ments either for holding the lands in has 
possession or for settling the same with ijaradars 
ot the like. ` [p. 154, col. 2.] : 

Aypp.:als against the dec:ee of the Dis- 
trict Judge, Hoogly, dated the 24th 
January 1920, arming the decree of the 
Officiating Sub-Judge, 2nd Court of that 
District, dated the zoth September 1918. 

Babu Mahendra Nath Ray, Dr. Jadu Nath 
Kanjilal and Babu Benole Lal Mookerjee, for 
the Applleant. 


Bzbu D., N. Chukerbutty, Dr. D. N. Mittra, 
aid Babu Sarat Kumar Miller, for the 
Respondents, 

_ Babu Biraj Mohan Majumdar, -for the 
Deputy Registrar in No. 1138~ 

JUDGMENT.—'Tbese three appeals arise 
out of three suits for recovery of posses- 
sion of certain chaukidari chakran: lands 
after establishment of the plaintiff’s title 
thereto. It is alleged that the puini 
mehal known as Lot  Udaynatainpore 
was  oriiginallp held by one Ram 
Narayan Mookerjee under the Zemdndar, the 
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isnot barred. 
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Maharajadhiraj of Burdwan, and that tle 
plaintiff Srmati Nagendra Bala Choudhureni 


` purchased on the 8th April 1905 the faini 
' tenurein respect of the said Lot Udaynarain- 
- pote comprising x3 Mouzahs at a sale Leld 


by a Receiver appointed by this Court on 


Uc dts Original Side in astit for partition of cer. 


tain plaint properties among the representa- : 


-tives of the said Ram Narayan Mookerjee, 


and that thereafter the plaintiff tried to 
Obtain possession of certain ‘chaukidari 
chakran lands comprised in the said Mouzahs 


- which had been resumed by the Govern- : 


ment under Bengal Act VI of 1870 a: d- 
which had . been settled during the 
years 1896 to 1899 with the Zemindar, 
the  Maharajadhiraj of Burdwan. The 
main defence of the Zemindaor was that 
the suits were barred by limitation. As 


. regards the defendant: Provash Chundra 


Chatterjee, who was made party in one of 
thesaid three suits ar.d who, it appeared, had 
taken settlement of some of the said lands 
from the Maharajadhiraj `of Burdwan, 
it was alleged on the latter’s behalf that he 
was merely the benamidar of the pla‘ntiff 
Nagendra Bala Choudhurani. The three 
suits referred to above were Suits Nos. 29, 
30 and 54 of 1916. Suit No. 29, ir which 
Prov: sh Chundra Chatterjee was a defend- 
ant, related to-the lands of six Mouzahs 


- comprised in the said piri and the two 


other suits related to the lands of three 
other Mouzalis. -The learned Sub-Judge 
decided the: question of limitation in favour 
of the plaintiff and the question of be- 
nami in favour of the defendant Maha- 
rajedhiraj of Burdwan. Accordingly, on 
those findings, the Subordinate. Judge 
gave a decree to the plaintiff in all the three 
suits declaring her title tothe said. chowkd- 
dart chakran lands and directing that she 
should get khas possession of the same 
except the lands settled with Provash 
Chundra Chatterjee who was found to be 
the benamidar of the plaintiff. | 

As regards the question of limitation, 
the learned District Judge, agreeing with 
the learnéd Subordinate Judge, held that 
Art. 144-of the Second Schedule of “the 
Limitation Act -was the Article applicable 
in the circumstances. of these cases, but 
while. the ‘Subordinate Judge held that 
the defendart Zemindar had not succeeded 


“in establishing that he “had held ' the 


C 
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‘Yarids adversely to the plaintiff for more 
than 12 years before the institution of these 


u ` suits on the ground that the Zemindar 


had not, within a period of over 12 years 
prior to suit, taken direct posession of the 
lands after the resumption thereof under 


the Choukida-i Act and the settlement 


of the same with him by the Collector, 


-` the learned District Judge was of opinion 


‘that, time ran against the putnidar from 
the date of the settlement of the lands 
by Government with the Zzmindar. ` 
` On behalf of the plaintiff-appellant it 
has been argued before us that. having 
regard to the decisions of their Lordships 
of the Judicial Committee of the Privy 
‘Council in the cases of Ranjit 
Singh v. “Kali Dasi ‘Debi (x) and 
Ranjit Singh v. Maharaj Bahadur Singh (2), 
there can arise no question now 
as to the fight of the plaintiff 
to the lands in question, nor can the 
recovery of possession of these lands by 
her be barred unless for more than 12 years 
prior to the dates of the institution of these 
suits, the possession of the Zemindar had 
become adverse to the plaintiff. This argu- 
ment is, no doubt, correct; the real question 
is to ascertain when the possession of the 
Zemindar in a case like this became adverse 
to the plaintiff. Does the possession of 
the Zemindar become adverse to the pulini- 
dar at the moment the lands are settled 
with the Zemindar by the Government 
without more or does the possession of the 
Zemindar become adverse only at the 
moment when some act is done by him in- 
dicative of a hostile attitude on his part 
‘towards the puinidar? l 
“No doubt it has been held in the case 
of Ramgopal Mandal v. Kumar Kamala 
Ranjan Roy (3) that in cases of this descrip- 
tion, time runs against the Jutnidar from 
the date of the settlement of the lands with 
the Zemindar by the Government. That 
decision may be reconcilable with the 

(1) 40 Ind. Cas, 981; 44 C. 841; 21 C. W. N. 60q 
32 M. L. J. 565; 15 A. L. J. 390; 25 C. L. J. 499; 
19 Bom. L. R. 462; (1917) M. W. N. 459; 6 L. W. 
n 2 P. L. W. 1; 22 M. L. T. 489; 441. A. I17 


e Ce . 
(2) 48 Ind. Cas. 262; 46 C. 173; 29 C. L. J. 193; 
16 A. I. J. 964; 35 M. LeJ. 728; 23 C. W. N. 198; 
25 M. L. T. 8; x U. P. L. R. (P. C.).23; 21 Bom, I, 
R. 506; 10 L. W. 83; 45 I. A. 162 (P. C.). 
. .(3) 53 Ind. Cas. 955 3o C. L. J. 522. 
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facts of that case and with the pleadings 
therein; we think, however, having regard 
to the language of Art. r44 of the First 
Schedule of the Limitation Act, that, in 
each case the Court must ascertain on 
the facts on record .when the  posses- 
Sion of the defendant, who is usually 
the Zemin iar, became adverse to the plaint- 
iff. ‘The possession of the Zemindar may 
become adverse to the putnidar in a variety 
of ways, é.g. when the lands are settled 
by the Zemindar with tenants or when the 
pu'mdar after being invited to come and 
take the lands does nothing and the Zemin- 
dar thereafter makes other arrangements 
either for holding the lands in khas or for 
settling the same with ijavadars or the 
like. In each case, the facts, in our opin- 
lon, have got to be investigated having 
regard to the language of Art, 144 of the 
limitation Act. In the cases before us, 
there is no finding by the lower Appellate 
Court as to when on the facts in these cases 
the possession of the Zemindar became ad- 
verse to the plaintiff and we are, therefore, - 
of opinion that the matter should go back 
to the lower Appellate Court for clear afid 
specific findings on that point in the cases 
out. of which these Appeals from Appel- 
late Decrees Nos. 1032, 1137 and 1138 have 
arisen in respect of all the lands other than 
the lands settled with Provash Chundra 
Chatterjee. Either patty may  adduce 
further evidence upon the question of poss- 
ession and such evidence may be taken 
by the lower Appellate Court itself or un- 
der its direction by the Court of first 
instance. Costs of the Appeals Nos. 1032, 
1137 and 1136 will abide by the decision 
of the lower Appellate Court on the point 
indicated above. 


S. C. M, Cases remanded. 


RET cement ngan Ri 


LOWER BURMA CHIEF COURT. 
SECOND Civil APPEAL No. 182° oF 1022. 
August r, 1922. 
Present *—Mr. Justice Maung Kin. 
U KYO. AND ANOTHER—PLAINTIFFS-— 
ÁPPELLANTS 
: DeTSMUS 
MG. PAN YO AND OTHERS—DEFEND- 
ao : ANTS—RESFONDENTS, 
- Evidence Act ( I-of 1872), s. 92-——-Movigage-deed -- 


~ 
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coniaining forfeiture clause—Oral agreement sup- 
pressing forfeiture clause, whether admissible, 


A deed of mortgage contained a forfeiture 
clause to the effect that the mortgagor would 
be debarred from redeeming the property after 


the expiration of two years from the date of the. 


‘mortgage. Some considerable time after the for- 
feiture clause had taken effect, the mortgagor 
brought the present suit for redemption alleging 
a subsequent oral agreement whereby the mort- 
gagee promised to allow redemption at any time: 
Held, that the subsequent agreement not 
being in writing and registered, the plaintiff was 
precluded under proviso (4) to section 92 of the 
Evidence Act, from proving the oral agreement. 


Second appeal against a decree of the 
Divisional Court, Myaungmye, in Civil 
Appeat No. 147 of 1921. 

Mr. Ko Ka Gyi, for the Appellants. 


JUDGMENT.—The learned Judge of 
the D.visional Court saw the real points 
ij the case which appear to be simple. 

In the Trial Court the points were in a 
state of confusion. The facts are short- 
ly these:—The plaintiff morigaged a piece 
of paddy land to the defendants for Rs. 200. 
Abeut a year afterwards the plaint- 
iff says, he, by a pyatpbaing, made over 
the land to the defendants who promised 
to allow redemption at any time. 

In the mortgage there is a forfeiture 
clause to the effect that the mortgagor 
was to be debarred from redeeming the 


property after the expiration of two vears 


from the date of the mortgage. 


The plaintiff asked for redemption in 
March r921. 1 understand that by this 
he held the defendants to their promise 
made about a year subsequent to the mort- 
gage as stated above. By that time, if 
there was nothing else between the partis, 
the forfeiture clause in the mortgage would 
have taken effect and the property would 
have become, by reason of such forfeiture, 
the absolute property of the mortigcegees. 
that is, the defeadants. ` But plaintiff says 
that that is immaterial because he has 
this subsequent promise which is 2 new 
contract in substitution of the registered 
mortgage. 

This new contract is a verbal one. 

Mr. Ko Ko Gyi has read to me two sec- 
tions of the Indian Contract Act beer- 
ing upon the subject of novation of cor- 


tracts but it appears to me that a know- 
ledge of these two sections gives no light 
to a proper decison of this case. 

The parties having entered into a con- 
tract, can substitute another in its place, 
aad. the substituted contract is the one 
to belooked to, not the one which was 
first entered into. 

But the question is: How is the sub- 
sequeit agreement; which is claimed to 
be the substitute for the first, to be made? 
If the law requires thatit should be mace 
in a certaia way, it must be made in that 
way otherwise it will not take effect as 
a coatract ; therefore, it will never be a 
Subsitute for the old contract. 

This subsequent oral agreement set up 
by the plaintiff is to rescind the mortgage. 
It requires to bein writing and registered ; 
in other words, section 92, proviso (4) of the 
Indian Evidence Act precitfies the plaint- 
iff from proving this oral agreement. If 
he cannot prove il, then his allegation 
goes to the ground. 

What ‘remains is the mortgage which 
has a forfeiture clause to take effect within 
two years of it, but the suit was filed in 
1921, a long time after the forfeiture clauge 
had taken effect. Therefore, the property 
at the time of the suit belonged to tle 
mortgagees under the terms of the mort- 
gage, and the plaintiff had no right of 
redemption, Therefore, his suit wcs right- 
ly dismissed by the lower Appellate Court. 

W. C. A, Appeal dismissed, 





MADRAS HIGH COURT. 
FULL BENCH. 
APPRAL AGAINST APPELLATE ORDER 
NO. 106 OF. 1921, 
April 6, 1923. 
Present :— Sir Walter Schwabe, Kr., Chief 
Justice, Justice Sir Francis Oldfield, 
. Kr., and Mr. Justice Ramesam, 
V. C. T. N. CHIDAMBARAM CHETTI 
—PLAINTIFF—-ÁPPELLANT 
VEYSUS 
KANDASAMI GOUNDAN AND ANOTHER 
—PETITIONER—DEFENDANT NO. 3 
HIS LEGAL REPRESENTATIVE— 
. RESPONDENTS. 
Res judicata— Execution — proceedings— Notice 


E7; 


M 


to judgment-debloy for settlement of sale proclamation 
'"— Terms of proclamation setiled ex parte — Question 
- of Hability of property to attachment, whether res 
judicata— Civil Procedure Code (Act V of 1908), 
s. YI. 

A party who is sought to be affected by the 
bar of ves judicata should have had notice of the 
point that was to be decided and should have 
had an opportunity of putting forward his 
contentions against the decision. [p. 161, col. 1.) 

Subramania' Iyer v. Rajeswara Sethupathi, 38 Ind. 
Cas. 627; 40 M. 1016, followed. 

A decree-holder applied for attachment of the 
moveable property of his judgment-debtor but the 
proceedings came to nothing. Within a year of 
these proceedings an application was made for 
attachment of the immoveable property. No 
notice was given to the judgment-debtor as none 
was ,tequired by law under the circumstances. 
An application was then made for the sale of the 
property - and notice was given to the judgment- 
debtor foresettlement of the terms of the sale 
proclamation. The latter did not attend on the 
date fixed and the terms of the sale proclamation 
were settled ex parte. Afterwards, the judgment- 
debtor applied fer release of the property alleg- 
ing that it was not liable to be attached. The 
decree-holder contended that the question of the 
liability of the property to attachment was res 
judicata as 1t must be taken to have been decided 
on the hearing of the application for settling the 
terms of the sale proclamation : 

Held, that notice to the judgment-debtor to 
be present at the settlement of the terms of the 
sale proclamation could not be regarded as raising 
the question of the liability of the property to 
be attached and, therefore, it could not be said that 
the judgment-debtor was invited to object to the 
attachment, and, that being so, the order that fol- 
‘lowed could not be regarded as an implied adjudi- 
cation that the property was correctly attached. 


(p. 16r, col. 2.] 1 


. Appeal againstthe decree of the Court 
of the Subordinate Judge, Dindigul, in 
Appeal Suit No. 8 of 1921, preferred against 
an order of the Court of the District Mun- 
sif, Palni, dated the 7th December 1920, 
and made in Execution Application No: 
171 of 1920, in Execution Petition No. 9 of 
1920 in Original Suit No. 840 of 1918. 
This appeal coming on for hearing on 
the 26th of January and the 2nd 
day of February 1923, respect.vely, 
upon perusing the grounds of appeal the 
order of the lower Court and the recogd 
in the case, upon hearing the. arguments 
of Mr. S. Ganapatht-- Ayyar, for the 
Appellant, and of Mr. V. Sundara Aiyar, 
for the  Respondent,. and having 
stood ` over for consideration till the 
12th of February 923, the Court 
(Oldfield and Venkatasubba Rao, JJ.) 


LS 


iade the following. ' 
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ORDER OF REFERENCE TO A 
FULL BENCH. 

Plaintiff, the present appellant, obtained 
a decree against Kathaperumal Goundan, 
who afterwards died and was subsequently 
represented by Kandasanu, his brother. 
Kandasami claimed tle property attached 
by plaiatiff ashisown and not that of 
Katheperumal in his hands and his claim 
was rejected by the District Munsif. He, 
however, appealed successfully and this 
second appeal is against the order allow- 
ing his claim. It is opposed by His 
legal representative, to be referred to 
as respondent, 

One ground, on which she opposes the 
appeal, that she is not and Kandasami 
was not a party to the proceedings and that, 
therefore, nosecond appeal lies, can be 
dealt with shortly. Kandasami's own appeal 
to the lower Appellate Court involved the 
admission that he was or represented a 
party and the applicability of section 47, 
Civil Procedure Code, and his representa- 
tve cannot allege the contrary. 

. "The substantial question for decision 
then is whether Kandasami's claim is cen- 
cluded by his failure to advance it in the 
proceedings taken by plaintiff to bring the 
property now claimed to sale, That 
he advanced it only in his claim petition, 
Execution Application No. 171 of 1920, 
on 12th August 1920, and not in the pro- 
ceedings which resulted in the District 
Munsif’s order of 8th June 1920, is 
not disputed. Itis urged only that (1) 


the order of 8th June I920 can in no 


circumstances be regarded as an adjudi- 
cation actual or constructive against bis 
ripht to the property, and (2) even if that 
order js such an adjudication, it wes not. 
passed after any valid notice to him and ke 
can now show that it was not, in spite 
of his failure to take proceedings in res- 
pect of it under O. IX, r. 13. 

On the question whether the order of 
&th June 1920 was in effect an edjudica- 
tion against Kandasami's claim and in 
favour of the liability of the property to 
sale in his hands we have not before us the 
petition which initiated the proceedings, 
But there is no reason for doubting what 
has throughout been assumed and not dis- 
puted that it was for attachment and sale 
of the property ; and the text of the order 
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of 8th June 1920, “Proclaim and sell on x4th 
August 1920. Upset price Rs.. 1,006,” 
sliows what would ordinarily be the case, 
that the proceedings were to obtain an or- 
der for sale and to fix the terms of the sale- 
prociaination and the date on which the 
sale would be held; and, so far as plaintiff 
asked for an order for sale, the contention 
that the property was not liable under 
the decree on which Kandasami based his 
subsequent claim, would have been open 
to him and would, if established, have 
resulted in the dismissal of the petition. 
His failure to adopt this ground of de- 
fence would accordingly, if section ir, Ex- 
plauation IV isapplicable, debar him from 
adopting it later. Against this it js first 
urged, gerierally, that neither section 11, Ex- 
planation IV, nor the principle of construc- 
tive ves judicata applies to execution pro- 
ceedim s, But, whether the explanation 
or any broader principle is applicable, this 
is unsusteinable, at least, when, as was here 
the case, those proceedings are between 
parties to the suit or their  represen- 
tafives and result in an adjudication 
on a question in issue between thein, 
This has “been ' established since Ram 
Kirpal v. Rup Kuart (x) and - maintained 
in the very recent decision in Rajeswara 
Sethupats Avergal (Rajah of Rammad) v. 
Velusami Tevar (2), the latter case dealing 
directly with the-consequehce of failure 
such as plaintiff before us relies on, to adopt 
ground of defence. -It is then necessary 
ouly to make sure that the ground in ques- 
tion was open to Kandasami; and respondent 
- in fact urges that it was not, because he 
was a party to the proceedings, not in their 
wider scope above referred to, when the 
plaintiff's right to sell the property was 
in issue, but only for the settlement of the 
sale proclamation, and decisions at that 
Stage are administrative and not judicial 
This also, however, is unsustainable, It is 
true that, as this Court held in Sivagami 
Achi v. Subrahmania Ayyar (3), proceedings 


~ 


(1) 111. A. 373-6 A. 269; 4 Sar. P.C. J. 489 
3 Ind. Dec, (x. 8.) 718 (P. C. 

(2) 59 Ind. Cas. 880; 40 M. L. J. 1973 19 A. I, J. 
168; 13 L. W. 2901 (1921) M. W..N. 51;:33 C. 
L. J. 218 25 C. W. N. 581123 Bom. L. R, 701; 29 
M, L. T, 345 (P. C.). 

(3) 27 M. 2594 I4 M. Le J. 57 (F. B). 


. Section 47, 


for the settlemént of a sale ptoclamation 


“under section 287 of the former Code, 


corresponding with the present O. XXI, 
I. 66; are of that character, and, there- 
fore, not appealable, But the reference 
there to such proceedings as excluded from 
the purview of the then section 244, now 
shows that they were not re- 
garded as concluding the enquiry, if any 
is necessary, into the decree-holder's right 


to bring the property to sale, Such enquiry 


can be, and is held if an issue entailing 
it is raised, in -the disposal of the applica- 
tion for sale, tbe settlement of proclama- 
tion bring a distinct stage therein, which 
in case of the making of a valid, objection 
would never be reached ; aud the fact that 


„orders passed in the course of that settle- 


ment are not appealable or binding in other 


-proceedings cannot affect the character 


.of those passed in the decision of the sub- 
stantive question whether the sale shall 
he held at aii, No doubt, and this is the 
tenor of the decision in Subramania lycr 
v. Rajeswara Sethupathi (4), caution is.ne- 
cessary before orders of the latter class - 
are treated as conclusive and the Court 
must be sotisfied that the matter, in respect 
of which they are relied on, was in issue 
and that the party to be affected had clear 
notice that it would be so, But, although 
the notice alleged to have been given to 
-Kandasami in the persent case is not 
before us, it is notalleged and there 
is no reason ior supposing that it 
was.not. in general terins and, even ií it 
referred specifically -only to the settlement 
of the proclamation, it would still bave been 
notice that a sale had been asked for, to 
which, until the passing of the order “ Pró- 
Claim and sell" of 8th June 1920, he could 
and should have made his objection. 

^ There remains the contention that all 
this is" “immaterial, because that no- 
ticein fact was not served. ‘The service 
Tetied on was by affixture : and the lower 
Appellate Court has now found, differing 
from. the Court of First Instance, 
that, às . a matter of fact, it was 
insufficient. ^ It it is. open. to ~ as 
to act on that finding, one which we 
should ordivarily accept, the order of 8th 
June 1920 and Kandasami’s failuze to ad- 
vance his claim before it will not; stand 

(4) 38 Ind, Cas, 627; 40 M, 1016, 
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. iu the way of bisadvancing it aow. But we 


have to deal with ‘plaintin’s contention 
‘that we cannot act ca suh e findivg ot dis- 
‘regard that order, because it has not been 


. get aside in the only way outharized by 


law, proceedings ‘under O. IX, t. I3. 
This-contention is substantial and cannot 
be met by treating, as we are asked to do, 
the subsequent cleim petition as an appli- 


‘cation under that provision. For it 


"does not contain the uppropriate prayer 
‘or averments or auything to show how it 
was presented within the prescribed 


. period of limitation, the contrary being 


prima facie the case. 

‘The question is, then, whetker O. IX, 
r. 13, applies to and affords the only 
‘remedy opento a party against who an 
order has been made in his absence in exe- 


-cution proceedings, In accordance with 


Subbiah Naicker v. Ramanathan Chettiar 
(5) this should be answered in the affirina- 
‘tive ; and in fact such.auswer would ex- 
clude tlie anomaiy involved in allowing 
the validity of an order passed ex parte to 
be disputed, perdups after long delay, 
whenever it is necessary to dispute it ia 
sibsequent proceedings, after the period 
allowed by Art. 164, Schedule I, Tamit- 
ation Act has elapsed.- On the other hand, 
it-is said that O. IX, r. 13, doés not 
in terms apply to proceedings other thau 
suits and that there is authority irrecon- 
cinble witu Subbiah Nadoker y. Ramanathan 
Chettiar (5). 

“Tue first of these contentions was rejected 
in the case last mentioned on the ground 
that, although O. IX refers only to de- 
crees “not orders, such orders as that then 
and now in question are decrees with re- 
ference to the definition in section 2 of the 
Coie; and it-is now pointed out with some 
force that, although this may justify the 
application of Art. 164 above referred 
to, it is no answer to tne consideration 


that the whole orderincluding rule 13 is: 


applicable in terms only to suits and, there- 
fore, itis to be inferred, to the description 
of decrees passed in them, And, next, re- 
fereuce has been made to the argument 
from the history of those provisions based 


5) 22 Ind. Cas. 899; 37 M. 462 at p. 4751 26 M. 
Ll. J. 189; (1014) M. W. N. 205 I1. W. 254, | 


by Jenkins, C. J., in Hart Charan Ghosh 
v. Manmatha Natı Sen (6) on the decision 
of the Privy Council in Thakur Prasad v. 
Fakir-Ullah (7) in which what (with great 
respect) is the real and better justificat.on 
for the conclusion in Subbiah Naicker v. - 
Ramanathan Chettiar (5) the present sec- 


tioa 141, corresponding with the former sec- 


tion 647,is referred to. With all due defer- 
ence, that argument is not convincing, 
because, first, itis based on a conjecture 
as to the intention of the Legislature, 
which is inconsistent with the plain and 
unrestricted terms of section I41, is un- 
necessaryinorderto explainthem and would 
nullify the action of the Legislature in de- 
liberately omitting, when the Code was 


re-enacted in 1908, the explanation insert- 
.edini892. Next, the case before the learn- 


ed Chief Justice was an ordinary claim 
by a third party, to which section 47 was 
inapplicable, the further remedy being by 
a suit, in which the previous order would 
not be conclusive. Last, Thakur Prasad 
v. Fakir-Ullah (7), the foundation of the 
judgment, toadopt the only view recoecil- 
able with Ram Kirpal v. Rup Kuari 
(x) and Rajeswara Sethupaii Avergal 
(Rajah of Ramnad) v. Velusami Tevar(2) ,de- 
cided only that thedismissal of an execution 
application not prosecuted by the decree- 


‘holder did not debar him from applying 


again, not that an order passed after notice 
to the judgment-debtor was not binding 
on him and did not require to be set aside 
before the adjudication on any substantive 
question involvedin it could be disregard- 
ed, 


' "This failing, reliance is placed on the 
course of authority against the application 
of O. IX, 1. 13 and the correctness 
of the decision of this Court already refer- 
red to. But, although it is true that 
Subbiah Naicker v. Ramanathan Chettiar 
(3) was dissented from on this point in Bhu- 
baneswar Prasad Singh v. Tilakdhari Lat 
(8) and is irreconcilable with other cases 
cited therein and with Ritu Kuer v. 


' (6) 19 Ind. Cas. 683; 41 C. 1; i8 C. W. N. 343. 
(7) 22 I. A. 44; 17 A. 106; 5 M.L.].3; 6 Sar, P. 
C. J. 526; 8 Ind. Dec. (N. S.) 393 (P. C.). 
(8) 49 Ind. Cas. 617; 4 P. L. J. 135; (1919) Pat, 
5 (F, | e M s 
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Alakhdeo Narain Singha (9), that would 
not be material, if the conclusions reached 
after full coasideration in our own Court 
were clear, It is true that the only 
one of those other cases which was 
decided in Madras Balasubramania Chettt v. 
Swarnammal (xo), would seem ether 
irreconcilable with Rajeswara Sethuj an 
Avergal (Rajah of Ramnad) v. Velusams 
Tevar (2) above teferred to are dis- 
tinguishable on the ground that no pre- 
vious adjudication in the particular 
matter in issue was in guestion. But the 
difficulty arises from the dictum in it that 
section I41is intended toapply to proceed- 
ings in Civil Courts, such as Probate, etc. 
and not to execution, anticipating the 
reisoaing of Jenkins, C. J., above referred 
to iu Hari Charan Ghosh v. Manmatha 
Nath Sen !6) ana negativing the founda- 
tion on which it has been suggested that 
th: conclusion in Subbiah Natcker v. Rama- 
nathan Chettiar (5) might more properly 
have been based. Balasubramania Chetti 
v. Swarnammal (xo) although reported alter, 
was decided before, but is not referred to 
in Subbiah Naicker v. Ramanathan Chettiar 
(5) and it is doubtful whether the two 
decisions can be reconciled. 

The question whether they can be and, 
if not, which is correct, is one for a: Full 
Bench, and there is nothing to add except 
that the matter has since been considered 
in Madras, so far as we have been shown, 
in two cases only, to both of which Sadasiva 
Ayyar, J., was a party, his decision in 
Periakaruppan Cheity v. Chidambara Tam- 
biran (ii) and Kali Shetiaihe v. Shama 
Rau (x2) being the one consistent and the 
other inconsistent with his previotis con- 
lusion in Subbiah Naicker v. Ramanathan 
Chettiar (5). In the second of these two 
cases, however, there was no reference to 
that or any recent authority. 

The matter standing thus, we refer for 
the decision of a Full Bench the question: — 

Whether O.IX is appticable to proceedings 
in execution between parties to the decree 
or ther representatives? 

(9) 47 Iud. Cas. 154; 4 P. Ln J. 330; (1918) Pat. 
265; 5 P. Ll. W. 208. 

(10) 21 Ind. Pas. 32; 38 M. 199; (1913) M. W. N. 
685; 14 M. L. T. 196; 25 M. L. J. 367. 

(11) 33 Ind. Cas. 443; 3 L. W. 339; (1916) 2 M. 


. «94. 
(12) 37 Ind. Cas 229; 21 M. L. T.2973 5 L W. 
124. < : 


This appeal coming on for hearing in 
pursuance of the Order of Reference to a 
Full Bench, dated the 12th February 1923, 
upon perusing the petition and the order 
of the lower Court and the record in the 
case and the said Order of Reference to a 
Full Bench and upon hearing the arguments 
of Mr. K. S. Ganptai Ayyar, for the 
Appellant, and of Messrs. T. S. Rama 
Ayyar and V. Sundiaram Ayvar, for the 
Respondents, the Court expressed the 
following 


OPINION. 


Schwabe, C. J,—The present appellant 
is the decree-holder. The respondent is the 
lezal personal representative of a brother 
of the decree-holder who had been brought 
upon the record for the pirpose of exe- 
cution. An application ‘has been made 
for attachment of the moveable property 
of the original defendant, the judgment- 
debtor. Those proceedings had come to 
nothing by reason of the fact that the 
preseat appellant failed to find the neces- 
Siry expenses. Within a year of those 
proceedings, application was made for 
attachment of the immoveable property. 
By reason oi the operation of O. XXI, 
r. 22, no notice of those proceedings was 
required to be given to the representative 
ot the judgmeat-debtor and no notice was 
givea. An application wasthen madeforthe 
sale of the property and in due course a 
notice for settling the sale-proclamaton, 
in Form No. 21 of Appendix Eof the Code 
of Civil Procedure, was issued. That 
notice stated that the decree-holder had 
applied for a sale of the property and 
continued, ‘‘you are hereby informed that 
the r4th day of August 1920, has been 
fixed for the purpose of settling the terms 
of the proclamation of sale.” That notice 
wes served by affixing it to some place 
alleged to be the residence of the re- 
Spoaden!. The respondent, who alleged 
that he never received the notice, did not 
attend on the date fixed for settling the 
terms of the proclamation. He was declar- 


el ex parie and the terms of the 
proclamation were settled in his 
abseace. He then applied to the Dis- 


trict Munsif for the release of the property 
ou the ground that it was not liable to 
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be attached. The District Munsif dismiss- 
‘ed that application, and on appealto the 


Subordinate’ Judge, the Subordinate 
Judge remanded it to the District 
Munsif to enquire into the facts 


‘as to whether or not the property wes the 
property of the judgment-debtor, holding 
‘that the notice of the proceedings in which 
he has been declared ex parie was not prop- 
‘erly served upon him. That reises an 
‘interesting point as to whether or not it 
‘was opea 01 these proceedings to the Dis- 
trict Munsif or the Subordinete Judge to 
discuss the question whether or rot 
. notice had been properly served or whether 
it was neeessary for the respondent to teke 
"some different form of proceedings to chal- 
lenge that notice, but, in the view we take 
‘of another point in this case, it is unreces- 
sary for us to express any opinion on thet 
point. 


Tne appellant contended that the ques- 
tion of the ownership of this property wes 
res judicata and that it had been decided 
-or must be taken to have been decided on 
the heating of the application for settlirg 
the terms of the proclamation of sale. 
Under section xx of the Civil Procedur Code 
“no Court is to try any issuein which the 
‘matter directly and substantially in issue 
has been directly and substantially, in 
issue in a former suit." . Several cases have 
decided . that matter must be taken to 
have been-substantially in issue in a former 
Suit or proceeding if the point was open 
‘and could have been raised in the former 
proceedings. In this case the respondent 
had no notice at all that the matter of the 
ownership of the property would or could 
come up-for decision on the hearing of the 
- application for settlement of the terms 
of the proclamation of sale. He did not 
even get a. draft of the proposed terms. 
All that he was told was that a certain date 
had been fixed for settling those temms 
and it would be a very remarkable thing 
, i£, on receipt of such notice, it were to fol- 
low that, if he did not attend on that oc- 
casion, he must be taken to have attended 
and raised the question whether or not the 
property was the property of the judgment- 
debtor. Our attention has been called to 
no-authority in support of that contention 
andit-seems to me to be quite wrong, be, 


cause that was not the time for discsusing 
the question of the ownership of that prop- 
perty, although itis possible thet the Court 
would on an application then made 
have listened to some argument on 
the point nor did the terms of the notice. 
that he got suggest thatit was. Our 
attention has been called to the case of 
Subbiah Naicker v. Ramanathan Chettiar 


(5). But I think, on this point, the whole 


of that decision turns on these words: 
‘Now the order of August 1909 was no 
doubt an ex parte order but it was passed 
after notice was issued to the 2nd defend- 
ant to show cause why such an order should 
not be passed and after the Court had satis- 
fied itself on the affidavit and the return 
of the process-server that the notice had 
been duly served." If in this case the 
respondent had been asked to show cause 
Why the property should not be sold the 
re;soning of that decision would apply, 
but in this case by the formal notice that 
he got he was not asked to show cause as 
to anything and he had no intimation st 
all that the matter would be open to fim 
toraise or that it would be discussed. 
Under those circumstances, I cannot see 
that it is possible to hold that his non- 
appearance on that occasion amounts to 
a decision against him that the property 
was the property of the judgment-debtor 
Our attention hag also been called to 
the decision of the Full Bench of this Court 
in Sivagami Achi v. Subrahmania Ayyar 
{3) that what takes place on the hearing of 
the application to settle the terms of the 
proclamation of sale is more of an adminis- 
trative character than judicial and that, 
therefore, no appeal lies against the deci- 
sion of a Court on that occasion as to what 
that proclamation is to contain. ‘That 
being the decision of the Full Bench, un- 
less.it 1s possible to say that part of what 
takes place on that occasion is judicial 
and pert administrative, it would te a 
strong ground for contending that the 
matter cannot be res judicata by reason 
of the non-ettendance:at a sitting of the 
Court, such sitting being -held- adminis- 
trative and not judicial. : 


"I desire to say that our decision in this 
case-must be taken to be confined to. the 
particular facts of this case, that is tosay., 
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‘that where you have nothing more than 
‘the non-attendance at the hearing of an 
application to settle the terms of a sale- 
proclamation, the respondent cannot be 
taken to be estopped by- the principle of 
ves judicata thereafter in respect of the 
liability of the property to execttion by 
reason of that  non-attendance. a 

On these grounds 1 think the Subordi- 
nate Judge was right in remanding this 
case to the District Munsif. The result 
will be that this case must go back to the 
Referring Bench with that direction. 

Oldfield, J.—I agree. As oue of the 
Referring Judges, I add that, speaking 
for myself, I am now clear that in stating 
the effect of the obligation imposed by the 
notice to Kandasami, we had notsufficient 
regard to the fact that it was given in prc- 
ceedings which originated without notice 
to him of the attachment. 

Ramesam, J.—1 agree: but] wish to add 
à few words. The leading decision oa the 
application of the principle of res judicata 


to execution proceedings is the decision | 


of the Privy Council in Mungul Pershad 
Dichti v Grija Kant Lahiri (13). It was 
held in thet case that if, after notice, a 
‘decision was passed on an execution peti- 
tion, it would not be open to parties 
to object to that decision when a -subse- 
quent' application is presented. In apply- 
ing that case‘a Bench of this Court in Sub- 
ramania Iyer v Rajcswara Sethupathi (4) 
sayi.. “Oae principle seems to .te 
clear, and that is, that the party who is 
sought to be affected by the bar of . res 
judiceia should have notice ‘of the print 
which is likely to be decided against him 
and should have an. opportunity of putting 
forward ‘his-contentions against such a de- 
cision. In the present case notice 
“went to the respondents to show cause 
.why they should not be brought on the re- 
cord as the. legal representatives of the 
deceased judgment-debtor for the purpose 
of execütion. They had no notice that 
any particular property was going to 
be attached. ... We must, therefore, overrule 
£his-plea " - 1 entirély agree with the prin- 
ciple undeflying these remarks An- 
other examplg.of the application of this 


(13) 8 C. 51; x C. L. R. x13: 8 I. A. er 4 Sar, 


P. €. J. 249; 4 Iud. Dec. (N. 3.) 32 (P. C 
II 
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principle is the decision in Sheik, Budan 
v. Ramchandra Bhungzaya (54) . No- 


tice to the juagment-debtor to ke present 
at the settlement of the terms.of the pro- 
climation. cannot. be regaraed as raising 
the question.of the liability of the, prop- 
erty to. be attached ana, therefore, it cannot 
be said that the judgment-debtor wasirvit- 
ed to object to that attachment. That 
being so, the order that followed cannot 
be regarded as an. implied adjudication 
that the property was correctly attached. 
I agree with the order proposed... .- 


V. N, V. 
i N. H. : RM 5 i | 
, (4) 11 B. 537; 6 Ind, Dec. (Ne S.) 3544 > 


Case sent bask; 


i 


' f - . : : [.*, 1s 
BOMBAY HIGH COURT. >: 
APPEAL FROM APPELLATE DECREE 
NO, 332 OF 1922, - 9 
, March 15,1923, -' . 
Present ;—Sir Norman Macleod; KT., 
Chief. Justice, and Mr, Justice Crump, 
MOHIDDIN vaalad KAKA PATANKAR 
`  -—DEFENDANT No. 5-—— ÀPPELLANT , 
Qo 9 SUHS >- E mee 
IBRAHIM alias KAKA valad MATINUD- 
DIN PATANKAR AND OTHERS-—. ': 
PLAINTIFFS AND DEFENDANT No, 2— 
RESPONDENTS, ~~ » 
. Adverse possession —Khoti khasgi lands— Payii- 
tion, absence of—Division among different branches, 
effect of. ] ' 
Where there has been no' general partition of 
khott khasgi lands, members of different branches 
would hold their shares for reasons of con- 
venience and not for the purpose of partition in 
the strictsense of the term, and no iemberof.a 
branch would acquire title-by adverse possession 
in any of the lands. [p..162;col.1.j |” 


“Second appeal against the decision of 
the District Judge, Ratnagiri, in Appeal 
Mr. H. C. Coyajee (with him 


No. 247 of 1926. ` e 

Mr. G. B. 
Chitale), for the Appellant, " `` p; 
Mr, P. B. Shingns , for the Respondents, 


` 
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, JUDGMENT,— The suit was filed by the 
"pleintiffs to recover possession of a certain 
thikaw | which was -#heti = khasgt lend 
- in the Rhotkt belonging to the defend- 
"ants! family” The evidence showed that 
“Jainù owned 16 pies share ia the Khott. 
“He had four-sons; The first defendant 
"through whom the plaintiffs claim had a 
"53 pies ‘share which’ was represented by cer- 
-tain lands separately.owned for many years 
‘by Bapu-and his father Balu, while the other 
"inembers of Jainu's branch also held the 
"other - &hasgi lands bélonging to` Jainu's 
share in. sêparate possession. ‘The plaint- 
iffs purchased from. the first defendant 
what-rights-‘of- possession he had and do 
not claim possession, as absolute owners. 
“True, in the Trial Cuurt it was held that the 
brauch of the first defendant had acquired 
_ title by adverse possession to the suit thi- 
kan, and there are pasSages in the judg- 
iment of the District Judge which seein 
to point to kis having come to the same 
conclusion. There are also other passa- 
ges inconsistent with the finding, as, for 


instance, where he said that defendant, . 


No. 1's title to hold the suit thikan 
was adverse as there was no general parti- 
tion. If.it is still possible tor the members 
uf :Jainu’s. ‘branch. to -file s suit for 
partition so as to readjust the division ct 
the Khasg? laud which had been made many 
vedrs: ago.amongst the brancbes, then it 
would follow that no member of the branch 
would acquire title. by -adverse- pussession 


ir any. of: the-lands as he would hold his : 


share for reasons of convenience and not 
for.thé ‘purpose of partition in- the strict 
sense-of the word. . We sce no reason why 
the ‘first defendant should not. pass on a 
possessory right to.the plaintiffs or why 
.cthe:s5th.défendant should object to such 
‘Possession, "Ihe: 15th defendant has no 
. objection, and- the other defendants except 
': No.35 have. not appealed. We make it 
- leur that defendantNo,-1 had a possessory 
‘rielit-in the suit éhikan although tlie right 
Lo partition still remained with the mefubers 
‘ol the Jainu’s branch, so that the partition 
of-the Akasgt lands. was net final... The 
_ plhaihtiffs have succeeded to the rights uf 
, the first-detenda£t iu the suit thiken, and, 
presumably, if they-do-not do anything 
piore then they would acquire no further 


Ya 
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Tights. But it they assert absolute owner- 
ship epeŭly in the snit ¿hikan then the other 


members «f Jainu’s branch world have 


.to take steps to prevent them acquiring ab- 


Solute rigths by prescription. We think 


the plaintiffs were entitled to the decree 
which was given them, and we make the 


real position clear, The appeal will Le 
dismissed with costs, - 


~ 


Z. K, Appeal dismissed, - 


` OUDH JUDICIAL COMMISSIONER’S 
: ` COURT. 
HXECUTION OF DECREE APPEALS Nos. | 
| i (22 AND 23 OF I922. ` ` 
| November 27, 1922. ., 
Preseni:—-Mr. Daniels, A. J.C, 
RAM RUP AND OTHERS— JUDGMENT- 
DEBTORS—APPELLANTS 
VEYSUS j 
GHANI AHMAD alias ZAMIN ALI. 
AND OTHERS—DECRER HOLDERS AND 
ANOTHES—DEFENDANT—R ESPONDENTS.. 
Transfer of Property Act (IV of 1882), ss.92, 
93—Cwil Procedure Code (Act V of 1908); ` 0. 


X X II, T. 4i QO. XXXIV,rr.7, 8—Limitation 
Act (1X of 1908), Sch. I, Art, 181— Redemp- 


t 


tion decree passed under” Transfer’ of Property 


-Act—Death of defendant after decree, effect of— 
ee Gn fo deposit money, nature of — Limi- 
BION, ^ 
Order XXII, r, 4, of the Civil Procedure Code, 
does not a ply to execution proceedings, it oniy 
applies where a defendant dies before the passing 
of the final decree of the Originalor Appellate 
Court as the case may be. [p. 163,.col.2.]" i 
Under sections o2 and 93 of the Transfer of 
Property Act only one decree for redemption 
was passed, and the application to deposit the 
decretal amount under such a decree is made 
in execution proceedings, to which O. XXII,r. 4, 
of the Civil Procedure Code hag no applica» 
ten. Ip. 163, col, 2. > 4 ? l n 


im 
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A judicially declared fight of rédeniption is 
a valuable right, according to the ordinary mean- 
ing of the word." Once a mortgagor has, obtain- 
ed a decree for redemption his right is definite, 
ascertained and final, subject only to his deposit- 
ing the decretal amount, [p.164, col, 1.) 

A decree for redemption obtained -under the 
provisions of the Transfer of Property Act,is not 
affected by the provisions ofthe Civil Procedure 
Code relating to such decrees. fp. 163, col. 2.] 

A decree for redemption was obtained in 1906 

under sections 92 and 93 of the Transfer of Prop- 
erty Act. An application to deposit -the 
decretal amount was made in 1920. It was dis- 


- covered that one of the defendants had died 
-in the meanwhile and no application had been 


made within time to bring his legal represen- 
‘tatives.on the’ record: US “4 
Held,.(t) that the redemption decrees still 
continued tobe governed by the provisions of 
the Transfer of Property Act; [p. 163, col 2.] 


- (2). that, therefore, the application to deposit 
. the decretal, amount was an application in exe; 


| cution; [p. 1635, col. 2.] 


.(3) .that O. XXII, r. 4 of the, Civil” Procedure 


. Code had no application to such a case, and, there- 


+ 


1 
~ 


fore, there had been no abatement;[p. 163, col. 2] 


(4) that the right to deposit the decretal amount ' 


“wasa continuing right which could be exercised 
at any time until an order absolute’ was passed, 
and the application was not governed by Art. 181 
of Sch. I to the Limitation Act. [p, 164, col.1.] 
. Vidyasagar v. Ratipal, 25 Ind. Cas. 752; 17 
o. 3475 1 OL. J. 433; Gokaran Singh, v. Mangli, 
66 Ind. Cas..673 8 O. L. J.497; tollowed. l 
Appeal against an, order of the' Sub- 


ordir ate Judge, Bara Banki, dated the 29th 


c 


‘April r922, confirming that cf "the 
Munsif, Fatehpur, dated the 23rd January 
1922. 


Messrs, A. P. Sén and H. K. Ghosh, 


. for the Appellants. 


Ullah, for Respondents 


Mr. Niamat 


E Nos..1 to 4. 


E 


JUDGMENT:— [hese are two similar” ap- 


. peals in execution proceedings. Ghent 


.Ahmad and Nisar Ahmad, predecessors 


/ of the decree-holders, obtained a redemp- 


tion decree on 24th August 1906 egainst 
Mahesh Pershad and three other persons. 


` The date fixed for payment of the mort- 


- 


.gage-money was 24th February 1907, 
Mahesh Pershed diedin May 1908. No 
applications was made by the mortgagors 
to have his.legal representatives brought 
-on ..the.record.. No application for an 
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Mahesh Pershad to.deposit.the anioünt 


-Of the two decrees and for an order. :ptte 


ting them in possession of the mortgaged 


‘Property ‘by redemption: To this applica. 


tion it-was objected that the mortgagor’s 
tight to deposit the money and obtain 
redemption had abated by reason of their 


failure toimplead the legal representatives 


cf Mahesh Pershad within six. months 
of his death. This plea has been ‘overruled 
by both the-Courts -below, Itis now raised 
again in second appeal to this Court. ' 

‘The case has-been mainly arguéd ‘on 
the question whether the proceedings are 
governed by tlie present Code of Civil 
Procedure or by the law in force at the 


‘time of the redemption decree which was 


that embodied in sections ‘92: and 93 of 
the Transfer of ‘Property Act. Order XXII, 
I.4, on which the appellants rety,- does 
to execution. proceedings, | It 
only applies where the deféndant has 
died "before the passing ofthe final decree 
of the original or Appellate Court: as: the 
case’ may be. ° s 
' Thè present Code provides- for a:pre- 
liminary decree for redemption followed 
‘by a final decree when the decree-holders 


"have deposited the'amount due from them, 


[tis only in exectition of the final "decree 
that they can get back actual. possession 
of the property. Under-the old law con- 
tained in sections 92 and 93 of the Traps- 


fer of Property Act only one decree for 
redemption was passed. . If the mortgagor 


paid, the amount due from’ him he could 
under section 93 claim to be^put in. pos- 
session of the property in execution of 
his decree, If he failed to pay the money 
the mortgagees were entitled to’ apply 
for an order, not a decree, . debarring him 
absolutely of all right to redeem.’ If, 
therefore, the old Code is applicable. the 
proceedings under which the’ mortgagees 
have applied to be put in possession of 
the property are proceedings’ in execu- 
tion and .O. XXII. does not apply to thein. 
It was in fact by application in eXecu- 


tion that they have. proceeded. ^. | 


- 


. EN t 
By section 6 of the General Clauses. 
Act the repeal of any Act is not to affect 
any tight or liability acquired or incurred 
under the repealed enactment. qr any 
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legat. proceed ngs’, or remedy “in respect 
otsuch right or liability. The contention 
lof the appéllants is.that the manner in 
which. a redemption. decree shell be en 
forced is a mere matter of procedure and 
Mota ‘questioun of right, but a judi- 
cially... declared. right- of redemption is 
‘certainly. a: . right: anda valuable right, 
according ‘to the. ‘ordinary meaning of 
the word... The position “of a morigegor 
‘who has obtained a decree is very different 
from: that of a mortgager who has still 
to bring- a suit. Ian ‘the latter case all 
sorts of..delences: may be pleaded. It 
may be found that. his right is barred 
by Hmitation or by . renunciation, or that 
the claimant is.not in fact the legal represen- 
‘tative of the original mortgagors, or that 
ithe Integrity | of the mortgage has been 
jpraken up. In fact, until a decree has been 
pessed.. there is no. certainty - whether 
or under what conditions. he may be en- 
-titled to recover the property, but once 
-he'bas got, a decree in his favour his right 
15 definite, ‘ascertained and final; subject 
only.to.his. depositing the money, The 
Aower Courts were, therefore, right in holding 
. that.this.case is governed by section 6 
of ithe General Clauses Act and that the 
. respondents’ tight to deposit thé money 
is not barred. 


A sübsidiary ples. was raised that the . 


„application Was. “barred: by, Art, 181 
. of the, Li mitation ' Act. ‘This matter 
was, dealt. with by’ a Judge of tkis 
"Court in’ Gokaran. Singh v. Mangli 
.Q ‘He referred to the decision in 
| Vidyasagar. v. Ratipal (2) and showed 
that there was considerable authority 


of this Cut against the contention, and 
that the right to deposit the money under 
a decree isi has been held to be a con- 
. tinting right which might be exercised 
at any time until an order absolute was 
‚passed. 
For these-reasons I dismiss both BD eee 
| with Costs. 
C AE. ` | Appeals dismissed, 
y 66 Ind. Cas, 673, 8 O. In Ji 407. 
igs 25 Dp Cas. 752; 17 PoS 347; 10 L. T. 
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LOWER BURMA. CHIEF- COURT: ! 
SECOND CIVIL APPEAL NO, 240 OF 1920, 
March 15, 1922. ; 
Preseni;—Mr. Justice Pratt and Mr. 
|: Justice Duckworth. 
MI SAN MA KHAING AND ANOTHER— 


APPLICANTS 
l versus 
SHWE BA—— RESPONDENT. 
` Limitation Act (IX of 1908), Sch. T; 


Arts, 91, 10-—Swit for declaring instrument in- 
operative — Limitation applicable Specific Relief 
Aci (I of 1877), ss 39, 42——Holder of monez- 
decree—Suit to declare sale by judgment-debtoy ina 
operative, whether competent. 

Art. or of Sch. Ito the Limitation Act can 
ouly be applied when the plaintiff has been him- 
self, or through his predecessor-in-interest, a party ` 
to the instrument assailed. Where a third. party 
sues for a declaration that an instrument js in- 
operative as against him, Art. 120 is applicable, 
{p. 165, col. 1.] 

A person who holds a mere ioney-dectée, and 
who has not put that decree into'execution and 
attached the property of his judgment-debtor, 
has io locus standt to sue for a declaration ‘that 
2 sale by the judgment-debtor of his property 
is fraudulent‘and inoperative. [p. 165, col. 2.] 


Mr, Keith, for the Respondent, 


JUDGMENT,—‘The respondent *held 
what he considered to be a mortgage on 
the iminoveable property in question. 

The 'deed was dated December 3rd 
1912. 

Qm two years: after the date the prin- 
cipal mortgagor, appellant No. I sold 
the property by a registered conveyance 
to the husband. (since deceased): for the 
secoud appellant. 

Nearly four years later, or in January 
1919, the respondent sued the mortgagors 
on his mortgage, but he only obtained a 
morey-decree it being held that the mort- 
gage wasinvalid andinoperative fof want 
of legal attestation. - 

He then brought this süit on Septem- 
ber 27th, 1919 in order to-set aside the 
sale by the mortgagor to the second ap- 
husband. 

Two days later, or.on September 20th 
1919, he applied for attachment and sale 
of a one-half sharë in this property in exe- 


cution of his money-decree, his case being 
that San Ma Khaing could not dispose- of 


the one-fourth share of her ovasa son and 
that one-fourth share avas atteched on or 
about October 6th 1919. 
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“The attachment so made was removed- 
by the second appellant in January 1920. , 


“In February, 1920 respondent amend-’, 
ed his plaint, so a3.to add a prayer for a‘ 


declaration that the sale to Shwe Ban- 
U was fraudulent: and inoperative: 

The present suit wes not one under O; 
XXI, r. 63, Civil Procedure Code, and 
never purported to be so. ^ 

It is admitted that the suit was filed 
more than three years after the sale but 
respondent claimed that he only a 
aware of the sale in February 1919 
that his suit could n ot be barred by us 
under Art, gr of Schedule Ll of the “Li- 
nitation Act. Moreover it is urged fur- 
ther that in view of the prayer for a ‘de 
claration the’ suit is governed not 
by Art. 91 but by Art. 120. 


"Two main questions emerge from these. 


facts ‘(1), whether the suit was within 
time, and if so (2) whether the respondent 
had any cause of action; or, in other words, 
whether the suit was maintainable. _ 

“ The respondent not being ‘a “party ‘to 
the sale-deed, "Art. ‘gr cannot “apply. 
The suit was in'effect a'suit for a-.de- 
claration and it is perfectly. clear that the 
Art. 120 is applicable.) It is now settled 
law that Art. 67 'can only. be applied ine 
the "plaintiff: has’ beer ~ himself . 
through `~ his: predecessor-in-interest' x 
party to the instrument assailed. As 
stated ; this'was, not the case here. “The 
süit cannot, ‘therefore, ‘be ‘held to have 
ben time-barred. ` 

“As regards the mointainability of the 
suit it seems clear that, “inasmuch ‘as 
respondent had no mortgage on the prop- 
erty and ‘only obtained a mere money- 
décree; he had no lien on the premises in 

üestion' and. at the time of suit had no 
more than'a mere right to attach this òr 
other’ Property, Further, im order to 
attach this property he must, of course, 
annul the conveyance in question. There 
was as yet no attachment and no remov- 
al of attachment on any portion of 
the property and obviously he was power-. 
less until the sale was set aside. 

The question, therefore, is whether he 
could sue to set it aside in the circum- 
stances stated otherwise than 'by.,a prop- 
er suit to declare his.right | to, Manis the 


property, . 
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In our apidion he.eould -not..do so. 
His proper relief would ,haye :been to 
attach the property and wait till that at- 
tachment had :þeen -removet and then: 
to have sued-to have. his right to attach 


it declared .within thé statutory period 


of one year...-Had he done this,’ it is pose 
sible that he might:have succeeded. -How- 
ever, he elected to sue before making an 
attachment. and.to this day he has "never 
prayed for a declaration of his right to 
attach. Im this way, he failed. to . have 
any tangiblecause of action whatever. 

It has been suggested that, inasmuch 
as, his case is that the sale was made in 
view to defraud’ him of his mortgage | (of 
course this is not possible) he has,*on .that 
account, an ‘independent cause of action. 
In our opinion there is-no force in this 
suggestion since, his mortgage never. sexe 
isted. . , 
No authorities Pave been quoted to us 
which would support his claim ” to any. 
cause of action.at the timeof his suit. ©. 

“Mr. Keith for the respondent has, 
however, urged ` ‘that sections 39.and 42 of 
the Specific. Relief Act suffice to show that: 
his elient could maintain the suit, In. 
our opinion those sections are, in the prer 
sent. circumstances, of no avail, and do 
not assist respondent at all, In. any, case, 
in ^view of. the fact that he‘had a prop- 
er, remedy, we consider that the declara- 
tion sought for should not-have been made. 

i-We are of opinion, that the lower 
Courts went astray and decided the case 
wrongly on the law point-involved in the 
question ‘of the maintainability of the 
suit. 

The appeal'is allowed. The decrees of 
the lower Courts are set aside, and the suit 
isdismissed with costs in all Courts, '': 
wile, A, & N, H. SAH "m 

ie | Appeal allowed. 
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^s À MADRAS. HIGH. COURT... . 
7C CIVIL APPEAL No:353 OP 1920. «7. 
see"! March 2; 19023... do Ld 
_Present:—Mr.. Justice’ Phillips: and Mr. 
J efi? v Justice -Devadoss. : one 
CKONDAT,: RAYAR, REDDIAR 
Gol oU —PLAINTIFE-APPELLANT : 
Torch ste SU V.SMSMS | 
- RANGANAVAKI--AMMAL alias. 
AMIRTHAMMATL —DEFEN DANT NO. 1— - 
(7 cus]? VO RESPONDENT, ©. "A 
= Hindu’ Law-— Husband and wife-—Swuit, fov re- 
stitution.» of conjugal, rights by husband —Dce- 
Sence,of .cruelty— Legal cruelty, what is. . LORS 
Where a Hindu falsely, charged his wife with 
having attempted: to: poison him, and treated her 
generally: with lodthing and disgust, threatened 
her with personal violence, and on one occasion 
pushed her out of the-house by the neck, in'a suit 
for restitution of conjugal rights by the husband: 
‘Held, thatunder the: Hindu. Law the circum- 
Starices - were -*suffideüt.,to constitute “legal 
cruelty " so as to establish a good defence to the 
plaintifs suit and disentitle him to a decree. 
, Cruélty in the legal sense need not necessarily 
be physical. Constructive .cfuelty -may also be 
agroundofrelief;[p. 171, col, 2.] .. -, : 
.A/course.of conduct pursued by the husband 
which is calculated to break the.spirit óf the wife 
or by which force, physical or moral, is system- 
atically exerted towards the wife.to such a degree 
and during such a length of time as to injure or 
undermine ber health is a sufficient justification 
pe ob ios o the husband a decree for restitution 
of conjuga 
no actual physical violence. [p. 171, col, 2.] 


"Russell v. Russell, (1897) A. C. 395; 66 L. J . 


P. 122; 75 E. T. 249; 62'J. P. 756, Evans v. Evans, 
(1796) 161 E. R. 466; r.Hag. Con. 35, Bethune 
y. Bethune, (189x) P. 205;. 60 li Je. P. 18; 63 
L. T. 259, Patterson v. Patterson, (1850) 3, H. 


L: C.:308,a8tp.328;.88 R. R. xor; Io E, R. 120, 


Surjyamoni, Dasi v. Kali Kania Das, 28 C. 37; 
5C, W, N; 195, Thompson v. Thompson, 15 1nd. 
Cas. 886; 39 C. 395, Armoury v. Armour, X A. L. J. 
318, considered. ; asa : l 

‘Beforé :. passing. , a '" decree in. favour 
of..the'; husband | for. restitution of  con- 
jugal rights. the Court should:be satisfied that 
by givisig its aid to him it does not thereby ens 
danger the life, limb, liberty ‘or the health | of 
the wile: If.theré is danger to any of these the 
Court will be amply justified in refusing the 
husband any decree. [p. 170, col. 1.] 

The Courts in India are Courts of Justice, 
equity and good conscience. In cases where 
no specific rules exist, they look to the English 
decisions for guidance, The Common Law of 
England furnishes precedents which are in con- 
formity with equity, justice and good conscience. 
But the Ecclesiastical Law of England is not 
the Common Law of England and the former is 
applicable:to a state of things which does not 
obtain in India and, therefore, great care should 
be exercised iu importing wholesale into India 
the strict principles of tbe Ecclesiastical Law of 
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‘rights, notwithstanding that there is: 
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England which are etubodied’in the decisions of 
English Courts, Where, therefore, the decisions 
of.the English Courts rest not upon the princi- 
ples of Common Law but on the peculiar principles 
of the Ecclesiastical Law, the Courts in India are’ 
not bound to follow them since the strict and pecu- | 
liar principles of the English Ecclesiastical Law 
are inapplicable to India, [p. 169, col. 2.] 


Appeal against a decree, dated the” 
31st March 1920, in O. S. No. 25 of 
1919 on the file of the District Court, 
South Arcot, ; B 

Mr. T. M. Krishnaswami Iyer, for 
Messrs. A. Krishnasamü Ayyar and T. M. 
Ra maswamt Aiyar, for the Appellant.—The 
facts as established by the evidence de not 
amount to legal cruelty. "Thé only acts. 
complained against the husband in the 
course of ro years of married life are (1) 
à charge that the wife attempted to poison’ 
the nusband, which charge, even according 


to, the defence evidence, was disproved 


immediately and nobody thought anything 
about it thereafter; (2) that when the-mis- 
understandings between the husband and 
the wife were setious, the husband once. 
necked Ler out of.the house, aan 
. The other charges attemped to be proved 
Were mere personal recriminations in res- 
pect of which no Court of Jaw would give’ 
either consurt any relief. My submission" 
18 these circumstances by themselves do 
not in law constitute legal cruelty which, 
Is necessary for refusing ielief to the hus-. 
band. [See Mayne's Hindu, Law, gth Edi- 
tion, sections 96 and 456 ; Surjyamoni Dasi 
v. Kali Kanta Das (x), Russell v. Russell 
(2), Evans v. Evans (3).] : 
. Any party to a marriage i$ prima facie’ 
entitled. to a decree for restitution of coni-- 
Jugal rights ‘unless circumstances ate’ 
established which will endanger the health, 
liberty, or safety of the recalcitrant consort 
and it has been ruled [see Surjyamoni 
Dasi v. Kali Kanta Das.(1)]; that it is only 
e videi ce of su.h cruelty as will s pport 
a decree. for - divorce in’ an Eng ish’ 
Ecclesiastical Court which would just:fy 
: oom of conjugal rights in Courts in 
ndia, 


t (e à C, W. N, 195. 
2) (1 . C. 395: 66 In J; P. 122;. P 
T; -249; 6r J. P 6. : as 


; >. 7506. " sa 
(3) (1790) 16r HA R, 466: I Hag. Con, W353 ; 
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~ Judged’ by ‘the’ standard enunciated 
‘by the majority of the Judges in Russell 
-V. Russell (2).. I submit that, in the pre- 
sent case, no legal cruelty of any sort has 
‘been established.. The principles applica- 
‘able to this class of cases: are not affect- 
ed by the polygamy or monogamy that 
may .be sanctioned by a particular sys- 
tem of jurisprudence. .- ME AR es 
If the law gives. a man a right to marry 
qmore-than one wife, he has -certainly 
‘a right to the- consortium of all his wives. 
ln any event, even a decree now given 
could: not be. enforced by imprisonment 
under the new amended Civil Procedure 
Code and there is no reason why in appeal 
my client should be deprived of the moral 
sanction of this Court's decree to rehabi- 
litate, himself in ‘the affections of his 
wife. In any case, the lower Court is wrong 
in giving a decree for. maintenance in 
favour.of the wife when” no counter-claim 
was made. That part of the decree clear- 
ly cannot stand. : 2 Ur st 5 0c 
“Dr, S.. Swaminathan and Mr. Destka- 


charias, for. the. Respondent-—The de- 


cision in Russell v.. Russell (2) does not apply 
to the facts of this case. -It is well settled 
that, to constitute a proper defence, phy- 
sical cruelty is not necessary. Reference 
was made to Thomson v.. Thompson (4) ; 
Armour v. Armour (5) and the English 
eases cited in the. Calcutta case. . -- 


`The general principles. of English Ec-: 


clesiastical. Law are not by themselves 
applicable to India. Courts in India are 
Courts of Equity' and need: conform, when 
no rules exist in India,. to the English: 
Common Law which is different and “less 


vigorous: than the English Ecclesiastical. 


Law. It wóuld.be enough if, as a result 
of the husband's conduct,- the-wife’s health 
had suffered: : 
“It is submitted on -the facts of this case 
legal cruelty has been clearly made out; 


.JUDGMENT.—This.is an appeal by 


the husband against the dcree of the’ Dis-- 
trict Judge of South Arcot, dismissing his 


suit for restitution of conjugal rights against. 
the first defendant, his wife, on the ground 

SY r5: Ind. .Cas. 886;..39.C,. 395. | ` 
(5) © A, In Je 318. 
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that he was gufty.0f legal cruelty. “The 
plaintifi’s case is that: he ‘matried the first 
defendant about 18 years ago; that he ‘lived 
"with her' as husband’ and’ wife till she’ left 
‘him, that he had to marry a second ‘wile 
as the^first defendant~had no ‘issue, that 
the first defendarit left him about 19 months 
‘before’ he filed. his -plaint, at the-instiga- 
tion ‘of the second ‘defendant, her father, 
and the “other defendants have -induced 
her to stay away from the husband ‘and 
that he-was entitled to restitution of con» 
jügal rights: against the first ‘defendant. 


The first defendant pleaded’ thatthe’ hus- 


‘band was guilty- of cruelty, that she was 
ill-treated by him, that he falsely charged 
her with -an attempt to poison him, and that 
“when she went to the: husband's house at 
the request of her father, he, pushed‘ her 
“dut by the neck: and threatened ‘to slipper 
her if she ever crossed his threshold. The 
learned District Judge has believed: the. 
evidence of the defendants and their- wit- 
nesses “and refused the plaintiff any relief. 
GMr. T.'M,. Krishnaswami: Aiyar - who- 
appears for the: appellant contests’ the 
findings”: of ' fact‘ and- argues that; on. 
the facts found, no’ legal ‘cruelty has 
‘been established. ` -The .admitted’- facts 
are, that-the, first defendant was married, 
to the plaintiff when she;was quite: young 
that she lived with him as man and wife. 
for about ro ye ars, that, as she'had no issue, 
the plaintiff martied a second “wite, ; about. 
1913, that the first defendant continued "ri 
her husband's house for-about five -yeárs 
after the second marriage and has'left the. 
husband's protection, She filed a petition. 
fot inaintenante on 14th November: 1918 
before the Sub-Divisional: Magistrate : di 
Tindivanam and he passed an order ‘in 
her favour on 22nd February r9r9: and 
the revision petition’ Dy” the plaintif 
against that order was' dismissed by' the, 
High Court on 28th July 1919. -He filed. 
this Suit on 7th April 1919. ^^ 75579 

The plaintiff. as his first witness, sweats. 
that he lived with the first: defendant as 
man and wife till she left him: without 
any ostensible réason. His suggestion for 
her leaving him is that the fathér applied 


to him for a loan of Rs. 1,000 for-tlé pur 


pose of prosecuting a “case ‘against one 


 Kamalatghi “Ammal. arid: he Jefuséd.-tó. 
"lend him money ` whereupon’ -tie~ tatier 
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-took the daughter away. and refused to send 
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"her back, He. denies the allegation that 


poison. him and denies the acts of cruelty. 
"The ‘Plaintiff is aman in well-to-do cit- 

cumstances and seems to be very influential 
' ik, his.own. village.. His evidence is sup- 
‘ported: by P. W. No. 3, his peternal aunt, a 
widow. living in his family. The other 
"Witnesses.on his side do not throw any 
light on the matters in dispute. On the 
other hand, the first defendant has been 
examined, as D. W. No, 1 and she says that 
‘there were no marital relations between 


her and the. plainti after he married his - 


second wife, that-he would not even speak 
to, her. that he took away her jewels. on 
some pretext, that she was made to do house- 
hold. work like a.servant, that he abused her 
when she* fook: : some bütter-milk to him 
to'be taken with.his.food, that he did not 
drink the butter-milk but got up from 
his. unfinishd- meal and said that he would 
not drink from. her hand even in his next 
birth, that he would not allow. her to touch 
the child “of .the. second „wife. though the 
child was „attached to her, that when 
.. de suffered from a. slight. ailment, he charged 
her- with. having put.poison in his coffee, 
that he used very violent language to her, 
- that. he. and. his. ‘mother gave directions 
that she ‘should not enter the kitchen 


^ which was. the only room she had entered 


up to that -time after the second marriage 
and that she, unable to bear the cruel 
freatment, the house and went to Kore 
; live and mother 
her - to. her "husband's house and when 
she entered, the house he came from inside 
and. necked ‘her out. Her evidence is 
supported. by,that:of her father as regards 
her being. pushed out by the neck when 
he took her.tó. her husband’ shouse. D. W. 
Wo..4, the village Munsif of the place, against 
whom no serious motive has been alleged 
says that he was,sent for on one occasion 
by the plaintiff, that when he went to his 
house, his. mother and peterrial aunt showed 
him a Kas undagam (à. small metallic box) 
and ‘asked chim to open it and he did so 
and it, emitted a bad;smell. He was told 
that the, first defendant was kéeping that 
medicine: “for , poisoning: hèr husband: He 

asked that the first defen dant sho üld be sent. 
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for and as she was. payahe to go. to -him 
she sent word that it, was kept by her for 
stomach-ache and he was afterwards told 
that she proved the innocuousness of the 
medicine by taking it herself. The other 
witnesses support the evidence .of the 
first defendant that the husband consider- 
ed her to be a disgusting woman and said 
ey he would have no relations with 
er 

The learned District Judge, alter carefully 
examining all the evidence, has come to the 
conclusion that her version of the case is 
better entitled-.to weight than that of the 
plaintiff, I have no hesitation in agree- 
ing with him inasmuch as mno arguments 
have been put forward on the side of the 
plaintiff which could in anyi way induce 
me to consider that the learned Judge 
has. not correctly - appreciated the evi- 
dence in the case. 

. The next question, pressed by the aan 
is that the acts of cruelty found are not 
sufficient to establish a good | defence to 
the plaintiff's suit- for restitution of con- 
jugal rights. It is now settled that Courts 
in India have jurisdiction -to entertain 
suits for restitution for conjugal rights and 
to. grant relief when the parties are Hindus 
or Muhammadans. Vide Surjyamoni Dasi Ve 
Kali-Kanta Das (x), But the difficult ques- 
tion is; under what circumstances would 
a Court be 4ustified in refusing to grant the 
telief asked for in such a case. In this 
case the parties are Hindus: Mr. Mayne, 
in his book on .Hindu Law sums up 
the law thus: “ When. the: marriage is once 
completed, if either patty refuses :to live 
with the other; the case is no longer one 
for specific performance of a contract, 
but for restitution of conjugal rights." 
(Section 96). '' Nothing will.justify her 
ip leaving her home except such violence 
as renders it unsafe for her to continue 
there, or such continued ill-usage as would 
be termed cruelty in any English Matri- 
mouial Court.” (Section 456). Mr. 
Krishnaswami Aiyar strongly pressed on 
our attention the case of Russell v. Russell 
(2) and contended that a mere allegation 
of the commission of an offence. wou d not 
amount to cruelty and that his client, 
though h.stily, thought that the first de 
fendant was capable of poisoning. him 
vut he repented oi it . MIU ems 
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‘as he was: anxious to tive with het, 
he entertained no fear of her poisoning 
‘him and, therefore, she was not entitled 


to live away from him, He.also con-, 


tended that the only act of actual cruelty 
in the populer sense was her being shoved 
‘out when she went to his house after 
leaving him for a time, In this conuec- 
tion it must be remebered that the plain- 
tiff does not admit of having made an un- 
founded charge but denies haviug made 
it. He does not plead that he has forgiven 
his wife or that le had misled-her into 
thinking that she was capable of commit- 
. ting a heinous offence but totally denies 
having mede any such charge. There- 
fore, there can be no repentance on his 
part and the way in which this case has 
‘been pressed shows that he is anxious 
-to have a decree in his favour without any 
‘regard to the future welfare of his wife. In 
Russell v. Russell (2) the House of Lords held 
that a-''false charge of having committed 
an unnatural criminal offence brought by 
a wife against her husband, although pub- 
AMshed to the world and persisted in after she 
did not believe in its truth, is not sufficient 
evidence of legal cruelty to.entitle the hus- 
band to a iudicial separation.” 'fhecase was 
decided bya majority of five Lords against 
four, Before considering the English autho- 
yities, it is to be borne in mind that the 
Matrimonial Law of England is the Canon 
Law of the Church and matrimonial causes 
were heard and determined by Ecclesies- 
tical Courts. The Roman Church even 
now does not recognise divorce. The 
Anglican Church though it allows divorce 
is still leaning. towards strict monogamy. 
It was only under the Matrimonial Causes 
Act (20 and 2I Vict. Chap, 85) that the 
King's Courts were given jurisdiction to 
entertain  matrinionial.causes and by sec- 
tion.22 they were directed to deternune 
them as far as possible on the princi- 
ples of. the. Ecclesiastical Law. That 
jurisdiction is now -exercised by the 
Probate. Division of -the Hieh Court 
of Justice, The Legislature did not alter 
the Canon Taw except in few matters 
andthe Judges who administer the law are 
bound by the’precedents which Were estab- 
lishedin the E.clesiastical Courts, To im- 
port theEcclisstical Law of England whole- 
sale into India: isas injudicious as it is in- 
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equitable, Ia- the -Christian countries, 
monogamy is. the rule. .No man or woman 
can inarry a second .time when the. first 
inatriage is subsisting, In England, there- 
fore, if a wife or a.husband retuses to co- 
habit or to render to one another marital 
duties, the other party cannot have any 
relief except as is granted by the Courts 
and that is the reason why Courts were 
strict in enforcing the marital duties and 
were jealous of the rights of the parties 
tothe marriage and would not allow any 
violation of tke marital tie, and compelled 
the recalcitrant party to submit to tle 
and forced them to 


live as man and wife, In India, the Hindu 


‘Law permits a man to have mote than one 


wife at the same time, but among the 
higher castes,a woman can marry only once. 
When a man marries more than one wife 
and ill-treats one of his wives in such a: 
way as to make it impossible for her to 
‘live with him not merely with any degree 
of comfort but without danger to her health, 
the -question for consideration is, should 
the Court enforce the strict rule in Eng- 
lish Ecclesiastical Law.or should it consider 
whether the ctrcuinstances of each case 
would justify its using its power to compel 
the wife to live with. her husband who 
hates and loathes her and when by such 
residence her health is likely to be seriously 
impaired. ‘The Courts in India are en- 
joined to decide according. to justice, 
equity and good conscience in cases where 
no specific rule exists and they 
naturally look to the  Englsh de- 
cisions for guidance. "The: Common Law 
of England furnishes precedenis which 
are in conformity with equity, justice, 
and good conscience. But the Ecclesias- 
tical Law of England is not the Common 
Law of England and the former is applic- 
able to a state of things which does not 
obtain in India and, therefore, great care 
should be exercised in importing whole- 
sale into India the strict principles of the 
Ecclesiastical Law of England: which are 
embodied in the decisions of the Eng- 
lish Courts, Even in Englaud, the ten- 
dency of the latter cases is.tg relax .the 
rules of the Ecclesiastical Law as regards 
the marital rights and duties-in order to 
give relief where a Court of Equity would 
consider “such .relief, to: be- proper, . 
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o With these: preliminary remerks, I will 
examine the'cases relied upon by the appel- 
lant. In Russell v.. Russell (2) th» wife 
‘brought a suit for restitution of conjugel 
rights and the husband resisted it on the 
“ground of cruelty. by the wife. The ciuelty 
“proved was, “ that from that time alter 
.£he trial, ‘although she had heard the 
"verdict in favour of her husband at the 
close of the. trial, that she thenceforth 
wrote letters, made statements, pursued her 
husband, practically, insisted on the same 
charge... not by one single act or one 
single letter, but by a continuance and 
persistence in conduct of that sort. The 
charge was, that he was guilty of an unna- 
tural offence. The case was tried þefore 
Pollock, B., witk .a Jury.. He pronounced 
a decree for a judicial seperation. The Court 
of Appeal held that the husband was, not 
entitled to a decree for jadicial separation. 
Tuo of the learned Lords Justices, Lopes 
and Lindley, define cruelty thus : '' ‘There 
„nast be danger to life, limb or health, 
bodily ot mental, or reasonable apprehen- 
Son of it." The leading judgment in 
that case was delivered. by Lord Harschell 
who held that the wife's persistence in 
making a false charge against her husband 
knowing the charge to be false, however, 
culpable such conduct was, did not amount 
to legal cruelty. He followed the dictum 
of Lord Stowell in. Evans v. Evans (3) and 
held that the plointiff's act did not amount 
‘to legal: cruelty. Lord Stowell in the 
course of the judgment in Evans v. Evans 
(3) observes: "1 take it the rule cited by 
Dr. Bever from Clarke and the other books 
of practice, is a good general outline of the 
Canon Law, the law of this country, upon 
this subject. In -the older cases of this 
sort which I have had an opportunity 
of looking into, I have observed that the 
danger of life, limb, ot health is usually 
inserted asthe ground upon. which the Court 
has proceeded toa separation, This doctring 
has been repeatedly applied by the Court 
in the cases that have been cited. The 
Court has never been driven off.this ground. 
It has been always jealous ot the incon- 
venience of departing from it, and I have 
heard ‘no one case cited in which the Court 
granted a divorce without proof .given of 


a reasonable apprehension of bodily hurt," 


After an examination of a number of cases, 


INDIAN CASES, 
KONDAL RAYAR p: RANGANAYAKI AMMAL, 


(1923 


Lord Herschell observés at page 455 “I 
think the law of restitution of conjugal 
tights as administered in the Courts .did 
sometimes lead to results which I can: 
only call barbarous. Ineed seek.no better 
illustrstion of this than the case of Holmes 
v. Holmes (6) decided in 1755 which is relied 


“on for the. proposition that the Courts can 


only refuse restitution on grounds which 
would justify a divorce. Conduct ‘of 
a most revolting. character on the part: of 
the husband was held to afford no answer 
to his claim for a restitution of conjugal 
rights. Indeed, if the broadest definition 
of cruelty which has been contended for _ 
in this case were accepted, it would still 
be to my mind unsatisfactory that a hus- 
band wlio, though stopping skort of cruelty 
in that sense, had by insult and ‘outrage 
driven his wife to leave him, skould, with- 
out repentance for the past or any assur- 
ance of ainendment for the. future, be 
able to invoke the assistance of: the Court 
and call for the strong arm of: the law to 
force his wife under pain of imprisonment 
to resume cohabitation. : One would think 
that the Court might well refuse to afford 
its assitance to one who acted thus. And, 
notwithstanding the decision to which 
I have referred, there are not wanting steta 
of eminent Judges, and notably, of Lord 
St owell,that ‘something sbort of legal cruelty’ 
might bar a suitfor restitution, However 
that may be, the tuetter is of lessimportance 
than it formerly was, asthe’ Legislature 
has interposed ; and.even if.the Court js 
still bound to make a decree for restitution, 
it jis no longer bound to enforce it as before." 
Lord Davey who agreed with Tora Hers- 
chell was obliged to confess: “My only duty 
is to say whether the appellant’s conten- 
tion is conformeble to the principles on 
which the Ecclesiastical Courts formerly 
acted and eave relief, -I..am constrained 
to say that in my opinion it is not.” 

Considering the rigour oi the Ececle- 
siasticel Law, the Legislature interposed. 
and made it optional with the Court to 
enforce the decree.for restitution of con- 
jugal rights by imprisonment, Order 
XXI, r. 32, of the Civil Procedure. Code, 
prescribes tbe mode in which a. patty 
could: be compelled to obey ;a decree for. 
restitution ;..of conjugal rights; but I: 
-.(6)- (1755). 3 Lee. 1101 161 B.R.. 283. 
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ain not aware that the Court could refuse’ 
.the execution of a decree unless it be that 
the health of the party against whom 
the decree is sought to be executed. would 
suffer by such restitution. The latitude 
given to the Eaglish Courts has only 
been recently given to the Indian Courts 
by O. XXI, r. 33, Civil Procedure Code, 
as regards the execution of. decrees in 
such cases. Lord Halsbury, who differed 
from the majority, says at page 420: “ In 
the view the Ecclesiastical Courts tock 
of. the sanctity and perpetual obligation: 
of the rights between the spouses, it is 
intelligible enough-that they should have 
sternly enforced the duty of continucd 
cohabitation, except in such cases as, to use 
the phrase continually recurring, ‘when. 
the facts show an absolute impossibility. 
that the duties, of the married life 
ean be discharged." With regard to the 
conduct of the plaintiff, he observes: ‘For, 
my own part, I believe an accusstion of 
this kind is an incurable injury to the per- 
son against whom it is directed." Lord 
Hophouse who was also in the minority 
in considering what would be ciuelty, 
observes as follows: “ That violence and 
bodily danger, are . far the most coramon 
forms of cruelty accounts for the frequent, 
repetition of the formule relating to 
such things. But we find not only 
judicial recognition that there may be 
other forms of cruelty, but judicial 
dicta and decisions taking .a wider range, 
and quite irreconcilable with tke rigid 
line by which itis now sought to confine 
the jurisdiction of the Court," and alter 
an examination of the cases on the point, 
he says: “ The conclusion I draw from 
the author'ties is that there is no rigid 
tule to exclude from the consideration 
of Judge or Jury a case where acts, cruel 
in their nature, ate so grave as to destroy 
the foundatins of conjugal life. I do not 
think that any rule can be leid down 
less wide than thatof Lord Stowell ‘ that 
the causes must be grave and weighty, 
and such.as to show an absolute impos- 
sibility” meaning of course, a ‘n.orel impos- 
sibility ‘that the duties of married life 
can be discharged.’ Tte fact that violence 
and personal danger are far the’ most 
common, ground alleged for separstion, 
bas led to repeated statements of the doc-’ 
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tiine of danger in terms applicable and | 
appropriate to those cases. But they 
are only one class oi the broader category 
indicated by Lord Stowell.” l 

In Bray v. Bray (7)Sir John Nicholl 
observes with: regard to the conduct. of 
the husband who accused his wife of the 
most abominable intercourse that can 
possibly be conceived, no less than 
incest with one of her nearest relations: 
“ Tt is not, I think, possible to conceive 
cruelty of a more grievous character (ex- 
cept, perhaps, great personal’ violence) 
than the accusation made by this hushand 
against his: wite,” 

: Cruelty in the legal sense need not 
necessarily be physical cruelty, eA course 
of conduct which, it persisted in, would 
undermine the health of the wite, is a 
sufficient justification for erefusing to 
the husband a decree for restitution of 
conjugal rights. In Kelly v. Kelly (8) 
it was held “ If force, whether physical 
or moral is systematically exerted, to 
compell the submission of a wife to such. 
a degree aud during such a length of time 
as to injure her health and render.a serious 
malady imminent, although there be no 
actual physical violence such zs would . 
justify a decree, it is legal cruelty and 
entitles her to a judicial separation." -In 
that case, the husband adopted a deliber- 
ate system of conduct towards his wife 
with the view of binding her to his autho- 
rty. No physical violence was found 
egainst the husband but only a course of 
conduct which was a kind of tyranny 
to the wife. Channell, B., in the course 
of the judgment observes: ''It would be 
dificult to frame a definition of legal 
cruelty which should be applicable to all 
the cases . which may.arise. The object 
af the Matrimonial Court in exercising its 
jurisdiction in decreeing for judicial sepa- 
ration for cruelty is to free the. injured 
consort from a cohabitation which has 
been rendered, or whichthereis imminent 
reason to believe, will be rendered, unsafe 
by ill-usage of the party complained 
of. Itis obvious that the modes by which 
one of two married persons may make the 
life or the health of the other insecure are 

(7) (1828) 1 Hag. Ecc. 163; 162 E. R. 


(8) (1870) 2 P. & D. 59; 39 I.J 
22 la T. 308; 18 W. R. 767. 


543. 
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infinitely various, but as.often.as perverse 
ingenuity may.invent:z new manner - of 
producing the result . the Court must 
supply the remedy by separating the par- 
ties." In Béthune v. Bethune (9). The 
President of the Probate Division Sir James 
Hannen gave a. decree for divorce on 
the ground ofadultery coupled with cruelty 
the cruelty consisting of a long course 
of. systematic neglect and insult. ‘The 
law is summed up in Halsbury's Laws of 
England, Vol. 16, section 976: “A course 
of conduct" calculated to break the spirit 
of the sufferer (more usually the wife) 
continued tili health breaks down or 1s 
likely to break down under the strain some- 
times termed ‘constructive cruelty’ is 
also aground for relief ",and reliance is 
placed for the proposition upon a number 
of cases, In India there are casesin which 
it was.held, that it was not necessary to 
prove physical violence in order to deny 
the husband a decree for’ restitution of. 
conjugal rights:. Vide Thompson v. Thomp- 
son (4) aud Armour v. Armour (5). ' -` 
The facts, proved in this case are suffi- 
cient, in my opinion, to deny the plaintiff. 
the relief claimed by him. When a hus-. 
band, who is guilty of à course of con- 
duct which would be regarded as cruel; 
to the wife, comes before a Court seek-. 
ing its aid to,compell his wife to submit 
to his embraces, it is the:duty of the Court 
to- see whether the health of the wife is 
likly to suffer by forcing her against her 
will to live with him. . The observations 
of Lord Brougham in Paterson .v. P.alerson 
(ro) seem to be peculiarly applicable 
to-the present case: ''If the husband, 
without any violence or threat of violence 
to. the wife,—without.any maltreatment 
endangering life or -health or leading 
to an apprehension of danger. ío. life 
or  health,—were to exercise mere 
tyranny, to utter: constant insults, ,vitu- 
peration, scornful language, charges. of 
eross offences (utterly groundless), charges 
of this kind made before her family, her 
children, her relations, her friends, her 
servants, insulting her in the face.of . the 
world, and of her own domestics, calling 
(9) (1891).P. 205; 60 I, ‘J. P, 18; 63 L. T. 
250. . . , _« a 
ro) (1850) 3 HL. C, 
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upon them tojoin inthoseinsults,and to ' 
treat her. with contumely and with scorn,—' 
ifsuch a case, were tabe made out, er 
even short of. such a case, uiz., injurious 
treztment, which would make the married. 
state impossible, to be endured, rendering 
life itself-almost - unbearable, then T think 
the probabilityisvery high that the Con- 
sistory Courts of this country would so. far 
relax therigour of theit negative rule, .at 
present -somewhat vague, as to extend the 
remedy of a divorce a mensa et thoro to. a 
case, such as Ihave put." This.observation 
was niade.before.the Matrimonial Causes 
Act gave a salutory relief in hard -.cases.. 
The facts founa in this case are:— < 
.I. The husband charged the wife with 
the attempted murder of her husban 
by poison. ME : 
2. He insulted her on -more than one 
occasion and called her by the most vile 
epithet. ^ c NR, oe 
3. ‘He :treated her:-with loathing and 
disgust .and abused her-:when: she took’ 
some butter-milk to‘himj-ana hewexpressed 
his disgust by getting up from his: unfigis- 
hedaneal.-. ..^ Gue OO EIE 
: 4. He-sent word through 2.servant- that 
if:she went ‘back to him -.slie ?would:..be 
dragged out by - a-pariah?and slipered. 
: 5. He threatened heri. with : violerce 
by saying that he would hash hér‘to -pieces 
with a knife and allowed the:second ‘wife 
to abuse her and to say that “she {mear 
ing the first defendant) deserved to “be 
made tostand inthe road -and-be spat 
on by passers by, that it was-enough that 
she had not wrung its (chifd's) neck and 
thrown it into the well arid that if she 
touched the child again ‘she woüld te 
beaten with a broomestick.':.-: = 
- 6, He used personal violence by pushirg 
her by the neck. ‘The mother-in-law 
and the peternal aunt who ‘treated ‘her 
with kindness turned against her “after 
the charge of an attempted murder was 
ventilated by the‘husband. ME 
“I think these circumstances aresufficient 
to make out cruelty under the English Law. 
Bul in India where the ‘conditions are dif- 
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. ferent itisnot necessary to implicity follow 


the precedents of the Ecclesiastical Courts 
in considering what is .equitable.sin tke 


. circumstances, The Indian ‘Courts dre’ 


MO. 


~ 
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‘Courts of: justice: equity,:and good con- 
‘Science and though a decision of the Housé 


of Lordsis to be regarded. with, the utmost, 
respect, yet it is not binding upon the: 


‘Indian Courts and where the: decision rests 
not upon the principles of the Common Law 
but upon the péculiar , ‘principles of the 


Ecclesiastical: Law. of -England,,the Courts. 


in India are not bound-to follow the de- 
‘cisions “ for the simple reason that the 
Ecclesiastical Law of England is not the 
law of this country and monogamy, so’ tar 
. as the huüsbad is ‘concerned, is not.the rule 
ot Hindu, law. "The. Hindu” Law ‘does 
mot: recognise: any divorce.’ “It permits 
a husbarid: to-heve as many wives -as he 
likes. The husbarid in this case-had ‘no 


niaritel relatións with his wife, -—the first 


defendant—for a period of more, than seven 
or eight years ‘and it would- be cruel, now 


to force the wife to go back to the husbend 


against her wilo eee 


1 


Me, Krishaaswami Aiyar argued - . that 


“the plaintiff was'anxious to have his’wife. 


“back, that he had repented of his past con- 
duet, rand that he is willing to treat her 
as a wife should, be. He also urged that 
: in. country. places personal violence. to- 
wards the wife by the husband is excusable 
and that weshould not apply to the parties 
the principles which would govern a case 
where the parties ate ‘educated: -dnd en- 


lightened. “I. am- not prepared to’ believe 


that domestic relations in the moffusil 
- and in the country’ places -are as described 
by ‘Mr. Krishnáswami <Aiyar.! No: doubt 
sometimes, the Hindu society ` overlooks 
personal violeüice to the wife by the hus- 
“band, ‘ but' when a "Court's intervention 
is asked for, the-Court should not be guided 
by the public: opinion, in’ a country village, 
but by what is just and equitable in. ‘the 
‘Circimistances. In’ this-case the plaintiff 
isa man of influence in his own ‘village. 
"Éhere*sis no public opinion-at all in that 
place. Is-there safety or security for the 
- wife if the ‘husband chooses to charge 
her again with an attempt to'poison him 
sand hands her-over to the Police on: his 
 ‘becorhing’slightly ill aind- for which iliness, 
he -couid-not-find any reason ? ` Thete is 
- no? guarantee that. the Sspicion which 
“pe once ee will not. de revived 
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her. 
sent his peternal aunt or any, of his female 
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again if he ot hig second site: Or his second 
wife s child-should fall ill, If he was really 
anxious.to have his wife back, he could 
very well'have gone to her and offered to . 
treat her properly. When the maintenance 
proceedings were before the Sub-Divisional 
Magistrate, he suggested that the parties 
should :settle the matter. out of Court 
and the plaintiff, in order to make out that 
he was willing to settle the matter, sent 
his handyman to fetch his wife and she 
rightlyrefusedtogo with himas she thought 
that the plaintiff was attempting to dupe 
If he was in earnest, he could have 


relations to fetch her. I am not prepared 
to put any faith in the protestations of 
Mr. Krishnaswami Aiyar on behalf of his 
cleint. A. Hindu wife looks upon her 
husband as her Lord and Master and she 
has no happiness outside. her husband’s 

house. Knowing the conditions in India 
as we do, lam not prepared to believe that 
a Hindu wife would stay away at the in- 
stance of her father or otherrelations when 


there was no sufficient reason for her con- 


duct, for. she considets her husband's home 
is her proper place- and ske would not leave 
it without the gravest reason, as she has 
nothing to, look forward to here or here- 
after: There is a civil suit, pending in 
which the wife seeks. to recover her jewels 
from the. husband: ‘I am satisfied that the 
plaintiff’ ‘has brought this.: suit only 
to satisfy his vanity and to defeat the order 
made in favour of the wife for maintenance 
and this suit-is not a bon 4 fide attempt 
to get back his wife to continue the marital 
relations. -I consider the facts established 
sufficient cruelty on the part of the hus- 


band which would justify the Court in 


refüsing the plaintiff the relief he seeks. 
The case might perhaps be different if 
the Courtis asked to dissolve the marriage, 


but in a case of restitution of conjugal 


rights, the Courts need not consider what 
- would besufficient to grant a divorceaccord- 
ing to the Matrimonial Law of England, 
‘On the other hand, before passing a decree 
in favour of the husband the Court should 
be satisfied that by giving its aid to him 


“it does not thereby endanger tlie life, limb, 


liberty or thehealth of the wife. If there 


"is danger to any of these, the Court would 
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decree for restitution of conjugal rights. 

The learned Judge has decreed sepa- 
‘rate residence to the wife, There is no 
counter-claim by the defendant to the 
plaintiff's.suit and I do not see how the 
Court coüld grant a decree for separate 
residence when there is no proper claim 
for it. That portion of the decree 
‘of the lower Court should be expunged. 
< In the result, the appeal fails and is dis- 
-missed with costs. 

Y.N. V. 

.N, H. 


Appeal dismissed. 


lie es PATNA HIGH COURT. 
_APPEAL FROM APPELLATE ORDER No. 19 
ok a ; OF 1923. 
TREE: June 12, 1925. | 
.. Pesent:--Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Kulwant Sahay. 
BHAGWAT PRASHAD SINGH— 
, JUDGMENT-DEBTOR-~APPELLANT 
El n oues Uer Sstts 
DWARKA PRASAD SINGH AND OTHERS 
— DgcREE-HOLDERS—RESPONDENTS, 
. Limitation Act (IX of 1908), Sch. I, Art, 182 
— Civil Procedure Code ( p^ V of 1908) Ka : 8 
" vy, 11 to 14— Application for execution, vequiremenis 
E --Rolurs of eie application for additional 
; Court-fee-— Couri-Jee not paid, effect of — Applica- 
Hon, whether “in accordance with law ''—Decree- 
"holders, several— Verification of application by all, 
‘whet necessary. i 
net that an execution application returned 
for amendment is not amended and re-filed within 
the time allowed, does not necessarily make the 
application one not in accordance with law for the 
"purposes of Art. 182 of Schedule I to the Linsta- 
'«tign Act. [p. 176, col r.] - 
. Gopal Sah v. Jenki Koer, 
Dec. (N. $.) 145, not followed. 


. . Order XXI, rr ir to r4 gives the particulars 
which the law: requires to be stated in an applica- 
"ton for execution. If the applicátion conforms 
‘with those rüles and is presented on a properly 
stamped paper,-it must be taken to have been 


23 C. 217; 12 Ind. 
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‘be amply justified in refusing to give a properly presented inaccordance with law, even 
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though it is returned for some other reason. ([p. 
175, col. 18] 

An execution application was returned for 
supplying a copy of the Record of Rights concern- 
ing the property sought to be made liable in exe- 
cution andfor payment of Court-fee on the addi- 
tionalamount of interest claimed between the 
date of the plaint and the date of the application. 
The order was not complied with. ‘Within three 
years another execution -application was made 
and the question was whether the previous ap- 
plication operated to save limitation : 

Held, that assuming- these were matters 
which the Court. might have required to be 
done, a failure to do them could not affect the 
validity of the application as such, and that 
under Art, 182 of Sch. I to the Limitation: Act 
the later application filed within ' three- years 
from it was within time. [p. 176, col, r.] . 

Under. O. XXI, rT. Ir (2) of the Civil 
Procedure Code it is not necessary. that an exe- 
cution application should be verified by all 
the applicants where there are more than one. 
It may well be that some of them may not be 
acquainted with the facts of the, case. It would 
be straining thelanguage of the rule too far to say 
that where there are more applicants than one, 
the verification should be signed even by those 
who are not acquainted with the facts ‘of the case 
‘or that where one or more are acquainted with 
the facts, their verification is not sufficient. 
[p. 176, col. r.] l - 

Appeal from an order. of the District 
Judge, Gawa, dated the-17th May 1922, 
confitminp an order of the Additional 
Subordinate Judge, - Gaya, dated. the 
17th May 1922. MEE ML 


Mr. S. Dayal, for the Appetiant. 
Mr. S. K.M iter, for the Respondent. 


JUDGMENT, 

Miller, C. J.—-The question for: deter- 
mination in this appeal is, whether an 
- application for execution of a decree filed 
on the 9th April 1922 is barred by limi- 
tation, The judgment-debtor, who is the 
appellaut before us, contended before the 
Additional Subordinate Judge that the 
decree was time-barred on the ground that 
mote than three years had passed since 
the last application for executiou. The 
question depended upon whether a pre- 
vious. application for. execution presented 
on the 24th April 1919 was duly made 
in accordance with law within the meaning 


v 


, of Art, 182 (v) of the First Schedule of the 


. Indian Limitation , Act. It, is admitted . 
that if the application of the 24th April 
1919. was duly made in accordance with 
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daw the present application is not time 
barred. —/— | 
. "Ihe learned Subordinate Judge found 


that the previous application was duly made 


in accordance with law and dismissed the 
judgment-debtor's objection, His , de- 
cision was affirmed on appeal to the Dis- 
trict Judge. From that decision the judg- 
 ment-debtor 
_appeal to this Court, 
. The validity of the application of the 
.24th April 1919 is challenged on three 
grounds, (I) that a copy of the Record 
of Rights was not filed together with 
the application ; (2) that no Court-fee was 
paid tor the additional amount of interest 
claimed between the date of the plaint 
and the date of the application, and (3) 
.that the application was not verified by 
ali the — decree-holders, When the pre- 
.vious petition for execution was presented 
it was endorsed by the Sherishtadar of 
the Court with a note that no Court-fee 
on the incfeased amount of interest was 
filed and that copy of the Record of Rights 
wes not filed, but that a written translo- 
tipn of the verificatizn which was in the 
`mahajani character had been supplied. 
Oa the same day, the 24th April 1919, 
the Suburdinate Judge passed the foliow- 
‘ing order =- | 
. “ Return the execution petition tor need- 
.ful.and to be re-filed in tu.days from tbis 
date. "^ ; 
, That order apparently meant that the 
, dectee-holders were to. pay the additional 
Court-fee and supply a copy of the Record 
of . Rights. within io days. The’ order 
was not complied with but the present 
petition was presented within three years. 
‘In my opinon, it was not necessary that 
the previous application should be returned 
for the purposes mentioned. ^ Order XXI, 
IT. II to 14, of the Civil Procedure Code 
gives the particulars which the law requires 
to be stated in an application for exe- 
cution. If the application conforms with 
those rules and is presented upon a pro- 
perly stamped paper I think it must be taken 
to have been properly presented in accorda- 
ance with law. Rule 17 of the same Order 
prescribes the course which the Court 
shall take when the application does not 
conform with the requirements of rr. 
JI to 14 and provides that the Court shall 
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has preferred the present 


"to 
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ascertain whether stich oi the requirements 
of those rules as are appiicable to the case 
have been complied with, If they have 
not been complied with, the Court is em- 
powered either to reject the application 
or to allow the defect to be remedied within 
atime tobe fixed by it. Itfurther provides 
that where an application is amended 
under the provisicns mentioned, it shall be 
deemed to have been an application in 
accordance with law and presented on the 
date whem it was first presented, It may, 
perhaps, be inferred from this that where 
the application is returned on the ground 
that tbe;requirements of the rules have 
not been complied with and is not | amend- 
ed within the time fixed it cannot be re- 
garded as having been presented in accord- 
ance with law. It is nowhere stated, 
however, that. where the application.. con- 
forms with the prescribed reqttirements 
and is returned for some other reason -it 
shall not be deemed to have been presented 
in ‘accordance with Jaw. On -referring 

II. 1I to I4 no provision is 
found for the payment of any ` Court- 
tee ou the amount claimed in excess of that 
covered by the Court-fee paid” together 
with the plant, or for supplying.a copy 
of the Record of Rights, and, assumiug 
these were matters which the Court might 


require to be done, the failure to.do.them 


cannot, in my opinion, affect the validity 
of the application.as such. It was con- 
tended, however, that the failure to-supply 
the additional Court-fee was a fatal defect 
in the application. The application "was 
presented with an 8-annas stamp, .which 


‘is admittedly. in accordance with the re- 


quitemeats of Schedule IL of. the Court- 
bees Act, then in force, for applications 
of this nature. :'lhe authorities are ‘not 
uniform on the question whether additional 
Cotrt-lee is payable- on interest which 
has accrue on the .decretal amount since 
tne date of the suit and for which no Court-- 
lee has been paid with the plaint. But 
assuning,.without deciding, that it was 


"within the competency of the Court to-re- 


quire payment of the additional -Court- 
Íee before it would order execution..to 
proceed in respect.of the additional amount 
claimed, suca a fee was in no sense a Court- 
fee payable on an application for ,exe- 
cution: "It was, if payable at ell, a Courts 
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‘sition there stated cannot be stipported 


fee payable on the plaint in respect of a 
.part.of the subject-matter in dispute which 
‘could not. be..estimatéd at the time when 
‘the -plaint was presented, and which.it 
‘is not usual to exact at,that time. The 
failure to pay this fee would, at the most, 


' :entitle the. Court to. hold its hand and 


tefuse to allow execution to proceed or to 
-dismiss the application if the fee should 
uct be paid within the time ordered but 
its non-payment cannot invalidate an appli- 
cation” for execution properly stamped in 
"accordance with the requirements of 
the Court-Fees Act and containing the 
particulars required by the provisions of 
-O. XXI, rr. ii to 14,. But it was fur- 
‘ther contended that once the application 
-was returned for amendment it could not 
,be regarded as an application in accord- 
ance with law within the meaning of Art. 
182 of the Limifation Act unless the amend- 
ment was made within the time ordered 
and the application again presented. In 


‘support of this argumnt the case of Gopal 


Sah v. Jankt Koer (1) was relied on, but 
in that case the original epplication did 
not contain all the. particulars required 
by section 235-of the Code of 1882 (now 
O. XXI, t. 11), and it: wes returned tor 
&mendzient within a specified time, The 
vorder requiring amendment was not com- 
plied with and it cannot be said that the 
“application was ever properly presented 
in ,accordance with law. In the present 
‘case the application was not returned 
>on account of any defect in supplying 
.proper.'particulrs. In. the case relied on 
itistrue a broad proposition was laid down 
-that once the application is returned for 
-amendment. of any kind, even though 
.the defects had not’ vVitiated the 
application, it could not be regarded 
,subséquently as: made in accordance 
‘with: law. unless: the defects had been 
-cured within the time allowed. It was 
-tiot necessary on the facts of that case to 
Jay down any such broad propositian, 
-and the judgment in that respect was 


^criticised and not followed in the later 


«case of Mathura Prosad v. ' Anurago 
Koes (z) decided by the. same High Court 
in 1910. In my opinion the broad ‘propo- 


eet zl 


i (iy-23 C. 217: 1 12 Ind, Dec, (N. 8) 145; ; 
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upon a proper interpretation of the rules 
of O. XXI or upon general principles 
and should uot be followed. ` 
The only other question which was raised 
was tnat the application was not verified 
by all the decree-holders, ‘The application 
was signed by all the decree-holders and. 
was verified by all except one. ©. 
XXI, r. 11 (2), provides that save as other- 
wise provided by sub-rule (1) every appli- 
cation for the execution of a decree shall be 
in writing si2ned and verified by the appli- 
cant or by some other person proved to the 
satisfaction of the Court to be acquainted 
with the facts of the case. The verifica- 
tion in the present case was clearly signed 
by persons acquainted with the facts of 
the case and as they were themselves the 
decree-holders it may be presumed that 
the Court was satisfied that ‘they were 
acquainted with the facts of the case. It 
dues not appear to me that the application 
need be verified by all the‘-applicants. 
It may well be that where'there area nüm- 


"ber of decree-holders, some of them are not 


acquainted. with the facts of the case, and 
all the law requires is that the application 
should be verified by some person proved 


"to the satisfaction of the Court to be ac- 


quainted with the facts of the case. I 


‘think it would be straining the language 


of the rüle-too far to say that where there 
are mote applicants than one the verifi-. 
cation should besigned even by those who 
are not acquainted with the tacts of-'the 
case or that where one or moreate acquaint- 
ed with the facts of the case their veti- 


‘fication’ is not sufficient. In my opinion, 


this appeal fails and should be dismissed 
with costs. | 


Kulwant Sahay, J.—1 agree. 


N. H: Appeal dismissed, 
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ALLAHABAD HIGH CCURT. 
SECOND Crvir, APPEAL No. 103 oF 1922. 
. May I4, 1923... 
Present: ‘—Mr.. Justice Gokul Prasad. 
HARDIAL—PLAINTIFF—APPELLANT 
VEYSUS 
ALAM AND OTHERS—DEEENDANTS— ` 
RESPONDENTS. 

Lambardar, powers of —Leaseof . Zemindati land. 
A lambarday has authority, with reference 


. to.a particular season, to grant ‘a‘lease of zemin- 
dari land. 


Second appeal against a decree of 
the Subordinate Judge, . Jhansi, dated 
the ryth of September rgar.: 


Mr. Haribans Sahai; for the Appellant. 


Mr. Kumuda Prasad, for the  Re- 
spondents. 
JUDGMENT. This is a plaintiff's 


appeal arising out of a suit for recovery 
of certain. crops, or, in the alternative, 
the value thereof. The plaintiff's allega- 
tion was 'that he had 
"lahi aud mustard in 4 bighas of alluvial 
land beating No. 169, that. the defendants 
Nos. rto 9, having colluded with the 
-Patwari, the defendant. No. ro, forcibly 
cut away the crops sown ‘by the plaint- 
iffs about the 20th. of . March 1921. 
The defendant No. 10 is the Patwari 
of the village and was to receive one- 
tenth of the crops to be appropriated 
by defendants Nos. r to 9. The plaint- 
iff again sowed, some wheat, etretra, 
on ‘another plot of 7 bighas but the 
defendants Nos. x to 9 in collusion 
- with defendant No. ro cut and removed 
the crops. The plaintiff, therefore, brings 
` the suit for recovery of the grain removed 
by the defendants.or Rs. 347.the value 
thereof. 


"The eiee of the defendants Nos. 
I to 9 was that they had been plough- 
-ing -and sowing the field in question 
as 
year and had always been reaping the 
crops, that in the year in dispute they 
ploughed and sowed it as ‘usual under 
a lease ‘of Bhadon Sambat 1977. given 
by Shah Qutubuddin, 
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sown: wheat, 


it emerged from the river every, 


the lambardar 
and that the plaintiff had never sowed ` 


177 


i 

the field. in question nor had he any. 
right to the crops. ‘They also contended 
that there was no collusion between 
them and the defendant No. xo. 

Defendant No. ro denied any .collusion 
with the other defendants and alleged 
that the defendants themselves . sowed 
the crops and reaped them. 

The First Court came to the conclu- 
sion that Qutubuddin, the Jlambardar; 
had authority to grant the aforesaid 
lease and the defendants Nos. 1 to 9 
did, as a matter of fact, cultivate the 
plot in dispute. It further found that 
the plaintiff had no right to institute 
the suit and that the Patwari was not 
in collusion with the defendants. It 
did not decide the question ôf the value 
of the crops alleged to have been re- 
moved and on these findings dismissed 
the suit. 


The plaintiff went up in ‘appeal. ‘The 
leatned Judge of the lower Appellate 
Court has rightly found that the patta 
given by Qutubuddin was not for a 
period of more than a year and that 
the rent reserved could not be said 
to have been more than Rs. 100 in 
value. The paita, therefore, did neither 
require stamp nor registration (see, in 
this connection, Schedule I, Art. 35, 
Exemption A, of the Stamp Act of 899, 


1048 
also Government Order No. Wrote aum Gaye e 


dated the 3rd of Decembér 1885 pub- 
lished in the N.-W. P. Gazette of 1885, 
Part I, page 579). The lambardar has 
a right to give a lease of -zemindart 


. property having regard to the particular 
. season [viie the case of: 


Muhammad 
Kazim v. Miyan Khan (1). In this 
case having regard to the words of the 


. patta and specially to the fact that the 
. land gained by alluvion was to be measur- 


ed. later on, this paita could not refer 
to more than that particular year. "There 
was no certainty that the same land 
or the same quantity of land would 
emerge from the river the succeeding 
year. This. patia could not, there- 


e 


(x) 4 A. I, J. 538; À. W.N 


(1907) . 165; 29 
A, 554: 
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-. fore,. be said to be cne for more than 
one. year nor could it be said that the 
rent reserved was more than Rs. roo. 
This paita by the: lambardar was, there- 
fore, valid and the defendants were 
justified in cultivating the land. The 
lease: was, therefore, admissible in evi- 
dence and. required neither a stamp- 
duty nor registration. ` These were 
the only grounds pressed in the appeal. 
Under these circumstances, it. is not 
necessary ‘to consider the question whe- 
‘thet. a second appeal lies or not. "The 
appeal, therefore, fails and is dismissed 
with costs. 


N. H. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 188 
OF 1921. 
February 14, 1923. 
Present:— justice Sir Asutosh Mookerjee, 
" 'Kr., and Mr. Justice Rankin. 
BENOY BHUSAN ROY—DEFENDANT 
9t rdg — APPELLANT 


s 


M Versus 
^ EDHIRENDRA NATH JDE-—PrAiNTIFE— 
uw RESPONDENT. 

Transfer of Property Act (I V of 1882), s. 59— 
Mortgage-deed-—-Due execution— Attestation Bur- 


den. of prooj— Preswnption — Recitals, value of— ' 


' Evidence Act (I of 1372), s. 7o— Admission of 
execution— Admission by representative of execut- 
ant, value of. ` 

- -Amortgage-bond is not duly executed and opera- 
tive asa mortgage unless it is in fact signed by the 

` mortgagor'in the presence of at least two witnesses 
who. sign the document as attesting witnesses. 
[p-179, col. 2.] 
Shamu Patter. v. Abdul Kadir: Rowthan, 
15 Ind. Cas. 250; 39 I. A. 218; 35 M. 607; 16 C. L. 
J. 596; 16 C. W.N. 1009; 23 M.1,]. 321; 12 M. L.T. 
338; (1912) M. W. N. 935; 10 A. L. J. 259; 14 Bom. 
L R. 1034 (P.C), Ganga Pershad Singh 

. vi Ishri Pershad Singh , 45 Ind. Cas. 1; 27 C. I. J. 

5549: 4 P. L. W. 349: 16 A. L. J. 409; 34 M. L. is 
545; 22 C. W. N. 697; 20 Bom. L. R. 587; 23 M. 

YEN 388; (1918) M. W. N. 382; 8 L. W, 176; 45 C. 

- 748; 45 1. A. 95 (P. C.), referred to. ® 

It is incumbent on the party whorelies on a 
‘mortgage instrument to establish that the docu- 
‘ment was attested, as required by law. [p.179 
cols. 1 & 2.] 

(o | Arjun Chandra Bhadra v. Kailas Chandra 

^ Das, 70 Ind. Cas. 532; 36 C. L. J. 373; 27 C. W. N. 
263; (1923) A. I. R. (C.) 149, referred to, l 


In the case of a mortgage-deed, one of the attest. 
. ing -witnesses deposed that he saw the O 


N 
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and signed as an attesting witness while the 
Other said that he affixed his signature as al 
attesting witness at the request of the mortgagor 
but was unable to recollect whether he actually 
saw the execution of the document. Further it 
appeared that when the document was presented 
for registration, the second witness identified 
the executant, who, in his presence, admitted 
execution before the registering officer : 

Held, that, under the circumstance, an inference 
might fairly be drawn that the requirements cf 
the law were fulfilled. fp. 180, col. 1.) - 

Jogendra Nath Mukhopadhya v. Nilai Churn 
Bundopadhya, 7 C. W. N. 384, Ram Dei v. Munna 
Lal, 38 Ind. Cas. 175; 39 A. 109; 14 A. Jy. J. 1041, 
Uttam Singh v. Hukam Singh, 38 Ind. Cas. 651; 
39 A. 112; 15 A. L. J. 167. Shib Dayal v. Sheo 
Ghulam, 38 Ind. Cas. 694; 39 A. 241; 15 A. L. J. 
164, Venkata Reddi v. Muthu Pambulu Naick, 
60 Ind. Cas. 554 ; 39 M. L. J. 463, referred to. 

Where a mottgage-bond contains a recital 
that the consideration had been recieved by the 
executant, the burden lies upon the executant or 
his representative to prove that the recital was 


.untrue and to satisfy the Court how he became a 


party toa document which contained an untrue 
recital. [p. 181, col. 2; p. 182, col. 7.) 
Fulli Bibi v. Bassivuds Midha, 4 B. L. R.(F. B,) 


54; 12 W. R. (F. B.) 25, Rajah Sahib  Perhlad 
Sein v. Baboo Budhoo Singh, 12 M. I. A. 286 at 
p. 307;2 Suth. P. C. J. 225; 2 Sar. P. C. J. 429; 20 
E. R. 347, Ali Khan Bahadur v. Indar Pershad, 23 
I. A. 92; 23 C. 950; 7 Sar. P. C.J. 63; 12 Ind. Bec. 
(N.s.) 63r (P. C).  Brajeshware Peshakar v. 
Budhanuddi, 6 C. 268; 7 C. L. R. 6; 3 Ind. Dec. 
(N. S.) 175, Bisheswar Dayal v. Harbans Sahay, 
6 C. L. J. 659; 3 M. L. T. 38 and Rahimjan Bibi 


v. Imanjan Bibi, 15 Ind. Cas. 698; 17 C. I. J. 173; 
referred to. 


Under section 70 of the Evidence Act an ad- 
mission by the representative of a party to an 
attested document of its execution by the party, 
cannot be treated as an admission by the party 
himself. [p. 179, col. 1.] 


Appeal against the decree of the Subordi- 
nate Judge Second Court, Midnapore, 
dated the 12th of May 1921. 

Babus Mahendra Nath Roy: and 
Manmathanath Roy, for the -Appellant. 

Babus Brojolal | Chakravarti, ‘Ramani 
Mohan Chatterjee and ' Ramubrasad 
Mookerjee, for the Respondent. © =v 

JUDGMENT.—This is an appeal” by 
the defendant in a suit to enforce 
ainortgage security. The document 
was executed on the 27th March 
1911 by the father of the defendant in 
favour of the father of the plaintiff to se- 
cure a loan of Rs. 35,00 which was to carry 
interest at the rate of 2 per cent. per month. 
The suit was instituted on the oth Febru- 
ary 1920 by the son of the mortgagee 
against the son of the mortgagor.: The 


m 
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^ father. 
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plaintiff stated that as 
document had been lost, he produced 
a certified copy from the Registration 
Office. The defendant contested the 
claim on a two-fold ground; namely, 
first, that there was no valid mort- 
gàge-bond, executed and attested in confor- 
mity with the provisions of section 59 of 
the Transfer of Property Act; and, secondly, 


the original 


that no consideration had been paid on the . 


basis of the mortgage transaction, ‘The 
Subordinate Judge has overruled these con- 
tentions and has decreed the claim. On 
the present appeal, that decree has been 
assailed on each of the two grounds urged 
in the Trial Court. 

As regards the first objection, the Sub- 
ordinate Judge held that section 70 of the 
Indian Evidence Act rendered it unneces- 
sary for the plaintiff to prove execution 
aud attestation of the bond, inasmuch 
as the defendant, in his written statement, 
admitted execution of the bond by his 
This view cannot be supported. 
Section 70 provides that the admission of 
a party to an attested document of its 


. exetution by himself, shall be sufficient 


proof of its execution as against him, though 


. jt be a document required by law to be 


attested. The Subordinate Judge inter- 
preted this section to mean that the ad- 
mission by the representative of a party 


. to an attested document may be treated 


as sufficient proof of its execution. ‘This 
view is unsustainable on the plain langu- 
age of the section. The section speaks of 
an admission by a party to an attested do- 
cument of its execution by himself, that 
is, of its execution by the party concerned. 
An admission by the representatives of 
a party to an attested document of its exe- 
cution by the party cannot be treated as 
an admission of the party to an attested 
document of its execution by himself. 
Apart from this, there is an additional 
difficulty in the way of acceptance of the 
view taken by the Subordinate Judge. 


. In the present case, no doubt, the defend- 


. ant admitted that the bond was executed 


. by his father. 


At the same time, he 
specifically denied that the bond had 
been duly attested as required by 
law. in such circumstances, it is incum- 
bent upon the party who relies upon the 
ynottgaye instrument to.establish that the 


document was ottested as required by law. 
The case is covered, not by Nibaran Chandra 
Sen v. ' Nagendra Chandra Sen (1); 
Satish Chandra Mitra v. Jogendra Nath 
Mahalanobis (2), but by Arjun. Chandra 
Bhadra v. Katlas Chandra Das (3). It 
is consequently necessary for us to examine 
whether the document has been proved 
to have been duly attested. 

It is not disputed that a mortgage-bond 
is not duly executed and cannot operate 
as a mortgage unless it is in fact signed 
by the mortgagor in the presence of at least 
two witnesses who sign the document as 
attesting witnesses; Shamu Patter v. Ab- 
dul Kadir Rowthan (4) and Ganga Pershad 
Singh v. Ishri Pershad Singh (5). We 
must accordiugly examine whether this 


. document was in fact signed by the mort- 


gagor in the presence of at least two 
persons who affixed  th&ir signatures 
as attesting witnesses. ‘The original 
has been lost and we have on the 
record only a certified copy obtained from 
the Registration Office. The document 
shows, on the face of it, that it was. signed 
by the executant Rakhalraj Ray. . This 
is, indeed, admitted by the defendant. 
At the foot of'the document we have the 
signature of the scribe Soshi Bhushan Ray, 
Thereafter follow the names of two persons 
who are described as witnesses; these names 
are Haran Chandra Chatterjee and Bhushan 
Chandra Das. The document was execut- 
ed on the 27th March 1911 and, as the 
endorsement made by the Registering 
Officer shows, was presented for registra- 
tion on the same day by the mortgagor 
Rakhalraj Ray. He admitted execution 
and was identified by Bhushan Chandra 
Das whose name appears on the deed as 
that of an attesting witness, On 


(1) 44 Ind. Cas. 984; 22 C. W. N, 4440 — 

(2) 34 Ind. Cas. 862; 44 C. 345; 20 C. W. N, 10443 
zc. Te. J. 3175. oe k ] < 

(3) 70 Ind. Cas. 532; 36 C. L. J. 373; 27 C. We 
N. 263; (1923) A. I. R. (C) 149. 

(4) 16 Ind. Cas. 250; 39 J. A. 2187-35 M. 607; 
16 C. L. J. 596; 16 C. W. N. 1009; 23 M: L. J. 321; 
12 M. L. T. 338; (1912) M. W. N. 935; 10 A. Ie J. 
259; 14 Bom. L. R. 1034, (P. C.). 

(5) 45 Ind. Cas. 1; 27 C. L. J. 5498; 4 P.L. W. 349; 
16 A. L, J. 409; 34 M. L. J. 545; 22 C. W. N. 695; 
20 Borm. L. R. 587: 23 M. L. T. 388; (1918) M. W. 
N. 382; BL. W. 176; 45 C. 748; 48 TA 94 (P. A 
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ihe strength: of this admission of exe- 
-Ctition, the' registration was completed. 
"In the-Trial Court, the scribe Soshi Bhu- 
‘shan Roy, though. summoned as a wit- 
"ness, -did “not appear to give evidence. 
‚Haran. Chandra Chatterjee was examined on 
"commission." Bhüsan Chandra Das was 
duly summoned and was present in Court 
on the 18th March 1921; but when the trial 
‘actually commenced he-was not found and 
accordingly. - was not examined. The 
- examination of Bhusan Chandra Das might 
"not have-Been insisted upon by reason 
cof uthe erroneous view taken by the Sub- 
ordinate :Judge-as to the scope of. section 
"70 of theIndien Evidence. Act: we conse- 
‘quently decided to give -an - opportunity 


vto the” ‘parties’ to. examine  Soshi 
‘Bhushan -Ray ‘and Bhusan Chandra 
‘Das. It was further alleged in the 
-course -of -fhe argument that Haran 
‘Chandra’ ‘Chatterjee, on the ground of 
“pretended illness, avoided the. Court, 
“and . was examined ` on- ‘commission. 


DWe- accordingly decided to summon .Haran 
- Chandra Chatterjee .also for  examina- 
‘tion in this Coürt. These three persons 
: have been examined here. .Soshi Bhushan 
- Ray admits that he acted as the scribe; 
-but he states that. he was not present when 
“the document was actually executed. 
-Haran Chandra Chatterjee adheres to the 
--statement he made in the Trial Court that 
' he-was present at the time of .execution 
- of the- document; that-he saw the execut- 
¿ant affüx-his signature thereto and that he 
` thereafter : put down his.own name as that 
' of an attesting. witness. -Bhusan. Chandra 
- Das states that at the request of. the mort- 
- sagor he: became.-a witness to- the do- 
"cument. -He admits that he did affix his 
-signature -to the document .but he has no 
recollection. of any other circumstances 
in connection with the execution of the do- 
cument. He admits, that,-on the day of 
,execution,. he was later on present at the 
Registration Office and that he identified 
‘the mortgagor Rakhalraj Ray when the 
latter admitted execution before the regis- 
tering. officer. 
-whether on the facts stated, the inference 
may legitimately be -drawn that the .re- 
quirements of .section 59 of the Transfer 
‘of Property Act have been fulfilled ;in other 
"words, - whether’ Rakhelraj Ray- CXe- 


N 


The question thus arises . 


‘cuted the document in the presence of two 


persons who saw him execute the document 
and became attesting witnesses: As Te- 
gards Haran Chandra Chatterjee there 
can, in oür opinion, benodoubt that he was 
present, that he did see the execution and 
that he affixed his signature as an attest- 
ing witness. As regards Bhushan Chandra 
Das, we accept his testimony that he was 
present and affixed his signature as an 


‘attesting witness at the request of the mort- 


gagor. But he was unable to recollect 
whether he actually saw Rakhalraj Ray 
execute the document. The ^ appellant 


‘contends that such evidence as this does 


not entitle the plaintiff to treat the docu- 
ment as a valid mortagage-deed. We 
are not. prepared to accept this contention 
as well founded. 

The principle applicable to cases of this 
character was considered by this Court 
in Jogendra Nath Mukhopadhya v. Nitai 
Churn Bundopadhya (6) by the Allahabad 
High Court in Ram Dei v. Munna Lal 
(7), Uttam Singh v. Hukam Singh (8) and 
Shib Dayal v. Sheo Ghulam (9) and by the 
Madras High Court in Venkata Reddi v. 
Muthu Paetbulu Naick (10). In the first 
of these cases, Jogendra Nath M ukhopadhya 
v. Nitai Churn Bundopadhya (6), the mort- 


- gage-deed, on the face of it, showed that 


it was attested by two witnesses. One 
07: them was the writer, but he denied exe- 
cution of the'deed by the mortgagor. ‘This 
denial, however, was found to ‘be false 
by the Court of Appeal below. “The other 


' witness stated that the mortgagor signed 


in his presence, but he was not able to 
remember whether the mortgagor signed 
also in the presence of the/writer. It ap- 
peared, however, on the face of the docu- 
ment, that the signature of the writer pre- 
ceded that of the other witness. It was 
tuled by this Court that it might be 
fairly presumed that both signed as attest- 
ing witnesses after the execution of the 
document by the mortgagor and that such 
presumption might be made on the prin- 
ciple enunciated in section 114 of the In- 
dian Evidence Act. Reference was made 


(6 7 C. W. N. 384. 


(7) 38 Ind. Cas. 175; 39 A. 109; 14 A. L. J. 1041. 
(8) 38 Ind. Cas. 651; 39 A. 112; 15 A. L. TJ..'164. 
(9) 38 Ind. Cas. 694; 39 A. Hd 15 A. L. J. 167. 


(10) 60 Ind.-Cas. 554; 39 M. L. J. 463. 
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to the decision in Burgoyne v. Showler (11). 
In that case, upon the face of the Will, 
without u memorendium of attestation, 
there was a signature of the testator at, 
the foot, as also the. subscription of two 
witnesses. It was ruled by Dr. Lushing- 
ton that, in the absence or death of wit- 
nesses, prima facie, the presumption is that, 
the testator -signed in the joint presence 
of the two persons-and that they subscribed 
in his presence. This principle was applied 
by the Allahabad High Court in the three 
cases mentioned where reference was made 
to Wright v. Sanderson (12). “These de- 
cisions were followed,.as based on sound 
principle, by the Madras High Court in 
the case mentioned before. 
may in this connection be made to the 
decision in In the goods of Gunsian, 
Blake v, Blake (x3), Harris v. Knight (14). 
and In the Guods P Frances Peverett (15).- 
In the case before us, 
affirmative testimony of one attesting wit- 
ness that he was present, saw the execution 
and became an .attesting w:tness. We 
have the testimony of another witness 
that, at the request of the mortgagor, he 
became an attesting witness. We have 
the further fact that, on the same day 
when the document was later on presented 
for registration, this second witness identi- 
fied the executant, who, in his presence, 
admitted execution before the registering 
officer. At that time the signatures of 
these witnesses appeared as those of attest- 
ing witnesses on the face of the document 
presented for registration. We may, in 
these circumstances, legitimately draw 
the inference that the requirements of 
the law were fulfilled. No doubt, as pointed 
out in In the Estate of Strong, Strong 
v. Hadden (x6), the question is one 
of inference from the surrounding 
circumstances; and cases are conceivable 
where the Court may decline to draw the 
inference by reason of proof of facts which 


(11) (1844) 1 Rob 5; 3 Notes of Cases 201; 8 
Jur.814; 163 I5; R. 945. 

(12) (1384) 9 P. D. cd 33. E j. P. 49; 50 L. T. 
769; 32 W. R. 560; 48 J. P 

(13) (1882) 7 P. D. 102; fr T J.P. 36; 46 L. T. 
641; 51 L. J. Ch. 377; 30 W. R. 505. 

(14) (1890) 15 P. D. 170; 62 d^ T. 507. 

He (1902) P. das 7I L. J. P. x145 87 L. T. 143. 

16) (1915) P. 211; 84 Lof. P. 188; 112 L. T 
9 97; 31 T. L L R 256 M 


Reference: 


.we have the 


show that the- requirements of the law were. 
not in the contemplation of the parties; 
In the. present case, no such ‘consideras: 
tions arise and we hold that the document. 
in suit is a duly attested and registered: 
mortgage-deed. 

We may add that when the case was otis 
ginally argued before us, advantage was: 
taken by the appellant of the failure of 
the respondent to produce the mortgage. 
bond to build the argument that the mort- 
gage-bond was never taken out of the Re- 
gistration Office because the consideration 
was not in fact paid by the mortgagee. 
to the mortgagor. At -the request of'the 
parties, we called for a report from the 
Registration Office as to whether the doctt-, 
ment was still iu the custody of the officer 
concerned. “The Registrar stated’ that the 
document . was” taken: out Of the’ Regis- 
tration Office on the 31st March rgrz, that 
is, four days after it had been executed 
and presented for registration. If the dos. . 
cument was taken out by the mortgagor, 
it should in the normal course of events: 
be in the custody of the appellant. If, 
on the other hand, it was taken out by or 
on behalf of the mortgagee, we have to con- 
sider whether the story of loss, as narrated 
by Haran Chandra Chatterjee, is probable. 
Bhushan Chandra Das has stated that he 
actually took it out of the Registration 
Office on behalf of the mortgagee and made 
it over to Haran Chandra Chatterjee, who 
states how it was lost whilein his posses- 
sion. This story is corroborated by the 
affidavit made by Haran Chandra Chatterjee 
beforethe Magistrate of Howrah on the 
roth Apriligro when he notified the loss of 
the document. ‘he failure of the plaintiff 
to produce the original mortgage-bond 
does not consequently lend colour to the 
theory that the mortgagor did not deliver 
the document. to' the mortgagee because 
no consideration was paid or the trans- 
action. =-. 

As regards the second objection, the de- 
fendant is in no better position. The do- 
cument was executed by his father, and 
contains a recital that the consideration 
had been received by the executant. The 

burden lies upon the executant or his re- 
presentative to prove that the recital was 
untrue and to satisfy the Court how he be- 
came a party to a document which contained 
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-añ untrue. recital of this description ; Puli 
Bibi v. Bassirudi Midha (17), Rajah Sahib 
` Perhlad Sein v. Baboo Budhoo Singh (18) 

-and Ali Khan Bahazur v. Indar Parshad 
(19), Brajeshware Peshakar v. Budhanuddi 
(20), Bisheswar Dayal v. Harbans Sahay (21) 
Rahimjan Bibi v. Imanjan Bibi (22). 
This burden has not been discharged. 
On the other hand, there is affirmative 
evidence on- the part of the plaintiff to 
show that consideration- was in fact paid. 
We- hold accordingly that the Subordinate 
Judge has correctly found that consider- 
átion passed as alleged and that the mort- 
gage transaction was operati ve. 

` 5 The result is that the decree of the Sub- 

ordinate 

is’ dismissed with costs. 

“S.C. M, & N. H. 


4 


..(18) 12 M. I. A. 286 at p. 307; 2 Suth. P. C. J. 
225; 2 Sar. P.C. J. 429; 20 E.. R. 347 


(19) 23 1. A. 92; 23 C. 950; 7 Sar. P. C. J. 63; 


" y2 Ind.’ Dec. (N.S.) 631 (P. C). , 

. (20). 6 C. 268; 7 C. I. R. 6; 3 Ind. Dec. (N.s.) 

175. .. 6 ; ' < 
(21) 6 C. L. J. 659; 3 M. L. T. 38. 

` (22) 15 Ind. Cas. 698; 17 C. E. J. 173. 
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. . MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL NO. 95 OF 192%. 
x dE . April 19, 1922. 

. Present -— Sir Walter Schwabe, Kr., 
Chief Justice, and Mr. Justice 
u ...— Coutts-Trotter. 
THE ADMINISTRATOR-GENERAL, 
. MADRAS-—PETITIONER—APPELLANT 
ND Versus 
- V. V. RAMIAH AND ANOTHER— 
APPLICANTS— RESPONDENTS, 
Adminisirator- General's Act (II of 1874), 
^os. 52— Administrator- General's Act (I I I of rots) 
s.42—Rules framed by Madras Government, v. 


II (3 à 
Act of 1874— Fees payable to 


of Statutes.’ 

In the case of the administration of an estate 
Which commenced before the 1st April 1914, the 
amount which ‘the 'Administrator-General is to 
receive is a percentage ‘on the value of the assets 
distrihuted, provided they have, before distribu- 
tion, been collected by- him ; with theresult that if 


Tadge is affirmed and this appeal. 


| ] -. Appeal dismissed, ` ` 
+ (17) 4 B. T. R* (F. B.) 54:12 W. R. (F. B.) 25. ` 


(2) — Administration commenced under 
Administrator 
General — Computation, -method of— Interpretation 


there is a rise in the value of the estate since collec- 
tion he gets a larger amount by way of commis- 
sion, and if there is a fall in the value of the estate 
n PU EM decreases proportionately. [p. 184, 
col. 1, 

Per Schwabe, C. J.—The first principle ‘of 
the interpretation of a Statute is to take the: 
ordinary interpretation of the words, and it is 
only in cases in which there might be more than 
one ordinary interpretation of the words that the 
Court has to look to anything outside to arrive 
at the meaning. [p. 183, col. r.] 


. Appeal from the juagment of Mr. 
Justice Phillips, dated the 23rd of. 
September 1921, passed in the exercise 
of the Original Testamentary Jurisdiction 
of this High Court, in O. P. No. 13 
of I921. so 


Mr. J. R. Atkinson, for the Appellant, 

. Messrs. V. V. Srinivasa Atyangar and 
K. Krishnaswami Atyangar, for the Res- 
pondents. 


- 


s JUDGMENT. 

Schwabe, ©. J.—The question is 
whether, for the purpose of arriving at 
the amount of commission payable to the 
Administrator-General in the administration 
of an intestate estate in cases where the 
administration commenced before Apri! 
1914, the value of the assets is to be taken 
at the date of their collection or at the 
date of their distribution. 

By the Act of 1913, the fees, whether 


by percentage or otherwise, to be charged 


in respect of the duties of the Administra- 
tor-General are those that may be pres- 
ciibed by the Government provided that 
in respect of estates the administration 
of which commerced before tke Act, the 
fees prescribed are not to exceed the fees 
Jeviable in respect of such an estate under 
the Act of 1874, which had been in force 
down to that date, and which was by, 
that Act repealed. The word ‘ prescrib- 
ed", in that section means “prescribed 
by rules issued. by the Government. " 
So far as Madras is concerned, rules have 
been issued by Government in 1916. Rule 
II (1) prescribes that the Administrator- 
General shall be entitled to receive a com- 
mission upon the amount or value of the 
assets which he collects at rates varying 
according to the total value of the estate, 
Sub-section 3 (c) of the same rule, referring 
to the comunission payable in such cases 
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says that, “ such commission shall be pay- 
abte to and retained by, him upon the 
collect-on of the assets.” The rule goes 
on after a full stop. “ In the case of any 
estate the administration of which has 
been committed to the Administrator- 
General before the ist April 1914, the 
commission chargeable shall be at the rate 
ot five per centum as prescribed by sec- 
tion 52 of the Admuinistrator-General’s Act, 
1874, ot at the rate of three per centum 
in the case of estates falling under section 
53 of that Act,” Though it is very diffi- 
cult to construe that rule, I think that 
it means that the new rates prescribed 
are to prevail in respect of estates newly 
coming under the administration, but that 
1n respect of old estates, the old law is 
to prevail I think that the object of 
that was to avoid the difficulties which 
would otherwise arise owing to the pro- 
viso in section 42 of the Act of 1913, which 
would involve an examination in each 
case to ascertain whether or not the rate 
charged exceeded the rote chargeable under 
the old Act, and, in my judgment, the 
policy was to keep alive for the pre- 
1914 administrations the old Act of 
1874. 

We will, therefore, have to look at the 
Act of 1874 (section 52) to ascertain how 
the amount to Le charged by the Adminis- 
trator-General is to be arrived at. In 
coustruing section: 52 of the Act of 1874, 
we must apply ali that rules of construc- 
tion which applied to that section, when 
in force, in order to throw light on the 
intention of ‘the Legislature ia enacting 
particular words in the section under inter- 
pretation, and, therefore, 1 think, in order 
to solve the question of the meaning of 
section 52, we are entitled, and indeed 
bound, to look to sections 53, 54 end 

"The first principle of interpretation ;is 
to take the ordinary interpretatiou of the 
words, end it is only in cases in which 
there might be more than one ordinary 
interpretation of words, that one has to 
look to anything outside to arrive at the 
meaning. The words of section 52 are: 
"The Administrztor-General of Bengal shall 
be entitled to receive (a commission) at 
the rate of three per centum, and the Ad- 
ininistratorssGeneral of Madras and Bom- 


_tkink the words, 


Administrator-General 


bay, respectively, 
centum, upon the amount or valu' — oi 
the assets which they respectively collect 
and distribute in due course of adminis- 
tration.” The amount of the commis] 
sion, whether it be three per centuni or 
five per centum, is made payable upon the 
amount or value of the assets collected 


and distributed. The ordinary English 


meaning of these words is “ ou what js 


“both. collected and distributed;" or,- to 
put it in other words, “ on what, having 
been collected, is distributed." On that 


perly ascertained until distribution, It is 
said that, if one looks at section 54, it is 
clear that the meaning is not the ordinary 
English meaning, but the words must 
be read either to mean “ pn the amount 
or value of the assets when collected ” 
or “on the amount or value of. assets 
when distributed, whichever may be 
the lesser amount,” and an argument 
was addressed to us based on sectiorr 54 
which in foct provides that onehelf 


at the rate of five Per 


_interpretation the value cannot be pro- - 


F 


of the commission is to be peyable: 


and retained by tke Administrator: 
General upon collection and the other 
half upon distribution, which is said 
to show that you must value at the 
time of collection in order to arrive 
at the commission payable. I confess 
that this provision of section 54 gives 
rise to very consideroble difficulty, but, 
on the whole, I think it can be ex- 
plained by saying that the object of 
section 54 was to provide for the pay- 
ment on account: to one Administrator- 
General, ənd , the possible adjustment 
of accounts between him and 
sequent ^ Administrator-General when 
one had collected and the other had 
distributed, 
affect the amount that 
estate, and I 
“the amount of the 
-jJawfully retained by the. 
upon the dis- 
tribution of the assets shall be d emer 


was to be paid by the 


commission 


‘at distribution within the meaning ; of 


this Act" are a corroboration of this 
view, because, ia my view, if the other 
interpretation were Tight, that clause 
might be read " the amount of the 
commission ` lawfully retained by the 


a suüb- 


and was not intended to,: 
.and did not, 
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Administrator-General upon the collec- 
tion. or the distribution of assets shall 
be deemed a distribution in the due 
course cf administration within the mean- 
ing of this Act,"'. In my view the true 
explanation is that that section had 
nothing whatever to do with the public, 
excépt-in so fer as it entitled the Ad- 
ministrator-General to retain some money 
in :edvance; and-that.the rights as bet- 
ween:the public and the Administrator- 
Géneral are governed by section 52; 
and I see no reason for departing from 
what; in mmy view, is the natural 
pretetion of thé words of that section 
and: thereis no reason^ for not holding 
that the amount-wkich the Administrator- 
‘General is to ‘receive is a percentage 
on ‘the value ‘of the essets distributed 
provided, ‘of course, they have, before 
distribution, -Beea collected by him, 
with the result that if there is. a rise 
in the value of the estate since collec- 
tion, he gets a larger emount by way 
of ‘Commission, -and 


sion. decreases proportionately, 

Ori these--grounds, I think, this judg- 
ment^must be- reversed and the appeal 
must be allowed but, without costs 
as'the matter is one of^ public import- 
ance-: end thè- Administrator-General 
quite -properly does not press for Lis 


costs. The réspondent will” take his 


costs .ovt of thé estate. 
‘Coutts-Trotter,,§ J—I think this 


is a ‘very difficult case. The . matter 
arises by réason of-section 42 of Act 
IIl'of “1913 which provides for fees for 
. the Aduministrator-General by rules 
promulgated by Government. The Act 
took the place of an old Act, II of 1874, 
which provided fees for the Administra- 
tor-General on a -totally different basis, 
In’ those days the taking of the fees 
was a personal ‘remuneration for Lis 
services; under the present Act the tees 
go to Governinent and the Administra- 
tor-Gencral is said a fixed salary for 
the work :of his office. By the rules 
certain. rates are fixed. By rule II 
(3) (a), the Administratcr-General is en 
title? to receive on the amount or value 
of the assets which he collects in åre 
course’ o! -administration reniwnzration 
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| it there is a fell, 
in the value of the estate his commis- 
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according to s „ertain seale vatyivg 
with the valve of the estate; Sut-rule 
(c) rins as follows :—'' Such commis- 
sion shall be payeble to ard retained 
by him upon the collection of the assets, 
In the case of any estate tke adininis- 
tration of which has been .commiütted- 
to the Administrator-General before the : 
ist April i9r4 üt is inrega:d to such” 
an estote that this case hss arisen) 

the commission chargeeble shell be at 

the rate of fiye per centum as prescribed 

by section 52. of the Administratort- 
General's Act, 1874, or at the- rate of 
three per centum in the case of estates 
falling under section 53 of thet Act." 

The argument that has been put forward 
in this case is that the reference to sec- 


. tion 52 of tbe Act of 1874 and. .section 


53 of that Act did not incorporate any- 
thing of those sections beyond the rate 
of per centage, which is contained there- 
fn, fiveper centum in one case and. three 


per centum in the other. That is a 
very attractive argument. and would 


make a very short: way to the decision 
of the case, but, in my opinion, 1t 1s 
an argument that cannot -be accepted, 
though I have very great doubt about 
it. The-words occur in-a section which 
is not fixing a schedule or scale of charges 
which is. sub-section. (a), but in a sec- 
tion which appears to be defining and 
fixing the time at which the commis- 
sion shall be payable to and taken over 
by the Administrator-General, which 
is. upon the collection: of .the assets. 
I. cannot think that even a careless: 
draftsman would insert in such a section 
a. topic which did not. relate to the 
matter therein but related. to what I 
may call the method. of. computation 
of the commission as distinct from what 
ue amount of the commission is to 


Having got over that initial difficulty 
Ifind myself in this position: that Iam 
to look to section 52:0f the Act.of 1874 ` 
to find out how the perception of the 
commission is to be carried. out, and the 
section runs thus; “The. commission 
Shall be received at the following rates, 
viz. at the rate of five: per centum 
upon the amount or value of the assets 
which they (that is, the respective Adminis:.. 
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trators-General) respectively collect and 
distribute in due course of administra- 
tion. ” 
sion on the value of what they collect 
and distribute. If these words stood 
alone, I should have very little difficulty 
about it. It seems to me that they 
must mean as my Lord paraphrased 
it—the amount of assets which, having 
collected, they proceed to distribute 
in due course of administration. They 
cannot distribute before they have collect- 
ed. It may be that the words are 
superfluous, but to my mind they bear 
the plain meaning that the commission 
is to be taken on what reaches the 
hands .of the -beneficiary. through the 
hands -of the Administrator-General. 
It. seems to me that that produces 
the most reasonable result, that the bene- 
ficiary should ' pay commission only 
on what. reaches him during the course 
of administration. I cannot overlook 
another aspect of the case, vtz., that 
the new Act unquestionably has put 
an end. to .that construction, so that 
to the mere argument that it was reason- 
able, I do not think that I ought to 
attach too much weight in constru- 
ing the Act of 1874. Nevertheless, I 
think. that this is the primarily reason- 
able. meaning of the words apart from 
any question. of policy or equity. But 
then it is said, in order to constr 
section 52, you have got to look to 
section, 54 of that Act and if you find 
that that  contemplates some other 
method of computation, then, although 
section 54 is no doubt dead, itis per- 
fectly legitimate to use it as a means 
of ascertaining . what must have been 
the necessary meaning of section 52. 
I accede to that argument and I think 
we are entitled and indeed bound to 
look at the other sections for the purpose 
of construing any:one of them though 
only one is in fact re-enacted. Section 
54 says. that one half of the commis- 
sion shall be paid to. and retained by 
such Administrator-General upon the 
collection of the assets and the other 
half shall be payable to the Administra- 
tor-General who distributes any assets 
in due course: of administration, and 
may be retained by, him upon such 


They are to be paid commis-- 


distribution. If the object of that sec“ 
tion is clearly to provide for the case 
Where there is a change in the office 
of - the’ Administrator-General during 
the course of the administration of any 
given estates and to provide a method 
by which the commission should be 
shared’ between the successive incum- 
bents of the office, then. of course, the 
provision that one half of the commis- 
sion would be paid to the Administrator- 
General who collects the assets will 
of course take effect, whether there is 
going to be a change or not, because 
no one knows whether the Administra- 
tor-General will survive to distribute 
or whether he will not. The argument 
based on these words is that 
of such commission 'involvegs this posi- 
tion, that the exact amount of the 
commission must be 
time of the. collection of the assets, 
because you cannot allot one-half 
of a quantity which is not once and for 
all fixed. The answer appears to me 
to be that you can make an approxi- 
mate estimate of the likelihood of the 


total amount of the assets and on such - 


an estimate the one-half commission 
has to bé based. 
the case in regard to the estate that 
has given rise to the present discus- 
sion, increases in value between the collec- 
tion and distribution, it is obvious that 
there -has got to be a collection of 
the other half of the commission upon 
the estate which has increased in value. 
Some suggestions have been made in 
the helpful arguments of Mr. V. V. 
Srinivasa Aiyangar as to how that is 
going to be worked out. Where there 
are two halves you must have obviously 
a second valuation of some sort if you 
are to carry out section 52 and bring 
in the value of the estate and distri- 
bution at all. This is no doubt a rough 
and ready rule and to carry it out 
literally may effect the result: that the 
subsequent Administrator-General would 
get a large commission, while his pre- 
decessor who had worked for the collec- 
tion would get a comparatively small 
amount. That may be the effect of 
that section. Another method is to 
suggest that what the section contem- 


‘ one-half . 


known at the 


If the estate, as is 
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plates—for it says: not a word about 
it—must be some sort of real adjust- 
ment as between the 
General in office at the time of 
collection and the Administrator-General 
in office st the time of: distri- 
bution so as to make their sharers equal. 
But I think, it is unnecessary for me to 
go into the various suggestions as to the 
true construction of section 54 because, 
as I have already said, section 54, to 
.my mind, is only legitimately consider- 
ed as a guide to construe section 52. 
I have come to the conclusion in agree- 
ment with my Lord, that section 54, 
whatever it means and whatever be 
its true? construction, is an important 


guide, There are two possible results, © 


first, that the Administrator-General 
should have*a little cash in hand to 
proceed with his work of collecting 
the assets and administering the estate 
and, secondly, that the foundation should 
be laid for an adjustment of some sort 
as between „successive 
General. But section 54 does not control 
the fixing of the commission as bet- 
ween the Administrator-General—whe- 
ther he be the same person throughout 
or not—on the one hand and the bene- 
ficiary who is to pay the commission 
on the other, and, in my opinion, the 
commission fixed by section 52 can only 
be the commission upon the value of 
the assets as they are ultimately dis- 
tributed and placed in the hands of the 


beneficiary or beneficiaries. | 

‘J; therefore, agree that this appeal 
must be allowed. 

VN V 

Z. K. Appeal allowed., 


ALLAHABAD HIGH COURT. 
EXECUTION SECOND CIVIL APPEAL NO. 38 
| OF 1923. 

June 13, 1923. 

. Present :—Mr. Justice Kanhaiya Lal. 
GOPAL DAS AND ANOTHER—JUDGMENT- 
DEBTORS—APPELLANTS 
VETSUS 
Babu GAURI SHANKER PRASAD 
AND OTH ERS~-DECREE-HOLDERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 47, 


CASES, 


Administrator- 


Administrators- 
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I51—-Ovder for payment of costs of commission; 
nalure of— Enforcement. of such ovder—Inherent 
power—-Proceedings to enforce ordery, nature of 
— Appeal, 

An order passed by a Court for the payment 
of the costs connected with the execution of a 
commission which are recoverable from the parties 
to the suit, is virtually an order in favour of an 
officer of the Court, and may be enforced under 
the inherent powers conferred on the Court by 
section 151 of the Civil Procedure Code, and any ` 
proceeding taken to enforce such order is not 
a proceeding between the parties to the suit 
within the meaning of section 47 of the Code, 
as LY order is not open to appeal. [p. 187, 
col. 2. 


Execution second appeal against a` 
decree of the District judge. Benares, 
dated the 5th of October 1922. 


Mr. K. Verma, for the Appellants. 
Dr. K. N. Katju,for the Respondents. 


JUDGMENT.—In a suit for parti- 
tion a preliminary decree was passed 
appointing a Commissioner to make 
a partition and to ascertain the debts : 
and outstanding amounts and the capital ' 
and stock-in-trade of a certain shop 
and to take them in account in fram- 
ing his proposals. That  decree* was 
the subject-matter of an appeal to this 
Court. While that appeal was pending, 
the Commissioner proceeded with his | 
work and found that a sum of Rs. 100, 
settled as payable to him for executing 
the commission, was insufficient in con- 
sideration of his labour. He, therefore, 
when submitting his accounts and the 
list of the properties proposed to be 
partitioned, moved the Court to award - 

, him Rs. 800 as his fees for the work 


he had done. The Court thereupon’ 
ordered that Rs. 600 should be paid 
to hit by the plaintiffs and Rs. 200 


by the defendant, and that if the appeal 
from the preliminary decree was success- 
ful, the defendant would be entitled 
to recover the latter sum from the 
plaintiffs. It further ordered that a 
decree for the amount should be  pre- 
pared in favour of the Commisssioner 
against the parties to the suit. This 
order was passed on the 22nd of March 
I919; but no decree was actually pre- 
pared in’ pursuance of the above order: 
in favour of the Commissioner. "The 
plaintiffs made default in the payment 
except of a small portion of the money, 
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‘The appeal from the preliminary 
decree eventually succeeded and the 
entire claim was ultimately dismissed 
by-the Court of first instance on the 
I5th of April 1920. -In the closing or 
final decree then prepared the direction 
of the 22nd of March rgr9 regardirg 
the payment of remuneration due to the 
Commissioner by the plaintiffs was 
not embodied.: Meanwhile, the plain- 
tiffs obtained an order , adjudicating them 
insolvents, or the 24th ef March’ 1920. 
They subsequentiv obtained an order 
of discharge on the 26th of January 
1921. During the insolvency proceedings 
no mention is said to have been made 
by them of the amount which they were 
liable to pay to the Commissioner and 
in the schedule of proved debts pre- 
pared the amount due to. the Commis- 
sioner is not stated to have been sbown. 
Au application has since been made 
by the Commissioner for the execution 
of the order of the 22nd March 1919 
by the arrest of the plaintiffs. The 
plaustiffs opposed -this application on 
the ground among others that, having 
been declared insolvents and discharged 
they ‘were not liable to arrest in lieu 
of a-debt proveable in the insolvency 
proceeding within the meaning of sec- 
tions 34 and 44 of the Provincial In- 
solvency Act (V of 920). When this 
objection came up for hearing the 
plaintiffs-judgment-debtors stated, that 
they were not in a position to pay any 
money at that time but would be able 
to do so after they start some business 
add earn some money. The Commissioner 
agreed to allow them time for the pay- 
ment of the money due to him. The 
learned Subordinate Judge acceded 
to the request of the. judgment-debtors 
for time and allowed them two years 
to pay the: money, but at the same 
time he disallowed their objection. The 
judgment-debtors appealed to the District 
Judge who dismissed their appeal holding 
that no appeal was entertainable under 
section 47 of the Code of Civil Pro- 
cedure. The preliminary question for 
consideration here is, whether section 
47 has any application to the case. 
As has already been: pointed out, there 
was no decree. prepared ; in the case; 


in fact the person who was seeking 
redress was not even a party to the 
suit in which the order sought to be 
executed was passed. The order in ques- 
tion was virtually an order passed by 
the Court in favour of one of its officers 
for the payment of costs connected 
with the execution of a commission 
which were recoverable from the parties 
to the suit. An order of that character 
may be enforced by the Court under 
the inherent powers conferred upon it 
by section I5r of the Code of Civil 
Procedure in such manner as may be 
thought proper. Any proceeding taken 
ir enforcement of such an order is not 
a proceeding between the parties to a - 
suit for the execution of a decree with- 
in the meaning of sectiog 47 of the 
Code of Civil Procedure and the learned 
District Judge was right in holding ` 
that no appeal lay to the Court below 
and no appeal would similarly lie here. 
The appeal is, therefore, dismissed with 
costs. 


W.QC.A. Appeal dismisse t. 


LAHORE HIGH COURT. 

FissST CIVIL APPEAL NO. 459 OF IgI7. 
December 13, 1921. 
Present:—Mr. Justice Broadway and Mr, 
Justice Martineau. 

RAM CHAND — DEFENDANT—APPELLANT 
Versus 
BANK oF UPPER INDIA, IAMITED, 
DELHI-—PLAINTIFF—AND THE DIAMOND 
JUBILEE FLOUR MILLS COMPANY, 
LIMITED, DELHI—DEFENDANT— 

. RESPONDENTS. 

Company in liguidation—-Secured creditor, rights 
of —Winding up order, effect of — Appeal—Objection 
to document admitted by First Court, whether 
entertainable, 

The rules relating to insolvency proceedings . 
are, as far as possible, applicable to liquidation 
matters. [p. 192, col. 1.] 

When a Company goes into liquidation, a secur. 
ed creditor may realise his security and recover 
therefrom the whole of his principal as well as 
the interest up to the date of his realisation, and . 


188. 


not merely the amount due on the date of the 


i 
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winding-up order. But if he realises his security: 


and has to prove for a balance, the remaining 
assets of the Company would only be liable for 
such principal and interest as was due on the 
date of the winding-up order. The hypothecated 
property is liable for the whole claim and it is 
only the liability of the remaining of assets that 
is affected by the winding-up. order. [p. 192, 
cols. x & 2.] . 

A secured creditor in the case of a liquidation 
is.on the same footing as in that of insolvency 
proceedings. He may, if he choose, disregard 
the liquidation -proceedings and proceed against 
his security. [p. x92, col. r.] 

Case-law discussed. 

It is too late in appeal to object to the admissi- 
bility ‘in evidence of docnments, for instance, 
answers to interrogatories, which have been 
admitted without ob ection in the First Court. 
(p. 190, col. *r.] 


Shahzadi Begam v. Secretary of Siate, 34 C. 


1059: 9 Bom. L. R, 1192; 6C. L. J. 678; 2 M. L.T. 
439; 34 I. A. 194 (P. C.), followed. 

First appeal from a decree of the 
District Judge, Delhi,. dated the 31st 
October 1916. 


Messrs. Moti Sagar and Mul Chand, 


for the Appellant. 
Mr. C. Bevan-Petman, for the Respond- 
ents. l 28 
JUDGMENT. 


Broadway, J.—This appeal hás arisen 
out of a suit brought by the Bank of 
Upper India, Limited, Delhi, against 
the Diamond Jubilee Flour Mills Com- 

any, Limited, Delhi, and one Ram 
Chand for the recovery of Rs. 1,60,914-2-7 
due on account of advances made 
to the said Flour Mills and secured 
by a.deed referred to as a '" cash credit 
loan bond, ”. dated the 24th September 
I9OI and 
Bank by the.said Flour Mills and Ram 
Chand. jointly. The said Flour Mills 


"were in liquidation when the suit was 


instituted . and the Official Liquidator 
contested the suit alleging that it was 
premature owing to the fact that it 
had been brought. before the expiry 
of six months’ notice agreed upon dn 
the deed. It was- also contended that 
the Bank was not entitled to any interest 
accruing after the 24th of June 1913 
on which date the Bank went into 
compulsory: liquidation.. . . : 

Ram Chand filed’ separate -pleas sup- 
porting the Official iquidator in his 
allegation that the suit was premature, 
and . pleading further.thht the suit was 


T 
a 


executed in favour of the . 


- the 


(1923, 


time barred, and that he was not personal- 
ly liable. 


inasmuch as his liability had been 


discharged owing to the variation of - 
the original contract in which he was.- 


only a surety. The Bank in reply travers- 
ed these pleas and, as against Ram 


Chand, claimed that he was the principal: 
also - 
personally liable. The Trial Court fram- . 


debtor and not a surety and was 


ed the’ following issues :— 


16 


event of any of the contingencies men- 
tioned in paragraph 2 f (b) of the plaint ? 

ita 
occurred ? 

‘‘9.- If not, is not 
dismissal 
before the expiry of the six 
from notice ? 


the suit liable to 


'"4. Was the plaintiff able to. secure : 


his rights by intervening in an applica- 
tion for liquidation, and does this disen- 
title him to , costs? » 


"5. Is Lala Ram Chand liable only . 
as a screty after plaintiff has exhausted - 


his remedy as against defendant No. I? 


“6. Is the suit. against Lela Ram 
Chand time barred , under - Ast. 
Limitation Act? ` 

“7, Do the agreements mentioned . 


Further, he contended-that his’. : 
land was not chargeable with this claim.. 


Nah ` 


I. Can plaintiff demand the amount: 
due without six months’ notice in the. 


Have any of these contingencies, 


as premature being brought . 
months . 


132, wi 


in paragraph 4 of the plaint discharge - 


Lala Ram Chand from liability ? 


“8. -Does Irla Ram Chand incur 


any personal liability beyond that attache. . 


ing to the land hypothecated ? 


‘o, Is plaintiff debarred from bring- . 
sale . 


ing Lala Ram Chand’s land to 
by suit? | i 

"IO. Is the mortgage in contraven- 
tion of the provisions of section 69, 
Transfer of Property Act, and there- 
fore void, and can no suit be: brought 
on it?" 

It was ultimately- held that Ram 
Chand was a principal and not merely 
a surety, and that he was not personal- 
ly liable, his liability. extending only 
to the land hypothecated by. him ; and 
Bank's 
both the Mills and Ram - Chand to the 
extent of the amount claimed together. 
with future interest as agreed in the 


suit was decreed against. 
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“bond, It ‘was, however, declared that 
the only amount realizable 
from the property charged was that 
due under the bond on the 24th of 
June 10913, t.e. the sum of Rs. 1,52,000 
and proportionate costs, the Bank being 


directed to prove for the balance in’ 


insolvency proceedings, presumably liqui- 
dation proceedings being meant. The 
Mills were rendered liable for the Bank's 
costs, 
half his -costs against the Bank. Against 
‘this decree two appeals have been pre- 
ferred, one, Civil Appeal No. 291 of 
1017 by the Bank through Mr. C. Bevan- 
Petman, and the other, Civil Appeal 
‘No. 459 of 1917, by Ram Chand through 
Mr. Moti Sagar. In the appeal by 
the Bank the decision of the Trial Court 
that the property  hypothecated was 
only liable to the extent of Rs. r,52,000 
was - attacked. In' the appeal by Ram 
Chand all the findings against the appel- 
lant .were contested. At the hearing, 
‘however, only two points were argued ; 
‘first, that on the proper construction 
‘of the deed Ram Chand was only a 
surety, and, secondly, that the suit was 
‘barred by limitation. The remaining 
` points were specifically dropped: by Mr. 
‘Moti Sagar. The appeals being against 
the same decree they will both be dis- 
‘posed of by this judgment and I will 
first take up Civil Appeal No. 459 of 
“1917, namely, that by Ram Chand. 


It appears that the site on which 
the buildings belonging to the Diamond 
` Jubilee Flour Mills were constructed 
‘belonged to Ram Chand, anpellant. 
Ram Chand was o member of a firm 
called Ram Chand and Company, which 
"fiim were the Managing Agents of the 
Fiour Mills on the date when this cash 
credit bond was executed. It was alleged 
that the contract between the executing 
' parties was to advance to the Mills 
alone a sum not exceeding two Iakhs, 
‘and that a proper construction of this 
document, showed thst Ram . Chand 
- only signed it as a surety, he being 
the owner of the. land on which 
Mills’ premises were situated. The 
preamble of the-deed is to the following 
égecble e e do ees p os 


TASKS; 


by sale’ 


but Ram Chand was allowed . 


tke - 


DELHL ` d 

“An agreement made at Delhi this 
twenty-fourth day of September 1001 
between the Diamond Jubilee Flour 
Mills Company, Limited, and Lala Rani 
Chand, the owner of the land on which 
its premises are built, hereafter collective- 
ly referred. to as the said Company "of 
the one part ond the Benk of Upper 
India, Limited, Delhi Branch. * * * 
of the other part," vx s 
In paragraph II, it was agreea that— 
. “The advance shall bear compound 
Interest at cight (8) per centum per 
annum calculated halt-yearly, suek 
advances to be re-paid by the ‘ said 
Coiapany” by suck recoupments as 
the “said Company’ may make from 
time to time, provided that the ‘ said 
Company’ shall not bowow ənt ‘sum 
from any otker person or Banker what- 
soever for the purpose of makine such 
Tecoupments except on the expiry oi 
the six months’ notice hereinafter men- 
tioned. The said Bank shall be entitled 
-to the re-payinent of oli principol and 
interest due to it on account of such 
- advances on giving six months” written 
notice of its:desire to close the account, 
provided that such accotnt may be 
closed without such notice at eny time 
it the said Company goes inte liquidation, 
stops its Mills working, works et a 
loss or commits breach of any of the 
terms of this agreement * * k " 

lu paragraph III, it is stated thet-— 

“As security for tke said advarces 
and interest or ony balance thereof 
that may be due from time to time 
the said Diamond Jebilee Flour Miis 
Cor pany, Limited, hereby grants uuto 
the said Bank a first lien on certain 
property specified including buildings 
plant, machinery, tools, turniture, stock 
in trade, raw  inateriale, «tec. ” 

It then’ proceeds to recite as tollows:— 

"sÁnd the seid Tala Ram Chand 
hereby grants ‘unto the said Bank a 
first len iree from all encumbrances 
and charges on the land on which the 
said Conipany's premises ate situated, " 
Then follow tbe boundaries, 

It was contended that the expressio: 
‘ihe said Company " which was declared 


in the preamLle to. refer to the Flour 


 Mills:2end Ram Chand’ coliectively, bas 


"the  paper-book. ‘This 


: mitted without ` objection 


"Ydo 
go. s. 


to.Rem Chand tu prove by oral evidence 
that ke was acting ‘merely as a surety 
when he signed the deed, In this connec- 


tion attention was drawn to the evidence 


Mr.: G. H. Webb at page 7r of 
gentleman had 
been in the employ.of the Bank when 


this contract was entered into. He 


of 


was examined in .1916 or something 


like 15 years after the execution of the 
deed. He was examined on interro- 


. gatories and a copy of the deed was 
' stown te Lim, His evidence is. to the 


effect that Ram Chand was only a 
surety to the extent of the land bypotke- 
cated by him, Objection was taken 
to the admissibility of this evidence 
by Mr. Petman. Mr. MotiSagar contend- 
ed that this evidence having been ad- 
could not 
now be objected to in appeal and in 
support of his contention he cited Shah- 
zadi Begam v. Secretary of Sate (1), 
in which it was held that it was too 
lete in appeal to object to the admissi- 


- bility in evidence of a document which 


had. been -admitted without objection 
in the' First Court. It seems ‘to me 
that this authority is in point, and 
that the evidence of Mr.. Webb must 
be regarded as admissible at this stage. 
Mr. Webb’s testimony, however, is the 
only evidence supporting Ram Chand’s 
claim that he was a mere surety. Mr. 
Petman contended that Mr. Webb’s 
evidence was really worthless. He 
was a dismissed employee of the Bank 
(which appears to be correct) and was 
speaking from memory. Atter a perusal 
of this gentlemen's evidence, it seeins 
to me impossible to accept it as con- 
clusively proving that Ram Chand was 
merely. a surety and not a principal 
when .he executed the cash credit bond 
in question. The land of which he was 


“the owner, and on which the premises 


c 


belonging to the Flour Mills stood, had 
beeu leased to the Flour Mills bv Ram 
Chand on a 99 yearsi lease. He was 


(n 34 C. 1059; 9 Bom, L. R. 1192; 6 C. Ia J. 
678; 2- M. L. T. 439; 34 I. A. I94 (P. C.). = 
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throughout the vericus clauses cf the: 
' aeed, and that, therefore, it was open 


| frons 


a member of the firm who were the 
Managing Agents of the Milis and from 
the correspondence on the record, printed 
at pages 5,6, 7,.8, 9 and 10 ofthe 


- printed paper-book, there can be no 


doubt that Ram Chand was well aware 
of the real~ nature of the transaction. 
He was aware that the Bank was agree- 
ing to advance monies to the Flour 
Mills on the security of the property 
belonging to the Mills as well as on 
the security of the land, of which he 
was the owner. He himself went into 
the witness-box at the end of the case 
and has stated that he signed this deed 
as a surety. He admits, however, 
that the land belongs to him and not 
to Ram Chand and Co., and that | the 
Mills used to send a  balance-sheet to 
the Bank every year. He admits having 
signed the document, and that his 


signature refers to his land only. He, 


however, states that he did not read 


.the deed and further that he only read 


it after the suit had been filed. I find 
it impossible to believe this evidence. 
The document itself appears to" me 
to be perfectly clear, and under it Ram 
Chand hypothecated his. land to the 
Bank not as a surety but as a princi- 
pal, and I would hold accordingly. In 


-this view of the case, Ram Chand be- 


ing a prineipal and not a surety the 
question whether any act or acts on the 
part of the Bank discharged him does 
not’ arise, and it is, therefore, not neces- 
sarry to discuss Mr. Moti Sagar’s argu- 
ments on this point. 

The second point taken by the learn- 
ed Advocate for the appellant was that 
the suit was barred by limitation. It 
was contended that a breach of the 
conditions entered in the deed took 
place before. April 1902 and that as 
the suit was not brought till the 30th 
April 1914 it was barred under Art. 
132. In support of this the balance- 
sheet for the year ending 30th April 
1902, printed at pages 50 and 51 of the 
paper-book, was referred. to. "There, 
on the debtor's side, is entered an item 


. of Rs. 16,248-14-6 as “other loans as 
. drafts not enumerated above." 


Next, 
an entry dated. the 27th of January 
1902, printed at page 3 of the paper- 
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book was referred to as showing that the 
Flour Milis had, to the knowledge of the 
Bank, incurred a loan of Rs. 5,000 
from another source which had been 
paid into the Bank. Reliance was plac- 


ed on Sham Sundar v. Absul Ahad 
(2) and Sitab Chand v. Hyder Malla 
(3) .as authorities for the proposition 


that time commences to run from the 
date of the first default. With these 
authorities I am in accord. The ques- 
tion is, however, whether the item of 
Rs. 5,000 referred to has been shown 
to have been a loan. The entry .at 
page 3 shows that a hundi was dis- 
counted by the Bank for Rs. 5,000 
the kundi being drawn on Radha Kishen- 
Hazari Lal, Meerut. As pointed out 
by the learned District Judge it has 
not been shown that this amounted 
to a borrowing from, the Meerut firm. 
The Mills may have been due this amount 
from Radha Kishen-Hazari Lal at Meerut 
for goods supplied, and this transaction 
may have ‘been nothing more than the 
ordinary trade method of adjusting 
mutual accounts and purchases. In 
my opinion it thas not been proved 
that the. Flour Mills borrowed this or 
any other sums, for payment to the 
Bank, and that, therefore, no breach 
of the covenant not to borrow from 
any other person has taken “place, and 
I, therefore, am of opinion that the 
suit is not barred by time. 

The other points raised in the grounds 
of appeal having been dropped by Mr. 
Moti Sagar, in my view of the questions 
referred to above, Ram Chand’s appeal 
fails and should be dismissed with costs. 

I now turn to the appeal by the 
Bank, Civil Appeal No. 29x of 1917. 
Mr. Moti Sagar raised a preliminary 
objection to the effect that the appeal 
was bad, in that it had been filed by 
the Bank of Upper India, which Bank 
had gone into liquidation, and that, 

. therefore, it was only the Official Liqui- 
dator who could appeal. This conten- 
tion was not supported by any affidavit 


(2) 31 Ind. Cas. 808.7r P. R. 1915; 153 P. 
W. R. 1915. 
(3) 24 C. 281; x C, W. N, 229; 12 Ind. Déc. 


(x. S.) 854. 
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. proceedings. 
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or other proof, and Mr. Petman inform- 
ed the Court that, prior to th« institu- 
tion of the appeal, he had corresponded 
with the Agent of the Bank. In these 
circumstances, this objection must be 
overruled. 

The point for determination in this 


‘appeal is, whether the District Judge 


is tight in declaring that the Bank 
can only recover Rs. 1,52,000 and 
proportionate costs by sale of the prop- 
erties hypothecated, and must prove 
for the remainder in the liquidation 
Mr. Petman contended that 
the Bank being a secured creditor was 
not bound to prove for any e portion 
of its claim in the liquidation proceed- 
ings. He  contended that the rules 
relating to insolvency proceedings were 
applicable to liquidations and in support 
referred. to Lindley on Companies; 
In ve Joint Stock Discount Co., Warrant 
Finance Company's case (4), in which 
it was held that a secured creditor can- 
not be deprived of his security until 
he has been paid in full the principal, 
interest, and costs due thereon, In re 
David Lloyd & Co., Lloyd v. David Lloyd 
G Co. (5), where it was held by Jessel, 
M. R., that as a rule a mortgagee has 
a right to relalize his security; and in 
Humper Ironworks and Ship-building 
Company, Warrant Finance Company's 
case (6), where Sir G. M. Gifford, L. 
J., beid that the creditor proves in the 
winding-up as in bankruptcy, for what- 
eve- the amount of the principal and 
interest up to a particular date may be ; 
but that is for the purpose of conveni- 
encein the administration of the winding- 
up, and does not 'and is not intended 
to affect any other rights which the 
creditor may have, and does not amount 
to an appropriation in any shape or 
form. 

Mr? Petman then referred to section 
I6 (5) of the Provincial Insolvency 


Act and pointed out that the power 


of any secured creditor to realize or 


od r 


(4) (1870) 10 Eq. 113; 39 I. J. Ch, 417; 18 
ul Y" 2877) 6 Ch. D t 

5) (1877 . D. 339 at p. : T 

( eae P. 343337 L 


a à 72. . 
(6) (1869) 5 Ch. App. 88 at p. 92; 39 I, T. Ch. 
185; 21 L, T. 626; 18 W. R. 154, . z J d 


* 


* 
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otherwise deal with his security is special- 
ly reserved under the. Bankruptcy Laws, 
.and in further support of his conten- 
NIC he .referred to—- 

. Shridharnarayan v. Atmaram Govind 
. (7), Shridhar Narayan v. Krishnaji (8), 
Gopi Nath .v.. Gur Prasad (9), In ve 
d Ex ‘parte Chowksey, (10) and Lang 

. Hepiullabhai — (11). 

"xt is not necessary to discuss these 
-authorities as, in my opinion, the posi- 
‘tion is perfectly clear. As far as possi- 
-ble. the rules of bankruptcy have been 
-held . applicable to. liquidation matters. 
When a Company goes into liquidation 
.8 secured creditor may realize -his security 
-and -prove for any -balance there may 
‘be--outstanding. If he realizes his se- 
curity and “has to prove for a balance 
the remaining assets of the Company 
‘would ‘only be liable for such principal 
‘and interest as--was-due-on -the - date 
of the winding-up order. -A secured 
‘creditor in the case of a liquidation 
is on -the same -footing as in that of 
insolvency proceedings. He -may, if he 
"chooses: disregard the liquidation pro- 
ceedings’ and ‘proceed against -his security 
and thatis the position taken. up by the 
‘Bank in the present case. 

Mr. Moti Sagar referred to Ram Saran 
‘Das v,  Basheshar Nath (12), where it was 
held. that  the— , 
| " Liability: created by a mortgage 
can be and is affected by the winding- 
-up ofthe mortgagor Company so far 


at least that interest subsequent to the - 


‘order of winding- up does not continue 
to be a charge on the ‘assets. For in- 
“terest subsequent: -to the  winding-up 
‘order until payment, the general .rule 
-is that they only -receive interest after 
all debts have “been paid in full.” 

-° The correctness: of this -proposition 
was strenuously attacked by Mr. -Pet- 
. man , and it certainly seems to mé open 
"to: doubt as I- am-of opinion that ^a 
-secured creditor can, if he chooses, 


(jj 7.B. 455; 4 Ind. Dec. (N. S.) 306. 

(8) 12 B. 272; 6 Ind. Dec. (x. $.)' 667. 

(ù 15 Ind. Cas.. 860, - 

(ro) 17 Ind. Cas. 31; 6 S. l4 R: 97. 

(1) ax Ind. Cas. 714:38 B. 359: 15 Boni. 


939- 
a) 2: P. W. R. 1907. 
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equity of redemption vested 


Te., 


- Millis 


'cated under -the deed, 


^ ZK. 


| des 


Iealise his security dud recover there- 
from the whole of his principal as well 
as the.interest up to the date of the 
realization. The property hypothecated 
would thus be liable for the whole claim 
and it is only the liability of the re- 
maining assets that could ‘be affected 
by the winding-up order. The present 
case is only concerned with the liability 
of the hypothecated or mortgaged prop- 
erties and it seems to me that these 
properties are liable to be sold in satis- 
faction of the entire claim and not 
merely for the amount due on the d te 
of ‘the winding up order. It. was also 
contended that intefest was not claim- 
able after the winding-up order as the 
property of a..Company in liquidation 
vested in the Official Liquidator, and 
that, therefore, in the. present. case the 
in the 
Official Liquidator of the Flour Mills on 
the date of the winding-up order. Doubt- 
less, the property did so vest—but 
the . Official Liquidator is in no better 
position than the Flour Mills. Me can 
redeem the property by paying up -all 
the monies secured by the deed in ques- 
tion. He cannot force . tbe. secured 
creditor to take less than the amount 
due at the date of redemption. The 
property is charged with the monies 
due accortling to the terms of the: hypo- 
thec and continues to be.so charged 
until such monies have been paid up 
in full according to those terms. 

In any event, it is perfectly clear 
that the portion of -the hypothecated 
property belonging to Ram Chand, 
the land, was not, and could not 
be, affected . by the fact that the Flour 
went into liquidation. In my 
opinion, therefore, this appeal must 
be accepted with costs and the Bank 
must be given a decree for the whole 
amount of the claim together with future 
interest as agreed till realization, recover- 
able- from the entire property hypothe- 
and I would 
order accordingly. 

Martineau, J.—I concur. ` 
: Ram Chand's. Appeal dismissed. 
Bank's s PU accepted, 


- 
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BHAIRABENDRA NARAIN ROY f. RAJENDRA NARAIN. ROY, 


CAL CUTTA HIGH COURT. 


E 


-possession with the defendant of some lands. 


APPEAL, FROM a DECREE N 0.'2075- ‘The facts lie within a narrow compass. 


1020. 
nis 30, 1923. 

Present:—HMr.:. Justice Walnisley - ud 
; Mr. Justice B. B. Ghose.’ . 

BHAIRABENDRA NARAIN- ROY AND . 

ANOT HER—PLANTIFES—APPELLANTS `- ! 
UETSUS 
RAJENDRA NARAIN ROV—DEFENDAN? 
_ — RESPONDENT. 

Adverse possession——Co-owners—Oustep~ lini- 
tation, commencement of— Acquisition of limited — 
inter est, 

Where possession can be referred to a lawful 
title it cannot be said that it is illegal and that it : 
is adverse to a co-owner, In order to have the 
Statute of Limitation run against a co-owner there. . 
must be actual ouster or.some act equivalent to 
ouster. [p. 195. col. 2.] 

' Defendant, a co-sharer landlord of the plaintifis, 
obtained a decree for his share of the rent in tes- 

pect of a non-transferable occupancy holding , 
? the possession of a tenant aud in execution 
of the'decree purchased the land himsesf and 
cutered into possession. More than twelve years 
aiter the plairtiffs stied for joint possession "with. 
the' defendant; 

‘Heid, (1) that the purchase by the defendant 
did not confer any 
went info possession “such 
illegal fÉgainst his co-sharers and 
valent to an” ‘ouster of the plaintiffs 


possession was 
was equi- 
and 


limitation commenced’ to run against them as. 


regards the "right -to ‘possession of the land 
from ihe date when the defendant took actual 
. possession and‘ that the suit was, the efore, barred 
by limitation; {p. 194, col. nl 


(2) that although the defendant did not deny the 
plaintiffs’ right to receive rent according to their 
shares he acquited by adverse possession _ the 
limited interest of a tenant." [p. 194, col. x.] 

Probhabati Dasi v. Taibaturinessa. Chaudhurani, 
20 Ind. Cas. 664; 17 C. W. N. IO88; r9 C. Tn J. 62 
aud Panchkart Chatzopadhya v. Maharaj, Bahadur 
Singh, 28 Ind. Cas, 708; 19 C.W.N. 136, referred to. 


Appeal against a decree of the Addition- E of the rent of the land as proprietors of the : 


“mahal, there has been no ouster and hence 


al Subordinate Judge, Malda, i 
Rajshanye, . dated the 30th of April. an 
reversing thet of thie Munsif, First Court,- 
at Malda, deted the 22nd of August 
19156. ; 
Babus Sarat Chandra. Roy aia and 
Krishna Kamal Mitra, for the Appellants. 
Babus Mohendra’Nath Roy and Jatindra 
Nath Sen, a the ners "$e xo 4 


JUDGMENT 
Ghose, J.—This appeal arises out of à 


suit instituteà by. the UA US. Tor Joint.: 


X3 Yo 46e 
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title on him and when he,” 


. chased’ by the .defendant. 


tace 


‘nate Judge is erroneous. 
. the plaintiffs and. the 
uu Co-sharers, there could be no limitation 


E co-owner. 
‘of Limitation tun against a co-owner, there 
- must be actual ouster or some act acquivalent 


The lands are said to have comprised an 
occupancy holding in the possession of a 
tenant, the landlords being both,the plain- 


3 “tiffs: and the defendant who are co-owners. 


The defendant. brought a suit for his share 
-ož the rent against the ten ant in occupa- 
tion, obtained a- decree and, in execution . 
ofthat decree, purchased the land himself 
and entered into possession in August 1901. 
"Thé effect- of the decree was merely that 
of a money-decree and the defendant 
purchased only the right , title and interest 
-of the tenant. "Ihe present suit was 
' commenced on the 23rd of June 1917. It 
is found that the holding was a non-trens- 
ferable ‘occupancy holding which was pur- 
It is conceded 
that thé "defendant did not acquire any 
"interest under section 22, subesection (2), 
` of the Bengal ‘Tenancy Act so as to entitle ` 
‘him to resist the claim of the plaintiffs 
‘to joint possession, if there is no bar of li- . 
-mitation. The.Court of first instance gave 
a decree for joint possession with regard 
to one plot only in favour of the plaintiffs. 
On appeal, the Subordinate Judge has 
reversed that decree and has dismissed the 
suit entirely on the ground of limitation. 
It is contended on behalf of the plain- 
tiffs, who are the appellants.in this Court, 
that the decision of the learned Subordi- 
It is argued that 
defendant being 


running against the plaintiffs by the occu-. 
pation of the land by the defendant unless 
thete was an actual oustet; anditis contend- 
ed that, because the defendant says that 
the plaitinffs are entitled to their share 


the suit is not barred by the Statute of 
Limitation. The sole question, therefore, is 
whether, under tbe circumstances. of this 
case, the defendant. has succeeded in estab- . 
lishin& the plea of limitation. There is no 


‘doubt that where possession can be refer- 
`- red to a lawfül title, it cannot be said that 


it was illegal and that it was adverse to a 
In order. to have the Statute 


to ouster. 


t 


It bas tc tke seen, therefore, 


e. 


i 


. cording to their shares: No one of the co-. 
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SAIN DiTTA V. NUR AHMAD. 
whether the. taking of possession by the 
defendant was under a lawful title. The 
plaintifís and the defendant as co- sharers 


were no dcubt entitled to receive rent from 


the tenant in occupation: of the land ac- 


Shaters had a right to take actual poss 
ession of the iand. When the defendant 


. purchased the non-transferable occupaucy 


' his co-sharers. 


 .fight, such purchase did not confer any 


title on him, and when he went into poss- 
ession, such possession was illegal against 
According to the atitho- 
tities of this Court, the plaintiffs were en- 
titled to seek for possession according to 
their shares in the land from the date when 
the defendant took.possession of the prop- 
erty. Itecannot be said that, when tke 
defendant tóok possession by virtue of the 
purchase which hesets up, he took possession 
in the exercis@ of his right as a co-sharer 
in the mahal and that there was no ouster 
of the plaintiffs with regard to the right 


. . to ‘possession of the lend. As a matter 


of fact, the taking of, possession of the land 
by the defendant gave rise to the plaintiffs’ 
tight to joint. possession and so the defend- 
ant’s possession, of the entire land was 
equivalent to an ouster of the plaintiffs. 


limitation, therefore, commenced to run 


against the plaintifis as regards the right 


to possession of the land from the date. 
when the defendant took actual possession.. 


. [t is urged that, because the defendant 


did not deny the proprietary right of the 
plaintiffs, there could not: have been an 


‘ ouster of the plaintiffs. Defendant, howevet, 
“does: not dispute the plaintiffs right to 


.feceive rent according to their 


shares. 
But he claims a tenant's interest by virtue 


of his purchase of the right of the tenant. 


- and he has been in possession adversely 


of this limited interest for more than 
twelve years; and, it: seems to me that 
the defendant can acquire such limited 


“interest by adverse possession. It makes 


-a 
* 
` 
f 
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t 


no difference that he is a, co-sharer of the 
plaintiffs as landlords. ‘There is no differ- 
ence in principle , in my opinion, between 
the present case and the cases of -Proohabati 
Dasi v. Taibaturtnessa Chaudhurani (x) and 
Panchhari ` Chatiopadhya |, v; Maharaj 


(1) 20 Ind. Cas, 664; 17 C, W. N, 1088519 C. L. J, 
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. Bahadur Singh (2) as regards the acquisi- 


tion of a limited interest by the purchaser 
of a non-transferable occupancy. holding. 


The appeal, therefore, fails and is diš- 
missed with costs. 4 

Walmsley, J.—I agree. ; 

S. C; M, Appeal dismissed. 


(2) 28 Ind. Cas. 708: 19 C. W. N, 136. 


“eee UFU. 


LAHORE HIGH COURT. 
. MISCELLANEOUS SECOND CIVIL APPEAL 
No. 1060 OF 10919. 
June 17, 1920. 
Present :—Mx. Justice Scott- Smith and Mr. 
Justice Dundas. 
SAIN DITTA, Mayor, AND JAWALA DAS, 
XINOR, UNDER THE GUARDIANSHIP OF 
SIAN DITTA—D ECREE-HOLDERS-— 
APPELLANTS 
VET SMS , 
NUR AHMAD AND OTHERS— JUDGMENT- 
| DEBTORS—RESPONDENTS. 
Execution of decree—Land belonging 1o meme er 
of agricultural tribe, whether can be alienated. 


A Civil Court can order the temporary aliena- 
tion of land belonging to a member of an ageicul- 
tural tribe in satisfaction of a money-decrec. 

Datar Kaur v. Ram Rattan, 58 Ind. Cas. 603; 1 
L. 292; 2 L. L. J. 333 (F. B.), followed. : 

Salih Mohammad v. Mehar Singh, 5x Ind. Cas. 


.399; x P. R. 1919 Rev., approved of. 


Ahmad Khan v. Parmanand, 43 Ind. Cas. 
356; 8 P. R. 1917 Rev.;7 P. W. R, 1917 Rev., 
dissented from. "E 

Miscellaneofis second .appeal from an 
order of the District Judge, Jhang, et Ser- 
godha, dated the 20th February 1919, 
affirming that of the Senior Subordinate 
Judge, First Class, Jheng, dated the 7th 
January 1919. 

Lala Fakir Chand, for the Appellants. 

Hon'ble Khan Bahadur Mian Fazl-t- 
Husain, for the Respondents. 

JUDGMENT,—In the present case 
the holder of a money-decree applied 
during execution proceedings that his 
money might be realised by a farm 
of the, land of the  judgment-debtor, 
and the question was referred to the 
Collector who reported on x9th Novem- 
ber r917, that a ferm for. nine years 
would satisfy the decree. - "m 

Meanwhile, the Financial Commissioner s 
decision Ahmad Khan v. Parmanand (x) 

(1) 43 Ind. Cas. 356; 8 P. R., 1917 Rev; 
7 P. W. R, 1917 Rev. l 
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was published disallowing ‘such a farm’ i 


in the case of land belonging to a member 


of an agricultural ‘tribe’ and the Collector : 


applied. to withdraw’ his suggestion and 
the Subordinate Judge rejected the déctee- . 
holders’ application for- execution , by. 
order of 7th January. 1919, which order 
was confirmed: by the District Judge 
on the ground that the Financial Com- 
missioner’s decision concluded the RGE 
The decree-holder appeals. - 
Since that time, however, the view 
taken in thisjudgment has been: dissented: 
from in Salih Mohammad v. Mehar Singh 
(2), and by a, Full Bench of this Court’ 
in Datar Kaur v. Ram Rattan (3) 
in which it was held that a Civil Court 
can -order the temporary alienation 
of the lend. of a member of en agricul- 
tural tribe in ‘satisfaction of a money- 
decree, and although Mr. Fazi-i-Hussain 
for the judgment-debtor doubts whether 
this decis on is sound we consider our- 
selves bound by it end we, therefore, 
accept the appeal and, setting eside the 
ordgrs, of both Courts, remand the cese 
to the First Court with. a direction to dis- 
pose of-the application in thelight of the 
Hgh Court.decson and Salih Moham- 
mad v. Mehar Singh (2), egan ` 
to the Collector if necessary. ns 
. We anake no order.as to costs as 
the appeal has. not. been, necessitated 
by any. act’ on of the judgment-debtor. 


Z. K. Appeal accepted. - 
(2) 5x Iud, Cas. 399; 1 P. Re 1919 Rev., 
ob, 58 Ind, Cas. 003; I L4 292; 2 L. L. J. 333. 


i 


QUDH. JUDICIAL cowanssioNEms 
R * 
‘Seconn ‘Civ, APPEAL NO. 365 OF 1921. 
July 26, 1922. 
Present: —Mr. Simpson, A, Joc, 
KHALIL AND ANOTHER BN — 
APPELLANTS | : 
| to Versus’. 0 D 
MAHOMED ISMATI, AND OTHERS.— 


DEgFENDANTS— RESPONDENTS, 


= 


f 


Chl P sian taka Gad (Act LA of 1908), s, dr 


INDIAN CASES;, i 


.laiion: Act (IX of 1908), Sch. 


_ing’ tobe- a 


referring 


and .3, were declared to be. 
-- ptoprietors- -of plots Nos. 772 and 768 and 
tenants of plots Nos. 667 and 770. Plaintiffs 
ond 3 on the 
l _ Strength of this decree issued a notice . of 


195 


+: 
i 


Res judicatii— Question no! finally decided —Ltmil- 
I, Art. 120—2De- 
claration, suit for— Cause of action Assertion of 
title—Limitation, commencement of. 

. A talugdar brought a suit for resumption of cer- 
tain, muaft plots “against the plaintiff, In that 
suit defendant put in an ‘application . claim- 
partner with plaintif in the 


under*proptietary right, The suit was decreed | 


as against the plaintiff only, and the question 
whether the defendant was a partner with the 


plaintiff was pronounced to be one for a Civil 
Court and he was discharged from the suit. 


More, than six years after the date of the defend- 
ant’s application in tbe resumption suit. plaintiff 


‘brought a suit fora declaration thatthe defendant 


had no superior or inferior right or co-partnership 
with ` plaintiff inthe plots which were 
subject-matter of the resumption suit: 

Held, (1) that the question of the status of the 
defendant as regards the plaintiff not having -been 
decided in the previous suit by Ee Revenue 
Court, it was not res judicata; 

(2) that the defendants plea in the resumption 
suit that he was a partner with the plaintiff furnish- 
ed the latter with a cause cf action and limitation 


. began to run from the date of defendant's appii- 


cation and that the suit was, therefore, barred 
by time under Art. 120 of ‘Schedule I to the Limi- 
tation Act, 


Second appeal from a decree of the 


. Additional Subordinate Judge, Fyzabad, 


dated the 3rd September: 1921, upholding 
that of the Mensif, Fyzabaé, dated the 
30th May 1621. 


4 


the ` 


Messrs. Haider Husain and J: K, Banerji, 


- for the Appellants. 


Mr. Niamat Ullah, for the Respondents, 


-..JÜDGMENT.— This is. a second appeal 
. by two plaintifis whose 


suit has been 
dismissed by both the Couts below. 

The suit was one for & 
cree in favour of the plaintifs and the de~ 


fendants Nos. 2 and 3 against the defend- 


`- ant No. 1 to the effect that defendant No: z 


has no superior or inferior right or co- 
partnership jointly with the plaintiffs and 
defendants Nos..2 and 3 


| ‘in the fonr plots 
' Nos. 772, 768, 667 and 770. 


declaratory de- — 


‘here was a suit brought 1 by the lait qdars | 


. "for resumption of muaf which was decided ` 


oi 20th. Novermber, 1915. By that decree 
thé plaintiffs and the defendants Nos: 2 
under- 


and defendants Nos, 2 


ejectment against defendant No, 1 as their 
sib-tenant, But defendart No, f brought 


- 


' Lastly, there isa question whether the relict - 


LH 


"name was not centered in 


- 
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BATEL AMBARAM KUBERDAS 7. SECRETARY OF STATE FOR INDIA: 


a suit to contest the notice alleging him- 


self to be,a co-sharer witn the plaintiffs 
and defendants Nos, 2'and 3. "This con- 
tention was upheld and the notice was can- 


. celled : on Igth March .1918. Hence ` tke 


present suit, | | 
The question to be decided between the 

parties is whether Abid Ali, defendant No. 

1,(who is now dead and represented by his 


Seven sons) possesses the same rights- as 


the piaintiffs and delendants Nos. 2 and 3 
being a -co-sharer with them as under- 
proprietor of, Nos, 768,and 772 and a 
‘partner in their tenancy of Nos. 667 and 770 
ashe aheged, or whether, as plaintiffs say, 


‘he is a-sub-tenant of plaintiffs and deten- 


dants Nos. 2 and3. Betit has to be 
decided whether this issue can be tried, The 
bars alleged are res judicata and limitation. 


sought, which is a declaration and, therefore, 


The qtestion of | limitstíon arises in 
this wey. Art. 120 applies. The sumit 
must be brought within. six years from 
the time when the right to sue accrued, 
Now, in the resumption case when Abid 
Ali pleaded thet he wes a partner: it is 
quite clear’ that that plea gevea cause 
of ,action for the present suit, “The. 
present suit, thereiore, ought to. have 
been brought within six years of that time. 
Now Abid Ali's application (Exhibit II) 
is dated 25th May 1914. ‘The present suit 
was. instituted on 16th December 1920° 
six months beyond time. Therefore, with- 
cut deciding the main issue, I dismiss the 
appeal with costs on the ground that the 
suit was berred by limitation. 

A Appeal dismissed, 


in the discretion of the Court, ought tobe - 


granted, 

The way the*question of res judicata 
arises is this, When the Zalugdars brought 
*heir suit for resumption of muafi they 
uide plaintifs and defendants Nos. 2 
and 3 parties to it. Defendant No. 1, 
Eowever, put in an application claiming, 
as he claims now, to bea partner with 
plaintifls and defendants Nos. 2 and 2. 
He was madea party but ultimately the 
‘decree was given only against plaintiffs 
and defenoants Nos. 2 and 3 . As regards 
the defendant No. r it was said that his 
the papers 
where he was recorded as a sub-tenant 
only. The question .whether he was a 
partner was pronounced to be one for 
2 Civil Court and -he was discharged 
from the suit, There is no res judicata 


‘here. Apart from all technical objections, 


Such as the array of parties in the Revenue 


Court as co-defendants, I find that the pre, 


Sent question wes not decided 4u that 
case, What was decided by the Revenue 
Court was that the plaintiffs ta/uqdars were 


' entitled to get the relief they suught from 


the parties whom tuey themsetves hod 
named, and who are the only ones entered 


in the revenue papers, I think there was 


a decision that Abic. Ali had no independ. 
eut rights in these plots, but that the Court 
refused to decide whether or not he bag. 
any partnetship right, ` 


BOMBAY HIGH COURT. 


_APPEAL FROM ORIGINAL DECREE No. 189 


OF 10921. 
January 29, 1923. O7 
Present -— Sir Norman Macleod, Kr., Chief 
. Justice, and’ Mr. Justice Crump. 
PATEL AMBARAM KUBERDAS— 
PLA NTIFF— APPELLANT 
VeYSUS 


THE SECRETARY or STATE ror INDIA 


IN COUNCIL--DEFENDANT 

f —-RESPONDENT, : 

Bombay ‘Revenue Jurisdiction Act (X of 1876), 
$. 11-—Bombay Land Revenue Code (Act V of 
1879), s. 203—— Application for sanad, refusal of— 
Appeal, failure to pvrefer—Declaration, suit for, 


“maintainability of. 


Plaintiff, who was the purchaser of certain prop- 
erty, having failed to get possession of 1t, applied 
to the Collector for a samad. The ‘application 
was refused on the ground that plaintifi's vendor 


-had not proved his titre at the time of the Sub- 


urban Survey enquiry and the property had be- 
come Government property, Plaintiff, thereupor, 


ebrought a suit for declaration of his title and the 


grant of a samad: 

Held, that the piaintiff having faired to appeal 
under section 203 of the Bombay Land Revenue’ 
Codefrom the refusal of the Collector to grant a 
sanad, his suit' was barred by the provisions of 
section 11 of the Bombay Revenue Jurisdiction 


Act, 


Vol; 74) 
. MUNESHAR TEWARI '', MAHESHA KUERI; 


Appeal against the decision of the Dis- 
trict Judge, Ahmedabad, in Suit No. 19 of 
1918. i 

Mr, H, V. Divatla, for the Appellant. 

The Goverument Pleader, for the Re- 
spondent. i 

JUDGMENT.—We think: the District 
Judge was right in holding that the suit 
was barred under sectio: 11 of the Bombay. 
Revenue jurisdiction Act, X of 1876. The 
plaintiff having purchased-certain property 
from one Kasam Punja made an applica- 
tion to the Collector, which must have been 
due to the fact that he could not get posses- 
sion of the property which he thought lie 
had purcased. The Collector replied that 
as Kasam Punja, the pleintiff’s vendor, 
had not proved his ownership at the time 
of the Suburban Survey inquiry, it was 
held to be Government land. Therefore, 
the application had helda right to tne seid 
, land .end asked fora sanad in respect of the 
suie could not hold good because the lance 
wes Government land, That refusal to 
grant a sanad was the cause of action on 
which the plaintiff relies when he filed this 
suit, 

. It is also clear from the uotice he gave to 
the Secretary of State under section Ro of 
. the Civil Procedure  Qode, thet the 

notice wds given because his application 
to the Collector had been rejected. The 

pleintiff could have appealed under section 

203 of the Land Reveuue Code but ke ont 
.ted to do so. Section IX of the Revenue 

Jurisdiction Act clearly prevents us from 

entertaining any suit on account of the 
Collector's refusal to grant the plaintif a 
sanad, asthe plaintiff had to prove that, 
previously to filing this suit, he lind present- 
ed ail such appeals allowed by the law tcr 
thetime beiug in force, as within the period 
of limitation allowed for bringing such suit, 
it was possible to present. He presented 
rostich appeals, This appeal is, therefore, 
dismissed with costs, 


Z. E. Appeal dismissed. 
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ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL NO. 78 OP 1022, 
April.24, 1923. 
Present:[—Mr. Justice Daniels. 
MUNESHAR TEWARI—PLAINTIFF— 
APPELLANT 

| * versus 
Musammat MAHRESHA KUERI AND 

OTHERS--DEFENDANTS—RESPONDENTS, 

Agra Tenancy Act (II of 1901), ss. 4 (5), © 
58, 63, 194 (3)—Co-sharer entitled to collect vent 
— Ejeciment suit by him, if maintainable. 

A. co-sharer who is -entitled to collect the entire 
rent.of a tenant is, for the purposes of the Agra 
Tenancy Act,a land-holder and is entitled to eject 
the tenant. [p. 198, col, r.] 

JAamman v. Farrukhabad, Sel. Dec. No. 2 of 
191060, followed. : 

Section 194, sub-section(3), dpplies only to cases 
whete one of.two or more co-sharers is not entitled - 
to sue alone. [p. 198, col, 1.] 


Second appeal from the decree, of tke 
District Judge of Ghazipur, dated the 29th | 
september 1921, 


Mr. Haribans Sahai, for the Appellant. 
Dr. M.L. Agarwala, for the Respondents, 


JUDGMENT.— This is an appeal by the 
plaintiff in a suit for ejectment under sec- 
tion 63 of the Tenancy Act. ‘The plaintiff 
is elone entitled to collect the entire rent. 
from the tenants. This hes been clearly 
found by the learned District Judge, The 
learned District Judge, Lowever, wes of 
opinion that though the pleintiff was entitl- 
ed to the entire rent ke was not entitled 
to eject the cetendant without the cor- 
currence of the entire Lody cf co-shzrers. 
It is hardly necessary to point out that 


this view,if correct, would be productive | 


of great inconvenience, especially in tke 
eastern districts where co-sharers cre often 
very numerous, The learned District 
Judge gives two reasons in support of his 
decision. The first is that section 194 
only makes an exception in the case of. 
money-suits, and the other that the word 
landholàer does not occur in section 58 
of the Tenancy Act. The reference to sec- 
tion 194 is aoubtiess to sub-section (3), 
This sub-section, - however, only applies 
where one of two cr more co-sharers is not 
entitled to sue alone which js the whole 


point in dispute in this case, It is quite 


true, as the learned District Judge says, 
that section 58 does not contain the word 
i as - T E i C 


- 


| Jandholdér. 


198 —— | INDIAN CASES;! . . 


oj 


[1923 ` 


RAJAGOPALA NAIDU V. RAMASUBRAMANIA AYYAR. 


. There is no reason why it 
should, as it only specifics the grounds 
of ejectment, .The operative section 
under which the tenant -is ejected is 
section 63, and .-the-. very opening 
words of this -section are -“’ when a land- 
holder. desires to eject'o-tenont,/" Fand- 


‘holder is defined in section 4(5) as the person ` 
. to whom.rent is payable, and it is, in my 


opinion, clear law that the co-sharer who is 
entitled to collect tbe.entire rent ci a par- 


. ticular. tenant is also entitled to eject 
‘him. He is the lendholder for the pur- 
‘poses of the Act, This view was also taken 

. by.the Board of Revenue in Jhamman 


y.. Farrukhabad (1).a decision which-kas 


' been followed in many subsequent cases, 
Tam told by Mr. Agarwala that this deci- 
sion has recently been dissented from by 


the present jufior member in a ruling 
which has not yet been reported. However 


- that may be, itis in my opinion gocd law. 
Tt wos finally urged by Mr. Agarwala for the 


respondents that the District Judge's deci- 
‘sion does not cover: all the pleas. which were 
urged before him, I Lave accordingiy been 


‘through the -grounds ‘of appeal with the 


Counsel and it is found that the only plea 
that can be said to be not covered by the 
qyuégment. is that-contained- in paragraph 


-6 of the memorandum -of appeal > In 


that the defendant urged that he had ec- 
quired occupancy rights, . This point is not 
covered. either directly- or by. implication 
in the judgment of the Court. below and the 


- learred Judge does: not say that it was 


uot urged before him, I accordingly 
remit an issue .under O. XII, r. 25, 
to the lower Appellate Court:— Hes 
Musammat Murta Kuer, the defendant, sc- 
quired occupancy right in the land in 
suit? ` “oe | 
On receipt of the finding, which. should 
be ‘submitted by 3uth June, ten days 
will be allowed for objections. The find- 
ing will he decided on the evidence already 
on the- record. ` l 
M. A. A. 


| Issue remitted, 
(1) Sel. Dec, No. 2 of 19IO, 


? 


: Judge, 


‘MADRAS HIGH COURT. - 
l . FULL BENCH. 
CIVIL REVISION PETVTIQN No. 288 OF 1922. 
" . «April Xo, 1923. ^ o 
Present. —Sir Walter Schwabe, Kr., Chief 
Justice, Justice Sir Francis Oldfield, Kr., 
and Mr. Justice Ramesam. 
RAJAGOPALA -NAIDU— . 
PLAINTIFF NO. i— PETITIONE 
IDA VEYSÚS - i 3 
RAMASUBRAMANIA AYVYAR AND 
ANOTHER—-DEFENDANTS Nos. I.AND 2— 
RESPONDENTS. . 
Court- Fees Act (VIIo*1870) s.7 (v) (€) and 
Sch. II, Art. x7 (vi)— Temgle, tf has market value, 
. A temple which is inaiienabie and absolutely 
devoted in perpetuity to religious pu poses has 
no market-value at all as such within the meaning 
of section 7 (v) (4) of the Court-Fees Act and must 
be dealt with for the purposes of the Act as a 
matter “not otherwise provided for” under 
Schedule II, Art, 17 (vi) of the Act. [p. 201, 
col, 1.] : < 
Manmatha Nath Maier v. Secretary of Stals 
Jor India in Council, 25 C. x04; 24 I. A. 
177; X C. W. N, 698; 7 Sar P. C. J. 225 ; 13 
Ind Dec. (N. s.) 131 (P. C.), referred to.. 
Quacye,.-— Whether a temple is a ""hcvse" within 
fes meaning of section 7 (v) (v) of the  Court-Eees , 
cf. < 
Petition under section 115 of Act V 
of 1908 and section 107 of the Government 
of India Act, praying the High Court to re- 
vise an order, dated the 20th February 1922, 
of the Conrt of the Additional Subordinate 
l , Hast. Tanjore, at Mayavaram, 
in Original Suit No. 7 of rc2r. 


Tis petition ceme on for temirg. on 


‘tle 8th of Janucry 1923, upon [er- 
using the petition aed . zn order 
of tke lower Coist and tle record in 


the case, and upon hearing the a'gimer ts 
of Mr. K. S. Sankara Ayyar, for Mr. T. 
R. Venkatarama Sasiri, for tte Petitioner, 
and of..Messrs. T. V.  Muihukrishna 
Áyyar , and K. S, Venkataramani, for 
the Respondents, and the . case 
having Leen p sted to be spoken to on 
roth of Jenuary 1923, upon ^ hearing 
Mr. K. S, Sankara Ayyar.for Mr. T. R, 
,Venakarama Sastri, for the, Peti- 
tioner, and Mr, K. S. Venkataramant, 
for the Respcncents, and the case kaving 


stood over’ for consideration - till 
the 23rd: of January 1923 the 
Court (Spencer „and Venkatasubba ` 


Rao, JJ). made the following 


` 
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ORDER OF REFERENCE TO A "FULL 
E '. BENOH. e 


Spencer, J—The plaintiffs in this- re-: 


presentative suit claim to, have. an ex- 
clusive right to manage certain’ Devas- 
tanams mentioned in the pleint and ‘to 
appoint aud - remove a Dharmakartha 


- for those temples whenever occasion atises, 


, They pray for a declaration accordingly 


and ask for delivery of possession by de- 


.fendants Nos. r aud 2 of all the properties 


to,their market value. 
. -he can valie the relief l 
-tion 7, clause 4 (c) of the Court Fees Act 
l as he pleases, as the only right in issue in“ 


of the suit. temples and for payment of çer- 
tain amounts that may be found due on 
‘examination of accounts -of the. income 
aud expenditure. ar E 

The question in this civil Tevision pe- 
tition is how such a suit should be valued. 
The Subordinate Judge has valued it accord- 
ing to the estimate mede by a Commission- 
er of the value of the temples and all the 


.. properties attached to them which amounts 
“to more than 


Rs. 2,00,000. The first 
plaintiff as.petitioner contends that heis not 
liable to pay Court-fees upon the valu- 
ation of the temple properties according 


. under ` sec- 


. the suit is the right. pertaining to trustees 


. ed brother and myslf, 


of’ managing the suit properties. In Civil 


Revision Petition No. 862 of 1917 asimilar' 


question came before a Bench consist- 
ing of Mt. Justice Sadasiva Aiyar and 
myself, the question then being whether 
a plaintiff who sued for joint  posses- 
sion along w.th other trustees was bound 
to pay Court-fees ad valorem as in a suit 
for possession falling under section' 7, 
clause 5, 
temple aud its properties. We. made a 


‘reference to a Full Bench upon the point. 


When the reference cama before. the Full 
Bench the civil revision petition was 
withdrawn. The question which was-a 
very important one, upon which Sadasiva 


Aiyar, J., and I differed, thus. remained. 


undecided. Most ‘of. the authorities were 
collected in the reference made by my learn- 
| atid after full con- 
sideration I expressed an opinion, that the 
plaintifi’s valuation -was conclusive and 
should be accepted under section 7, clause 
4 (c) and (d) and Art. 17, clause (t). of Sche- 


| dule IY ofthe Court-Fees Act. I pointed 
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He maintains that. 


upon the market-value ‘of’ the ' 


(2) 
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out in that. case that the plaintiff was 
only asking for such possession as he was 
entitled toonthe footing of a trustee without 
, having ' any, personal intetest in the trust 


` property aud for such possession as the 
holdet of the office was capable of, the 


ownership of the temple properties being 
vestedin the idol. If a plaintiff sets up any - 
proprietary right over temple properties I: 
was willing to concede that he must pay 
Court-fees valuing his relief of possession 
upon the value of the temple properties. 
-I then held that the cases in Sonachala 
v. Manika (1)and Appeal No. ro of 1i9ir 
were. distinguishable and I quoted Mo- 
hendra Sundar Thakur v. Dinsbandha . 
Thakur (2) and certain other authorities 
for the ‘proposition that if a plain- 
tiff claims no higher right than that 
of administering endowed, properties he 
should not “be made to pay Court-fees 


`- on the same footing as a plaintiff who sues 


for possession claiming rights as proprietor. 
The question is an important one, and I 
am not satisfied that Appeal ‘No. ro 
of r1gtr;and Second Appeal No. 1410 of 
. I9gr7 in “which it was held that the temple 
and: its: properties must be valued were 
corectly decided. It is advisable also that 
in a matter where no party is more con- 
cerned than Government who are interested 


'in the payment of the’ full Court-fees, 


‘the Advocate-General should have notice `` 
and should be heard in. the matter. 

‘J, therefore, refer to a Full Bench the 
‘question whet ere the Court-fees legally. 
payable on the plaint in this suit, Original 
Suit No. 28 of-1920, in' the Court of the 
Subordinate Judge of Mayavaram ? _ 

. Venkatasubba Rao, J.—I am also of 
the opinion that question should be referred : 
‘to the Full Bench. The matter was fully 
discussed. and the authorities in support’ 
of the rival’ coténtions were set forth in 
the referring judgments of my learned 
brother, and Sadasiva Ayyer, J., in Civil 
*Revisioti: Petition No. 862 of r917, and 
‘I, therefore, refrain from covering the same 
ground again. But there is one point ta 
which: I, would like to advert. It has 
been stated that, in the present case, Court- 
fee was paid on the value of the subject- 


M. 516; 3 Ind. ‘Dec. (x. $) 353. 
i Ind, Cas, 7721; 19 C. D J. 15. * 
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matter so far as it consists of “ lands ” 
. ‘under section 7 (c) (v) of the Court-Fees 
. Act. The plaintiff, however, 
‘paid the fee payable on the market-value 
' of the temple in question. The Commis- 
sioner 
` Rs. 2,22,000 odd. ‘The estimate was based, 
, $nier alia, upon the costs of the materials 
used, on the ground that by that process 
„the .‘‘ market-value ". of the structure 
could be ascertained. - 


Whatever may be held to be the correct 
. view in regard to the more general ques- 
, tion discussed in the judgment in Civil 
'' Revision Petition No. 862 of 1917, it seems 
-to me that there is considerable force in 
“the argument of the learned Vakil for 
, the A Lusto that the structures con- 
stituting a temple, which are the abodes 
of the idols, are not “ houses " under sec- 
tion 7 (c) (v) or which “ a market-value ” 
can be placed wider sub-clause (c). A 
“house,” according to Murray's Dictiorary, 
no doubt, includes a “ a place of worship, 
a temple, ora church ". I do not think 
we shall be'justified in turning to English 
decisions for interpreting the word '' house" 
| as they deal with particular Statutes where 
the word occurs. As Stroud, in his Ju- 
dicial Dictionary, points out 
consecrated according to the rites of the 
Established Church. was held not to be a 
“house ? under section 105, Metrop. Man. 
Act, 1885, whereas a Dissenting Chapel 
‘was held to be such ^ “ house ". Again 
a consecrated church, though held not to 
be a “house” within the section just cited, 
was nevertheless held to be a “ house” 
gua a building line which a local atithori- 
ty has a right to prescribe. I do not 
think we can derive much assistance from 
the definitions or interpretations given 
above in construing the word ““ house " 
in the section of the Court Fees Act, 


I am of the opinion that under the Courte 
Fees Act a temple which is mainly the 
abode of the deity cannot be said to be 
* house ", the “ market-value " of which 
is capable of being ascertained. A temple 
being extra commercium is ex hypothesi 
incapable of having a market-value. 
It is well-known that,to construct struc- 
tures similar to numerous temples in India, 
sums ee to lakhs or tens of lakhs 


has not. 


appointed valued the temple at 
. to estimate at a money value, a temple 


a church. 


-of rupees would be required, and I do 


not think that the Legislature intended 

that a Court-fee should be levied on what 
is descri bed before us as the “ mar- 
ket-value ” of the temples. I am, therefore, 
inclined'to hold that it is not possible 


aud the idols in it, and that, in any event, 
so far as the subject-matter comprises 
the aforesaid, the case falls within 17 (v) 
of Schedule II of the Court-Fees Act, V 
of 1922. 


This petition ‘came on for heating 
in pursuance - of an Order of Reference 
to a Full Bench, dated the 231d January 


1923. 
OPINION. : 
Schwabe, C.J.—This is‘ -a reference to 
a Full Bench on the question of the Court- 
fee payable on asuit by the plaintiff claim- 
ing to be a trustee of a. temple against the 
defendant who is in possession of the temple, 
also claiming to be a trustee. The prop- 
erty in question has been valued by,the 
plaintiff for purposes of Court-fee at a cer- 
tan amount, but the . Comissioner has 





' reported that the amount is too small. 


solely on the ground that the temple build- 
ings ought to be valued at their cost of 
construction less, presumably, something 
for depreciation. It is contended by the 
plaintiff that the temple buildings as such 


“are not assessable at all for purposes of 


Court-fee. The section of the Court-Fees 
Act alleged to be applicable is section 
7 (v) (e) which provides that, where the 
subject-matter is a house or garden, it has 
tobe valued “ according to the market- 
value of the house or garden." It 
is first argued, and with considerable force, 
that the temple is not a house at all. . I 
do not think it necessary to go into de 
question of what is and what is not “ 

house” or whether any part of this ten 
ple could be properly included within 
the proper definition of the word “house,” 
I: think it better to leave that question 
over until it arises definitely for decision, 
for we have not in this case the full facts 
as to the exact nature of the buildings 
in qustion and the use to which they are 
or can be put. But, it is further argued . 
that this temple, even if it can be consider, 
ed as a house, has no marke, 


E 


_on which the. road stood when it “ceased: 
to be a road, for agricultural or building. 


t 


fined in England as meaning what it would ` 
fetchin the market under the state of things’ 
existing at the time, and that definition is 


to be found repeated with great clear- 
ness in Manmatha Nath’ Mitter-v. - Sec- 


retary of State for. India in Council: (3). 


That was a case under the Land aa ae 
Act and what was acquired Was: 
and compensation was claimed in KAN 
of that road based on the value of the land 


purposes or the like; and their Lordships 


‘of the Privy Council made it quite clear 
that, apart from the fact that the Land: 
Acquisition Actitself in terms prohibited 
. such considerations, the principle. of' com- 


pensation based on the ''market.value ” 
as in the Court Fees Act, 


time. 


Now, this temple is an ancient Gun. 
and” its history dates at least thousand. 
years back,- and there seems to be no . 


doubt, that the temple is devoted absolute- 


dy and “in perpetuity to religious purposes. 


. my judgment, 


i 


' On those facts we have to énquire whe- 
ther there is a market for such a thing. In 
such enquiry results in the - . 
conclusion thereis no market and that . 

| it can have no market-value at all. 
- principle’ applied by the Commissioner, : 
market-val ue, 

what may be called the hypothetical con- . 


when he has taken as the 


struction value, is, in my Judgment, 


entirely. wrong. He has got. to find the . 


market-yalue .of the thing as a temple 
at tte time. It is not suggested before us, 


on behalf of the respondent or on behalf. .. 
who attended as amicus- 
that in fact there is any market . 


of the Crown, 
curia, 
for stich things. I think also that it would 
be conclusive against such a contention, 
that the property is inalienable and was 


devoted in perpetuity to religious. pur- | 


poses. 


On these grounds, I come to the còn- - 
clusion, that there is no market value. 
at all for this temple as such. That be: DE 


.value for n 
claimed, and. 


road , 


‘for possession of trust 
“purpose of-proper 
trust, he-will have to pay. Court-fee on 
the value of the trust propérty, or whether 
‘in that . case 
which is the wording in that Act as well: 
is that things’. 
..have to be taken as they stand -at ithe 
- but.it was not decided then, and, 
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‘value. “ Market value’ has-been de-- ‘of the Act; and has to ‘be dealt with as a 


matter “not otherwise provided for ” 


‘under Schedule II (17),—except that, appa: 


tently, there isin this case “some market- 
part “of the property 
respect of that the 
plaintiff has ‘pat o a valuation. ‘There is 
no appeal .in respect. of that valuation 
by him,‘ and, therefore, that valuation 
stands and must be taken as correct. 
Taking this view of the case. it is. un- 
necessary to consider the question speci- 
fically referred to us by the Referring Bench; 
namely, whether, on a claim by a trustee - 
propertfes for the 
administration of that . 


he is only bound to pay _ 
the nominal. amount of Rs. IO or Rs.- I5.  - 
This question had been referred on a former 
occasion “to a.Full Bench “of this Court, 
owing 
to the facts of this case, it shares the. same 
fate now. 
` The answer to the. question referred 
to the Court is, the Court-fee legally pay- 
able are the feés ‘already paid. 
. Oldfield, J.—I entirely agree. - 
at J.—I Rer. 


Oria accordingly. 


, 
‘ 
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so, it does not come under a section a 


(3) 25 C. 194; ; 24 d À. 177; I "c W.: N. “698; ih 
Sat. P, C, J, 226; 13 Ind. Dec. (s. 8) i31 (P. Cj. ete 
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‘PATNA HIGH COURT. 
LETTERS PATENT APPEAL No. 51 OF 1918. 
e s. . June I9, “1919. 

Present —Sir Dawson- Miller, KT., Chief 

<. Justice, and Mr. Justice Adami. 

. BALDEO SINGH AND OTHERS— 

^ "^ DEFENDANTS—APPELLANTS 
p (Co QUEFSHS , 

. —. MEGHU- SINGH AND OTHERS-- 
(2 0; PLAINTIFFS — RESPONDENTS. 
Execution of — decree-—Sale of equity of 


redempltion—Symbolical possession, delivery of, 
^ whsther necessary— Redemption, suit for, with- 


t r 


out setting aside .auction-sale, whether compelent— . 


Civil Procedure: Code (Act V of 1908), O. X X I, 
y. 22— Notice to judgment-debtor, when necessary. 
Where the equity of redemption in respect 

' of property which is in. the possession of mort- 
gagees is purchased at an. auction-sale, it is not 
necessary that symbolical possession of the. in- 
tangible right’ epuxchased should be given to the 
auction-pufchaser in order to complete his title, 
if.in fact he does exercise rights of orum. 
over the. property which he has purchased. 


[p. 205, col. z.] eL 
- Plaintiff sued to redeem a mortgage and alleged 


' in the plaint that a certain sale of the equity - 


.ofredemption in execution of a decree was fraudu- 
lent, collusive and illegal: ` 


Held, (1) that the allegation with regard to the 


auction-sale didnot amount to an allegation that 
' the sale was a nullity but that the sale was such 
‘as might upon propèr proceedings being taken 
possibly be set aside ; [p. 203, eol, 2.] 

(2) that no proceedings having been taken to 
set aside the auction-sale the suit for redemption 
was: not competent. [p. 203, col. 2.j : 

The notice mentioned in O. XXI, r. 22 of 
the Civil Proceedure Code is only required to 
be issued where the. application for execution 
is more than one year after the date of the decree. 


[p. 204, col. 2.] . | ; 
Letters Patent Appeal against the juds- 
mentof Mr. Jtstice’ Mullick, in Second 
Appeal No. 722 of 1917, dated the 22nd 
March 1918, affirming a decision of the 
Subordinate Judge, Shahabed, dated the 
22nd May  Igr7, reversing that of the 
Munsif, Arrah, dated the 25th December 

Io16.' 

Messrs. K. -Hasnain amd A. K. Roy, 
for the Appellants. AP" 
“Messrs, Bunwart Lal and G. D. Singh, 

for the Respondents. : 


JUDGMENT. 


Miller, C. J.—This is an“ appeal under . 


clause IO of the Letters Patent from a 
judgment of a Single Judge of this Court, 
dated the 22nd March 1918, dismissing an 
appeal from the Subordinate Judge by 
whose decision the plaintiff's suit which 


* . 
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had been dismissed by the Munsif was 
remanded to the Munsif for a fresh trial. 
“The facts of the case, so far as they are 
material to the present appeal, are these: 
In February 1886 the plaintiffs’ ancestors 
mortgeged 12 .bighas of land over which 
they. had occupancy ‘rights to the 
ancestors of the defendants under a usu-, 
fructuary mortgage and put the defendants’ 
predecessors in possession, and ‘out of 
the proceeds of the land they were to satisfy 
themselves under the terms of the mortgage 
in lieu of receiving interest on the money 
advanced. In the same year, about six 
months later, in August, a fractional 
proprietor of the property by name Kailas 
Chandra, who had in the previous year 
obtained a rent-decree against the mort- : 
gagors, took out execution proceedings 
and the property, the subject of the mort- 
gage, as well as other property belonging 
to the -mortgagors, was sold in execution 
of that decree. The sale took place:on the 
7th June 1886, the property having been 
attached in the previous March and the 
sale was confirmed on the 27th: August 
1886. : The suit by the. proprietor being 
one by a fractional proprietor only entitled 
him to a money-decree and not a rent-de- 
cree under the Bengal Tenancy Act. There- 
fore, what he purchased at the-sale was 
merely the mortgagors' equity of redemp- 
tion subject to encumbrances, that is to | 
say, he purchased the right, title -ard in- 
terest which the mortge:crs hed and tle. 
interest so transferred to him was sub- . 
ject to the mortgage of the defendants 


‘which was still subsisting; but it seems . 


to me that from that moment.the plaintiffs 
lost ell right, title and interest they had 
in the property and that that interest .was 
transferred to Kailas Chandra. No steps 
were taken by the mortgagors to set aside 
that sale. and in the -year .1892 Kailas 
Chandra sold the equity of redemption 
which he had purchased at the auction- . 


. sale in execution of his decree to the mort-' 


gagees themselves and, therefore, the situa- 
tion was that the mortgagees’ interest 
as such merged in their greater interest : 
as proprietors of the occupancy right. 
So matters went on, and in the year 1910 
there were, Survey operations in which 
a portion -of the land was recorded as 
in the possession of the plaintiffs ang 
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another portion was recorded as ‘in the. 


possession of the defendants. 


Then, in : 


the year 1915, the plàintiffs.-who represent - 
the original mortgagors brought this suit; , 
claiming to redeem the property and they”: 


tendered to. the defendants the sum. of 
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"hat" ‘Kailas Babu. ee the ait 


left to the:pla ntiffs at that time, 
his he-sold to the defendants who were 


of redemption, 
and that 


at that time the mortgagees or rzhandars 


, under the. usufructuary mortgage-deed of 


Rs. 240 which was the amount of the loan - 


. and, on the defendants refusing to accept. 


it, paid the money into Court and claimed - 


to be entitled to redeem the property and . 
get possession. In their plaint the plaint- : 
iffs allege that the purchase at auction in . 


the year 1886 made by Babu Kailas Chandra 


and the subsequent sale by him 


of the ` 
equity of redemption to the mortgagees, .' 


who are now represented by the defendants; - 


was fraudulent, collusive and illegal, and 
.no process of ‘exectition - 
- respective cases and the grour&l upon which 


they say that 
of the decree was served nor was delivery 
of possession at.all made in.the . locality 
' or at the house or ‘on the person of the 
plaintifis, and that neither Kailas Chan- 
dra nor the: defendants ever came into 
possession of the said land in the capacity 
of purchaser at auction-sale or purchaser 
under the sale-deed and that the defendants 
have all along been in possession in the 
capacity of mortgagees,.that the entire 
proceeds of the execution of .the decree, 
sale and deiivery of possession “have been 
‘surreptitiously and fraudulently 
and thet the purchese at sale and under 
the sale-deed, 
and illegal, cennot. be a bar. to the plaintiffs’. 
redemption: ' 

When the matter came before the Mun- 
sif he pointed out very properly that, 
on the plaint as it stood, it was not con- 
tended that .the purchase at auction . by 
Kailas Chandra was a nullity, and he 
pointd out that, if the sale was a valid 


and subsisting sale until it had been set 


aside, and could not be treated. as a nullity 
which in fact the plaintiffs did not claim 
to do, it was a bar to any claim to re- 
. demption until it was set asidé by a Court 
of competent jurisdiction. It was not very 


clear from the: plaint whether the sale to - 
Kailas Babu included all the lands in suit 


and, therefore, the learned Munsif ascertained 


“for ‘himself: from the record whether this: 


` was so or.not and found . that in fact the 
purchase by Kailas Chandra did include 
all the lands insuitas well as some others. 


The result was, according to the, Munsif, ' i 


» 


taken 


ya 


‘to 


‘sideration altogether, 


the plaintiffs. It appeared to him, there- 
fore, thatit was unnecessary in this case 
go into any'evideuce at all because 
no- suit had been brought to set aside the 
sale and, as it was not claimed that the 
sale was void and could be left out of con- : 
the plaintiffs were 
clearly not entitled to redeem. 

On appeal to the Subordinate Judge, : 
he remanded. the suit back to the Mun- . 
sif for a'fresh trial by allowing the parties 
to 'adduce evidence in support of their 


he did that wes that the lower Court did 


- not allow the plaintiffs to prove that the 


which ere quite fraudulent ’ 


` Were mortgagees in possession. 


that the’ 
Chandra 


. 1 


proceedings ` 
it 'aside and as the period for tak- 


decree obtained by . Kailas Chandra was 
fraudulent and invalid or that the defendants 
Now,,. it 
is obvious from this that the Subordinate 
Judge made a mistake in supposing that 


the plaintiffs had ever questionėd the valid- 


ity of the decree under which the execution 


sale took place in-1886, If it had. teen 


contended that the decree itself was a nul- 
lity then, no doubt, that would have 
been a matter for evidence. But no Such 


-allegation wes made in the plaint at all. 


The only contention in the plaint . was 
auction-purchase by, Koilas 
was frandulent. and collusive 
aud illegal and not that it was a sale under 

a decree which in itself was not operative 


‘ner was it indeed alleged in the plaint 
-that the sale itself was void. All that. 
“was alleged was that the sale was fraudulent 
and 
might  üpon proper 


“and, therefore, such as 
proceedings - . being 
teken possibly be set aside. But as no 
had been teken to set 


collusive 


ing. such proceedings, which in the case 
of fraud would be three years, had passed 


from the time when the sale took place 


or, .when the. -plaintiffs knew of the fraud 


it. was clear that there’ was nothing more 


that, could b& donè to assist the plaintiffs 


„to get tid of the sale. 


An appeal was brought from the deci- 
‘sion of the Subordinate Judge to-a Judge 


a ? 
` 4 


which was all that was . 


204 
BALDEKO SINGH Y; MEGHU SINGH, 


of this Court and he also seems to have 
been under th: impression, no doubt mis- 
. Jed by the judgment of the Subordinate 
Judge, that what was in question in the 
` case was the validity not of the sale but 
of the decrée under which Kailas Babu's 
` guction-purchase took place. The main 

'. attack, upon the validity of the purchase 


'  wasthatthere had been no service of notice 
-.'to the judgment-debtors under O. XXI, 


r. 22 of the Civil Procedure Code and that 
' in the-absence of any such notice to the 
defendants the Executing Court had no 
authoriéy to sell the property and was 
. acting without jurisdiction so that the 

sale was a nulity. I have already.said 
that it was «not specifically raised im the 
pleadings that the sale was a nullity but 
the question appears to have been treated 
in the lower Courts as if such a plea had 
been put forward. When the learned 
Judge of this Court. came to deal with the 
case he said : “If the décree (I call attention 
to the. word decree) of 1886 obtained by 
Kailas Babu was obtained without issue 
' of summons in the suit and if the sale was 
held without issue of notice then there 
was no representation at all of the parties 
interested and the Court's jurisdiction to 
próceed with the trial was ousted " and he 
says that evidence must be taken in 
order to ascertain whether: the decree 
. Was obteined without issue of summons 
and notice upon the defendants. He 
concludes: (If the plaintiffs succeed in 
proving this then they are -entitled to 
regard the decree aud the sdle as nullities 
and to proceed to establish their claim to 
redemption. If they fail, then the ques- 
tion, will arise whether the defendants 
"Raving purchased the equity of redemp 
tion, if they did purchase it, are entitled 
to resist redemption on the principle of 
- Pancham Lal v.: Kishun Pershad (x)." * He 
. points out that this is a debatable point 
but one which, so far asthis Court is con- 
cerned, has ‘been settled by the decision 
in Sheo Narain Ojha v. Ram. Jatan Ojha 


(2). l 


x 


— 


. (1) 6 Ind, Cas. 47; 14 C. W. N. 5795 12 C. I, J. 


10 41 Ind. Cas. 532; 2 P. L. J. 58771 P. L. W. 


7291 (1917) Pat. 373+ 
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So far'as the decision of the learned 
Judge is concerned, I do not think there 
could be anything to complain about it 
if in fact it were based upon a true appre 
hension and appreciation ..of the . 
facts of this case. And if, in 
fact, it were alleged and proved that there 
had been no issue of summons in the suit 
upon the parties, then clearly the plaintiffs 
would be entitled to treat the decree and 
all subsequent proceedings arising there- 
from as a nullity, but that never was the 
case from start to finish and the only ques- 


_tion, so far as the validity of any part 


of the proceedings is concerned, was the 
question whether the sale not the decree 
was a nullity or merely voidable. 

A considerable argument was ‘addressed 
to this Court on both sides as to whether 


-the omission to issue notice únder O; 


XXI, r. 22 of the Civil Procedure Code 
was such. a- defect as would render the 


"subsequent sale proceedings absolutely null 


and void or whether it was .merely an 
irregularity which, whilst entitling tke 
plaintiffs to have the sale set aside on pro- 
per proceedings being’ brought, did not 
have the larger effect of rendering the sale 
absolutely void. That might be a question 
of some nicety but it is. unnecessary ` 
in this case for the Court to decide that 
point ,because,- under the provisions of 
O. XXI, r. 22, it appears that the Court 
executing the decree is only required to 
issue the notice there mentioned in ceses 
where the application for execution is 
made more than one year after the date 
of the decree, and from the documentary 
exhibits putin in this case it appears that 
the date of the decree in favour of Kailas 
Chandra was the 4th September 1885 
and that the application forexecution was 
the 20th February 1886, so that no question 
at all could arise as to whether the sale 
was void or merely voidable owing to tke 
absence of the notice under O. XXI, 


- T. 22, because in the particular circumstances 


of this case that rule has no ‘application. 
It seems to me, therefore, that the defend- 
ants’ ‘appeal in. this case must succeed 
and that the decree of the Munsif must 


- be restored because the question about 
which so much argument»has been put 


before the Court turns out not to be a 
question which really arises.. The result 
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is that the validity of the sale, so far as any 
fault in procedure is-concerned, is unim- 
peachable and not only is it not void.but it 
" could not even be set aside as voidable 
upon the grounds which have been alleged 
by the respondents. 

A further point, however, arose during 
the argument to this effect that itis pleaded 
that Kailas Chandra never in fact got 
possession of the property which he pur- 


chased. Now, what he -purchased at the. 


auction-sale was the interest of the mort- 
gagors which was the equity of redemption. 
‘Ihe mortgagees were still in Possession 
and entitled to remain in possession and 
could not be turned out either by the mort- 
gagors themselves or by a purchaser of the 
niortgagors' equity of redemption because 
he purchased subject to all encumbrances. 
Therefore, there was no physical possession 
which the purchaser could take and it 
was only symbolical possession that could 
have been effected in his favour in 
the particular circumstances of the case. 
It is not, in myopinion, necesssary in a 
case like the present that symbolical pos- 
session of an intangible right should 
be given to the purchaser in order to com- 
plete his title if in fact he does exercise 
tights of ownership over the property which 
he has purchased. What happened in the 
present case was, that having purchased 
the-equity of redemption in the year 1886 
he did in fact transfer it by sale to the 
, defendants the mortgagees and, therefore, 
he exercised in a most effective way. the 
tights of ownership and rights of possession, 
so far as he could be said to have posses- 
sion in the property which he purchased, 
by that subsequent sale in 1892. It must 
betaken,therefore,that as against the plaint- 


iffs, the mortgagors, his rights were com- 


plete and final even if transfer of posses- 
sion were necessary at all events from the 
.year 1892. Thete is no other point which 
has been discussed before us in the case. 
In my opinion the appeal must be allowed 
with costs here andin all the lower Courts 
and the decree of the learned Munsif must 
be restored dismissing the claim. 
Adami, tot agree. 


Z. Ke Appeal allowed. 


‘value of the articles. 
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BOMBAY HIGH COURT. 
CIVI, EXTRAORDINARY APPLICATION 
. No. 174 OF 1922. ' 

‘January 23, 1923. 
Present-—Sir Norman Macleod, Kt, Chief 
Justice, and Mr. Justice Crump. 
LAXMICHAND JAVERMAI— 
PLAINTIFF —APPLICANT 
UCVSUS 
Tse MUNICIPAL COMMITTEE oF 
NANDURBAR—DEFENDANT—OPPONENT. 

Construction of document—Municipal Octrot 
Schedule, prescribing value of goods—Octroi, whether 
can be charged on actual value. . 

Where the Octroi Schedule of a Municipality 
provided for the charging of Octroi on cer- 
taiu articles at a certain rate per cent. per cart- 
icad and the value of a cart-load of each article 
was prescribed in the Schedule: 

Held, that it was not open to the Municipality 
to charge Octroi at an‘ad valorem rate on tye actual 
[p. 206, col. 2.] 

Application praying for reversal of the 
decree passed by theSecoud ClagsSub-Tudge 
at Nandurbar, in Small Cause Suit No. 142 
of 10921. 

Mr. R. J. Thakor, for the Applicant, 

Mr. P. V. Kane, for the Opponent. 


` JUDGMENT. | 
Macleod, C. J—The plaintiff filed 
sit against the defendant, Muni- 
cIpality claiming Rs. 60-4-6, being, 
the amoebnt charged by the Munici- 
pality, by way of  Octroi duty on 
Cloth over and above what it was 
under the law entitled tolevy. It is ad- 
mitted that section .167 of the District 
Municipal Act applied, and, therefore, the 
first five items sued for are beyond time. 
Shortly put, the Municipality claimed to 


‘charge ou the plaintiff's goods, which were 


bales of cloth, an ad valores; rate on the 


“vaiue of the goods according to the pre- 


sert value and not according to tbe value 
apveariug In the schedule of rates, 


the first column ere the names of various 
articles; ia the second column is therate 
per cart-Toad ; and in the third column 
is theeweight in maunds or price. The cart- 
2 is to be reckoned at 16 maunds of 40 

akka seers. ' Cloth’ comes under class 


aa as cloth of all sorts and articles made 


of cotton, silk and wool; the rate, per 
cart-load is 12 annas per every Rs, 100 or 
part of it, In the third column the price 


The : 
. OctroiSchedule is divided into 3 columns in 
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is to be taken at 
,of 16 maunds. 

^ It seems to me clear that Rs. 500 was 
the limit value of a. ful cart-load 
.Of cloth of all sorts and articles made 
of cotton, silk, etc. upon which the 
‘fate of I2 annas per cent. was te 
` "be levied. ‘Otherwise, the amount Rs. 500 
“in the third column had ‘no 
But if no amount was mentioned,-as the 
rate was I2 annas per cent., it would be 
necessary to have some method for apprais- 
ing the' value of such goods by means of 
an appraiser at the Octroi Station. But 
to obviate all difficulties of that kind, 
the framers of the schedule fixed the price 
per cartjoad on which the ad valorem 
duty was to be paid. 

If we. turn to class VIII which includes 
iron and articles of iron, the rate per cart- 
load is 12 annas, the price of a cart-load 
of 16 maunds being taken at Rs. 150. 

. Again, copper, brass, tin, lead, zinc 
‘and articles made therefrom are all charged 
at S annas per cart-load the value of a cart- 


Rs. 590 per cart-load 


load of 16 maunds being taken at Rs. 400. 
rate’ 


ln those cases, as there wes no 
per cent, it really was not necessary to 
place any value ou the cart-load, for accord- 
ing as.the cart appears to the clerk to have 
a less ora greater load than the average 
load he would be entitled to charge more 
orless than 12 annas. 

That appears to me to be the obviou 
construction which the Court should put 
< on- this, schedule. Unfortunately, in 1919, 
“the Examiner of Local Fund Accounts 
^ found fault with the method upon which 
` the Octroi duty had been. charged. 

He said; “As it appears to be the inten- 
tion to charge those articles, against 
which value is stated ad valorem the pre- 
sent.practice .should either be stopped, 
and cloth, iron and other metals, etc., 
against which value is stated, should be 
charged ad valorem after seeing the original 
‘invoices showing the purchase-prices fe- 
ceived by the importers from the export- 
ing merchants, -or the schedule amended 
with the ‘sanction of the ‘Commissioner 
' "€. D. so as to legalise the present practice, 


.It appears advisable in the interest of the - 


Municipality to charge cloth and iron; etc., 
or articles made thereof ad valorem as is 
done by most Municipalities," 
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‘advisable that there should be. 
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It seems to me that the proper procedure 
was exactly the opposite. Ifit was consider- 
ed desirable in the interest of the Muni- 
cipality that cloth and iron, ete., or articles 
made thereof should he charged on 
their actnal. value a4 valorem, it would 
certainly be necessary to add to the sche- 
'dule rules prescribing. kuw tbe real value 
of those gocds was to be ascertained. It 
would “also be necessary to set vp the 
proper machinery-for arriving at such valua- 
tion, It seems to me probable-that when tke 
Schedule was fraaned, it was considered 
os little 
delay as possible at the Octroi Station, and 
that the methods of arriving at the Octroi 
duty to becharged should be ofthe simplest 
possible description. If it was intended 
that the contents of cart-loads of goods 
such as these of various descriptions and 
quality had to be valued at the Octroi 
Station, andif the rate was to be charged 
on stich value, then it wes necessary to have | 
expert appraisersto estimate that value. 
Moreover, it would net be nossible in many 
cases to obtain without much delay the 
invoices showing purchase-prices- received 
by the importers from the exporting 
merchants. However, if the Municipality : 
wish to charge Octroi duty ad valorem on 
the'valué of the goods iniportea within. 
their limits, then they must set up a proper 
machinery for that purpose. The Rule will 
be made absolute and there will be a decree, . 
for the plaintiff for Rs, 8-4-0. No order 
as to costs. < E 

Crump, J,~I agree.. , 

Z.K, . Rule made absolute. 
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. OUDH JUDICIAL COMMISSIONE/S 
COURT. 
SECOND Civi, APPEAL No. 69 OF 19272; 
August 23, 1922. 
 Present-—Mr. Simpson, A. J. C. 
SHEO DUTT BAHADUR SINGH~ 
PLAINTIFF —APPELLANT 
VEFSUS 
SINGH AND OTHERS ` 
DEFENDANTS—RESPONDENTS. 
Pre-enmption-—Bxerciso of right, mode of 


“~ 


_.pre-entplor—-Cwil -Procedure 
. 1908), Sch. 
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Conveyance by vendee in favour of pre-emptor, effect 
of— Arbitration, reference to, whether defeats rival 
Code | (Act V o 
II, para. 20. 

A pre-emptor who purchases the ene sold,’ 
privately from the vendee not only asserts his 
pre-emptive right but asserts it in so efficacious 
a form as. to be entitled to have .the bargain 
secured to him against every one not. having a: 
Superior right of “pre-emption. [p. 208, col. 1:] 

Mahtabuddin v. Karam Elahi, 73 P. R. 1898, 
referred to. 

But in ordér to put himself in this position a: 


'pre-emptor must do one of two things within ' 


limitation, either he must institute à suit for pre-. 
emption or he. must obtain a conveyance from the 
vendee. If he does neither.of these things, the 
mere fact that he has stated that he possesses 


the right, that he has approached the’ vendee, 


or that they have referred their matter to arbitra- 
tion will not prevent his -being barred by 
limitation. [p. 208, col. 2.] 

A pre-emptor who refers his club to arbitra- 
tion out of Court.and then makes ap application 
under paragraph 20 of Schedule II to the Civil: 


. Procedure Code for filing the award made by the 


arbitrator, must be deemed to be enforcing his 
claim by ‘suit, and unless the application under 
paragraph 20 is made within the limitation pro- 
vided for a suit for limitation, it will be no answer 
to a claim for pre-emption by a rival pre-emptor. , 
[p. 208, col. 2.] 

Appeal from a decree ot the Sübordi- 
nate Judge, Sultanpur, dated the 29th No- 
vember 1921, reversing. the ofder of the’ 


"Munsif, Sultanpur, dated 31st May 10921. 


` Mr..4. P. Sen, for the Appellant. 
s Haider Hussain, . tor Respondent 
0. 3. . 


T UDGMENT. —This is a pie. emption 
suit, The dispute | is between two rival. 
pre-emptors. It is a second appeal where 
the facts have all been decided. ‘The sale- 


4 
€ 


` deed was executed on 8th January 1920 


and rezistered on r3th January 1920: 

The plaintiff-appellant instituted a suit - 
oa the last. day of limitation, 12th January 
1021, making the yendor and the vendee’ 
defeadants. Oa Irth February 1921 the 
vendee put in a written statement in which. 
he-said that Gokul Prasad ought to bea 
party. Accordingly, Gokul Prasad was made 
defendant. No. 3 and he and the vendee set 
up a common defénce. They said that." 
on 24th December 1920 Gokul Prasad and’: 
the vendee had entered into an agreement 
to refer to arbitration Gokul Prasad's 

claim to. pre-empt, that the arbitra- 
tors made their -award -on 4th February: : 


l ia and that Gokul. Prasad. had applied - 
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andes Puede 20 of Schedule Ti, Civil 
Procedure Code, on 5th February 1921 to 
. hdve the award filed in Court. 


This was ‘the state of things when the 


written statement was put in. I may add, 


to Hiake the statement compiete, that ou 
16th March, 1921 judgmént and decree . 
were given for Gokul Prasad in accordance 
with the award. 

_ The learned. Munsif framed five issues. 
The. first was: Has the plaintiff got a 


preferential right to pre-empt as against 


the defendants Nos. r end 3? He found 
that the plaintiff had bought certain plots 
from the same vendor, defendant No. 2, 
prior to the execution of the sale-deed 


“and that this made the plaintiff d*co-sherer 


of theSub-Division with a preferential right 
against:the defendant No. 1, the vendee i 


‘who appears to have been onty & co-shater 


in the village. He found, however, that the. 
defendant N 0: 3, in addition to being a co- 


^sharer of the Sub-Division, was alsoa blood: 
relation of the vendor. 


Consequently,' de- . 
fendant No. 3 has a preferential right 
against the plaintiff. 

There were two issues about the price, 


‘but on this point no evidence was given 


and the price of Rs, 300 entered in the: sale- 


: deed stood. | 


The last issue was in two parts :— 
(a) What is, the effect ofthe arbitration 
and (b) Were those pro- 
. Ceedings fraudulent end collusive? ~.. 
The - learned. Munsif found that’ the 
‘Proceedings were fraudulent and collusive 


. that in fact the agreement, to arbitrate 
. was ‘executed after the institution of the 


.present suit, and, therefore, after Gokul 
" Prasad, defendant No. 25 the original pre- 
emptor had become barred by. limitation. 
Accordingly, he gave the plaintiff a-decree, 
Gokul Prasad, defendant No. 3, appealed. 
“The learned Subordinate Judge came to 
a finding of fact that the reference to.ar- 
bitzation did take place on 24th December 
1920: Accordingly, he dismissed the 
plaintiff's ‘suit.: ' | 


The plaintiff comes into this Court-on 
Second appeal. He cannot, of course, dis- : 
pute the findings of fact that.the defendant 
No. 3 is a blood relation and.that the re- 
ference to arbitration took place before: 
theinstituti on em the suits . Ts appellants, 


t^ 
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argument is based upon the Statute, sec- 
tons 6 to 15 of the Oudh Laws Act. His 
main contention is that the right of pre- 


. -emption must be exercised only in the 


ways expressly’ mentioned in thé Statute. 
. I cannot accede to this contention. The 
right of pre-emption is. defined in sec- 
tion 6 of the Oudh, Laws Act as being 


_ _ a right “to acquire immoveable property 


on preference to all other persons.” Sec- 
tion II lays down the procedure where 


. the sale-deed has not been executed yeu. 


The pre-emptor must tender the price 
“to the vendor. The section does not say 
so, but it is clear from the Transfer of 
Property Act that the vendor must then 
execute a sale-deed in favour of the pre- 
emptor which will have to be registered. 
If the sale-déed has been executed in favour 
ot the vendee it is clear that the pre- 
emptor must’ obtain his conveyance trom 
the vendee. But*if he does so he has exer- 
C.sed his right of pre-emption. I see no 
-reason for holding that he is confined to 
the remedy of a suit in Court. There is 


direct authority to the contrary: Mahtab- 
ud Din v. Karam Illahi (x). That was a case 


in which, before the institution of 2 suit 
by oneprexeniptor, another pre-emptor had 


obtained a deed of sale from the vendee.’ 


‘It was held that the pre-emptor who had 
purchased it privately from the vendee had 


not only asserted his pre-emptive title but. 


asserted it in so efficacious a form asto be 
‘eatitled to have the bargain secured to him 
against every one not having a superior 
right. But this consideration will not 
dispose of. the present appeal because the 
respondent, Gokul Prasad, defendant No. 3, 
did not obtain a conveyance from the 
ve1dee. He used a different procedure. The 
problem can best be solved by approach- 
ingit fromthe point of view ofthe plaintiff 
_and considering the paintiff’s rights at two 
.Stages of the proceedings, namely, at the 
time of institution, and atthetime when 
the Muasif granted him a decree. At the 
time of the institution of the rival pre- 


"emptor, who had a superior right, had en- 
. tered into an agreement to refer his claim 


to arbitration. This was no bar to the 
institution ' of the plaintiff'S suit, nor, 
in my opinion, -would it be any answer 


ay 73 P, R; 1898; 
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to the plaintiff's suit. It is idle for a pre- 


emptor to negotiate with the vendee. .He 
must do one of two,things within limita- 
tion, either he must institute a suit for 
pre-emption, or he must obtain a con- 
Veyanceirom the vendee. If he has done 
neither of these things, the mere fact that 
he has stated that he possessesthe right, 
that he has approachéd the vendee, or 
that they have.referred their matter to 
arbitration, will not prevent his beirg 
barred by limitation. 
The second point of time is 31st May 
I921 when the Munsif gave the plaintiff 
a decree. By that time the rival pre- 
emptor had himself obtained a decree but 
he had not completed his title by deposit- 
ing the money. His decree wes not valid 
against the plaintiff. Paragraph 20, of 
Schdule II, Civil Procedure Code, provices 
that where any matter has been referred 
to arbitration without the intervertion 
of a Court, and an award has been made 
thereon, any person interested in the 
award may apply to the Court to have 
the award filed. It provides, in the second 
clause of the same paragraph, that tke 
application shall be numbered and regis 
tered as a suit between the applicent as 
plaintiff and the other parties as defendants. 
I hold, therefore, that a pre-emptor who 
refers his matter to arbitration out of Court 
and then makes an application under para- 
graph 20 is proceeding by suit and not 
by private conveyance and that his. suit 
must be within time. Now this suit was 
beyond time. It does not follow that 
the Court committed any error in granting 
a- decree. The Court is bound to grant 
a. decree in accordance with an award 
and it is very questionable whether the 
decree could be refused on the ground of 
limitation. Probably a decree passed 
under paragraph 2r. will hold good 
even if the application was beyond time. 
But it holds good only between parties. 


It is still open to the plaintiff, who was no . 


party to that decree, to show that the suit 
was barred by limitation. I conceive the 
position then to be the same as if Gokul 
Prasad, respondent-defendant No. 3, had 
instituted a suit by filing a plaint on sth 
February 1921. It is plein, therefore, that 


these proceedings being beyond time were 


. not a sufficient reason for refusing to give 
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that the second reason .did not exist. 
There had beea no complete conveyance 
of any kind in favour of Gokul Prasad. 
Thereis an unreported case of this Court, 
which was followed by the lower Appellate 
Court, Maula Bakhsh v. Becahen Khan 
(F. A, No. 60 of 1914), decided by a Single 
Judge. But there is a very important 


distinction: between that case and this 


one, namely, that at the time when 
the plaintifi was asking for a decree 
there had. been complete conveyance to the 
rival  pre-emptor. On theother points 
the facts were very much the same.. The 
sale-deed was dated 20th September 1911 
and was registered on 13th December 
1911. The agreement to refer to arbi- 
tration was entered into on 12th July 1912. 
I am unable to discover from the record 
when the suit was instituted but it was some 
months later than the agreement to reler 


-to arbitration and it was earl er then the 


award. The award wes dated 30th Jent- 
ary 1913 and the decree which followed 
oa ghe award was dated 27th Felruery 
1913. A deposit was made in pursueice 
of that decree on 25th July 1913, while it 
was not till 12th Fetrucry 1914 that ike 
suit. was dismissed.. In that case plaint- 
iff never got a decree at ali atid, es I have 
said, the rival pre-emptor completed his 


title by paying the money. But in the . 


present, case at the time the plaintiff cot 
his decree, therivalpre-emptor had not done 
eiough to prevent the plairt f gettirg a 
decree. He had ne.ther instituted a suit 
w.tuin time, nor had he obtained a com- 
plete conveyance of the property. I£fnd, 
therefore, thatthe Munsif wes right ingiving 
the plaintiff a decree in spite of the finding 
of fact by the lower Appellate Court that 
the agreement to refer was earlier than 
the institution of the suit. l 

For these reasons I accept the appeal, 
set aside the judgment and decree ot the 
lower Appellate Court and resiore the 
decree of the Munsif. The plaintiff will 
get his costs in all Courts from defendants 
Nos. 1 and 3. 

Zh, ` 


i 


Appeal allowed. 
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MADRAS HIGH COURT. l 
ORIGINAL, SIDE APPEAL No. 41 OF. 1021. 

; August 23, 1922. 
Present. —Sir Walter S. Schwatke, KI, 
Chief Justice, and Mr, Justice Wallace. 
VENKATANARAVANIAH AND OTHERS— 
PLAINTIFFS Nos. I To 3 
— APPELLANTS — 

. VEYSUS 
V. SUBRAMANIA IYER AND OTHERS— 
DEFENDANTS NOS. 1 TO 4 AND 6 TO 14 


— RESPONDENTS. un 

Vendor and  purchaser-— Vendee undertaking 
to discharge mortgage om proberty— Contract. of 
indemnity—Cause of action—Cuonsivuctive hust 
—Pecuniary adzantage gained by fiduciarv— Rese 
loration-— Trusts Act (II of 1882), s. 88. 

Ahad created two mortgages on a house and 
some and in favour of B and C. D a friend of? A 
made a suggestion according to which the land 
was sold to D for Rs. 5,000 and the house mortgaged 
to him for Rs. s,o00 and the sums were left with 
him to tay off the mortgages in fasour of B and 
C so that A would have his house unencumberdd 
excep. for the newjv create. mortgag> in faveur 
of D. D paid off the mortgege m favour of B 
bat slatted a Uispuce wit: Ces to the amount due 
urder his mortgage. C claimed Rs. 4,938 while 
D tendered a paymeut of Rs.4,800, which amount , 
was not accepted by C. A had no knowledge of, 
and did not concern himsdf with, the dispute, 
treativg it a matter between C and D. Some 
years afterwards, C. brought a suit on his mortgage 
against A and D. A relying on D did not appear 
in the suit and tlie defence was managed by De 
Eventually a decree for Rsi 10,000 was passed 
forthe mortgage amount and interest. In due 
course C tock piocecdings to bring the mortgaged 
properties to sale. D now paid a sum of Rs, 4,000 
and freed theland, of the equity of redemption of 
which he was the owner, but the house was sold 
for Rs. 5,500 and 4 ejected therefrom, 4 
alleging that the house had been purchased benami 
by D sued him for various reliefs; : 

Held, (1) that D under the scheme propunded 
by him, undertook a liability to indemnify 4 
against any claim by C.; [p. 211, col. 2.} 

Tzzaiunnissa Begam v. Pertab Singh, 3 Ind. 
Cas. 793; 31 A. 583; 13 C. W. N. 1143; 1o C, L. 
J. 313; 6 A..L. J. 8175; 11 Bom. L. R. 1220; 6 
M. L. T. 277; 19 M. L. J. 682; 361. A. 203 (P. C." 
relied on. 


(2) that the cause of action under the contract 
of,indemnity did not arise until A suffered loss 
by being ejected from the house under the Court | 
sale; (p. 211, col. 2.] : 

(3) that if the allegation that the house had 
been purchased by D benami in tue name of a third 
person was true, he was bound to restore its 


' possession to A, as D was throughout in a fidu- 


ciary relationship to A, in the first place as his 
agent and, in the second place,as his accepted 
legaladviser. [p. 213, col 1.4 : 


. Nugent v. Nugent, (1907) 2-Ch.. 2927.76 L. Js 


Ch. 614; 97 Le. T. 275; 23 T. L. R. 660, Nugent 


" was, an excellent scheme, 
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v. Nugent, (1958) I Ch, 540; at- 0..548; 77 Ira J. 
' €h.271; 98 L. T. 354; 24 T.-L. R. 296, Ramasamy 
` Chetiy v. Karuppan Chetty,31 Ind. Cas. 216; 29 
M. L. J. 551 and Deonandan Prasad v. Janki 
Singh, 39 Ind. Cas. 346; 44 C. 573; 15 A.L. J.-1543 
321M. L. J..206; 21 C. W. N/ 473; I P. L. W. 294; 
(1917) M W. N. 254; 253 C. L.J: 239; 21 M. L. T. 
2yo;.5 1. W. 526; 19 Bom, EL. Ri 410: 44 I. A, 38 
(P. C.), relied on - : 
: + (4) that; ordinarily, D wouid have been entitied 
to a charge on the house for the Rs. 5,500 pur- 
eceháseanoney, but on the facts of the case he was 
` uot so entitled as he had throughout in his passes- 
sion money of 4 sufficient.to redeem the house 
from the mortgage under which it was sold. 
[p. 213, cols. 1 & 2.] S 

-(s) that D was entitled to" his mortgage: of 
s. 1,000 over the house, but the mortgage for the 
purpose of interest must date from the time when 
it became effective, that is, the date-when D in fact 
advanced,Rs. 1,000 towards paying off C, which 
date was tise date of the Court sale; (p. 213, cok 2 | 
'- (GY that, finally, A.was entitled as damages to 
ali costs to which he had been put in the proceed- 
ings taken by C. [p.213, co. 2] : 
. Áppeal against the judgment and decree 
of Mr. Justicé Coutts-Trotter, passed in 
the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court; in 
Civil Suit No. 553 of 1919. zo x 7 
a Mr. N. .Sivarama ,Krishnier; lor the 

Appellant. ate DE S Uf 
«+> Messrs. T Ethiraja: Mudaliar and V. V. 
Srinivasa. Aiyangar, lor the Respondents. ^ 
. ;Sehwabe,:0. J.—[he first question to be 
determined in'this:case is, what was the 
contract between the parties. The first 
‘plaintif .and his father owned some 
property in Madras consisting of a house 
‘and some lands. The father.in 1907 was 
an old man and thé first plaintiff a young 
man about 2r. "Their affairs were somè- 
what involved and they. had borrowed 
money on: mortgage from -two persons, 
Veerabadra — Ayyar. and ‘ Appadurai 
Nayakan. The . mortgages covered 
both the. house and: thelands. The first 
defendant, a-Barrister’s-clerk and an old 
pupil. of the first plaintiffs father, offered 


to get.their affairs into order and he pro- 


‘pounded what seemed to be, and I think, 
Certain lands, 
the subject of these-mortgáges, were to be 
Sold to the first defendant or, purchasers 


found bv him for a fixed sum of Rs. 5,000 


sud by: means of that-money, and other 
iuoteys I shell. refer to hereafter, the 
tben existing mortgages were to be paid 
qi, Aster as the mortgage of Appadurai 


* 
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Nayakan was concerned, this was done and : 
the mortgagee disappears from this case 
except that there is a matter which is 
the subject of issue VI about which 
there is still some dispute which I do not 
think has been disposed of. The facts 
seem to be, that the first defendant, got a 
judgment in the Small Cause Court in 
Suit No. 3938 of ig9ro against the first 
plaintiff and his father. It seems-to be 
clear from Exhibit S that this amount 
was not due. There was a ‘promissory* 
note given mainly:as security for the hand- 
ing over'of certa'ii title-deeds to : Appadurai 
Nayakan which were ‘duly handed over. 
"With full knowledge -of this, the first 
defendant took an' endorsement of the 
promissory-note and then sued on it and 
"got a judgment. Whether this transaction 
is fraudulent, and how hecame to get this 
judgment, lias: not been investigated. I 
gather the judgment has not been executed. 
The whole matter requires looking into. 
On the face of it, there seems to be some- 
thing very suspicious about it and. I pro- 
pose to refer this matter for-the consider- 
ation of the learned Judge. “the resé of 
the scheme was, that the first defendant 
should retain the Rs. 5,009 purchase-money 
and should advance up to a-further-thou- 


“sand rupees on a mortgage of the ‘house; 


and that he should apply the total to-pay 
off the existing mortgages, the first plaintiff 


-aud his father finding any samill balance 


that there might be. In -Febrüary -1907 
Veerabadra Iyer stated the sum. due to him 
to be -Rs.-4,862 and by March 1917 this had 
gone’ up to Rs. 4,939: Money was- found 
"by the first plaintiff and his father-to-make 
up this ‘mortgage-2mount and matters-were 
left in the first -deferfdant’s - hands, 
the essence of the scheme ‘being -that the 
Rs. 5,000, purchase-money,-and Rs. 1,000, 
-advanced by the first defendant. on -the 
mortgage of the house, and -the small 
balance found bythe first plaintiff and -his 
father should be paid into or retained in 
the first defendant’s. hands. and that he 
should use it for getting rid of Veerabadra 
lyer altogether so that the plaintiff would 
have his house unencumbered except for 
the newly created mortgage of Rs..1,000 
in the first detendant’s favour. The terms. 
of this arrangement were reduced to writ- 
ing by a document Exhibit A. "The ori- 
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“ginal has been lost or, at any rate, has not 
been produced and Exhibit A is a copy pro- 
‘duced by the plaintiffs. It'is quite clear 
that in that copy there is missing a sen- 
tence at the foot of the first page,. after 
the words “must be.” ‘The words, noe 
-doubt , are to the effect that the balance 
.not exceeding Rs. 1,000 must be advanced 
by the first defendant on a mortgage of the 
house and that the transfer of the property 
and the mortgage of the house should be 
completed within one month and also pro- 
viding that any balance required above 


the Rs. 1,000 was to be provided by the 


first plaintiff aud his father. The fist 
defendant undertook to. discharge Veera- 
- badra Iyer's mo:tgage. It is stipulated that 
- the fai:ure on either side to finish the trans- 
action in time is to make the party in de- 
fault liable for any damages suffered. 
That the missing line or lines is, or are, to be 
supplied in the manner I suggest is strong- 
ly evidenced by the recitals in a  subse- 
quent mortgage of August 8th 1907, by the 
frst, plai tiff to Veerabadra Iver, which 
is Exhibit Fin Original Side Appeal No. 52 
. of 1916 and the terms of which, I have no 
‘doubt, were weil known to the first defend- 
ant. ‘The learned Judge has held, in the 
events that happened, that plaintifi’s claim 


" Veerabadra Iyer and the 
‘tion under that contract of indemnity 
“did not arise until the plaintiffs suffered 


“Iyer was a breach of the contract by the 


first defendant it was not a breach which 


Was aceepted by the first plaintiff as a 


breach of the contract and, indeed, the con- 


tract between the parties was treated by 
. 20th parties asbeing openand remaining open 
until the events which culminated in the 


sale in 1919. Further,in my view, the first 


‘defendant undertook a liability to indemni- `. 


fy the. first plaintiff against any claim by 
cause of ac- 


a loss by being ejected from the property. 

The first defendant was a purchaser of cer- ` 
taiu lands for Rs. 5,000 part of which he 
re-sold to others. I do not propose to con- 
sider whether they were benami to him 


-Cr not as it is wholly immaterial, and these 


lands were subject to  Veerabadra Iyer's 


Miortgage, and as a purchaser he implied- 


Iv. undertook to indemnify the first: plaintiff 


against any claim by the mortgagee 
or any loss incurred ‘through’ “the 


action of the mortgagee: See the judg- 
ment of the Privy Council in Tezat- 
unnisa Begam v.-Pertab Singh- (1). It is 


-true that in this case the house was also 


subject to the' same mortgage aud, in the 


-abzence. of an agreement, ‘there would 


“which would otherwise be a good one, 
is barred by limitation. He interprets, 
-the agreement to mean that the first de- 
-fendant undertook to discharge Veebadra’s 
‘mortgage in a month from February 7th, 


‘probably have to be fr» rata apportion- 
‘ment for this purpose of-the mortgage; 
“between. the house and the lands, but-here, 
by the agreement of February 7th, all diffi- 
culty of this kind is removed because 


1907, and holds that his failure 
‘to do so was a breach of that contract 
‘and that the time under the Statute began 
- to run from March 9th, 1907. I do not agree 
with this interpretation, because, in the first 
place, I can find no time limited for the 
payment of the mortgage-money and in- 
deed it is pretty clear from what hap- 
.pened afterwards that neither party 
contemplated payment in a month unless 
‘Veerabadra Iyer agreed to diminish his 
claim within that period. I think that 
mo time was fixed and I do not think there 
was any breach, by the first defendant, until 
he had communicated to the first plaintiff, 
ar til] he had done some act showing fo 
the first plaintiff, that he was not going 
to catry out his contract. What he. did 
I shall refer to later. Further, if the non- 
payment within .a month to Veerabatra 


‘gaze. 


the plaintiff agreed to provide the first 
defendant with the money necessary to 
pay off this mortgage so that both the 
house’ and the lands might be unencum- : 
bered; and in fact the plaintiffs supplied 


“all the necessary money. In my judgment, 


there is a necessary iniplication in tlie sale 
of the land to the first defendant, coupled 


with the agreement of February 7th, that 
.the 


first defendant will indemnify the 
first plaintiff and his father from all claims, 
or loss in respect of Veerabadra’s mort- 
Without such animplication the 
wlole scheme would be nugatory, forit 


,would be open to the first defendant not 


to settle with Veerabadra and” to leavé 


the house charged with the mortgage, while 


(1) 3 Ind. Cas. 193; 31 A. 583;°13 C. W. N. 1143; 
rot, 1. ]. 313; 6A. L. J. 817; x1 Bom. L. R. 1220; - 
GM. Ie 2.277, 19 X. L [..692; 38 1. A. 209 (P; Cj 
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. „the scheme was intended primarily to free 
^ that house from the mortgage. 
. What happened. afterwards may be 
stated shortly. ‘The first. defendant chose 
.to try and fight Veerabadra as to the amount 
due. He had a contention that a small 
part of the money, something like Rs. 140, 
-owing by the plaintiff, while purporting 
` to be charged on the land, was not proper- 
-ly so charged as it was otherwise secured 
- and that the adding of it to the mortgage- 
‘money was clogging the equity of redemp- 
tion as it prevented the property being re- 


deemed by: payment by sums only which: 


.were originally advanced on the mortgage 
security. : At least, I think,that that was 


.his poifit, and it, was an interesting point., 


It:was a purely academical one because 
the plaintiffs undoubtedly owned the money. 
Whether charged on the land or not and they 
. had provided moneys to the first defendant, 
which were enough to pay not only the 
sums originally charged on the property 
But also this Rs. 140. The total amount 
dhe to Veerabadra in March 1907: was 
, Rs. ,4,938-8-0. The first defendant chose 
to-tender a payment and paid into Court 
Rs. 4,300, which was subsequently in- 
creased to Rs. 4,800 and.odd. Veerabadra 
iyer would not accept this amount. There- 
upon the first defendant took the money 
. out of Court and did nothing. Tthis is the 
-moneyof the plaintiffs but the first de- 
fendant . was entitled to retain it for the 
purpose of paying off Veerabadra and for 
other prupose. He says he distributed 
amongst the purchasers—I confess I do 
not believe it—and even though he did, 
he had. no ‘sort oof right to do 
anything of the kind as he had 
no right to itat all. Ee was, as Ihave 
Stated, entitled to do one thing only and 
that.is to pay to Veerabadra and discharge 
his mortgage. Time went on and com- 
pound interest om the mortgage piled up. 
The first plaintiff was living in the mort- 
gaged house and.I am convinced he had 
no knowledge of and did not concern him- 
self with what was happening es to the 
mortgage, treating it, as indeed it was, 
as a matter between the first defendant 
and Veerabadra Iyer with which he was 
not concerned. That this is the fact is 
borne out by Exhibits R, 5 and T which 
ghow . ghat aiter-the. -moaey . bad .been 
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obtained back by .the first defendant 
-both. he and the plaintiff were treating - 
the contract of February 1907 as still alive 
and were assuming that the first defendant 
had carried out, or was willing to carry out 
his part of the bargain, for the first. defend- 
ant was claiming to enforce the mortgage 
for Rs. 1,000 on the mortgage of the house, 
and that Rs. 100 was only to be advanced 
by the first defendant to be used in paying 
off Veerabadra lyer and in fect has not 
been advanced at all. The inference I 
draw from these documents is, that the 
first defendant was deliberately conceal- 
ing from the first plaintiff that he had not 
paid oft Veerahadra Iycr and had in fact 
misappropriated the Rs. 5,000 the pur- 
chase-money of thelands. Further,in 1910, 
the first defendant purports to sell the 
house under the mortgage for Rs. 1,000 
again showing that he was treating the 
contract of 1907 either as being still alive 
or as haviag been performed by him. 

The first defendant, no doubt, still relying 
on his point as to clogging the equity did 
nothing till 1915- when Veerabedra Iyer 
brought a suit against the first plaintiff 
and the first defendant, The defence was 
managed by the first defendant. He 
set up that. he had tendered in March 
1917, and had always beenready and will- 
ing to pay theright amount, thus showing 
that as between himself and: the plaint- 
iffs he had carried out the bargain of Feb- 
rary 1907 and kept them indemnified and 
that he still had the money which he had 
received under that contract, had always 
been and was still ready and willing to 
complete his duties by paying the. pro- 
per amount to Veerabadra Iyer. The 
Judge who tried the case found that the 
first defendant was wrong and he gave a 
decree for Rs. 6,896. Veerabadra was not 
satisfied end went to the Court of Appeal. 
The first plaintiff still relying on the frst 
defendant and treating it as a matter not 
concerning him, did not trcüble to appear 
inappeai. The first defendant agreed tothe 
decree being increased to something over 
Rs. 10,000 end in his absence, the decree 
egairst the plaintiff was, by order of the 
Court, similarly increased. In due course, 
Veerabardra took proceedings to execute 
^is decree by bringing the mortgaged prop- 

erty to sale by Court-auction. Then the 


- 
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first defendat took a course which, to my 


mind, was impertinent asit was dishonest. , 


He paid Rs. 4,000 to Veerabadra to free 
the lends, he being the owner of the 
equity of 
and so prevent them being sold. Be it 
remembered that he had not in fact paid 
for those lands except perhaps the small 
amount that he had got from some sub-ptr- 
chaser and that he had, throughout, nearly 
Rs. 5,000 of the plaintifi’s money in bkis 
hands. He then misapplies the money 
which was to free the house and lands, 
to free the lands only and leaves the house 
to be sold for the balance of the mort- 
gage-debt. In due course, this was done and 


On “Tuly 14, 1919, the house was sold for. 


Rs. 5,500 and the first plantiff was ejected 
and they at once bringthe suit. 
is said to have been worth about Rs. 8,000 
or Rs. 9,000 at that time. The purchaser 
atthe Court-sale was the ith defendant, 
whoisstated to be the concubine of the 
first defendant and is alleged to have 
been acting for him in this transaction. 
If this be true, in my judgment, on the au- 
thority of Nugent v. Nugent (2) and Nugent 
v. Nugent (3) many other English cases and 
Ramasamy Chetty v. Karuppan Chetty (4) 
and Deonandan Prasad v. Janki 
Singh (5). Such a transaction cannot be 
allowed tostand, as the first, defendant 
was, in my judgment, throughout ina fidu- 
ciary relationship to the first plaintiff, in 
„thefirst place, as an agent and, in thesecond 
place, as his accepted legal adviser. 
Whether the 11th defendant was or was 
not benamtfor the first defendantis a ques- 
tion that, on the view the learned Judge 
took , did not arise and this case must go 
back to him to hear and determine that 
point. If the house is, by this Benami 
transaction, in the first defendant's posses- 
sion, he must restore it. The terms would 
ordinarily be that he would be entitled to 


(2) (1907) 2 i pua 76 L. J. Ch. 614; 97 L. 
T. 279; 23 T. L.R 

13) (1908) x Ch. Ms stp. 548; 77 L. J. Ch. 271; 
98 L. 1. 354; 24 T. L. R.2 

(4) 31 Ind. Cas. 216; 29 or. Ty. J. 551. 

(5) 39 Iud. Cas. 346; 44 C. 573; 15 A. L. J. 154; 
52 M. L. J. 206; 21 C. W.N. 473; 1 P. L. W 2943 
(917 ) M. W. N. 254; 25 Cc L. V 259; 21 M. Ni T: 
2403 51. W. 526; 19 Bom. L. R « 410; 44 I, A, 30 
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a charge on it for the Rs. 5,500 purchase- 
money but on the facts of the case, he is’ 
not so entitled for he had, throughout, in 
his possession money ofthe plaintiffs suffi- 
ciént to redeem thehouse from mortgage, 
some of which in fact he had applied for the: 
purpose of redeeming his land, and the 
plaintiffs are entitled to have that house 
unencumbered. except by a Mortgage of 
Rs. 1,000 iníavour of the first defendant, 
and that mortgagemust dateforthe purpose, 
of interest from the date when it became 


. effective, that is, the date when the plaintiff 


in fact advanced Rs. 1 ,000 towards paying 
off Veerabadra. That date is the date. 
of the Court-sale. From that cate the ` 
mortgage will bear simple interest at the 
agreed rate of 104 per cent. The plaintifis, 
having been ejected at that datt, will be en- 
titled to mesne profits until re-conveyance. 

“he ‘Irial Judge will, of course, ascertain : 
the amount of mesne profits on the house. 

If it is found that the sale was not benamd, 

then the the plaintiffs would only be able 
to get damages and they are entitled to be 
put by the damages in the same position 
as if the first defendant had carried’ out 
the contract, that is, they will get the ac- 
tua! value of the house they have lost as 
on the date of ejectment, being Rs. r,oco 
and by way of further damages, interest on 
that amount at 9 per cent. per annum since 
the date of ejectment of that decree. One 
0:-the questions to be decided by the Trial 
Judge will,in this event, be the value of the 
house. The plaintiffs are also entitled, 

in any event, as damages to all ‘costs to 


"which they have been put in the proceed- 


ings. by Veerabadra Iyer to which they 
were praties. Further, they are entitled to 
a declaration that they are entitled.to be 
indemnified by the first defendant against, 
al claims by purchasers of the lands 
in question in respect of liabilities which 
they have incurred by reason of Veeraba- 
dra ‘Iyer’s mortgage. We are told. that 


two of the purchasers had had to 
pay  Rs..1,300 balance to .Veerabadra 
Iver. How the matter stands as be- 
tweea them and the first defendant we 


do not know, and we are expressing no 
opinion on it, but if plaintiffs have to pay 

any damage, in my judgment, they ‘are. 
eatitled to claim them under their right 
of indemnity against the:fist defendants 


LAN 
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r ‘There.is.the matter also of a later mort- 
gage, as Exhibit EBin Original Side. Appeal 


"No. 52 of 1916, in respect of which it i$. 


stated that. the plaintiffs are lieble and 


not the first defendant. -It may be.that, 


the first defendant, has, discharged that 


"mortgage, and whether he is entitled to` 


any and what.charge'on the property in 
respect. of any. payment.made in relation 
“to, that mortgage. is one of the matters 
which.willbe.open for.discussion before the 


Trial.Judge. The sixth issue willalso then 


he heard. and determined if plaintiffs so de- 
sire: .. The. first defendent must -pey to 
the plaintiffs their costs here and below. 
The jliahjlity 2s to.costs-cs between, tlie 
plaintifisandtherrth defendant inthe Court 
below will be decided.on. remand. by the 
learned Judga Therrth defendant will not 
in.any. event beentitled to any costs of this 


appeal because in- this appeal plaintiffs. 
have, succeeded -in getting a new trial. 
as: between theni and the rirth defendant.. 


Plaintiff will pay the costs of. the ‘14th 
defendant which. will be fixed et Rs. 150. 
In the Court below there will be one cet 
of..costs “for -the seventh defendant 
(sixth respondent) andthe 13th and r4th 
defendants, and another set fot defendants 
Nos. 2,.3,-8 and T0 .payable by the 
plaintiffs, ^. T ; 


x Walace, J.—I entirely agree. I have 


really nothing tosay which has not already 


been fully said by, the learned Chief Justice. 


said... 
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. The, provisions 2cntained m 1ules 4 and. 8 of 
O. XLVII of the Civil Procedure Code make 
it clear that the granting of an application for 
review:merely amounts to a : decision to | re-hear 
the case in which, the decree or order in respect. 
of which a review is claimed was passed. The 
Judge hearing the review is not entitled to do any- 
thing in the first stage beyond passing an order 
granting the review and giving his reasons for so 
doing... If the review is granted, the. Judge who has 
allowed the review, becomes vested with jurisdic- 
tion to pass any order which the original 
Judge could have passed. It may be sufficient: 
for him merely to alter the order of the original 
Judge, or it may be necessary for him to take some 
intermediate step such.as an order in remand, or 
referring an issue, [p..215, col.2.) l 

Once an application for review is granted it can- 
not subsequently be dismissed. jp.215, col.2.], 

Ihe provisions of section 5 of the Limitation 
Act are applicable to'an application for leave to 
appeal to His Majesty in Council. fp. 216, col. 1.] 

. A review application was granted.by a Judge and 
an issue was referred to the lower Court. On 
receipt of the finding.the Judge came to the con- 
clusion that the judgment of which review had 
been granted was correct, but instead of -passing 
an order.in the same terins himself he dismissed 
the application for review, The | unsuccessful 
patty applied for leave to appeal to His Majesty 
in Council but meanwhile the time for, making 
the-application had elapsed: z 

Held, (1) that the original judgment of which 
review, had been obtained had not been affected 
by anything which had subsequently taken place; 
[p. 215, col z.] . — E 

(2) that, therefore, the application. for leave 
to appeai must be considered with reference to 

that, order;, (p. 216,-col. 1.] 

(3) that although the application was barred 
by time, yet*having regard’ to the fact that 


"this was due to the erroneous procedure adopted 


by the Judge granting the review who had wrongly 
dismissed the application for review after granting 
it, the applicant was entitled to.the benefit of 


“séction 5 of the Limitation Act. [p. 216, col. r.] 


The value of property which is the subject- 


_ matter of a suit is a question of fact which may 


be concluded against a party. by his admission... 
lp. 217, col x.] . 
A party cannot by admitting a lower valuation: 
of a suit suffer an appeal to be heard by a Single 
Judge of 3 supreme Courtand then claim a higher 
valuation ‘for the purpose of obtaining leave to 
appeal to His Majesty in Council, [p. 217, col. 1.] 


Application for leave to appeal against 
an order or the First Additional Judicici 
Commissioner, dsted the roth April 1922, 
and ot the Setond Additional. Judicial 
Conunissioser, dated the 10th October 192: 
and roth April 1919, in First Civil Appeal 
No. 8 of r921', reversing! that of the 
Subordinate Judge, .Fyzabad, dated. the 
21st May 1918 and the r4th-January 1927, 
and upholding the finding of.the Subordi- 


Val 74] 
BHAGWATI PRASAD, V. ACIIITALBAR SINGH, 
‘hate Judge, Byz: abad, on Isstie No. x1 doted 

the 20th February rg22. 
- Mr. Bisheshwar Nath Srivastava, for’ the 


Applicants. 
. Mr. A, P; Sen, 


. JUDGMENT. = Jqhis- is 


a. Opposite Party? 


under O. XLV, r2, of the Code of. 
Civil - Procedure ^ for leové?.to — appeal 
against au order to which three. 


Separate dates are assigned in'the appli- 


cation for leave to appeal, "These dates , 
dre" 16th April roro, roth October 192r 
aud roth  ÁAprit 1922. It appears that 


ou igth October ro2r Mr, ‘Dalal, then 
Second Additional Judicial Cominissioner, 
pissed an order setting 
décree of the lower Court in fevour 
0: the defendants aud decreeing the plaint- 
iffs’ “suit: Am application for review, of 
this , judgment of Mr. Dalal was, 
made aud entertained by Mr. Lyle; First 
‘Additional Judicial Commissioner, after 
Mr: Dalal’ had eft the Court. The appli- 
‘cation was entertained in view of the {act 
that*Mr. Dalal had overlooked the allega- 
tion Ev the defendants of a. certain around 
tor impugning the Will on which the plaint ~ 
‘iffs based their claim, a ground on which 
an issue had been struck by the Court of 


first hea-ing but.oà which no décision had - 


“been passed by that Court in view of-its 
‘dismissal of the claim on other grounds. 
"On the 12th Jantary 1922 Mr. Lyle passed 
the following order:-— 

“T allow this application in review and re- 
türn the case to the Court of first instance 
with directions . that: it record a finding 
on Issue No, 
to this Court within -one- month.” 

“The Court of first hearing- submitted: its 
fiding which was id favour of the plaint- 
ifs. Mr. Lyle accordingly saw no, reason 
‘to interfere with the order oi Mr, Dalal 
allowing thé plaintiffs: claiin, but instead 
‘ot himself passing ên order to the same 
effect -as ihe’ onc that Mr: Dalal had ‘passed 
he merely by^sn order dated the oth 
Apri 1922 dismissed ‘the: applic: tioii’ for 

review with costs. 


‘Lhe first question that has to bë décided ` 


in this application for leave to appeal is 
whether’ the ‘application ‘is within -time. 


That deperids on whether tlie order uppeal- | 
el against sliould'be: tégarded? as Mr;' Dalal's - 
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‘an applicatio 


. Párty io 
aside the: 


Jis claimed) was passed, ' 


.xi and submit that’ finding. 


UL , 
^ eo oo om a m oou. A M ev J» a " a -* 9 a ^*^ 
a 


order: of oth Octoliér: r9ar or Mi Lyle 
order: of the ruth April 1922. ` 

i Tit’ ‘discussing this question: it” appears 
desirable to quote the first part of rule 4 . 
of O, XL VI (which is the Review Chapter). 


and ‘the whole of rule'8 of ‘that Order “ 


cue ah eo . Where it'appéars to the: Court 
that therc'i$ nö sufficient «round for a 
review, it shal reject the application, 
= e) Where a Court is of opinion that ‘the 
application for review should be granted, 
dt sliall grant tne same: 
“Provided that 


^ (a no such application shall, be granted 


without Previous ‘notice to the opposite: 


“enable! him to appeas and be 
heard ‘in support of the decree ` or order, à 
review of which is applied for." 

" 8. When an. ‘application - for review 
ig granted a note thereof shall be made 
"im the register and the Court” mayst once 
re-hear the case or make’ such’ order in 


Tegard to the re-h nearing” as it thinks fit.” 


r 


These’ provisions appear to us to make it 
de clear that the granting ofan appli- 

ation for review merely amoünts'to'a de- 
sion to` re-hêar the case im which the de- 
Cree or order (in respect-of whith a review 
The Judge hent- 
ing the "review is not entitled ‘to do any- 
thing in the’ first stage beyond passing: an 
‘otter granting the review, and giving: his 
teasons tor so dolre. ` If the review is grant- 
‘ed: the Judge who has allowed" the Téview 
becomes vestéd* with: jurisdiction fò pass 
eny-order which the original ‘J udge’ could 
have passed. ` It’ may be’ stifficierit forhim 
merely to alter the order of tlie original Judge 


orit may be necessary for him to take sómie: 


intermediate step such as an order in rémand 
of referring an"issde, In the persent-cáse 
Mr, Lyle: adopted the second step: "When 
the case ‘came’ back from the lower Court 
With a finding on theissue his proper course 
would 'havè been to allow the appeal-and. 
“decre the: plaintiffs’ claim; ‘This ‘is what 
he obvi 1o: asly,” intended to do. 
ot dulag ‘so’ He’ wrongly passed ‘an: ord 


“dismissing the'application lor review whith 
he had already `; 


eranted. 

“Adapting ‘then ` this view tlie" présent 
position is that na order justifying- d decree 
in favour of the pláintiffs was passed? by 
Mr, Ile. 
Delal will stand: 8008. nobwitiistanding the 


-— 


But insteda ; 


k 


Whether that passed - by. Mr, 


í 
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. granting of the review will depend on whether 


s Mr. Lyle was justified in’ dismiissing thé ap- 


‘plication for review after he had granted it 
and, secoudly, supposing. that he was not, 
` whether this Bench has any power to ignore 
hi$ second .ordér. Both ‘questions must 
be answered in the negative. The first 
we have in substance- already decided and 


.. as’ to` the second an appeal in this Court 


dees not lie from a decision, however wrong 


ML and without jurisdiction, of aSingle Judee. 


The consequence is that Mr. Dalal’s order 
. of the 19th October 1921 remains unaftect- 
| ed by.anything that happened subsequent- 
Ay. . ‘It is against this order that the ap- 
plicants g are appealing to the Privy Council 
as may be seen from their grounds ot appeal. 
Such appeal is admittedly time-barred, 
The applicants cannot, moreover, apply 
for a review of Mr, Lyle’ s order ot the 
Ioth April 1922 as they are Larred from 
doing so under O. XLVII, r. 9. ` 
Although, however, the application is 
‘beyond time the applicants desire us to 
‘invoke section 5 of the Limitation Act and 
to admit the application arter time, It 
is-urged that the fact that Mr. Lyle merely 
dismissed ‘the. application before him for 
review instead of, as we hold that he sl.ould 


have done, passing himself an order in 


appel ‘dismising the appeal, is a suficient 
cause for the application not being maae 
within time.. We have no doubt that under 
section 5 we are entitled to admit the appli- 
cation after time.-If.any authority ` is 
needed for this we would refer to 
Jyotindra Nath ` Sarkar v. Lodna Colltery 
_Co, (1), where a Full Bench of the Patna 
High Court. held that section 5 was appli- 
vable to an application for leave to appeal 
to His Majesty in Council, The only question 
“is whether the cause for not filing it within 
time is sufficient. We have already ex- 
pressed the opinion that the application 
for review was granted op the 12th January 
"1922 and. that from this date Mr. Lyle had 
jurisdiction in the case as if the appeal 
had been heard by him ab initio. From 
; this ‘date, therelore, the applicants were 
‘not in a position to file an appeal from Mr, 
Dalal’s order of the 19th October 1921. 
When oa tke Isth April 1922 Mr. Lyle 
passed the order dismiissng tue application 


Qa) Ga In Cas. 649: 2 D. I, (T. 3en 
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for review this order gagi ie tight of 
the applicants to appeal from Mr, Dalal’s 
order but limitation had by then expired, 
It is obvious, therefore, that according to 
otr view the applicants were prey ented 
from lodging t.e appeal within time hy a 
mistake of Mr. Lyle. We, therefo Ore, . 
admit the application for leave to: appeal 
and proceed to dedl with it on its merits, 

The next question is whether the valu- 
ation of the property in suit amounts to 
Rs. rIo,000. The property ia suit is 
revenue-paying land, being a I-anna 4-pies 
fraction of the : whole mahal. Court-fee 
was paid at, five times the lend-revenue as 
required by section 7 (v) of the Indien Court- 
Fees Act. For purposes of jurisdiction the 
property was stated in the plaint to be 
worth Rs. 6,000 and iu the written state- 
ment the appli ants-delendants stated that 
they took no objection to this valuaticn, 
Tke- Court of Trial dismissed the suit, In 
an appeal to tris Court the property was 
again stated to Le worth Rs. 6,000 for pur- 
poses ul appeal. Had it been valued at 
Rs, 10,000 or over it wznld have been keerd 
by a Bench of two Judges. As it was, 
it was heard by a Single Judge. The 
appeal was accepted and the plaintifis 
obtained a decree. 

The applicauts-defendants base their 
right to appeal to the Privy Council first 
on the ground that the value ot the subject- 
m.tfer of the suit in the Court of first in- 
stance amounted to Rs, Io,o0ov and that 
the value of the subject-matter in dispute | 
on appeal to His Majesty in Council is of 
the same sum and, alternatively, that even 
if the value of the subject-matter in dis- 
pute did not amount to Rs. 10,000 yet 
the decree in favour of the plaintifis i in- 
volved indirectly a ciaim or question rese 
pecting property of Rs. 10,000, 

The first question for this Court to decide 
is whether the applicants are estopped 


from pleading that the value of the subject- 


matter of the suit is Rs, 10,010 by reason 
of their raising no objection to this valu 


. ation in the Court of first heariug Or at the 


time when the plaintiffs appealed. 16 


‘ts to be roticed that in tke Court of first 
hearing it made no difference what the value 


ation for the purpose of jurisdiction was 


‘stated to be as the Subordinate Judge red 


jurisdiction up to an unlimited amcvzt, In 


Nal. 74] 
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tbe appeal, however, the same valuation 
for putposes of jurisdiction was placed on 
the suit by the plaintiffs without objection 
from the present applicants anc the result 
of this was that tke appeal was heard by 


a Single Judge instead of by two Judges. 


as it would hive been if the valuation had 
been held to Le Rs. 10,000. So the failüre 
‘of the applicants to object to the valua- 
. tion for, purposes of jurisdiction iu. the 
Appellate, Corrt was not without efect, 
“In tne case Jagannath Bakhsh v. 
Mendana (2) it. was held hya Bench of 
two Judges of this Court, in circumstances 
which we cannot, distinguish. from the pre- 


sent case, that defendants who had accepted r 


the value of property for purposes of jeris- 


diction could not be heardto question thet’ 


value subsequently. Several rulings: have 


been quoted to us that the arbitrary valu-_'! 
ation prescribed £ for the purposes of stamp- 
duty will not preclude a party maintaining. 


a higher sum as tke real value.uf the subj ect- 
matter in dispute, but these rulings bav 
no bearing on this case where ‘a different 
valuation was osserted for purposes of jnris- 
diction. The  ratio-decidendi adopted 
iz the ruling quoted was that the value 
ci the property is 2 question of fact and 
teat that question had been settled by *he 
defendants on their own admissions. It 
is clear thatif the defendants had objected 
to the valuation for purposes of jurisdiction 
anissue world have been-framed and the 
matter settled in an early stage of the 
litigation. We are, therefore, disposed. to 
. agree with this ruling that there is in sub- 
. stancé a finding of fact of the two lower 
Courts. that the valuation for purposes 
of jurisdiction is as stated in the plaint. 
The- Privy Council will not without very 
stroug reason allow a question cf fact de- 
cided concurrently by two lower Courts to 
he re-opened. Apart from this, it appears 
to us that it is not'proper for a party by 
an admission 5s to a lower valuation. to 
suffer an appeal to be ‘heard by a Single 
Judge and then to claim a higher v aluation 
for the purpose of obtaining an appeal 
to-the Privy Council. Accor diugly, "we.see, 
 no.reason to depart from the ‘ruling’ of 
- the Bench of this Court and decide 
value of the srbject-matter. of the suit 
ass than Rs. 10,000. 
i 30 Ind. Cas. oa 2 OL. J. a at ki ai : 


that. 


Gonors aud the donee Chaüdika za Singh 


Iti is, houses pleaded i in the. aitermative 
that the decree in'favour of the plaintiffs 
involved indirectly a claim- or question 
respecting property of Rs. 10,000 'in- 
asmuch as the sale-deed of 1833 on which 
the ` claim . was based comprised double 


"the amount.of property now in suit, The 


question we have, therefore, to- decide 


.is whether the Aecice of this Court that the 


sale-deed relied on was a forgery wouid 
operate to the detriment of any party who 
might seek relief on the basis of the sale- 
deed in respect of the other half of the 
property. thereby transferred, The present | 
suit is concerned with half of the property. 
The original owner of the whole of the prop- 
erty was Fateh Singh. There if x sale- 
deed executed by Fateh Singh in favour 
of Gopal Singh and Sanoman Singh. -It 
is dated 1833 but the findint of Mr. Dalal 
is that this document was really written in 
1870 and that it was never intended to 
operate, If this sale-deed were held to 
be .genuine and operative then Fateh 
Singh was divested of the whole of the pron- 
erty. in 1833 aud no subsequent disposi- 
tion by.him had any force. Fateh Singh 
executed two Wills. The first was ir 
1865 and it was in fevour of his wife and 
of Chandrabali: Singh in equal skafes. 
Chaudrabali Singh is the present defend- 
ant and it: was on the basis of this 
Will that he subsequently obtained a de- 
cree giving him possession of the helf of 
the property which he now holds. But 
he is also the son of Copal Singh who was. 
one of the vendees under the sale-deed 
of - 1833. The second Will was executed 
in 1867 and was in favour of the wife with. 
remainder to the daughter, Fateh Singh 


died in 1876. In 1878 Chandrabali Singh 


obtained his decree against the wite for 
half of the property, the second Will some- 
‘how being held inoperative against ‘the 
first Will, .In 1879 the wife and daughter 
together executed. a deed of gift in 
favour of Chandika Singh. The plointifts 


brocght „their suit ou foot of this 
deed of gift as’ the representatives-in- 
title of Chandike Singli. In - X886 


Sanoman Singh, one of the two: vElidoes 


under the "sàle-deed, diei and in 1882 


"hisson Jagat Bali obtained a decree on foct 


of the sale-deed of 1883 against both the 
for 
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cancellation of the deed of gift’ of 1870 
aid for possession of half ot the property. 
In 1916 the wife'died. In1917 the plaint- 
iffs brought the present suit. ‘They could 
not ask for possession of Jeget Dis 
_Mioiety of the property because they were 
barred by ves judicata; the donee nader 


‘tae deed of gitt having been a party to 


Jagat Bali’s decree of :88:. But they 
could sad did claim possession of Cl:andre- 


bali's haif.- Chandrabali’s decree was 
gool against the wife only. Up to the 
af - ^ te 3 " " i a R 
time or the wife's death! this decree was 


also good against her donees; but when she 
died the gilt by her daughter became op- 
erative and plaintifis Lrought their svit. 
Chandrabali coukt not meintain the ear- 
lier Will against the later Will, but he set 
up tlre sale-deed. Obviously, if Fateh Singl: 
had divested himself ‘of the property in 
1833 the Will of 1867 was invalid and the 
glt was equally invalid and the pleintifis' 
suit must fail. By the decision of Mr. 
Dalal plaintifs succeed. -If Mr. Dalal’s 
decision should be set aside, the decision 
would effect only one-half of the property. 
It- will not effect Jegat Bali’s half 
even indirectly. The plointifis cannot 
attack Jagat Bali because the decree of 

1882 is res, judicata against the plaintifs, 
If any third party were to attack Jagat 
Bali the present decision would .notbe 
rcs judicala in ihe case. It is true that 
the reasoning in the present judgment might 
be: held valid if this supposed claimart 
were to set up the sale-deed of 1883 
but, where a judgment or order can have 
no effect on subsequent litigation apart 
fron the reasons given for it, such judgment 
or order cannot be said even indirectly 
. to ivolve a question respecting the subject- 
matter of the litigation. So we hold that 
the decree in question has not involved 
even indirectly a question respecting prop- 
etty of ‘Rs, 10,000. ` : 

‘For the above reasous we held that ao 
 8&ppe»l to the Privy Council lies and dis- 
miss the application for leave to appeal 
with costs, 


'Z, K, & N, 1, Application dismissed. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 262 oF 1922 
: AND $ : 
CIVIL REVISION PETITION No. 541 OF 1922, 
February 22, 1923. i 
Present :—Justice Sir Francis- Oldfield, . 
Krt., and Mr. Justice Venkatasubba Rao. 
KARRI BAPANNA AND ANOTHER— 
PLAINTINES—APPELLANTS ° 
VETSUS = 
SUNKARI YERRAMMA AND- OTHERS— 
DEFENDANTS Nos. II TO I3— RESPONDENTS, 
Evidence Act (lof 1872), s..44, scope of— 
Judgment, objection to—Gross negligence. 
- Section 44 of the Evidence Act is applicable not 
only where a previous judgment is attacked on 
the ground of fraud or collusion but also where it 
is alleged to have been obtained owing tothe gross 
negligence of the gurdian of the person disputing it, 
[p. 219, col. 1.] 
_ Rajib Panda vw. Lakhan Sendh Mahapátra, 
27 C. 11; 3 C. W. N. 660; 14 Ind. Déc. (N. S.) 8, 
Jogeshwar Narain Singh v. Roy Radha: Raman, 
I6 Ind. Cas. 543,. followed. . 


Appeal against an order, dated the 21st 
February 1922,of the Court of the Addi- 
tional Subordinate Judge, Vizagapatam, . 
in Appeal Suit No..361 of 1921, pře- 
ferred against the decree of the Court 
of the District Munsif, Vellamanachalli, 
in Original Suit No. 384 pf r9i8. 

Petition, under section | 115 of Act V 
of 1908, praying the High Court to revise 
the order of the Court of the Additional 
Subordinate Judge, Vizagapatam, dated 
the 21st February 1922, in Appeal Suit 
No. 361 of 1921. PG P 
- Mr, Y. Suryanarayana, for the Appellants. 


Mr, P. Somasundaram, foir the Respond- 
ents. i i 
JUDGMENT, — The order appealed against 
is one of remand. The question was whether, 
as the eleventh defendant alleged, a pre- 
vious decree was invalid, because it had 
been: obtained owing to the, negligence 
of her then guardian. The first objec 
tion to this order of remand is that the 
plea of negligence was untenable inasmuch 
as, if the eleventh defendant wished to 
plead that she was not bound by the. 
oe judgment she should have 
rought a regular suit to have it set aside. 
That does not appear to ‘bein accordance 
with section 44 of.the Indian Evidence 
Act- or the construction of that. provision 
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in Rájib Panda’ v. ‘Lakhan Senih Maha- 
patra (1). .It is urged that section 44 is not 


applicable when.. the previous judgment. 


has been . obtained owing to gross negli- 
gence; .and it is true that only fraud 
ot collusion. and not gross negligence is 
mentioned in it. We do not, however, 


think thatthe principle involved is. in appli- 


cablé to.cases of gross negligence. It may 
be'observed that such cases were referred 


to as.on the:same.footing with cases ‘of: 
fraud in Jogeshwar Narain Singh.v. Roy 
Radha Raman (2), and we can see no. reason 


o1 principle. why any distinction should be 
made between the. one class of cases and 
the. other. 

. On -the merits, we. thiuk. that the jower 
Appellate Court has stated its reasons 
very badly. for conclusions, 
correct. The first question was whether 
the. District Munsif was right in not com- 
ing toa co- clusion on. the plea.’ of. gross. 
negligence. There is no. doubt that this piea’ 
was, not taken ‘by | the. leveüth defendant 
in any distinct language i in.her written .state-, 
‘ment. The written statements were ex- 
ceedingly general, the injunction. of the 
‘Code that allegations of fraud and the like 
should be made specific, if they:are made at 
all, being entirely neglected.. On these 
pleadings, however, two very general issues 
were framed, one of which, the fourth, 
was quite wide enough to-cover the plea 
of gross negligence ; and; a most important 
consideration,  thereis no doubt that the 
partties:had-in: mind the plea of gross.negli-'. 
gence at the trial and that the eleventh 
defendant wa:,:attempting to, produce evi- 
dénceée.in 'sitpgort of it, which, was. rejected. 
not because. the. matter was not agitated 
in-th& suit, but because the District Mun- 
sif did not think that that evidence was 
of any value. In thesecircumstances, we 
hold that the.case of gross negligence :was 
open and that pa Munsif should have found 
definitely . on. "Ihe. lower , Appellate 
Cóurt's d e, remanding the 
sitit for re-tri al on-that point must be sup- - 


ported: It had already directed the Mun-_ 


sif to take an additional’ written statement 
from the eleventh’ defendant. 


e) 27 C II; + 660} 14 Ind, Dès. 
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ment that direction. by saying-that the 
negligence relied on should be described 
in as definite a manner as possible and that 
a definite issueas to the gross: negligence 
should: be framed before the ‘te-trial. -begitis, 
The lower Appellate Court's order is 
next that in the re-trial certain documents 
shall be admitted.in evidence and con- 
sidered: It isnot clear on- what grounds 
exactly it founded. that direction ; for it 
lias not gone into the question whether those 
documents were rejected on any legalg ground 
by the. : Munsif. We have done so with the 
result that we are not able to find any 
objection valid under the Evidence ‘Act 
to the admission of those documents estab- 
lished. ‘They were apparentl¥. produced 
Before the District Munsif, but he dis- 
missed them with the remark that: they were 
prior to the date of-a certain compromise and 
that the father of the alleged adopted son, 
oae SanyasiNaidu, could ‘not’ have ‘known 
of them,+ a.d elsewhere commented: on the 
absence of documents to show that San- 
vasi“ recognised his alleged adopted son- as: 
hts -son-’- We. are told that. the District 
Munsif- was’ inaccurdte in this.and that 
among- the documents. there are some 
which would support. this part. of th 
case. In anyevent. however, the documents, 
as thé- Munsif himself says, would show ` 
that .Chellamal, the widow of Sanyasi, after 
his death recogtiised.- the alleged adopted 
son. - That, in our opinion, would certainly 
bé a televant fact and it would, of course, 
be-for the Trial Court to estimate its impor- 
tance. - The. District Munsif throughout 
has not shown that there is any provision 
of the- Evidence Act under. which he was 
justified in excluding these documents. 


^He was not justifed in excluding. them, 


because.they would not prove a particular 
part of the case, when they were rele vant 
to, establish another: part. 'Phis being so, 
this. portion also .of the.lower Appellate 
Court's order was correct. 
The appeal accordingly fails and. is .dis- 
missed -with.costs of the eleventh defendant: 
(the first respondent). The' civil revision 
petitionis dismissed. No.order as to. costs. 
e lid and bsitom dismissed, 
V.S NOV. - . 
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~ four sons of. Zainuddin, : 
‘and the three sons of Baz Khan, who 15 also 
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KHAIRUDDIN 7. SAHU GULAB DAS. 
, `- ALLAHABAD HIGH COURT. 
" SECOND Civir, APPEAL NO. 243 OF 1922. 
s June I, . 1923. 
Present:-—-Mr. Justice Ryves. 


| EHAIRUDDIN AND OTHERS— PLAINTIFFS 


—-APPÉLLANTS 
JP: UZPSUS ` 
. SAHU GULAB DAS AND ANOTHER— . 
xe. DEFENDANTS— RESPONDENTS. 
'" gra Tenancy Act (II of 1901), ss. 95 (a), 167 
—Suit fov declaration of occupancy vights against 
Zemindar and co-tenant— Jurisdiction of Revenue 


' Court. . 


Having regard to the provisions of section 167 
of the Agra Tenancy Act, a suit by a tenant under 
section 95 (a) of that Act against the landlord 
and a co-tenarit, for a declaration of occupancy 
rights is cognisable by a Revenue Court, and not 
by a Civil Cotirt. 

Second appeal against the decree of the 
Additional District Judge, Moradabad, 


dated the 16th of November. 1921. 


Mr, S. Raza Ali, for the Appellants. 
Messrs. Bhagwati Shankar and - Durga 
Prasad, for the Respondent, . 


. JUDGMENT.—Sharsi was the occu 
pancy tenant of the land in dispute, . He 
died leaving four sons, Sher Khan, 


Zainuddin, Baz Khan and Khairuddin, 
The plointiffs are Khairuddin and the 
who is dead, 


dead. ‘These plaintiffs brought this suit 


in the Revenue Court at Moradabad against ., 


Sher Khan and the zemindar. The suit 
purported to be one under section 95 (4) 
of the Agra Tenancy Act. In their plaint, 
after reciting the above facts, they stated 
that on the death of Shansi his four sons 
jointly cultivated the land but the name, 
of Sher Khan alone was entered in the 
revenue papers because he was tke eldest 
son and was the head: of the fanily. ‘The 
plaintiffs assert that they are in possession 
of the land as heirs of Shamsi but that, 
inasmuch as the zez9indar does not admit 
that they.are tenants the suit was brought, 
ior.a declaration under section 95 (4) of 
the Agra ‘lenancy Act. The Assistant Col- 


lector before whom the case came held that 


the suit was iriable by a Civil Corrt and 
dismissed it. On appeal the Jearned Ad- 
ditici:al District Judge of Moradabad has 
upheld this view. The plaintifis come 
here in second appeal and the only point 
taken is, tkat the suit wes oue exclusively 
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*"üsbie by the Revenue: Court, and my' 
eftention has been drawn to the cases of 
Ram Charitar Rat vw. Jiani (x), Baljit 
v. Mahtpat (2) and Jagannath v. Balwant 
Singh (3). It seems to me, from a perusal 
of the ploint itself, tha tthe real object of this 
suit was to have a declaration against both 
the zemindar and Sher Khan that the’ 
plaintiffs were the occupancy tenants of- 
the holding. Such a suit, it seems to me, 
can only be broughtin a Court of Revenue 
having regard to section 167 of the. Agra 
‘Tenancy Act. I, therefore, allow this appeal, 
set aside the decree of the Court below and 
direct that the plaint be returned through 
the learned District Judge to the Trial 
Court to restore fo its original number 
and fo dispose of it according ta law. 
Costs including in this Court fees on the 
higher scale will abide the result, 

W. C. A. & N.H. Appeal allowed. 

(1) 21 Ind. Cas.. 859; 36 A. 48; Ir A.J, J. 
1022. 
' (2) 49 Ind. Cas. 1185 41 A. 205; 17 A. L. J. 604. 

(3) 68 Ind. Cas. 247; 44 A. 692; 20 A. Le J. 57 4 
(1922) A. I. R. (A) 372; 4 U. P. L. R, (A) 194. 


BOMBAY HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 227 
OF 1922. 
March 14, 1923. 
Present:—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Crump. 


~ BALAPPA GHENAPPA GHONGADI— 


PLAINTIFF—-APPELLANT 
VETSUS 
AKKUBAI Kem RAYAGOUDA BIRADAR 
PATH, AND .OTHERS— DEFENDANTS 
Nos. 2, 3 AND 6—RESPONDENTS. 
Hindu Law—-Mitakshara— Bombay  Schoot 
— Joint —— family— Adoption— Adoptive father 
reserving free power of management, effect Of 
Alienation by manager, validity of. S 
Plaintiff was adopted under a deed of adoption 
which contained. the -following clause:—  .: 
“You have acquired whatever rights, and 
authorities a natural son should have acquired 
had I got any,and you have from to-day become 
the owner of the property moveable and im- . 
moveable, You should stay. with us and take 
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care of us as long as we, i. €, my wife and I, live. 
After our death you are the sole owner and. should 
thereafter make Vahiwat as owner. In whatsoever 
manner the estate, moveable or immoveable 
is managed ( Vyavastha),.as long as I live ‘it is 
to be taken that you approve of it. You have 
no authority to object to it. On this  con- 
dition I have taken you in adoption of my free 
will on your and your father’s consenting to it :” 

Held, that the clause conferred on the adoptive 
"father power of managementof the family prop- 
etty free from any interference on the part of 
the adopted son, but it did not give him an ui- 
restricted power of’ alienation. , [p. 22 3, col. 1.j 

' A member ofa joint family in Bombay ' cen 
alienate his undivided share in the family prop- 
erty without the consent of his corowners. 
[p. 223, col. 1.] 

Therefore, an alienation of the: whole ‘interest 
in a portion ‘of the family property by the manager 


is:good at least to the extent of his own share’ ix 


the property by de [p. 223, col. 1.] 


Kasam Jorawar Singh, 68 Ind. Cas. 
5733 jo Ak st M SES T 2 6; 16 L. W. 
223; 18 N. L. R. 127; (1922) AT I. R. (P. C.) 

L. EE 157; 25 Bom. 


3533 43 3. 1, J, 676; 21 À. 
I, Rr; 37G L. 573; 270 W.N. 
C.. 84 (P. wW ), followed. ; 


Appeal against the decision dt the Assist- 
ant Judge, Belgaum, in ‘Appeal No. 
172 of 1920. 

"Mr. H. C. Coyajee, with kia Mr, A. G. 
Desai, for the Appellant.—The lower Courts 
have really misread and misunderstood 
the adoption deed, Exhibit 50, in this suit. 
The word used for management in the 
original is ''Vyavastha." ‘The word, as 


interpreted by  Molesworth and ‘Wilson, ! 
“settlement, < Trangement, just dis- 


means 
position, establishment in suitable con- 
nection ‘or order of separating, setting apart, 
settlement, arrangement." .The word by 
itself has no distinct meaning.’ The word 
must be construed so as to be! consistent 
with the context, especially with the sen- 
tence “you have acquired whatever rights 
and authorities a natural son should have 
acquired. " ‘The word does not override 
the. natural legal rights of the adopted 
son. At the most, it confers; upon the 
father the. management of the family prop- 
erty as manager, free from the interfer- 
ence on the part of the son. It does not 
invest the father with unrestricted power 
of disposal. 
and the son were to fall out, iit would 
arm the father with a good weapon to de- 
prive him of all "the family | property. 


Your Lordships will note that in this. 
gae the. old father has A married. 
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. If it were so, in caseithe father 


Baro 


aud has” fallen out with his son. He has 


tried to deprive the son of his.share by - 


attempting to alienate almost all the 
exclusive property either by way of gift, 
Without any necessity 


whatsoever. - There are over a dozen suits 


.of a similar nature pending in the lower 


Courts, If the deed b: widely construed 
as empowering the father to alienate thé 
property without any restrictions whatso- 


ever, it would entail hardship by defeating 


the natural tights of the son. 

No doubt, the major son can consent 
to ‘his father’s alienations without. legal 
‘necessity, but he cannot be said to consent 
to all the future alienations whith the father 
as a manager is not competent to do. 

Mr. R. A. Jahagirdar, for the 

— The word. Vyavastha 
connotes unlimited power of alienation, 
and as such the alienation is, binding on 
the sori. "The plaintiff was a-major at the- 


time the adoption deed was passed and 


there was nothing wrong in his voluntarily 
consenting to the condition in the deed 
The son is not to object to any sort of 
alienation by the father. The consent 
of the plaintiff was quite natural as 
he had.a tempting bait of a very extensive.. 
fortune. Had he not.conseitted, the father 
might not have adopted the plaintiff, 2 

Secondly, it is à recognised principle of 
Hindu Law that the manager of the joint 
family can alienate the femily property, 
though without any necessity, with the 
consent of the other co-parceners. The 
plaintiff had consented to his father getting 
unlimited power of disposal. It can be. 
therefore, said that he had consented 
to the alienation at issue. Your Lordships 
may not take into consideration other 
alienations, the learned Counsel has just, 
teferred to, as they are not before the 
Court. 

„If your Lordships then are against me 
on this point, my next point will be that 


the alienation is good to the extent of 


a moiety, the share of the fatter. Defend. 
ant. No. x alienated the suit property for 
a valuable .consideration which he is en- 
titled to do under the law. I admit there 
is no legal necessity. proved; ‘but a co- 
parcener can under the Mitakshara pre- 
vailing in. the. Bombay- Presidency" Sheets 


- his share in the family estate for -a 
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valuable 
consideration. The alienation then is good 
to. the extent of the father’s share. 
“upon remarks of their Lordships of the Privy 
‘Council. - “in, Kasam "v.e Jorawar Singh 
A). 
“Mr. abs in teply. —1t is so my Lords, 
we have ati alternative prayer in the plaint 
for the recovery of the moiety on partition. 
JUDGMENT.— The plaintiff sued for 
“a declaration that the sale-deed passed by 
deceased defendant No.. 1 who was the 
adoptive father òf the plaintiff in favour 
of the defendant No. 2 was void, and to 
recover possession of thé property in suit. 
In the alternative the plaintif sued for 
‘possession of half the suit property on 
partition. The. suit has. been disniissed 
‘in’ both -the Ceurts.- 


"Phe plaintiff was adopted by Ghen ap- 


“pa, the first defendant, ón the 30th Novem- 
ber 1903, 'at which time the plaintiff was 
‘a major. Exhibit 50 is the adoption deed, 
and it is on the interpretation of a'par- 
ticular passage in that deed that the de- 
‘cision in this ‘suit depends. 

' For the plaintiff it was contended that 
the material portion of the deed ran as fol- 
lows — ` 
"Vou have acquired whatever’ rights 
‘and authorities a natural son should have 
acquired had I got any, and you have 
 fiom to-day become the owner of the 
` property moveable and immoveabie. You 
‘should stay with us and take care of us 
‘as long as we, thatis, I and my wife, live. 
After ‘our death you -arè the sole owner 
vand should thereafter make Vahiwat as 
‘owner. In whatsoever manner the estate, 
‘moveable or immoveable, is managed, as 
‘long as I live it'is to be taken that you 
approve of it. You have no authority 
"to object to it. On this condition I have 
taken vou in adoption of my free will on 
your and your father's consenting to it." 

“The. word used in the original is Vya- 
-wasiha and the learned Appellate Judge 
at page 3 has quoted the various mean- 
ings assigned to that word in Molesworth's 
Marathi English Dictionery and Wilson's 


(1) 68 Iud. ped 573; 49 l. À. 358; 31 M. In T, 
465 16 L. W. 223; 18 N. L. R. 127; (1922) A. I. 
SA. (P. ©) 353: 3E In J. 676; 21 A. L. J. 57; 
e Bom. L.R. 1 7€.1.]« 73; 27 C. W. N. 179; 

si 84 (P. "iod 7 mc + : 7 


INDIAN. — 


I rely ` 


ches 


Glossary cf Judicial and Legal terms. It 
would appear that the word itself has no 
distinct and separate meaning. It may 
either mean settlement, arrangement, just 
dispos.tiom ; establishment in suitable 
connection, or order or seperating, setting 
apart, ‘settlement, arrangement. 

The learned Subordinate Judge ‘con- 
sidered that the word ““ Vyavastha ” in the 
context in which it was used could mean 
only settlement, disposition, arid that the 
adoptive father had thus reserved to him: 
self unlimited powers of disposal over 
fo propery ‘both moveabe and immove- 
able. . 

The learned Appellate Judge held that 
the word ‘ ‘ Vyavastha "' -connotes just dis- 


position as manager of the family. "There 


is further'an ingenious argument raised 
that because à manager of a joint Hindu 
family can alienate the family estate, with 
the consent of.the other members of. the 


family, the plaintiff consented, prior to’ 
his adoption, to his adoptive father’s 
management, and, therefore, ‘it must bé 


taken that he consented tu. any. alienation 
which: might be made in future by the 
adoptive father as manager. There is; | 
an obvious fallacy in that argument, be- 
cause, ordinarily, a general consent given 
to a manager of ajoint Hindu family ‘would 
not include a consent to alierations for value 
which arenot within his province as manager, 
so that, for other alienations express con- 
Sent would be necessary. Therefore, the 
consent given to a manager by other mem- 
bers of the family does not necessarily 
inlcude consent to future alienations. It 
would only mean, as in this case, that 
the family would ae interfere in any way 
with the ordinary management of the family 
property. 
But it has been’ contended for the Te- 

spondent that the word “ Vyavastha ” 

connotes unlimited powers of alienaton, 
It seenis to us that when we have to inter- 
pret a word of this indeterminate . charac. 
ter, we must read it strictly with th con - 
text in the adoption deed, and although 
it woüld be very natural for a son if he 
is major to consent, and if he is a minor, 
then for those who are acting on his behalf 
to consent, to the adoptive father's acting 
as manager of the family property, yet 
it would be-extremely unlikely’ that theré 
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should be a consent given. to the. adop- 
five: father  hàving "ukrestricted powers 
of alienation which. might result, as it 
did in this case, in the father’ S dissipating 
the whole of the family property or the- 
best part of it before.the adopted son, 


could succeed. That being the case, in- 


‘our opinion, we should interpret this adop- 
tion deed as conferring on the father powers 
of .management free from any 


and as such..a provision ‘might naturally 
have, been made in the deed although.the 
‘adopted son at that time was a major,it 


is by no means necessary ‘or even natural .. 
that we should interpret the claüse as giving '' 


to the adoptive father an untestiicted power 

of alienation. We think, therefore, that 
the learned * Appellate Judge Was wrong 
jn dismissing the paintiff S sue 


"We think that the NA in this 


“suit was not ‘competent with ‘regard tu 
the plaintif' share. It is d question 
on, which apparently there is some ‘con- 
flict of authorities whether an unautho-. 
rised alienation by the manager of a Hindu 
joint, family is altogether void or whether 
it would be held’ good to the extent of the 
share. 0f the person making the aliena- 
ton. In .Aasam.v. Jorawar Singh ..(x) 
“their Lordships. of the Judicial‘ Commit- 
‘tee “accepted the view that the Mitakshara 
is to be interpreted in Bérar-in the same 
manner asin Bombay, and that accordingly 
a member of a joint family in Berar could 
‘sell ‘his undivided share without ‘the con- 
‘sent’ of his co-owners, . If, therefore, the 
plaintiff's’ father had’ power. to, alienate 


"his own ‘sirare, without the’ consent ofthe . 


plaintiff, it is ‘difficult, to say why in the 
‘case .of an ‘alienation for value as in this 
‘case of the, whole interest of the family 
‘property it, could not remain good with 
‘regard to the plaintiff's father’s share. . 

. We think, therefore, 
. ds entitled to à declarátion that ke is the 
‘owner of -hilf the suit © property’ and that 
the. suit: should be ref rred to the Collector’ 
for partition of ‘tke: ‘suit property in equal 
“moieties © between the’ plaintif .and the 
‘second defendant.. ge ee aa? 


here sEould. ke usual en qiry'l cs to 
pesue profits | o. the ay of sut; | Hie | 


Ad te 


. intet- i 
ference on the part of the adopted son; - | 


that the plaintif < 


- 


.plaintiff should' pay. Court-fees to the- ex 
tent of mesne profits to wich he has +. aes 


‘ceeded, . —.-- ` i 
. ‘The plaintiff i is entitled i half. his ests 
throughout. 
dom MT ' Order accordingly. . 


3 


^: MADBAS HIGH ` COURT. 
SECOND CIVIL APPEAL No. I Of 1057 


Lodo | 


AND 
“CIVIL, REVISION PETITION. No. 2-0F 1027, 
March 15,1923. . 025 


Present -—Sir Walter S. Schwabe, Kx, Chief 

---Tustice, and Mr. Justice Odgers.: n 

{BE PRESIDENT or THE’ DISTRIC 

BOARD OF SOUTH CANARA— 
‘DEFENDANT —APPELLANT: 
DOPSUS ; 
A GOPALAKRISHINA - BEATA 
CPLAINTIEE-— RESPONDENT, 

Provincial Small Cause Courts Act (I X of 1387), 
Seh: 11, Arts. 1,73, 19— Tolls (Army) Act (I I-of 
_Igot), s. b—— Sut for damages-caused by illegal order 
ef President of District "Board, nature of —Stuit, 
whether cognisable by Small Cause Court—Suii wrongl 
brought against: President—- Interference in revision 
— Civil Procedure Code ‘(Act V of 1908),.s. 1x5. 

Where the plaintiff, a toll-gate contractor, alleged 
in his plaint that the President of the District 
Board issued an order wrongfully forbidding 
him to collect tolls in respect of certain ‘carts 
‘and claimed’ damages caused by reason of such 
illegal order : 

Held, (ry. that the Suit was ‘really not one for 
declaration so as to bring it under Art. I9 of Sche- 
dule II to the Provincial Small Cause Courts Act 
but was really one for damages and the Small 
Cause Court would, therefore, have jurisdiction to 
try the suit ‘though in arriving at its decision, 
it would have to come to a conclusion as to whether 
: the prohibition was tightly or wrongly itnposed ; 

. 224, Col. 2 

(2) «that A i and 3 of the Schedule 
were not applicable to the suit, since the President 
of the District Board was not an officer of the 


k 


hi 


: Government within the- meaning of those Articles; 


‘[p. 224, col. 2.) 
(3) ‘that section 6 of the ‘Tolls (Army) Act, 
did not bar the jurisdiction of the Court to enters 
tain ‘the suit; [p 225, col. r.] 
(«) that the ‘mere fact that the suit was ‘wrong 
brought against the. President of the District Board ` 


instead „of the, District -Board itself was not a 


matter going io^ ihe jurisdiction . of: pi Gourt 


6 
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as to warrant interference with the decree of the 
lower Court in.revision.by the High Court under 
section 115 of the CivilP rocedure Code. [p. 225, 
col. 1. 

Second appeal against the decree of 
the District Court, South Kanara, in 
Appeal Suit No. 50 of 1920, preferred against 
the decree -of the Court of the District 
Muasif, Kasargod, South Canara, in Origi- 
nal Suit No. 652 of 1918, and petition, under 
. section 115 of Act V ct i958, praving the 
High Court.to revise the decree oi the 
District Court of South Canara, in Appeal 
Suit No. 59. of 1925, preferred against tke 
decree of the Court of the District Mensif, 
Kasargod, in Original Suit No. 652 of 
I918. 


The Advocate-General, for the Appell- 
ont. ; 


Messrs. B. Sitaram Rao and R. Kesva 

Alyanger, ior the Respondents, 
E JUDGMENT. 
SECOND APPEAL Nu, I OF 1921. 

A preliminary point is taken in this 
second appeal ander section 1c2 of 
the Civil Procedure Code on the 
ground that this was a suit which could 
. be brought in the Provincial Small Cause 
‘Court being for an amotnt under Rs. 500. 
"The suit was'rathera curions ore. It was 
an action bya person who had bought 
the right to collect tolls on certain roads 
from tke District Board. He had to com- 
ply, according to his contract, with the 
orders given by the President of the District 
Board. A large quantity of fodder being 
required for Army purposes in this Distirct, 
the Forest Officers hired carts and sent 
them along the road on -which the Toll- 
barín question was, The respondent tried 
‘to collect tolls on these carts and he received 
an order irom the appellant, President 
of the District Board, forbidding him to 
collect tolls, he basing his prohibition on 
his interpretation of the Army Act under 
"which ‘he decided that no tell was pay- 
able in respect of carts carrying supplies 
for the Army. ‘the respondent complied 
with the order which the appellant had 
issued, and in due course brought a suit 
for. damages claimiag thet this order for- 
biddiag.him to collect these . tolls was 
" {Hegal and-aleging that he həd suffered 
 -damages by reason of that’ order? + 777) 


. 


‘officer of the 


The District Munsif and' on appeal 
the Subordinate Judge sofound, and award- 
ed him damages, lor Rs. 214. Nu second 
appeal liesagainst that decision the amuunt 
being under Rs. 500 unless this is one of 
the suits set out in the Second Schejule 
to the Provincial Small Cause Conrts Act, 
IX cf 1887. The Article of the Schedule 
relied on is Art. 19 “a suit fora declaratory 
decree not being a suit instituted under 
section 283 uf the Civil Procedure Code,” 
I agree that if the case is really a case 
for a declaretion, the Court would be en- 
titled to hold that the Small Cause Cocrt's 
jurisdiction ' was excluded. If the case 
was really a case for damioges, as in our 
judgiuent this was, the Small Cause Court 
would have jurisdiction thorghin arriving 


“at its decision, it would have to come to a 


conclusion, as to whetber this prohibition 
was rightly or wrongly imposed. ‘The other 
Articles . relie! upon are Aris, I and 
3 which except from the cognizance of 
‘a Small Cause Court suits concerning acts 
and orders purporting to bedone by the 


‘Governor General in Council or by a Local 


Government or by a Member of Council 

and suits concernino acts and orders 

purporting to be done. by .any other 

Government in his official 

capacity. If tke President of the District 
Board is an officer of the Government 

within the meaning of these Articles, ttis 
suit would be excepted. But in our judg- 
ment he is not. Local Boards and Cor- 

porations are what may be called quasi- 

Government bodies Lut by the very scheme 

of the Acts under which they sre created 

they are not servauts of the Government. 

Their representatives ia some cases are 

nominated but generally elected Ey the peo- 

ple and they have their official czpacity as 

such and not as officials of the Government. 

It is true that they are under Government 

in the sense that under the Stotute they 

have to account to the Government and 

are under certein disciplinary powers of 

the Government. The Government has a 

duty cast upon it to see thet these minis- 

terial bodies carry ont their functions law- 

fully, But in our jüdgment nore of tke 
officials of these Municipalities dnd District 
Boards are officers of the Government 
coming within Arts. x and 3. 


^ Xt follows that this preliminary’ point 
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"succeeds and that this" second: appeal 
does not lie and must be dismissed with 
' costs, 
. Civm, REVISION PETITION No. 2 OF 1021. 
Schwabe, C. J.—The Civil Revision 
Petition is on the same matter just disposed 
of—(Second Appeal No. 73 of 1921). It 
is suggested that the Court that had heard 
-the case had no jurisdiction by reason 
of section. 6 of the Tolls (Army) Act II of 
1901. By that section provisions are made 
for compensation to certain persons who 
„Sustain loss by reason of the Act. It is 
cargued that loss had been sustained 
by the present respondent by reason of 
‘that Act. It is not at all so. Even if it 
.wete so, that section does not, in my judg- 
ment, exclude the jurisdiction of the Small 
Cause Court to hear cases such as this. 


,It is further suggested that this action. 


did not lie because it was against the Pre- 
Sident and not against the District Board 
itself, That is not a question, ss I under- 
stand it, going to the jurisdiction and I 
see no ground for interfering iu this case 
on revision. - 

This Civil Revision Petition will be 
dismissed. There will be no costs. 

Odgers, J.—1 agree. 

VAN V. — Appeal and Petition 

‘NL. à . dismissed, 


SEE, 


- 


OUDH J Mar ial 
First CIVIL APPEAL NO. 53 OF 1920, 
' September 18, 1922. 
Present :— Mr. Ashworth, J. C., and 
Mr. Simpson, A. J. C. 
Thakur RUDRA PRATAP NARAIN | 
SINGH AND OTHERS—DEFENDANTS— 
, APPELLANTS 
Ec |. V8/'SMS 
Thakur NIRMAN PRASAD SINGH 
AND OTHERS—PLAINTIFFS Thakur 
SHER BAHADUR SINGH AND OTHERS— 


: DEFENDANTS— RESPONDENTS, 
Gustom— Usage and custom, distinction between — 
Proof of custom—Presumption ‘arising from, recent 
usage Pleadings, construction  of—Impartible 


estates-— Hindu Law-~ Joint famtly—Pavtition . 


15 


- followed.  ' 


[p. 237, col. 1 


—Exclusion from enjoyment, what amounts to 
'—Limitation Act (IX of 1908), Sch. I, Art. 
127—Suit by several co~parceners for partition 


. of united jractional shave—Claim of some plaint- 


affs barred, effect of-—Guardian and ward—~Posses~ 
_ sion by guardian of property of ward—Presump- 
tion-—Evidence. Act (I of 1872), s. 35——Síate- 
ment in record of case reciting admission of partly, 
-admissibility of. ` 
' A custom on which a party relies must be ~ 
suffüciently defined for its application to the facts 
of the case to be clear and undoubted, but the 
strict Engfish rules of pleadings should not be 
applied to pleadings in India and a party should 
be allowed to prove a custom narrower than that 
alleged in its pleadings. [p. 228, col. 1.] 

Abdul Hussein Khan v. Bibi Sona Devo, 43 Ind. 
Cas. 306; 25 C. 450; 16 A. L. J. xz; 4; P. L. W. 
'27.34 M. L. J. 48; 22 C. W. N. 353; 23 M. L. T, 
I17; 27 C. L. J. 240; 1 P. L. R. 1918; 20 Bom. 
L. R. 528; 12 S. L. R. 104; 45 I. A. ro (P. C), 
followed. 

' An impertible estate in Hindu Law is not only 
consistent with but postulates that the family 
to which it belongs is joint. No*presumption 
against indivisibility of possession or title can 
arise by reason of joint living. [p 244, col. 1.] 

The rule of impartibility never attaches itself 
to small estates and cannot survive as a family 
custom independently of some particular estate. 
[p. 227, col. 2.] 

A family custom of succession to an estate 
held merely in. mortgage cannot exist. [p: 229, 
"col. 2. ' 

; daa Kanta. Das. Mahapatra v. Shamanand 
Das Mahepatra, x Ind. Cas. 754; 36 C. 590; 6 A. 
I. J. 364; 13 C. W.N. 581;9 C.L. J. 497; 11 Bom, 
L. R. 530; 19 M. L. J. 239; 36 I. A. 49; 6 M. L.T. 
84 (P. C.), relied . on. : 
TA succession of judgments.on a question of 
custom is valuable evidence as to the existence 
of the custom. [p. 231, col. 1.]° $ 

Mahomed Ibrahim Rowther v. Skaikh Ibrahim 
"Rowiher, €; Ind. Cas. 115; 49 I. A. I19; 30 M. 
L. T. -85; 26 C. W. N. 793; 35 M. 308; (1922) A. 
I. R. (P. €.) 59; 43 M. L.. J. 69; 36 C. L. Je, 64; 
(1923) M. W. N. 470; 24 Bom. L. R. 944 (P. C.), 


Guju Lall v. Patieh Lal, 6 C. 171; 6 C. L. R. 
439; 3 Shome L. R. 132;3 Ind. Dec. (N. s) 
112 (F. BJ, distinguished. : : 

A custom must be ancient. [p. 237; col. 1.] 

. Itis of the.essence of special usages modifying 
the ordinery law of succession, that théy should. 
be ancient and invariable,'and it is further essen- 
tial that they should be, established to be so by: 
clear and unambiguous evidence. It is only by- 
means of such evidence that the Courts can be 
assured of their existence, and that they possess 
the conditions. of antiquity and certainty on 
which alone their legal title to recognition depends, 


* {Case-Law discussed.) 
, Usage sbould.never be used as a.synonym for 
custom. IX has two distinct iegitimate meanings 
but neither of them should be. confused with 
custom. It is used to denote what is’ done “by 
people unizormly: aud consistently, Used-in this 
sense usage has not. the. force: of law: It wohid 
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ouly obtain ‘the; fofce-of law when it is proved 
' to be reasonable, invariable, ancient, 'etc., in which 
case it becomes what is Known as custom,” It 


is also used to denote what is done uniformly. 


and consistently and has been so done in a cettain 


locality or by a certain trade or profession, etc.,. 


for a period sufficient to make it probable that 
people in their contracts and in their contractual 
relationships adopt it as an implied term or con- 
dition. “Where this is the case a Court which 
.has to put a construction upon a contract imports 
into the terms of the contract the trade or local 
usage, Here, again, usage has not the force of 
law, nor will it be sanctioned by the Courts if 
contrary to positive law. "The parties could enter 
into a contract in contravention of the usage 
but if they enter into a contract which neither 
affirms nor denies the usage, the usage may be 
proved in order to ascertain what was in their 
minds when they wrote the contract. [p. 238, 
cols. 1, & 2.]' "e EN 
Then, again, there is the case where usage has 
some legal effect not per se but as prima facie 
evidence of a custom. Where a well-established 
recent usagé is proved and the proof is carried 
back for à period which may be regarded as cover- 
ing the period of living memory, a presumption 


^ is thereby raised that. this usage isin reality 


the exercise of an ancient and valid custom. If 
there is no rebutting evidence a decision in favour 
of the custom may be based on this evidence alone, 
If the presumption raised by recent usage is re- 
butted. by proof that an ancient custom could not 
have come into existence, then the usage fails 
A „any legal effect. [p. 238, col, 2; pa 239, 
-col, I. E i l 
x Whare it was found that the usage of imparti- 
bility had been observed in a family for the last 
‘fifty years, but that evidence against. the possi. 
' bility of a custom of impartibility came down 
almost to the same date; 
Heid, that the necessary antiquity of the custom 
‘had not been proved. {p.239, Col. 2.] 
. Co-patceners ina Hindu joint family are entitled 
to claim partition of-property even though they 
ate excluded from possession. [p. 240, col. 2.j 
. Exclusion by. a co-owner of other co-owners 
will not become adverse to the latter until they 
become aware of it, but ‘nonetheless there may 
e exclusion in fact. It is, however, open to a 
$o-owner to prove that exclusion of the other 
co-owners took place at one-time and the bringing 
of the fact to their knowledge at. another time. 
[p. 240,.col. 2.] 3 "S 
In exclusion there is a mental as well as a physi- 
cal element. ~ Legal or juridical exclusion from 
ah estate by one co-owner of his co-owners is 
. consistent with their physical admission to it. 
For such mere physical, admission to put an end 
to exclusion it must be possible to infer that it 
was accompanied by an intention to abandon the 
‘position of a right to exclude. Such intention 
will be inferrred where no legal title to exclude 
is proved to have been set up and maintained, 
because there is.always a presumption in favour 
of rightful entry and retention. Such a presump- 
tion is; however, rebuttable. [p. 243,.col..2.] 
JA claim for partition is ona of. 
eütorcing a right to share in joint family property 
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within the meaning of: Act. 127 of .Sch. I 
.to the Limitation Act. [p.240,:cel, 2.]: .:: 
Kali Kishore Roy v. Dhwnunjoy Roy, 3. C. 
228; x Ind. Dec. (N. S.), 733, relied on... ., | 
JA suit by several members of a joint family 
‘for partition of their united fractional share from : 
the whole estate, and-not merely for partitiou 
of their individual shares, must fail on „proof 
that the claim of any of the plaintiffs is barred 
by time. [p. 244, col. 2.) oe WA 
Where a guardian takes ‘possession of property 
owned or partly owned by his ward a very strong 
ptesimption arises that possession is taken on 
behalf of' the ward, but the presumption is 
“hot irrebuttable. [p. 241, col. 2.] c 
. Vasudeo Aüimaram Joshi.v. Eknath Balkrishna, 
8 Ind. Cas. 639; 35 B. 79; 12 Bom. L. R. 956, 
Carea v. Appuhamy, (1912) A. C. 230;,81 L. J. 
P. C. 151; 105 L. T. 836 and Thomas v. Thomas, 
(1855) 2 K. & J. 79;.25 L. J: Ch. 159; reJur. 
-(N. S.) 1160; 4 W.R 135; 69 E. R. 7or;110 R. R. 
107, referred to. 
The statement of a Court that a person admitted 
the claim of another person in a case pending 
' before it is relevant under section 35 of the Evi- 
-dence Act inasmuch, as the statement forms part 


of the record. [p. 242, col. 2.] , 
. Appeal from a decree of the Sub- 
ordinete Judge, Bebrech, dated ‘the 6th 
July 1920., Pee 
Mr. Bisheshwar Nath Srivastava, for tke 
Apnellants. AAN a I SN. 
- Mr. Zuhur Ahmad, for. tke Respondent, 
JUDGMENT.—This is a. defendants’ 
appeal, The relationship of the parties 
will-appear from the following pedigree :— 
LALTA SINGH i 


1 





Sher Bahadur Nirman Singh 
Singh : P. ie R. ` 
D.5—R. 


Lal cou 
` Singh 





T» T 
Dalip Singh. Jagatjit Singh 
D, 6—R. 7 (minor) 
: D: 7~R. 





ee EF a aaa ananta A 
` 


é | ` NE 
M Pratap Dukharan Durga Bakhsh 





Narain Singh Singh Singh 
D. Ta A, D. 2—A. D. 3—-À. 
EA . : E p : 
(minor) ` - Vm ap | 
D. 4—A. . PEME EE , E 
ANE. EEE 
? ~- . | g | i 2 
Muneshar. . Bishambhar | Baldeo Bakhsh 


^ . 


Bakhsh Singh. | Bakhsh Singh | ‘Singh .. 
> D. 27 ee . s nae D,.3--R. ^. -— D. 4— Ri. T : 
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. The appellants, therefore, . are, 
.descendents of Lal Bahadur Singh.. ‘She | 
respondents sre Lal Bahadur . . Singh’s - 
two brothers and their sons. The suit, 


was one for. partition. of joint family 


alleging that. ihe. 


property, plaintifis 
end. that they 


family was still joint. 


were still.in- joint possession of the: 
joint family property. . 
Defendant No. 1 set up a: family , 


custom of imperlibility and. primogeni- : 
ture and he was supported by,the other < 
appellants. The other defendants sided - 
with the plaintiffs. 


the suit.on a finding that. the-custom 
alleged by the defendants ‘Nos. L.to 4, 
was not proved. Defendants Nos. 1. 


to 4 have. appealed. The four plaintifís: 


and the remaining defeadants are array- 
ES as respondents. | 


There are two min questions for 
decision in appeal. The firstis, whether 
the custom is proved and the second 
is, whether, if it is found that the cus- 
tom is not proved, the plaintifis are never- 
theless barred by limitation. 


. Qur finding -is that 
not proved, but that the plaintiffs are 
barred by limitation. The.decision . 
of the question of limitatipn, however, 
itself turns, to no small extent on-a 
finding that a recent usage; not amount- 
ing to an enforcible custom, does exist 
in "this estaie. | 


` The first question for decision 15 AA 
ther thè custom has been proved. We 
dre disposed ‘to. allow a considerable 
amount of latitude to the appellants 
in the wayof permitting’ them to prove 
& custom different from the custom 
they pleaded. All that’ it was necessary. 
for them to ple2d or prove. was the 
existence of a valid family custom where- 
by the Bahranipur estate is impartible 
and descends by, pri mogeniturc. ` Appel- 
Jants wereill-advised in taking upon them- 
selves a greater burden than this. They 
analysed, "if we may so put it, this: pleading 
into two pleadings neither of which they 
could possibly prove. 


One of these was that there was 


, quired-it his. own custom of 


1 similar, 


the custom is. 


ancient family custom, which was 
ready binding upon the parties before 
they 


‘the case of Behrempur, 
‘the Reekwars were to sell it 
-siders 


‘contention 
;has . mo Y. 


"the. a damily. custom .of. impartibility. not 


relating. to any particular estate; that 
-is to say, that any. member of the . ex- 
tensive clan of Raekwar ‘Thakurs. could 
walk about India acquiring lend and 
impres sing upon each estate as he ac- 
imparti- 
: bility. We do not say that- such a 
- State of things was impossible, but 
we de say that we know of -nothing 
,The. rule of impartibility, ‘so 
far as we know, never attaches itself 
to small estates; and it is difficult to 


. imagine how it could survive as a family 


The learned Subordinate Judge aked l 
- estate. 


custom independently of some particular 
Itis, not necessary to go into 
details ‘as to the ancient history of 
. the family. The learned. Ssbordinate 
Judge has treated this part of the case 


, elaborately and we agree with bis reason- 
. Ing 


and conclusions.. It is sufficient 
.to sey here, briefly, that the parties 
belong to the clan of Raekwer 'Thakurs. 
"There are othér brenches of this family 
who are in possession of talugas, which 
are entered in list II of Act I of .1869. 
.By Section ro this is conclusive that a 
family cüstom of impartibility governs 


,them. But es regards the Bahrampur 
branch 


of the family, their | ancestor 
„was Kishan Das (see Xxhibit 57,. page 
57 of Pert III of the record) “and there 
As no , record of any custom of impartt- 
bility. amoug any of his descendants 
"with tle possible exception of ‘this estate 
of Bahrampur which we are corsider- 
ing. Portitions took place freély among 
‘the descendants of Kishan Das ana 
fn the direct line of descent.ot the parties. 


"(See the judgment of the lower Court 


at pages 455 & 456 of Part I of the 
zecord). The idea, therefore, of an 
al- 


acquired Bahrampur 
clearly . disproved. 

. The second pleading was.that 
bility actually runs with the' 
that 


estate, is 


‘imparti- 
land in 
even if 
to out- 
would ‘be obliged to take 
impartible estate, Such. a 
is equally improbable and 
. been, abandoned. - he 

a recent decision of the Privy 


they - 
it as.a 


But in 
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‘Council, Abdul Hussetn Khan v.-Bibi Sona’ 
_ Dero (ij. 


their: Lordships said :— 
“It is urged against the appellant 
that he alleged the custom on which 
his case depends in three different forms: 
first, in the plaint filed on the 12th July 
1907 in which he-asserted his tights 


as ‘arising from’ current and Immemorial 


‘custom of the dynasty of the parties; 


Secondly,'in an affidavit sworn by him 


on the roth July 1907; where he’ said 


after her 


that the custom was ‘that a woman 
arriage' loses all interest 


. &nd right of inheritance in the property 


left by her relations (on the father’ S 
side) ; and, finally, in the plaint in the 
present proceedings, where the' custom 
is asserted in these terms :— But according 


` to the custgm regulating the inheritance 


of. the 


in the family 
respectable 


amongst the 


by famales 
parties and 


' Baluchis. and Sardars, which is ancient 
“and which is invariable, and has been 


‘which has 
"or Shias alike, a woman 
‘to her proper dowry according to the 


between these different customs 
_their Lordships are not prepared to give 
this fact such weight as to crush the 


actéd upon from time immemorial; and. 
obtained amongst Sunnis 
is entitled 


rank or status of the family, and she 


has no other: rights, of inheritance tó the 


property of. her paternal relations.” 
“There certainly is a marked difference 
ut 


appellant’s case, and they will assume 
that the custom upon which he Teljes 
is a custom by which, in the event 


of intestacy, daughters of the deceased 


“are excluded in favour of their brothers, 


.and sisters in favour of male paternal 


C17; 4 P. LAUDE L. J. 48: 22 


collaterals, and the question is, was such 
a custom proved ? "', 

We infer from ‘those remerks that 
the custom’ must be sufficiently defined 
for its application to the facts of the 


case to be clear and undoubted, . but 


that. the strict. English rules of pleading 
Are not to be applied. We are prepared, 
therefore, to allow the appellants to 
succeed provided they can prove the 


(1) 43 Ind. Cas. 306; 45 C. 450 '16 A. LJ. 
C. W. N. 3533 


23 M. L. T..117727 C. L. J. 240; x P.L. R. t918; 


‘20 Bbm. L. R: 528; 12.8. D. R. 1043 45 I. A. I0 
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existence of a family custom relaticg 


to the Bahrampur estate and to treat 


their wider pleadings as surplusage. : 


This brings us to the gend whe- 
is proved. Jt is 


necessary to consider in some defail 
the actual formation oí tke Babra mpur 
estate. It is stated in the pleadings 


that the first member of ‘the: family 
to acquire lands in -Bahrampur was 


Surat Singh -(see pedigree iri thé written 


statement, page 29 of Part I), In the 
wajib-ul-arz of what may be called the 
parent village of Bahrampur (See Ex- 
hibit No. 31, page 18, and Exhibit Ar 
at page 5o of Part III of the record), 
there is a statement urit ‘Singh took 
01 this side of the river-a portion of 
village Bahrempur, and village Athaisa 
by mortgage aboüt" 55 «years ago.’ 
But there is no other evidence that 
Surat Singh acquired any land in Balram- 
pur or in any part of the present: estate, 
and there is little doubt that the state- 
ment in the uatib-ul-arz is incorrect, 
The date given of “So years ago” 
is out of the question, The mortgage 
obtained by his sons is dated 1709 (Ex- 
hibit A5, page 162) end his own acqui- 
sition of certain ferry ‘rights is dated 
as far- back as 1663. ‘This document 
is Exhibit A? on page 160, By-it Surat 
Singh acquired by. purchase the toll 
on the ferry of “Bahrampur. “There 
is no evidence that he acquired’ any- 
thing else. The mortgage obtained 
by his son, Achal Singh, is dated 1709. 
It is of 1/5th of  Bahrampur. At that 
time ' all , mortgages were  possessory. 
It adds "and the right of passage in 
the said village." The ward translated 
“the right of passage" is “guzar 
which is si: ta be the Persian fct, 
"ferry." Presumably, Achal Singh’ 
had isherited this from his father Surat 
Singh but thought it advisable to have 
it mentioned in his deed (Exhibit “As, 
page 162), ‘Four years later, in 1713, 
he obtained a mortga ge of 2/sths share 
in the same village. Two yedrs later,’ 
in 1715, he ‘obtained a third, mortgage. 
(Exhibit A6, page 182) either on another. 
afsths | share of the same village or as 
an additional chargé ‘on the same 2/5ths 
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Putting the facts at their highest 
for the appellants, Achal Singh: was now’ 
mortgagee in possession of the whole 
of the village of Bahraimpur. 

Lhe wajib-ul-arz of  Bahrampur (Ex- 
bibit Ar at page 50 of Part III) states 
that Surat Singh himself acquired a 
portion of village Bakrampur and village 
Athaisa by mortgage about, 59 years 
agè. As we have said above, this is 
not correct. Thé wajib-ul-arz.of Athaisa 
(Exhibit 82, page 47, Part III) states 
that it was Mahpal Singh who obtained 
the lambardari of the said village by 
means of mortgage. We do not possess 
the original document ; bit Malpal 
Singh is the tor of Achal Singh; so 
it is probable that Atheisa was acquir- 
ed somewhat later. 

It is stated in the pati drz of Sabza 
(Exhibit 8r, page 45) that there -are two 
pattis in the village and that patti No. TI 
was included in. the ilaga of Bahrampur, 
in 1181 Fasli. This will correspond 
to 1762, so if itis correct Sabza would 
be either the second or the third village 
. to be acquired. ` 
' The wajib ul-arz of Zumerpur is the 
plaintiffs Exhibit 83, page 48, Part 
III. It is stated that the share No.2 
was mottgaged in 1817 to Mahpal Singh 
and- Jang Bahadur Singh. They are 
described as ancestors of* Lalta Singh, 
but as a matter of ‘fact only Mahpal 
Singh was .Lalta Singh's ancestor. Jang 
Bahadur is his brother, and the fact, 
if it be a fact, that the mortgage stood 
in both names, goes against the 'appel- 
lants’ case ‘that the estate was then 
impartible. Share No. 3 has also come 
to be included in the Bahrampur estate 
but the wajib-ul-avz says that itis not 
known how this came about. It is 
Known to have been in other hands 
in 182g:and after that date there were 
at least two devolutions which presum-. 
ably took some time. So the acquisi- 
tion of this village must be. fairly late. 
Admittedly, these 4 villages form the 
original estate. 

It is admitted by the respondents that 
these four villages were included in the 
kabuliyat of Gur Prasad Singh, the fourth 
in descent of Surat Singh. It is difficult 
to see how any custom of impattibility 
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could have existed earlier than Gur’ Prasad 
Singh. Wherever the origin of the title 
can be traced it is a mortgage. Now 
under the Muhammadan Law there was 
no period of limitation for the redemp- 
tion of a mortgage. (See Tagore Law 
Lectures, r882, Mitra on Limitation, Vol. T, 
page r6). This contintted to be the law 
on annexation. Bengal Regulation No. II 
of 1805, section 3, clause 4, provides that 
“no length of time shall................. bar 
the congizance of a suit for recovery of 
a property in cases of mortgage.” "The 
Limitation ` Act of 1859 provided for the 
first time for a limitation (Mitra's Limita- 
tion Act, page 56.) The limitation was 
60 years (section 1, clatise 51.) Oudh was 
exempted from ` “this provision’ for at 
least two'yeats (section 24)» but in 1860 
a Circular No. 190/2917, dated x3th' August 
1860, applied the same périod of 60 years 
to Oudh. Therefore, the family did not 
possess au absolute title to these lands 
until the "year 1860. It was remarked 


" by the Privy Councilin Rama Kania Das 


Mahapatra v. Shamanand Das Mahapatra 
(2).—''It is hard to see how a family 
custom of succession to an estate not 
absolutely owned by the family could ever ' 
have existed." The facts of that case 
were different. The estate was attached 
to a certain office which could be granted 
or withdrawn at the pleasure of Govern- 
ment. But we are of opinion. that 
the principle applies to an estate held 
merely with the rights of a mortgagee. 
In this case, as in that, the title was de- 
feasible at any moment and it is this 
which makes the difficulty of a cust 
attaching to the estate. 

Looking at the pedigree on page 29 
of Part I, it will be seen that Surat Singh. 
never owned any part of this estate and that 
his son, Achal Singh, was acquiring por- 
tions by mortgage. Achal. Singh had 
two sons, Mahpal Singh and Jang Bahadtr 
Singh. We find some evidence.that a mort- 
gage was made in the names of both, 
but it must be admitted im favour -of 
the appellants that there is no other 
record, of Jang Bahadur cr his descen- 


(2) r.Ind..Cas. 754; 38. C. 590; 6 A. L. J. 
364; 13 C. W. N. 581; 9 C. L. J. 497; 11 Bom, 
" To ere L. J. 239; 3 36 I. A. 49; 6 M. Is. 
4 P, C. h j we. 7t Ya. e 
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dants owning. „any part: of the property., 
This, however, is not conclusive becatise: 
according to the’ same pedigree the line, 
of Jang Bahadur Singh’died out in. the 
fourth generation corresponding in number 
of descents ^with Adhar Sirgh who died 
some 6c or 70 years before institution. 

So' Jang Bahadur counts for very little. 
one -way or the other. There seems, 
no reason to suppose that the estate, 
was regarded as impartible in the time, 


of  Mahpal . Singh. 
Of Sardar Singh,.son of Mahpal Singh, 
we . know still less, We find some 


descendants of Meharban Singh, brother 
of ‘Sardar, Sirgh, raising a claim to the 
estate as late as in the time of  Lalta 


Singh who did rot die till 1882,. but 
their claim, was ` unsuccessful. © Sardar 
Singh: had 3 sons Gur Prasad,  Sheo 


Ghulam and Dina Singh. If the estate 
was impartible Gur Prasad Singh was 
entitled to get it, and itis strongly in 
the appellants' favour that ‘the whole 
estate is now in the hands of his -des- 
cendants. We know notbing of- Sheo 
Ghulam Singh except that his son -Bishun 
Singh was tenant of 19 ‘bighas of land 
in Bahrampur at a rent of Rs. 25. This 
may have: been the arrangement made 
for his maintenance and will point to the 
estate being irhpartible at that time ; but 
of course it is far from being conclusive. 
Dina Singh is an important petson. 
We find a mortgage dated 1806 for 
a period of 10 years executed in favour 
or Dina Singh who’ is described in it 
= Zemindar and proprietor of Bahram- 
Er etc," And in ‘the wajrb-ul-arz 
of village Athaisa (Exhibit 82, page 
47, of Part III), the successive holdings 
of the kabuliyat are given as Sa 


Fash A.D 
1224 d 
to ac Prasad Singh. 
1228 “1821 
1229. 18224, ` 
to to [Dina Singh. 
1247 1840 
i248 184: Adhar Singhson of Gur, Prasad 
; . Singh.. 
..X249 1842 
| 7250 1843 Direct ' management, 4 
1251 IDAK 7 7. qu ee Ta 
1252 1845. Dina Singh. i 
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‘te 


Fasli A. D. : 


1253 . 1846 | 
to to. f Direct management. 
1255 .1848 s 
1256 ang = i 
_ to Baryar Singh, son of Dina 
1260: 285 ) Singh. 
I20r 1854 , 
1262 1855 spe Singh, son of. Adhar 
= 3 Singh. . l 
1263: . 1856 Ganga Singh. 
1264; 1857. Settlement made with Lalta 
jl, d "Singh. | 
1266 1859. do do do. 


. The kabuliyai was a document which 
was executed by a person who. thereby 
undertook to be responsible. to Govern- 
ment for. the payment of the land re- 
venue. He was not. necessarily the 
proprietor, but naturally such engage- 
ments were as a tule entered into either 
by the proprietor himself or by some 


‘great ftalugday who made himself res- 


ponsible for collecting and paying in 
the revenue cf some smaller Ze mindayr 
who thereby became to some extent his ' 
vassal. The granting of the kabuliyat to 
Dina Singh, Ganga Singh and Baryar 
Singh is pro tanto evidence that the estate 
was not at that time impartible, otherwise 
the kabuliyat would only have been granted 
to the sole owner, not to any other member 
of the family. It is perhaps stronger 
evidence against primogeniture. 

There is thus very little evidence that 
a custom existed at the time of the annex- 
ation. There is no doubt some. There 
had been, so far, no partition. But this 
fact is not such strcng evidence as it would 
otherwise be owing to the state of affairs 
in Oudh before annexation. Ir: Sleeman’s 
Journey through Oudh at page 169 
of the original edition it is said :— 
. "In Oudh the law of primogeniture 
prevails among all the żalukdars, or 
principal landholders; and, to a certain 
extent, among the middle class of land- 
holders, of the Rajput or any other mili-, 
tary class. If one  co-sharer of this 
has several sons, his eldest often inherits 
all the share he leaves, with all the obliga- - 
tions incident upon it, of maintaining 
the rest of the family. ” S uos L 
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“This rule of primogeniture is, however; . In the present . case. P are several 


often broken through dtiring the lifetime 
of the father, who, having more of natural 
affection than family pride, divides the 
. lands between his sons. After, his death 
they submit. to this division, and take 
their respective shares, to descend to their 
children, by the law of primogenittre, 


or to be again sub-divided as.may seem, : 
to them best, or they fight it out among : 
is a period of 49. years only and a usage 


themselves, till the strongest gets all.” 
In, this state of things the fact that 


strict Hindu Law was not always follow-,.- 


ed can be explained on other. grounds 
than the existence of a custom valid 


by law. It is quite probable that the 


family was showing a téndency to adopt 
the prevalent fashion of ptimogeniture. 
It is quite impossible that. al custom 
sufficiently ancient to merit recognition 
as law. could have been in existence. 


This | brings us. to the -evidence ‘of. 


“recent usage. whichis strong. , The most 
important parts of it are certain pro- 
ceedings in the Settlement ‘Courts about 
the time of the First Regular Settlement, 

Oa the general question of the évi- 
dential’ value of decisions by ` Courts 


on questions of custom, it is not necessary, 


to say much in view of the recent .judg- 
ment of the Privy Council in Mahom:d 


Ibrahim Rowther v. Shaikh I brahim Rowther , 
in that case their Lordships cón- 


M CIA 


sidered a. succession of | judgments, 
treating the decisions as valuabe evı- 
dence : for instancé,, in dealing; with a 
decree of the Madras High Court in which 


Innes, J., decided in favour of the’ usage,- 
" ment referred to is called the Settlement 


it’. was said: “There was, however, 
an appeal from his decree which ended 
ina compromise — a circumstance. which 
deprives his decision, of ‘much! of, 
eVident.ary value.’ 


the reverse was -held; the. 
not one of a Custom but merely oÍ a 
bad to _immoveable property. , 


. in. which the 


a 67 Ind. Cas? 115; 49 "pA II9; 30 Me. Ln. 
T. 85; 26 C. W. N. 793; 35 M. 308; (1922) A: I. 
R. S C.) 59; 43 M. L. J. 69; 36 C. E. J 
M. W. N. 4790; 24 Bom. i^ R. 944 (P. (C. , 

a) '6 C. 171; 6 C. L. R. 439; 3 Shome ke R. 
132; 3 A Dec. Sas 5) 172 AF, B). MU 


-decisions .which, 
that a custom of imparti 
 cognised. by, thee Courts at the time 


-the usage of the estate at, 
-29th May 1868 when the estate. was 


as a custom. On, this point 


ere 


its 

In the well-known . 
Full, Bench case of, the Calcutta High. 
Court, Gujju Lall v. Faiteh Lall (4), where : 
question was 


‘Lalta Singh and it is the 


ion E order says: 
“from 69 Fasli. - 
k therefore; meanti me, ,the whole "question , 


taken t gether, “show - 
iBuity was Te- 


of Settlement. and continuotsly to -the 
present ' day. The date of institution 
is 6th July 1917. Impartibility has been 
least since 


settled with Lalta.Singh alone but that 
of stich. recent date cannot be regarded 


.of the 
existence of a. usage from the year. 1868, 


"we differ from the Court of Trial and 


itis necessaly, therefore, to give o our rx 
in some' detail, 


. We depend. mainly on the proceeds . 


‘ings in, Court. But we also attach some 


weight to plaintiffs’ oral evidence. We 
unable to agree with the adverse 
criticisms passed on that evidence by the 
learned Subordinate Judge. 

The earliest document is Ar7 on page. 


195 of Part III. It is a copy of | certain. 
questions and answers put to Sital Singh, 
'the son of .Dina Singh, who is mentioned 


above, together with a judgment. It states. 
that Sital Singh claimed that;he also had 
a zemindari-in this estate and that his 
name berecorded amongst the proprietors 
or that the khewai be prepared in his 
name. It is stated in thé judgment 
that during the Mutiny Sital Singh had 
dispossessed Lalta Singh but at the, 
time .of recent Settlement he did not 
put forward amy claim, rather he never 
put in an appearance. The recent Settle- 


of, 64, that is 1264 Fasli, and means 


the Settlement of 1857 which followed 


the annexation and preceded the Mutinyé 
Sital Singh's claim was dismissed and it 
was said: “As Sital Singh’s uncle. is 
custom of 
the pargana, so l,alta Singh be directed to 
give food and raiment to him. ' 

Next, there is Exhibit A188, page 197, 
Commissioner "decides a. 
claim by Sital Singh to receive Rs. 325 
'à year fram Lalta Singh as allowance. The 
'"Lalta Singh now says that 
he is teady to pay the stiperid promised 
This arrangement can stand: 


 remémbered ` that all actions 
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"being-open to feconsideration at the -Re- 
. gular -Settlemént.” "The first part of this 
."order^might point to a withdrawal of 
"his: claim to the estate by Sital Singh, 
‘but the second part shows that nothing 
‘was, settled at that time. 
. "When the Regular Settlement came 
Sital Singh brought a suit. It is to ‘be 
relating 
to land were decided at that time by the 
3 Officers, the jurisdiction of 
“the Civil Courts was barred. The judg- 
ment of the Settlement Officer is Exhibit 
"A21 to be found at page 229. Sital Singh 
in this litigation admitted that the es- 
“tate ‘was. impartible. What he set up 
was that it did not descend by primogeni- 
ture but to the eldest. I may add that 
in the present case respondent is prepared 
to- admit primogeniture, if impartibility 
is proved. The reason of this is that the 
ordinary. Findu rule ‘as applied to im- 
partible estates would not give the es- 
tate to the plaintiff. In the present suit, 
therefore, we-are concerned only with an 
allegation 
geniture by the appellants and a denial 
‘of impattibility by the; respondents. The 
`- Settlement Officer had to decide whether 
‘there ‘was’ primogeniture. 
that there was, and he dismissed the claim 
of Sital Singh and others. It is a little 
difficult to see how there came to be 
six plaintiffs, “all claiming an impartible 
estate. But presumably the explanation 
is to be fóund in the fact ‘that members 
of `a joint family have aright to main- 
tenance ‘out of an impartible estate be- 
longing: to the joint family and have 
also a“ hope of succession thereto. In 
this judgment the learned Settlement 


Officer "dealt ‘with the kabuliyats held. 


by. Dina Singh and Baryar Singh. He 
says: “it is very clear that Adhar Singh, 
Shéo Bakhsh Singh and Lalta ` Singh 
were the actual proprietors.” This Sheo 
. Bakhsh will be seen in the pedigree at 

pagé 29 of Part I. He was the eldest 
son of Adhar Singh and it appears that 
he succeeded to the estate. He died 
childless and his brother, Lalta 
succeeded. There was a doubtful adop- 
tion by Sheo Bakhsh’s widow to which 
I shall come later, but it is of little impor- 
tance because the boy adopted- was Jal 


i : 
s 
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of impartibility plus primo-. 


He decided: 


Singh, 
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of Lalta Singh 
who ultimately succeeded to the property 
on the death of his father, and who nevef 


showed any disposition to push his claims, 


during his father's lifetime. Whether 
the learned Settlement Officer was right 
or not, there is perhaps scarcely sufficient 
evidence on the record to show. His 
order was appealed to the Commissioner 
whose judgment begins with Exhibit A 
203 at page 243 of Part III. The Com- 
missioner made the following remarks 
on page 244:—''' The parties are all des- 
cended from one Sardar Singh. It seems 
satisfactorily proved ‘that the custom 
of the family was that one person, 1.2., 
the eldest son, should be kabuliyaidar and 
that no‘ partition ever took place. But 
it is not impossible that the reason of 
this was not so much that there was any’ 
well-defined usage barring partition as 
that the members of the family being on. 
good terms, partition was not desired. 
It is, however, certainly in favour of res- 
pondent that it is admitted that some 
descendants of the original  purchasers' 
have long lived quite separately and ap- 
parently never claimed any share. 
seems 
and Baryar, first cousin, of Adhar Singh, 
were kabuliyatdars as was also Ganga Singh, 
són of Dina. When the relationship is so close 
itis noteasyto determine the nature of the 
respective positions of persons living to- 
gether as an undivided Hindu family. 
Ganga Singh certainly did not hold as 
kavinda. and it seems necessary that 
some further enquiry should be made 
though the Court agrees in “the Assistant 
Settlement Officer’s opinion that Lalta 
Singh, respondent, is the head of the family 
and ought to be sole- lambardar of all the 
ancestral villages: 
enquiry might be postponed to khewat 


There’ 
no doubt that both Dina, uncle, 


4 


certainly the further ` 


but it is for some reason desirable that” 


it should be made at once." 
"The same order is continued in Exhibit 


68 on page 246. The learred Commis-: 


sioner  remanded certain issues. The 
first issue was: .Were appellants and 
respondents or the persons through whom 
they claim living together as an undivided 
Hindu family upto anytime within limi- 
tation? It was said that if this issue 
was found‘ ih favour: of the respondent 


* 
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(7. -e in the negative) no-further inquiry 
was .necessaty, but if it was found ‘that 
there had been a separation within limit- 
ation a second issue was to be decided.— 
When ànd why did separation take place 
and had appellants or their ancestors st 
any time a fair claim to partition or to hold 
shares under the respondent, he being 
sadar malguzar according to the custom of 
the pargana and clan? And, if so, what 
shares?. Two other issues were remanded 
-with which we are not concerned. The 
importance of this remand is that it de- 
finitely raised the question of partibility 
which had not been in issue between the 
parties in the original litigation. The Com- 
missioner, rigktly or wrongly, made a new 
case for the appellants. ‘The findings on 
these issues are not forthcoming. It is 
understood that the record has been des- 
troyed. But we possess the orders of the 
Commissioner when he got: the finding 
{Exhibit A 185 at page 24v). He said: 


"' The appellants have not: improved their. 


case, They failed to prove that as members 
of an undivided family they could claim 
shares," Certain other points are dealt 
with, aud then the Court affirms the As- 
sistant Settlement Officer’s ‘order witk 
regard to all the villages except Niamat- 
pur. Thisis a very important litigation. 
The branch of Dina Singh, which would 
have ‘been entitled to a sháre amounting 
to half theestate if the estate was partible, 
brought their claims to the test of a legal de- 
cision. Itistrue that they themselves alleged 
impartibility but the reason of this may 
well have been that they believed the 
estate to be impartible. The Appellate 
Court demanded a decision on the ques-: 
tion of (or at least of a subsisting claim 
to) pattibility and decided that they had’ 
failed to prove it. It might of course 
be argued that this decision loses its force 
because Sital Singh had notset up parti- 
bility, but after the decisiou he did so. 
Exhibit A30 at page 270 shows that the 
same parties put'in a claim for half of 
the village of Bahrampur but the Settle- 
ment Officer considered that the question 
was fes judicaia in virtue of the Commis- 
sioner's decision and the suit was dismiss- 
ed. This second decision fills up any 
deficiency that may have’ been in 
the . first, . and . the two taken . together. 


amount to a clear légal: decision based on. 
the existence of a custom of impartibility 
and primogeniture that Dina Singh's branch 
of the family was entitled to no share in 
the estate. The Commissioner’s judgment 
is dated 13th April 1868. -The attempt 


“by Sital Singh to revive his claim toa 


share (Exhibit A28, page 252) is dated 
2nd July 1868. It was disposed of by 
the Settlement Officer on 18th May 1869. 
In the meantime, two other proceed-- 
inge in Court had run their course. 
Ifthe pedigree at page 29, Part I,is looked 
at, it will be seen that Lalta Singh was: 
the second of three brothers. His eldest. 
brother, Sheo Bakhsh Singh, held the 
kabuliyai for three years from 1844 as appears 
from the translation of that document 
(Exhibit 'A x3 at page 192 of Part III). 
On his death Lalta Singh seems to have 
obtained possession, but the third brother, 
Debi Bakhsh Singh, put in a petition (Ex-' 


-hibit A 48, page 202) in which he claimed: 


to have.his name entered in the column 
of proprietors. ‘This was not the first time 
that he made such a claim. Exhibit A47 
shows a demand for a one-third share 
by Debi Bakhsh Singh as far back as 
oth December 1865. It ‘does not appear: 
what orders were passed on that applica- 
tion. Probably, it was held over until the 
Regular Settlement. Lalta Singh’s reply 
is Exhibit 13 on page 204. He sets up 
primogeniture. This document by the 
way contains some interesting inform- 
ation as regards the formation of the 
estate. This claim by Debi Bakhsh Singh 
is of course evidence that the estate was. 
partible, but it is rebutted by his with- 
drawal of the claim. (Exhibit A49, page: 
207). In this Debi Bakhsh Singh said:—. 
“The rule of division is not in our family 
from six generations and this suit 
was brought on account of ill-feeling: 
amonsst the brothers." Accordingly the. 
application (Exhibit A50, page 208, Part 
III) was dismissed on 12th. May 1869. 
On the same day another application: 
was dealt with. Itis of no real importance. 
Sheo Baktsh Singh had left a widow Mus- 
ammct Phul Kuar and she made an ap- 
plication (Exhibit A44 at page 258). 
It was not in any way opposed to imparti- 
bility and primogeniture. What it set: 
up-was an -adoption .by herself -of Lal. 


234 . 


INDIAN CASES. 


reis 


RUDRA PRATAP NARAIN SINGH U, NIRMAN PRASAD SINGH, 


Bahadur, the eldest son of Lalta Singh. As 
Lal Bahadur. ‘Singh would succeed his 
father iù any case, this application was 
described by the Settlement Officer as 
` a frivolous redundancy.’ The lady herself 
withdrew it. The final order is dated 
roth: May: 1869 just two days before Debi 
Bakhsh's application was dismissed. 
The next application was filed by Sarabjit 
Singh. He will be found on the pedigree 
as one of the descendants of Meharban 
Singh. which carries us back a long way, 


for the common ancester is Mahpal Singh, . 


one.of the two.sons of Achal Singh. His 
application is Exhibit A5z, at page 260. 
He. withdrgw his claim altogether, agree- 
ing’ to pay rent for such lands as 
he held apparently at the same rate 
that he  wase already: paying. This 
‘appears from, a comparison of Ex- 
hibit A83 with Exhibit 47, 8t page 262. 
This application. is interesting as showing 
“that even Meharban Singh's branch thought 
it worth. while putting in some claim 
at the time. of.the Regular Settlement, Duit 
evidently did not consider their claim 


worth very much, as they withdrew it 


immedietely. Orders were passed in that 
case on 2nd May 1860. . 

Before final orders had been passed in 
any of these three cases, Lalta Singh had 
applied for a primogeniture sanad. "This 
was on the oth April 1869. His applica- 
tion is Exhibit A38, page 190. He al- 
leges an old family custom, and claims 
to be entered. in List II of section 8 of 
the Oudh Estates Act, which is a list of 
talugas which, according to the custom 
of the family’ on or before the rath day 


of February 1856, ordinarily devolved upon. 


a single heir. The Settlement Officer 


passed orders on i8th May 1869. He: 


recommended that Lalta Singh should 
get a sanad . and undoubtedly he based 
his recommendation: on a finding of im- 
partibility -and primogeniture, but the 
evidentiary value of this recommenda- 
tion is weakened by certain errors con- 
tained in it. The judgment says that 
“‘impartibility. and. primogeniture ap- 
‘pear to have been, the practice for the last 
four generations atleast, and not unlikely 
fot the four ones when some of the villages 


were first, acquired by SuratSingh." "There. 
have not been eight generations eyen count-. 


ing Surat Singh himself, but if we “reckon 
the devolution from Sheo Bakhsh Singh 
to his brother Lalta Singh as a generation, 
the four generations would take us back 
to Gur Prasad Singh, and four more to Surat 
Singh. - As we have already found Surat ` 
Singh: did not acquire any of the villages. 
The judgment goes on to say: “Primo- 
geniture may be accepted to have been 
the rule regarding the management and 
visible ownership of the estate." ‘This 
might mean merely that the eldest son. 
of the eldest son was manager on behalf 
of the whole . joint family. But apparent- 
ly whatit does mean is that this manage- 
ment and visible ownership is to be re- 
garded as eviderce of proprietary right. 
The judgment then says: “No division 
too seems to have taken place, and thus 
whatever might have been the supposed 
custom it never appears to have been put 
into practice." This remark contains an 


. error of law. Division is the ordinary Hindu 


Law. It is impartibility whichis the special 
custom. . The judgment then refers fto 

the recent. claims for sharés saying that 
all but one have been dismissed and that 
that oreis going to be dismissed. It says: 
“The result of this will be that plaintiff 
will have been secured by decrees in our 
Court in the position of an independent 
and sole owner of the estate he row has 
had settled with him. On this ground 
then he might be.said to be entiiled to a 
sanad.” It goes on to say: “ Plaintifi’s 
documentary proofs do not establish his 
assertion that his estate was recognised 
in the Nawabi. to be a faluga, and it may: 
be fairly considered as a fact that this 
estate was not a laluga in the ordinary ac- 
ceptation Gf the meaning of that, word. 

The jama also is a small one, being only 
Rs. 3,619, and this too is the revised 
jama (mal)”. Yn the other paragraphs 
the learred Settlement Officer repeats 
himself several times, and ends by re- 
commending a sanad. This order is 
dated 18th May 1869. Four days later 
the Settlement Officer withdrew 
his .recommendation. This is Exhibit. 
A43, page 268. He says that it has 
come to his knowledge that Lalta Singh 
had received one year's imprisonment and , 
a fine of Rs. 1,000 in connection with 
murder of certain Europeans: during the , 
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‘Mutiny, and for this reason he withdraws 
his' recommendation. The learned Com- 
missioner 
lowing short order:-—‘‘ Independent of 
the fact of Lalta Singh’s bad conduct 
as explained at’ page 17 of Settlement 
Officer’s notes I do not consider that a 


case has been made out for granting. 


a sanad.” ‘This is Exhibit 9, page 276. 
The sanad proceedings are evidence that 
the authorities regarded Lalita Singh 
as being the sole owner of an impartible 
estate which, however, was not entitled 
to rank as a taluga. 

Lastly, there were the proceedings at 
Regular Settlement. This Settlement was 
& very important one becaüse by the 


Proclamation of the 15th March 1858 the 


proprietary right in the soilof the Pro- 
vince of Oudh was declared confiscated 
to the British. Government 
dispose of it in such manner as toit may 
deem fit." "Therefore, the title to the es- 
tate of Bahrampur must bein some form 


or other a grant from the British Govern- 


ment. There were two forms in which 
Government conferred titles. The first 
is by sanad, but, as we have seen, a sanad 
was refused in the case of Bahrampur. 
The other was by establishment of what 
would, but for the confiscation, have 
been a title to proprietary rights at the 
Regular Settlement. (See the’ First Sche- 
dule of the Oudh. Estates Act I of 1860). 
The object of Government was by no 
means to deprive the old proprietors of 
their rights provided they acknowledged 
the authority of Government and were 
ready to enter into an engagement to 
pay revenue. Accordingly, Settlement 
Courts were directed to inquire into 
the titles as they had existed before con- 
fiscation and to give decrees to the persons 
who had possessed rights before annexa- 
tion. So this last proceeding is in the 
form of a suit by Lalta Singh against 
Government. The judgment of the Set- 
tlement Officer is Exhibit A37, 
250. It is based upon the previous liti- 
gation between Lalta Singh and Sital 
Singh. The judgment begins: “Vide 
the long proceedings between Lalta Singh 
plaintiff and Sital Singh his relation. 
From a perusal’ of those proceedings it 


is clear that the plaintiff's title to all these, 


refused the sanad in the fol-. 


. Debi 


“which will 


permissible to import 


‘prising that Debi 


page 
-claim at all. 


villages is good against the Government. 
The chim- (obviously a slip, for Court), 
therefore, decrees to Lalta Singh the pro- 
prietary right in the villagesof which a 
list follows." ‘This is dated 29th . May 
1868. It thus followed closely upon the . 
decision of the original suit of Sital Singh 
where the Commissioner’s order was dated 
13th April 1868. It is considerably ear-. 
lier than the rejection of Sital Singh’s 
second application which was not disposed 
of till 18th May 1869. It is- also earlier 
than the other three proceedings, namely, 
Bakhsh Singh’s application, 
AMusammat Phul Kuar’s application 
and the sanad proceedings. Noneeof these 
began until late in 1868 and the latest 
which was the sanad was disposed of on 
Ist Juze, 1869. The decree therefore, is 
to be looked atin the light of the first. 
litigation. of Sital Singh, but not in the 
light of any of the other proceedings, which 
nad not been’ begun at that time. It 
aas been contended for the appellants 
that this decree itself conferred upon Lalta 
Singh a title to hold the estate as an im- 
partible estate passing by primogeni- 
ture. We do not think thet this is so. 
It certainly conferred upon Lalta Singh 
an estate as proprietor. It is a complete 
answer to any claiment who cannot claim 
through Lalta Singh. If any one else 
had any tights in the Bahrampur estate 
these rights were confiscated by the Pro- 
clamation and have not been restored, 
But the Settlement Officer was not de- 
ciding the question whether the estate 
was impartible or not. He hed only to 
decide whether Lalta Singh, as he puts 
it, had a title good against the  Govern- 
ment. The decree given was for the pro-. 
prietary right. We do not think it is 
into the decree 
everything that was decided in the liti-. 
gation of Sital Singh. But Lalta Singh. 
had got rid of all his rivals. It is sur- 
Bakhsh Singh and 
Sarabjit Singh were allowed to raise their 
One would have supposed. 
tkat they could be completely | answered: 
by saying Lalta Singh has already: got 
his aecrez. But an equally effective course 


was taken by the withdrawal of their 
claim. And Lalta Singh stood forth 
„ag sole owner. < 


456: 


-»» He-died in 1882. Mutation proceedings 
then: began. ‘The details here are of more 
importance with regard to the plea of 
limitation than for that of custom. It 
is sufficient tosay here that Lal Bahadur 
Singh claimed mutation on the ground 
of impartibility and primogeniture and 
that his claim was not opposed by 
any: one. His brothers, Sher Bahadur 
Singh, who isthe present defendant No. 5 
and. Nirman Singh, the present plaintiff 
No. I, were minors at the time. Neither 
they nor their mother raised any objection. 
In spite of this, however, the learned Extra 


Assistant Commissioner - considered that. 


“it was proper to follow the general law 
of inheritance and he entered the names 
of the younger sons as the co-sharers. 
Against this*order Lal Bahadur. ‘Singh 


appealed. ‘The Deputy  Commissioner's 


order is Exhibit A64, page 303. 
“Thakur -Ial Bahadur Singh appel- 
lant versus Nirman Singh, Sher Bahadur 
Singh and wife of Lalta Singh respondents. 
^ “Claim: dakhil kha:ij of mchal By- 
rampur. XA i 
' “Extra Assistant Commissioner Munshi 
Janki Prasad had ordered dakhil kharij to 
take place, in the estate of thelateLalta Singh 
of Byrampur in the name of his eldest 
son Lal Bahadur Singh; but has directed 
that the names of the two younger, sons 
be added as being also in possession. 
“ “Ial Bahadur has appealed from this 
aud relies on the numerous decisions by 
the Settlement Courts showing that the 
estate is indivisible, the brothers only 
getting maintenance. 


`“ On consulting the  hagiyat misl of 


Mauza Bharampur I find this to be cor- 


rect and prima facie the Extra Assistant 
Commissioner’s order seems incorrect 
ds the only petson who could be in pos- 
Session as proprietor is Lal Bahadur. Lat- 
ter's brothers admitted to Extra Assistant 
Commissioner that they had no objection 
to Lal Bahadur being recorded as malik. 
Also the mother said the same, the two 
younger sons being minors. 

“The case seems pretty clear, but res- 
pondents' should be summoned before 
passing final orders. Case for 20th ins- 


(Sd) M.L. FERRAR, 
Deputy Commissioner, 


tant. . 
8th July 1882. 
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“2Ist—No time yesterday.- To-day. pre- 
sent applicant and the two minors. - Their 
mother and guardian is not present. Sher 
Bahadur and Nirman Singh, aged 16 
and 15, appear with an application from 
their mother excusing her appearance 
at such a distance (35 miles) in this weather, 
she being a pardanashin. She says in it 
that the estate has never been divided 
and that she has no objection to dakhil 
hharij in the eldest boy's name Lal 
Bahadur’s. l 

'" Sher Bahadur, aged 16, declares that 
the signature to this is his mother’s and 
was written by’ her in his presence. 

(Sd.) FERRAR, 
. Deputy Commissioner. : 
“Order. ss 

" “Such being the facts -of the case 
I accept the appeal from the order of 
Extra Assistant Commissioner and cancel 
so much of his order as not registers (sic) 
Sher Bahadur and Nirman Singh in the 
Tahsil Books as proprietors in possession. 
This order will not of course debar them 
from claiming, should at any time such 
a course appear to either of them advis- 
able, their share in the Estate. No costs." 

The custom was thus asserted and 
enforced. 

Lal Bahadur Singh held possession 
till his death in 1916. The mutation pro- 
ceedings that followed on his death are 
recent. The present suit was instituted 
on 6th July x9ri7g. It will ‘suffice 
to say that the Deputy Commissioner 
came to a finding that the estate was par- 
tible. This is Exhibit 15, at page 627. 
The Commissioner, however, reversed this 
finding. (Exhibit A47, page 687) and the 
Board upheld the. Commissioner (Ex- 
hibit A75, page 675). So defendant 
No. 1, Rudra Pratap Narain Singh, is 
at present entered in the khewat as sole . 
proprietor of the estate. EC x 3 
“The state of things during the reign 
of Lal Bahadur Singh will have to. 
be discussed in detail in deciding the 
question of limitation. It is sufficient 
to say here that these proceedings in 
Court are supported by the testimony 
of a large number of witnesses, members 
of the family, patwaris, family priests 
and só forth who assert the custom, 
and that -the-evidence to. the contrary. 
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‘does not appear to us to possess any- 


We find, therefore, that there was 
usage of impartibility 


value. 
an established 


which carries us back as far as r868,. 


that is to say, 49 years earlier than the 
institution of this suit. 

Now a custom must be ancient. It 
was said in Ramalakshmi Ammal v. Siva- 
nantha Perumal Sethurayar (5):—'' Their 
Lordships are fully sensible of the im- 
portance and justice of giving effect to 
long established usages existing in parti- 
cular districts -and families in India, 
but it is of the essence of special usages, 
modifying the ordinary law of succes- 
‘sion, that they’ should be ancient and 
invariable; and it is further essential 
that they should be established to be 
so by clear and unambiguous evidence. 
It is only by means of such evidence that 
the Courts can be assured of their exist- 
ence, and that they possess the condi- 
tions of antiquity and certainty on which 
alone their legal title to recognition de- 
pends." This dictum was quoted with 
approval in a recent case, Abdul Hus- 
sein Khan y. Bibi Sona Dero (x). 

That the custom must be ancient is 
clear from the authorities and it is admit- 
ted by the appellants’ Counsel. We have 
been pressed with a decision of a Bench 
.of this Court in Yasin Ali Khan y. Mur- 
tuza Husain Khan (6). It was said on page 
299: “A local custom and a family usage 
of' impartibility or primogeniture de 
not ‘ stand on the same footing. “A 
local custom carries with it an idea of 
great antiquity, and derives its- origin and 
force from its-observance by successive 
generations of men belonging to different 
families, castes and tribes, resident within 
a specified local area. No such ‘anti- 
quity is necessary to prove a family usage 
of impattibility or primogeniture. "There 
is some affinity between it and 4 usage 
of.trade, for the essential condition ` in 


regard to each is that it must have: 
. may grow up in connection with it. in 


'fructuated into maturity’ and that 


it “must” mot be growing. 'A' usage,’ ’ 


i (5) 14 M.I.A. 570 at p. 585; 17 W. R. 552; 
112 J. L. R. 396; 2 Suth P. C. J. 603; 3 Sar, P, 
C, J. 108; 20 E. R. 898 .. .. . | |. 
(6) 22 Ind, Cas, 577? 16 OCC 296: - 


. be defined. to be a 


: cumstances 


says Roy, ‘may grow up within: a very 
Shoit.period, but a custom, must have, a 
halo of ages and centuries'' uniformity 
and consistency attached to it im order 
to be recognised as such. Usage’ may 
uniform practice 
among a people or class with respect to 
cettam . matters or things’. (Roy's 
Tagore Law Lectures, 1908, page 6).., - 

In Juggomohun. Ghose v. Manick- 
chund (7), their Lordships of the Privy 
Council, in dealing with the question -of 
mercantile usage to ' charge interest 
upon contracts observed: - “Io support 
such, a ground, there needs not either 
the antiquity, the uniformity, or éhe noto- 
rety of custom, which in respect of all 
these becomes.. a local law. The usage 


‘may be still in cotirse ofgrewth ; it may 


require evidence for its support in each 
case; put in the result it is enough if.it 
appear to be so well known and acquiesced 
in, tkat it may be reasonably. presumed 
to have been an ingredient tacitly import- 
ed by the parties into their contracts.' 
The seme kind of evidence, whichis needed 
to establish a local custom or an. ot-- 


. dinary family usage, unconnected with 


the ownership of. large compact estates, 
principatities or raj, is not required -to 
establish ‘a family .usage governing the 


. devolution of such compact estates, prin- 


cipalities - or vaj; for the principality ot 
raj mey have come into existence within 
afew generations in the same way as a 
new trade with certain mercantile usages 
attached to it might grow up within 
a few decades. To insist on evidence 
to prove an immemorial user in those 
cases would, therefore, be incompatible 
with the history of the acquisition of those 
estates, or the growth of such trade. Cir- 
may prevent the formation 
of certain property, held by a family, into 


‘compact estate for a long time; and yet 


when an-estate becomes : compact.” and 
falls under the control.of one man, usages 


the course of ‘a few generations, , which 
might be recognised as valid and binding. 
on the subsequent holders of the property, 
The custom of impartibility and ptimo- 


(Cp 715 LoA 263; 4 W. R 8 (P. C); 1 Sath 
P. C. J. 3875-0: Sax P; C. 3,681; 19 ELR,:308,.7 
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";geniture has grown-up ;roünd many, es- 
tates in like manner, and it would be ob- 
“viously futile to.expect evidence of the 


" existence of such a custom before the. 


“estates became compact’ or while it was 
undergoing the process of mutilation, 
"extension or enlargement by the vicis- 


Usitudes -of time.". ‘The decision in that. 


case: was upheld by the Privy Council 
oo in appeal. "Their Lordships’ judgment 
is .reported in Murtaza Husain Khan 
^y. Mohammad Yasin Ali Khan (8); but 
. the question of antiquity was not dis- 
cussed -by their Lordships. They de- 


cided the case on other grounds. To. 


.& certain extent ' the principles of 
Jaw enunciated in this judgment have 
been abandoned by the appellants’ Coun- 
sel who cofcedes that he must prove 
his custom to be ancient, but these 


` remarks would still possess some weight . 
respect of this matter.’ 


in considering the degree of antiquity 
. which must attach to a family. custom 
‘for it to be held valid in law. With 


- great respect, we ventüre to dissent . 


. from the view of- our learned col- 
^" league. Usage .should never be used as 
. à synonym for custom. It has. two 
. distinct legitimate meanings but neither 
: of them ‘should be, confused with cus- 
tom. . It..is used. to denote what is -done 
by people -uniformly and consistently. 

“ Used in this-sense usage has not the force 

. of law. It would. only obtain the. force 
“of law when itis proved to be reasonable, 
. invariable, . ancient, etc., in which case 
: it becomes what is known as custom, It 

. is also used to denote what is done uni- 
< formly. and consistently and has been 
: So done in a certain locality or by a cer- 

| tain trade or profession, etc., for a period 
sufficient to make it probable that people 


. in their contracts and in their coutrac- 


e tual relationships adopt it asan implied 
: term or condition. Where this is the case 

a'Court which has to put a construction 
: upon a contract imports into the terms 
. Of the contract the trade or local usage. 


| 


(8) 36 Ind. Cas, 299;.19 O.C.290:20 M. L. 
T 362; I4 A. L. J. 1083; 18 Bom. L. R. 884; 31 
M. L. J. 804; 38 A. 552; (19016) 2 M. W. 555; 25 
oC, L. Jj.xpr P.L. W. i22;2x C. W. N. 410; 4 
O. L: Ja 3; 4 In W. 538; 43 1, A269 (P. C). 


Ld 


. Here, again, usage has not the force of law 


nor will it be sanctioned -by the Courts 
if contrary to positive law, The parties 
could | eneter into a. contract in contra- 

vention of the usage but if they enter 
into a-contract which neither affirms nor 
denies the usage, the usage may be 
proved in order to ascertain what was 
in their minds when they wrote the con- 
tract. See Halsbury's Laws of England, 

Vol. ro, page 221. It was in this latter 
sense that the usage was given etfect to 


E. thecase of Edward Dalgliesh v. Sheikh 


Gozaffar Hossein (9). where Rampini and 
Henderson, TJ., observed, 

“Tt may be perfectly correct that a 
long period of time must elapse, before 
a custom in respect of their transfer- 
ability, of an occupancy tenure can grow 


up; but it does not appeer to us that this 


is necessarily the case with regard to the. 
growtl; of a 'usage' or local 'usage' in 


This passage is quoted m Yasin Ali 
Khan v. Muriuza Husain Khan (6), es 
authoritv for the distinction drawn tet- 
ween .a local custom and a family cus- 
tom. But with oll respect we submit 
that it will not bear this interpretation. 


- The Calcutta case itself related to a local 


usage and not toa family custom. A 
distinction was drawn between custom 


-and usage and the usage was enforced 


not on the ground that it was. enforceable 
as a-custom but solely on the ground 
that section 183 of the Bengal Tenancy 


„Act mede an express saving that the Act 


should not affect either custom or usage. - 
Usage in this case was invoked as inter- . 
preting a contractual relationship. 

Then, again, there is the case where usage 
has some legal effect not per se but as 


prima facie evidence of a custom, Where 


a well-established ‘recent usage is proved 
and the proof is carried back,. as it is in 
the present case, for a period which may 
he regarded as covering the period of 
living memory, a presumption is thereby 
raised that this usage is in reality the 


' exercise of an ancient and valid . custoin,: 


If there is no rebutting evidence a de~ 
cision in favour of the custom may be based 
on this evidence alone, If the presump- 


-tion raised. - By 1etent an is j rebutted, 


(9 3 C. W. Naat, 2 > 
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- aS we hold that it isin this case, bv proof 
that an ancient custom could not have 


-cottie into existence, then the usage: fails 


‘to possess any legal effect, 
This use of usage as prima facie eyvi- 
dence of custom must be distinguished 
iroina position which is sometimes taken 
up, and we think wrongly, that there is 
‘any such analogy between a custom in 
India -and a trade’ or local usage as to 
"justify it being held that custom in India 
need-not be ancient, No doubt, a local 
or trade usage need not be ancient and 
no doubt again a custom in India. need 
‘not, as it'r'ustin England, be proved. to 
‘have existed {rom time immemorial.. 
this distinction between English and 
Indian law there is an obvious reason. 
‘English law knows nothing of family cus- 
tom. A family custom by its very nature 
cannot be immemorial in ihe sense that 
‘the beginiing of it is. lest in antiquity. 
The very expression postulates the pos- 
sibility ` of tracing back the family to its 
"separation froto- the tribe. Nor, again, 
is a family -custom like to be -as fone 
as the Hindu or- Muhammadan Law. 
supersedes. If, therefore; .čustom. 


that it-is impossible. to require that it he 


proved to have existed from time. imme-. 
In - this. one particular, . custom: 
in India resembles a local “or trade usage: 


morial,- 


but in this particular -alone. - There -is 


nosound authority for holding that custom 


in India need not.be. proved to. be an- 
cient. i 

-In the present case the custom cnet 
be regarded as ancient. It is carried back - 
“clearly enough tothe year 1868, which : 
is 49 years from institution; and in that 
year competent Courts decided that, iv. 
was: a valid custom. In our opinion ` 
their decisions ‘were wrong thovgh | we 
are- prepared to admit that there wes 
in 1868 a. strong idea, not unsupported: 


‘by ‘facts, that. impartibility 2nd primo-.- 


geniture was the custom of the Bahram- 
pur: estate. We find, however, ihat it. 
is impossible. that the custom, asa cer- 
tain: and” invariable. thing, could have 
existed. much earlier. than 1868. The: 
estate in. the hands. of Gur Prasad Singh 
comprised: only four villages and his bro- 


ther, “Dina: Singhs ' was Sticceésfully assert- .- 


"lands belonging to the family. 


For 


most to the Soie date.. 


in 
India is to include family custom it foliows S, 


Sig a right of: “management - and even 
of ownership.. It is true that ia-the.pre- 
ceaine: generation Sardar Singh’ kad suc- 
‘ceeded. anc excluded his brother ‘Mehar> 
bar: Singh from his estate, but . it js 
by-no meaas clear that Meharbaa Singh 
did. not obtein. compensation from other 
In::the 
- Words. of the Privy Council, it is essential 
‘thet special usages modifying the ordi- 
‘nary law of succession should he estab: 


‘lishod . by-ciear and , unambiguous evi: 


The 
evidence here 


dence to be arcient and inverieble. 
cleer and “unambiguous 


"does not carry us back much more then 


and p evidence @eainst- th: 
ustom comes down al, 
Defendant .No 
I has failed to prove thé necessary enti- 
quity: of this custom. FX 


50 years 
“possibility of a 


The next question with which we deal 
is the finding of the Subordinate Judge 
thar the parties to the suit. on both sides 
constitute. a ' joint. Hindu family, 
It is maintained that about 1890. when 
the mother, diedthetwo younger brothers 
of Lal Behádur: Singh separated from 
him. What would be gained by’ the ap: 
pellents if this were proved, is not ..very 
clear. ' Even if separation took place the 
plaintifis could (apart ` from- the question 
of limitation) claim partition of the estate 


‘on the ground that it had not been ‘partis - 


_ tioned upto date: TheSubordina‘e Judge 


has givén convincing réasons for holding  - 


‘ that “there ‘was never any separation : on 
the. mother’ s death. The facts. that, the 
minar ‘sons might live separately in a 
house built - by their mother * would not 
constitute separation. - There are admis- 
sione by Lal’ Bahadur Singh. of jointnesg 
of the family subsequent to this. date 
We' accept the finding oe the. pea 


is “still joint. l 
The next question is that of limitation: 


Three issües “were framed. | by the Sub? 


ordinate. Judge, namely, r0,.II,: and 12; 


but they were decided together and the 
izth issue alone need be aan pa 
It runs thus:— ° ` 

If the property in suit be found to be 
joint family property, . then have .the 


~ 


~ 


. plaintiffs been ee within mnes know: ; 


. 240 


ledge from the eajoyment of it more 
than twelve years before, suit? >  . 

It will.be observed that in the plain 
the plaintiffs maintain that they are still 
in possession. They admit in paragaph 
7 of the plaint that on the death of Lal 
Bahadur Singh defendants Nos. 1 to 4, that 
” 4s, the three sons and grandson of Lal Ba- 
hadur Singh, . raised all sorts of disputes 
from the 24th of August 1916. Lal Ba- 
hadur Singh died on the 2nd June 1916. 
The defendant No. 7, Rudra Pratap Narain, 
reported his succession .under section 
34 of the Land Revenue Act. See 
Exhibit A65, page 608, Part ITI, and the 
following Exhibits. The Tahsildar made 
a report. Some evidence was taken be- 
fore the Tahsildar and the matter went 
up to.the Assiftant Collector. He took 
the evidence of the defendant No. r, 
See plaintiff.’ Exhibit 70, page 630 
of Part III. Defendant No. I unequivo- 
cally. claimed that the property was Jn- 
divisible andthat he alone was entitled 
to mutation, The Assistant Collector 
granted his claim and ordered mutation 
in his name alone. See Exhibit — A76, 
page 637 of Part Ilf. On appeal to,the 
Deputy Commissioner, the Deputy Com- 
missioner reversed the order of the As- 
sistant Collector and directed mutation 
equally in the:names of all the parties. 
On appeal to the, Commissioner. the As- 
sistant  Collector'S order was restored 
and the Commissioner’s, order was again 
- . upheld on further. appeal tothe Board 
of Revenue. See Exhibit A75, page 675 
of Part II. The entry in the” khewat 
‘was in the name of defendant No. I alone. 
In the circumstances, it appears to us 
impossible to hold that the plaintifis were 
. dn possession at the. date of the suit. 
“Tt is. clear that defendant Mo. 1 never 
assumed: possession on their behalf after 
the death of Lal Bahadur Singh (if he got 
possession immediately on .such death 
Which. is improbable). He has been in 
possession Írom, the, date of mutation 
under a clear claim, io possession On 
‘behalf of, himself as the person entitled 
to an indivisible estate. 


' ‘The fact, however, that the plaintiffs were 
. pot in possession at the. date of institution 
of the suit, will not prove.fatal:to their 
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, by 
"v. Dhununjoy Roy (ro). What we have, 


ing. these two questions. 


‘ever, open to the 


"^ [1023 


claim if they were co-parceners with Lal 
‘Bahadur Singh. Co-parceners ate entitled 
to ‘claim partition of . property even 
though they are excluded fram posses- 


‘sion. A claim for partition is one of 


the modes of enforcing a right to share 
in joint family’ property, Article 127 


-of the Litmitation Act is the Article 


applicable. It may be that a right to 
& share ie notthe same thing as a right 
to share but, that a claim to parti- 
tion is one of the means of enforcing 
a right to share, seems well  establised 
authority. See Kali Kishore Roy 


therefore, to decide in this case 1s, first, 
when the plaintiffs were excluded from 
enjoyment in the estate and, secondly, 
when the exclusion became known to 
them. 

- The Subordinate Judge appears fo us 
to have misdirected , himself in consider- 
He has fixed 
‘a single issue, whether’ the plaintiffs 
have been excluded within their know- 
ledge from the enjoyment of the prop 
erty, and proceeded to hold that at no 
point of time were the plaintiffs exclud- 
ed. within their knowledge. It. was, how- 
defendants’ -to prove 
that exclusion took place at, one time 
and the -bringing of the fact to. the know- 
ledge 'of the plaintiffs: at-a subsequent 
time. It was. not necessary to: prove ex- 
clusion and knowledge of exclusion at one 
and the same moment. Much, superfluous 
argument on behalf of the respondents 
in this appeal has resulted from theit 
adopting this method of the Subordinate 
Court. No doubt, exclusion by a co-owner 
will not become adverse to those. other 


co-owners until they become aware of-it 


but nonetheless there may, be exclu- 
Sion in fact. There can ‘be. little doubt 
that the plaintifis were excluded in fact 
inthe year 1882 when Lal Bahadur Singh 
obtained mutation in his. favour. The 
documentary evidence -of the proceedings 
that took place then consists of Exhibits 
A55 to A64 and Exhibits Ag6 to Aro6. 
These are all documents relied, on. by 
the. defendants. Exhibit 32 isa docu, 
ment relied on by the plaintiffs. Briefly 


- £0). 3 C. 228; r-Ind. Dec, (N. .8). 733: "rw 
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speaking what took place was as follows. 
Lal Bahadur Singh. putin a claim for 
mutation (Exhibit A55, page 295 of Part 
III) to be entered in the place of his father 
as he had performed the funeral -rites. 
Evidence ‘was adduced .to support the 
fact that the eldest son became sole owner 


of the estate.. Amongst the witnesses cal- 


led was the widow of Lelta Singh and 
mother ‘of himself and his two brothers. 
She clearly stated in her evidence (Ex- 
hibit A58) that there was a custom 
among them that the immoveable. prop- 
erty became the property of the eldest 
son. There were other wirnesses to the 
same effect. The Tahsildar reported in, 
favour of such family custom. "The As- 
sistant Collector, notwithstanding. this 
evidence, directed that the names of the 
younger sons ‘also should be entered as 
co-sharers. Lal Bahadur Singh E 
(Exhibit A62, page 307, Part III): 

clearly claimed a right ‘of sole akh 
on the basis of the custom. ‘This memo- 
randum of appeal is important as it has 
been argued that his original application 
for mutation did not unequivocally set’ 
up his right to sole ownership. His ap- 
peal was successful. We find the Deputy 
Comm ssioner’s order in’ Exhibit A64, 
page 303 of Part III. This order shows 
that the mother was treated as guardian 
and’ her admission was treated as conclu-' 
sive against the two brothers of Lal Ba- 
hadur, Singh. The Deputy Commissioner: 
decided that Lal Bahadur Singh was alone” 
entitled on the evidence to have his name 
entered though he added that his order 
would not debar the brothers from bring- 
ing asuitto establish their claim at any 
time. It appears to us that these pro- 
ceedings are clear evidence that on the 
death of Lalta Singh, Lal Bahadur Singh 
took possession, of the estate as property' 
to which he was entitled to exclusive owner- 


- ship and not on behalf of his younger bro- 


thers.. There can be no doubt that he had 
sole physical possession, in the sense that 
he was able to deal with the property.and 
to exclude others, and, there cau be no doubt ' 
that he showed determination to exercise 
that physical power on his own behalf. 
He, had, therefore, legal sole possession. 

It has, however, been argued that Lal, 
Bahadur Singh and not the mother was . 


I6. 


- 


really the guardian of the younger’ bro- 
thers and “that where. a guardian’ takes 
possession of property owned or partly 
owned by his wards his possession. must 
De deemed to have been on behalf of 
the wards. This does not appear to us 
to be a correct statement of the law. “No 
doubt a very strong presumption arises 
that possession in such a case is taken 
on behalf of the wards but it is not an 
irrebuttable presumption. We may re- 
fer to two- cases relied upon by the res- 


pondents. One is Vasudeo Atmaram Joshi 


v. Ekuath. Balkrishna (xi). In this 
case, where the owner of property died 
leaving a mistress and she took posses- 
sion of his property, it was held that, even 
though she was not guardian, she should 
be held to-have taken possessign on behalf 
of the minor sons of the man whose mis- 
tress she had been. ‘This case is to be 
distinguished from the present case 


. because thete was no proof of clear. ase 


sumption by the woman on her own be- 


half. The other case is the ‘Privy 
Council case, Corea v. Appuhamy 
(12). Great reliance . is placed on the 


statement in this judgment by Lord Mac- 
naghten that the principle recognised 
by Wood, V. C., in Thomas v. Thomas (13) 
holds good:: “ Possession is never con- 
sidered ‘adverse if it can be referred to - 
a lawful title?’ In this case the property ` 
had belonged to one Elias. He left a son 
Iseris and three sisters. The title was 
common to allfour. Atthetimeof the death 
of Elias, Iseris was in jail and the prop- 
erty was-inthe hands of the authorities. 
Cn coming out of jail he got. possession 
from the authorities. Lord Macnaghten 
held that there.was nothing to.show any 
intentiór on his.part to enter as a. plunder- 
er. He had a lawful title to-enter as co- 
owner and must. be presumed to have 
entered under the lawful title. He could 
not-divest himself of lawful title by pre- 
tending that he had no title .at all. “This 
case is.to be distinguished from the pre- 
sent case by the fact that Lal Bahadur 


pun 79; 12 Bom, RA 


R. 
"Ge. [22 A. C: 230; 81 L. 3. P..€. 151; 105 
836. 
3) (1355)'a K; & J. 79; 25. L. J. Ch 159; 
1 Jur. (N. S.) 1160; 4 4. W Ri 135 09. B. Ro 7014 
rro b. R. 107: .7U 


+ 
~+ * aor --^ pe "O + 94 - 
- 


8 Ind. Cas. 63 9; 35°. B. 


~ 
t ox. 5s T 
an 


+ 


OnE ae 


| INDIAN- CASES, 


, Bed 


i ya a 


RUDRA PRATAP NARAIR. SINGH t. NIRMAN PRASAD ‘SINGH. 


Singh did at the time of-entry set up his 
edverse title: 
Revenue Authorities. 
his. claint. - 


end they. — 


Having, therefore, - : decided that Lal 
' Bahadur Singh in.1882 entered into . pos; 
session... to the exclusion of the plaintiffs, 
it is necessary to, decide when that exclu- 
sion became. known to the plaintifis. 

‘It is strongly contended by the defend- 
ant ‘that it. became known to Lal, Bahadur 
' Singh's;two brothers the very day when 
it:commenced, It is pointed out that in 
the mutation proceedings the sons were 
16.and°15 years of.age and of an age to 
understand . what was going -on. The re- 
port of the ‘Tahsildar , actually stated that 
these.two younger sons had given assent 
to the mutation in favour of the eldest 
brother. It.is pointed out again, that 
when the case came up finally before the 


Deputy Commissioner he recorded a note. 


showing that both the boys: .were present 
and that:the eldest boy verified the sig- 
nature. on a lettet from the mother ex“. 
cusing.her inattendance. 
that it wóuld be safe to hold that these 


two boys of 16.and I5 at the time ' were 


fally aware of the ‘nature of the claim 


to the estate made by Lal Bahadur Singh. 


At the same time, it appears to us that. 
_ the facts. in this case necessitate an irresis- 
tibie . inference. that :the two brothers 
of. Lal Bahadur Singh knew. of his wee 
to hold the estafe'as an indivisible estat 
from the time that they came of age. 
chief-fact on which we base this inference. 


is:the fact held proved earlier in this judg-. 


‘ment -that there had been . long | usage 


of.impartibility. This long usage rules, 


out . entirely. the, possibility of Lal, 


Bahadur Singh having obtained possession. 
of ,the property under any secret inten-, 


tion to hold it as his -own.. Another fact 
ds that, admittedly, the brothers were liv- 
ing: for several years, after- 1882, jointly 


with Lal Bahadur Singh aud their mother. 


re Bahadur. Singh could not possibly 
avé failed to disclose" to them as soon 


E they .wete oftthe intelligence. to -un- 


derstand. the fact that he held. the, estate 
as 4h" indivisible . ‘estate, “The ‘another 
oi the boys; who, As we have seen, during 
the mutation proceeding S in T882, sup- 


in clear terms before the. 


We do not feel, 


The. . 


ported Lal Bahadur Singh’s claim, must 
have informed them of the same fact. 
It ‘has been .objected that the evidence. 
ofthe mother iu these, mutation proceed- 
ings (Exhibit . As8, page 291, Part TXT) 
was not c admitted in evidence by.the Sub- 
ordinate Judge. It was aamitted by. 
him on the-toth J January 19:8 but a year 
and a half later, that is, on the’ I5tli Septem: 
ber 1919, he has made a note: "On a fu E 
ther consideration. presuibption of thirty 
years does not apply to this d octiment t 

We understand that this last remark arose 
from the fact that the lady had not signed 
the document but only made 4 mark which ' 
purported: ta have beei ‘attested’ " by an 
identifying” witness, ‘That this. évidence, 
was duly taken must be presumed — be- 
cause both the Tahsildar and the. Com-' 


nlissioner referréd ‘to the’ statements -in- 


it. We think that it should: “have: “been | 
presumed ` genuine. Even if it “were not,’ 
we could fall back on the statenients: of 
the F; Tahsildar " and the Commissioner ' 
that-the widow Had admittéd.the* claim : 
of Lal Behadur Singh. These statements. 


are releyant under section” 35 ‘of: the Evi: - 


dence Act 


inasmuch' as.they form"part? 


of the record. The felátion to "whom the. 


boys" would go, if they ` 
in the mattér miist have 
of the Same fact, 


þad“ any doubts 
informed “them 
The defendants” ‘oral - 


evidence has received insufficient’ respect. 


from the. “Subordinaté T udae: That” evi- 


dence i$ àf least weighty” evidence io show” 


, what was the opinion “in” 
hood | and. athong | the’ relations. 

held that the estate: was indivisible ^ 
their opinion could 'not  huve failed: 
to coihe to the knowledge of’ the boys if 
they consulted : them: Iu this connec 


the neighbour- 
"They | 
and 


tion we would advert to the fa ict’ that the fe 


deferidant “No. r'S two brothers, who are 
arrayed as defendants Nos.2 and 3, have 


Li 
. -— 


admitted the plea of indivisibility to their. 


own disadvantage. 


ace, they would not have heen put. 


enquiry as io their right to share in the 


profits. of the property. Two witnesses 


It is extremely itu- ` 
probable rhat, when the boys ‘came: E 


for the defendant No, 1 depose that they | 


except : 
as guzar. 
wrongly . ob- . 
the ground | 


wu r d 


never received anything 
sums given to them | solely. 
The Subordinate Judge has 
jected “to this evidence on 


“Small m 


* 
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that the witnesses. of the defendant do  hándwriting, there was. süfüclent evidence 
not depose , to any amounts being actually: that it: was. ^ =c re foa, 
pai: a heir i.presence.. He must, have: It is, however, strénuotsly argued: ‘that 
torg rotten the evidence,’ Defence wit- the fact that his brothers got maintenance) 
ess No. 6. clearly states that - - guzara” and actuilty held-some lands is conclusive 
im ust was paid iu his presence. > So- also! proof:that they were not in point .of-faot 
D. Wi Ny. 1r. So aiso D. W. No. 16. These: excluded from the estate by Lal Bahadur: 
wituesses- haye-all stated - unequivocally , Singh,” ‘This argument requires ` . us ta: 
that money was paid to the boys as mere,- construe .the word “exclusion "- as -it 
guzara, ludees,' the _ plaintiffs’ _ Witness occursin Art. 127 of the First Schedule 
No. 12 has admitted . the’ fact that ; of the T,imitation" Act. "No doubt, if.ex-: 
mpiey ` was paid merely as  guzara. clusion there means :mere+physical: ex4” 
It is true that there is no clear evi-; clusion the receipt ‘of maintenance and- 
dence that waatever was paid to them holding of land out of the estate must pres? 
wis accepted by them as persons only ' vent’ its being held that there. wasrex-. 
entitle to guzzra but tlie evidence is suffi- ` clusior. . But we are. of the opinión . that: 
cisit.to show,that they. were put: to in "exclusioa" just as: in "t possession” 
e1q dry as to.why they received only . there “is a. mental ^as. well as a physical - 
the.smill amouuts that they did receive.-: element, We must look not. only ‘to: the 
Reliance „has been placea also on a set - physical’ act but also to the intention ac- 
of twelve letters, Exhibits Arog to AIz2o.  Companyiug that act. Legel possession 
We cannot find that Exhibit Arog- has .is not defeated by the person in stich pos- 
bzea printed., None of these letters, how- session putting another person in physieal 
ever, wete written until. r9o0. “At-the possession (. e; in detention) as bis servant 
most, they only prove that at inat date - or tenant, Because such physical posses- 
the brothers cf Inl Bahadur Singh were . sioz in one person is consistent with legal ' 
very. dissatisfied wita the sums “allowed possession. in another. -In the same way, 
to them. Taey are of some value as they legal | or juridical exclusion from an estate 
shaw that the brothers of Lal Bahadur bY one-co-owner ‘of his co-owners is cot- . 
Siazh must, by this date, "have accepted  sisteut with their physical admission . to ` 
tie "positioa that the.estate was indivi- jt.’ For such, mere physical admission . 
sible, otħerwisethey would not have. ac- to. put an end to exclusion it. must “be. 
quieszed in the small sums allowed. In. poss sible “to'infer. thatit was accompanied | 
particular we would refer to Exhibit by au intention to "abandon the posi-. 
ALII printed on page 10 of Appendix 2. tion œŒ a right to exclude. .No ‘doubt, 
which purports to be a letter dated 14th’ such intention ‘will be inferred ^ where. no! 
March 1906 by Nirman Singh, plaiatiff, legal title to exclude” is proved to have’ 
to his brother Lal Bahadur. Singh. In. been set.up and maintained, because there 
this he expresses great bitterness at his , is always a presumption in favour cf.right-' 
hard. lot-and begs his brother for sufü- ful-entry and ~ retention; ` Such présump-. 
cient amount t) purchase a couveyance tion is, however, rebuttable. . Here the. 
withost- which he thought’ that he could . [acts;are these Tal Bahadur Singh. was, 
not continue to hold a 'small appointment | as we tave found, a có-sharer in: poiut: 
under the Court of Wards. This'docu-` of Jaw, Butihe was holding under? an: 
ment “was at first admitted in evidence ‘express assertion of his title to hold as: 
by the Subordinate Judge but on further , sole... proprietor, He". .gave “money aud: 
consideration he doubted its genuniness... lands to his brothers ir the way “a. sole: 
t appears that he doubted the capacity. proprietor: woilld:do. - Such gifts: do not 
of the witnesses called to prove that it . save his ‘brothers : from’ exclusion.’ The:; 
was ia thé handwritiig of Nirman Singh, | cases cited t6 us appear to: us'nd ‘authority 
plaintiff. Tae. letter hears. every internal . for the, contrary, e: 6 Bon Cat 5 
siga- of being- geauine,: 1t would have: In order: to rebut the- plea? of exclusion: 
besi ` ‘an extriotdinaty forgery. .We con- the. appellants: have -proditced - “evidence: 
silar, that, in the absence at Gleit rebutting . that.en the 16th November 18342 a’ suit.. 
evideace that it wasnot in Nirman Singhs ws. idstitited “on .avmoertgage:- (sea. Eeh 
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nibit'20) against Lat Bahedur Singh and 
his brothers, No defence was set up by 
Lal Bahadur Singh that he was the sole 
owner cf -the property and a 
decree. was passed against the mortgaged 
property. "The Subordinate Judge thinks 
thut if the younger brothers:were not in 
possession of the  mortgeged property 
through Lal Bahadur Singh, Lal Bahadur 
Singh should have raised the objection 
that he alone was'the owner of the property. 
In fling an appeal against the decree passed 
on the mortgage Lal Bahadur Singh 


. filed the appeal on behalf . of his brothers 
"The: 


as next friend,—-see Exhibit 22. 
judgment? ‘Exhibit 23, shows that no plea 


: of Lal Bahadur Singh being exclusive 


owner wasraised. In cur opinion as Lai 
B»hadur Singh resisted: the claim on its 
merits, no useful. purpose would . have 


' been served by hisresisting it on theclaim 
-of improper joinder of his brothers as 
defendants. It might ‘have greatly pro-- 


tracted the hearing -of the case without 
any benefit to Lal. Bahadur Singh. In 
the circumstances, the evidential -value 


' of these proceedings is insignificant, 


^ Lustly, it is proved that.his two brothers 


jivea, with Lal Bahadür Singh for some 


yeors: after 1882 and it is said that their 
living.joint iu residence and .mess with 


` their brother, was inconsistent with the 


claim-of Lai Bahadur Singh to hold the 
estate in his'exclusive right, He claimed 
that the estate was impartible and an 
impartibie estate in Hindu Law is not only 
consistent with but postulates 
family to which it belongs is joint, . No 
presumption  .agaínst'indivisibility of 
possession of title can arise by reason 
‘of joint: living,  _- 

. We, therefore, hold that about three 
years: after-1882, when the youngest bro- 
ther of Lal Bahadnr Singh, namely; Nir- 
man Singh, attained his majority, thet 
is, in 1885, the two.brothers must, have 
become, aware -of their ouster from the 
estate. and that three years from this date, 


^. namely, about 1888 Lal Bahadur Singh’s 
“title by adverse possession became abso- 


Jute against them, The suit of the plaint- 
if No, r is, - therefore, barred by limi- 


‘| tation, Limitation began to run against 
the:other ‘three plaintiffs Nos, 2, 3, and ` 
4s hig sans; from the -dates of their. birtlis, . 


that the. 


"ons 


which, according to tie plaint, occurted 
In 1887, 1893, and 1897, respectively. But 
uncer sections 6 and 8 of the Limitation 


Act, read with section 3 of the Indian - 


Majority Act of 1875, they hada right 
to sue’ at any time within 21 years 
of these. dates. -The only one, therefore, 
whose suit for pertition would now 
within time would be the youngest? Bal- 
deo Bakhsh Singh. It is clear, how- 
ever, that. this suit not being one by the 
plaintiffs for .partition of. their- individual 
shares but for partition. of their united 
fractional share from the whole estate, must 
fail on proof that any‘one of the plaintiffs is 
barred by limitation. It was no doubt 
for this reason. that no proof: of Baldeo 
Bakhsh .Signh's age was produced in the 
lower Court and no argument -has been 
addressed to us in this Court -that àa de- 
cree could be given in his favour, Any 
claim now by him to l:ave his share parti- 
tioned off will obviotsly "be time-barred. 

Accordingly, we allow this appeal. The 
appellants will get- their costs in both 
Courts.: ^^ > | 

Z, K,& N.H, Appeal allowed. 
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CALCUTTA HIGH COURT. , 
APPLICATION IN ORIGINAL CIVIL. .. 
July .12, 1022. E 
Present -—Mr. Justice Greaves. ` 
In ve HARI NARAIN DAS (AN INFANT). 


APPLICANT. 

Hindu Law-—Mitahshara—Minor | co-barcener—' 
Guardian of properiy, abboiniment | of —Principles 
applicable. i , 

Itis not the practice of the Bombay High Court. 
to appoint a guardian of the property of a minor 
member of a ‘Hindu Joint Mitakshara family owning 
no separate property. But when the person 
applying to be appointed guardien is. the 
manager of the family, an orderappointing him 
guardian may, under proper circumstances, be 
made, asin such a case there is no introduction 
of any element of, possible disturbance in the 
family. - : 

, A father and an only minor son formed a Hindu 
joint Mitakshara family. Tuere was 4 mortgage on 
certain property belonging to the family. They 
received an offer for purchase of the praperty 


kal 


be ' 


considerably aboveitsrealvaiue,Lkut the purchaser” 


insisted that an order.oi the Cori sanc- 
tioning the sale shoulc first be ottained. Upon 


tais, the tether, who was the manager of tne ` 


family; applied to be appointed guardién of the- 
property of his miror vou: - 


t 
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. . Held, that, under, the circsmstancss, the 
. Wianager may be appointed guardian on the condi- 
tiou that after the mortgage was discharged and 
the different costs and charges.in respect of the 


property paid; he should invest one-half of the 
sale-proceeds for. the benefit of the minor. 


Mr. T. Chatterjee, for -the Applicant. 

. JUDGMENT.—This is an application ‘by 
one Lalurain Das, the father of the infant 
Hari Narain Das, that he may be appointed 
guardian of the person and property of 
Hari Narain Das and that he may be given 
liberty to sell and convey the undivided 
half share of No. 16, Cowie Lane, for the 
purpose of paying off the moneys due un- 
der the mortgage now subsisting on the 

property. us n 

The infant is governed by the .Mitak- 
shara School of Hindu Law. He is the 
only child of his father and he has no se- 
parate property of his own. There is a 
mortgage on 16, Cowie Lane, of Rs. 5,0c0 
or theteabouts and certain costs have, I 
understand, also to be paid. An offer 
" has been made to purchase the property 
for a sum of Rs. 16,650 atid I am told and 
itso appears in the petition that this is 
considerably above the real value of the 
property, the real value it is said being. 
something in the neighbourhood of 
Rs. 10,000. "The purchaser insists that an 
-order of the Court should be obtained sanc- 
tioning the sale before he completes the 
purchase and I understand that he is not 
prepared to complete the purchase unless 
such order is. made. 

It is not. the practice of this Court, where 
persons are governed by the Mitakshara 
School of Hindu Law, to make orders of 
this nature and in Sham Kuar v.Mohanunda 
Sahoy (1) Mr. Justice Macpherson and Mr. 
Justice Ameer Ali, sitting on the Ap- 
pellate Side of this Court, refused to make 
an order under the Guardians and Wards 
. Act appointing a guardian of the property 
of aminor who was a member of a joint 
Mitakshara family owning noseparate estate. 
The person who was in that case sought to 
be appointed guardian was not the kara 
of the family and clearly he could not have 
taken possession of any of the property 
of the minor, and it was not suggested by 
the applicant that he could do so but it 
was suggested that he might be appointed 
in order to watch the interest of the mi- 
(I) 19 €.30r g Ind. Dec, (N. S.) 646. 
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nor. In these ` circumstances, as I have 
already stated, the application -was 


‘refused -but .I am asked to make the 


order on the authority of In re Manilal 
(2. The Bombay Court 
case .held that, under its 
general jurisdiction and apart from the 


. Guardians and Wards Act, the Court.had 


power to appoint a guardian of the property 
of a minor who was a member of.a. joint 
Hindu family and where the minor's prop- 
ertv*was an undivided share in the family 
property but the order was only -made 


.in the special circumstances of the case 


and Sir Lawrence Jenkins in delivering the 
judgment of the Court stated at page 357: 

“We make appointment in . this 
case because the person appbying to be 
appointed the guardian is also the manager 


_of the family to which the minor belongs 


and thus we do not introdlice into the fami- 
ly any element of possible disturbance. I. 
can hardly imagine a case in which it would 
be right to grant such an application unless 
the appelicant were the manager -and. it 
is expressly upon this ground that we make 
the appointment in this case.” Sir Law- 
rence Jenkins points out also in his judge 


‘ment that the Bombay Court in numerous 


cases had made such appiontments. ‘The 
facts in the case before. me are practica- 
lly identical with those that arose in, the 
Bombay case to which I have just referred ; 


the father there, as here, was.the karta: 


there, as here, was an only child: there, 


as here, the- ground of the applica- 
tion was that a far .better price 
could be obtained if the. leave of 
the Court had been ' obtained than 


if the -karta sold merely as manager of the 


joint family. In the .circumstances, and 


for the reasonsstated in the case to. which 
I have referred, I am prepared to make 


the order here but I make it only on the 


comdition that after the mortgage is dis- 
charged and the different costs and 
charges -in respect of the property. are 
also paid; ^ one-half of the sale 
proceeds is -invested. by. the guar- 


-dian for the benefit of the infant. . Ac- 


cordingly, I appoint the applicant “the 
guradian of the -prerson and .property -of 
Haz ‘Narain Das and.give him liberty to 
sell and convey the undivided share of. 16, 


=) 25 B.353; 3 Bom. L. R, 411.. 
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Cowie Lane, “which: constitutes the only 
imimoveablé: property belonging to the 
- estate’ of the.infant. - Out-of the minor’s 
half share‘of the sale-proceeds he will 
. discharge'^a moiety. of, the -mortgage and 
‘pay a moiety -of the costs referred : to 
- 'in the petition ahd a moiety of the costs 
` of the sale and; after deducting the costs of 
this application, he will invest the balance 
of the:share: accruing to the minor in trust 
"securitiés for the minor's benefit and in 
' his name. The guardian tundertake$ that 
-after the mortgage is discharged .and the 
‘eosts-ahd charges in respect of the prop- 
“erty are paid, one half of the sale- proceeds 
* willbe- invested by- hiw for the benefit of 
“the minor “Hari 
“mirior’s name. and he- must report to the 
"Court'that this: has: been ‘done and give 
‘security for one, year's income of the 
"investment.  - E < 

. 'The costs of this application will be as 


` between attorüey and client and will come — 


"out of the share, 
~: Certified for-Counsel. ^ ` = 
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'— OUDH -JUDICIAL 
- auc MN COURT: 
^ - Birst CIVIL APPEAL NO. 32 OF 1921, | 
ce : September’ 8, 1922. 4 
: Present; —Mr. Ashworth,- J.C., and 
775 “Simpson, ALJ. € - - 
7: FAGHFUR MIRZA. AND ANOTHER 
cos! O-PLAINTIFES—ÁAPPELLANTS - 
a) saa ME. ~-VYeySus ^ MN 3 
< -Babu KHUSHAL CHAND AND OTHERS— 
>y +7 + DEFENDANTS-—~ RESPONDENTS. 
-u Construction. of *decree—~-Redemption decree— 
Amount decreed payable with interest within fixed 
afime—Future interest payable on ‘entire decretal 
_amount, on default, meaning” of —Contract Act 
"(IX of 1872), s. 38— Tender.of mortgage amounit— 
^ *iPartial-tendes, validity of. <: . 
vi -When under a.decree the, contractual, rate of 
. interest ceases to be payable ata given date and 
the Court, rate is sübstituted for it therefrom 
“up to the’ date of realisation, the Court rate is 
~.sHargedble ori the wliolé ‘amount due with interest 
opat thercontractualirate.up to the; given date. 
eÁP-242.col-Xd, a oo soU 
s. JVehkatachalapathi Atyar“v.-Thavasi Servai, 51 
. “nd, Cas; 57; 42 M. 465; 35 M. D. J. 288; Maharaja 
eof Bkaripur- v. Rani. Kanno Dei, 23 A. 181; 3 
Bem. AoRe 5135.0. We: N: 237) 28 I. A. 3517 Sar. 
P. C. 3. 792 (ER. C4 and Sunday Koer v. kas Sham 
Krishen, 34 C. 150; 4 A: Le j. 1097 5 C, In J” 
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9 Bom in R. 304: 11 C. WSN. 249117 Mila Ji 
:43i 27M. L. T. 75; 34 Y. A. 9 (P. C), t&lied'. on. 1 
- - A'comprómise decree was passed in a redemp- 
tion suit under which the plaintiff was to'pay 
the defendant a certain sum within a fixed time 
with interest ata:ertain rate from the dateof' 
the compromise.. In case of failure of plaintiff 
-to pay the entire decretal amount within the 
. time fixed, the defendant was to realise the 

‘entire decretal- atmount' by sale of the mort- 
` gaged property with future interest at a differ- 

ent rate from the date of default to the date of 

realisation, There was a default and the de- 
fendant applied for a decree for sale: £i 
Held, that the defendant. was entitled to 
- future interest on the entire amount due on the 
‘ date of default, comprising the amount decreed 
. under the compromise, as well as the interest 
on it up to that date, and not simply on the 
amount due under the decree. 

A tender to be valid must be of the whole 
‘amount due aud-not of a part only. [p. 247; 
-col. 2.1] . ` 

Section 38 of the Contract Act requires an offer 
to be of the whole of-what the promisor is bound 
by his promise to do, and the same rule applies 
-as to the tender of a sum decreed in' respect of a 
mortgage. [p.247, col.2.] 

Chunder Caunt Mookerjee v. Jodoonath Khan, 
3 C.-468;1 C. L. R. 470; t Ind. Dec. (N. S.) 885, 
relied on. > - acd 
. Haji Abdul Rahman v. Haji Noor Mahomed, 
.I6 B., 141: 8 Ind. Des. (N. 8.) 570, dissented from, 

Digambar Das v. Harendra Narain Pandey, 
5 ind. Cas. 165; 14 C. W. N. 617; 11 C; Le J. 226, 
: distinguished. i 

- Appeal against. a decree of the Addi- 
Lucknow, 


n - 


"tional- Subordinate. Judge, 
-dated. the. 28th January 1921. 

Mr. Niamat-Ulah, for the Appellants. 
< Messrs, A, P, Sen and Tara. Shankar 
Sharma, for the Respondents. 


. JUDGMENT.—-The appellant brought. a 
suit for redemption of a mortgage. He 
then entered into a compromise with the 
respondents on the following ternis — 

(1) that a decree for redemption he 
passed subject to the payment of 
Rs. 30,907-16-0 with further interest from 
the date of- the compromise, namely, 
31d Janauary 1920, to 3rd July 1920, 
at Rs, 1-8-0 per cent per month; `. 
© (2)tkat the plaintiff shall pay theentire 
, decretal amount to the defendants) with- 
in 3ra July 1920 and in cese of ron- 
payment defendants’ shall be entitled 
.to get the mortgaged property sold and 
‘to realise their entire decrefal amount 
with future interest from 3rd July 
"14920 up to the date of realisation at 
Ré. 1 per cent per month,- A decree 
was passed in tems ol this compromise, 


Y 
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‘The appellant ‘transferred. the property 
do one Kaniz Abbas and he left. with 
her Rs: 44,200 as the amount due under 
the decree. Accordingly, this amount 
vas, tendered on 8th “September. 1920; 
but by that time the amount due was 


Rs. 44,441-9-11.° Defendants, according: 
ly refused to accept this sum, ‘and-on 
17th November 1920 an additional 


sum ot Rs. 3,150 was deposited with 
^4 prayer that so much .as was due 
tø the defendants: might be given them 
‘and, the rest returned to Kaniz Abbas. 
But by this time the amount due was 
Rs. 45,441-I3-1. 
' On 16th . December — 1920 the 
defendants applied for a decree for sale 
for Rs. 45, 90634- 3. The plaintiffs evince 
ed i= 


(I) that -interest at Re. T per, cent. 
per month should be calculated on 
-Rs.  39,907-10-0 being. the principal 
Scd due under the decree and not 

"Rs. 44,499-5-0 being the amount 
due on 3rd July- 1920; 

.(2)' that interest should -cease- on 
Rs. 44,200: from r4th September 1920 and 
‘on Rs, 1,150 from 18th  Nobvember 
Tolos. 

That his: transferee Musammat Kaniz 
- Abbas should be made a party. 

All these objections were overruled 
. and.a final. decree for saje was passed 
"for Rs. 45,906-4-3. The plaintiff has 
' appealed. 

His first point is that interest should 


"be charged on Rs. 39,907-10-o. But the 
‘words. ''realise .their entire decretal 
«amount | with future interest” would 


naturally mean future interest on the 
‘entire decretal amount, Itis also settled 
. law that. when,. under a decree, the con- 
“tractual rate of. interest ceases to be 
« payable at a given. date and the Court 


rate is substituted for it therefrom up | 
the Court |. 


‘rate will be chargeable on the whole | 
9 Bom. L. 


= “to the date .of realisation, 


‘ amount due with interest at the contract- 
"uabzrate up to that given date: Ven- 

~ keptachalapatht Atyar.- v. 

5(uUuy^ Maharaja” of | Bhaitpur. v.. 

© Kanno Det (2) andSundar Koer. v, Rai - 

- 388 51 Iad.: Cas, 07:49 M. 463; 36 M. Is Je 
2 


(2) 23 A. 181; 3 Bom. I. R 51;5 C. W 
“131429 LA, 35(7-8an P; C. Je 792 (P. Gye 
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Sham Krisken (3).: So, theté is no-reason' 
to suppose that' the parties. meant..15 
the compromise anything different from 
what- the learned.. Subordinate. ‘Judge 
has: found: them: to mean, 
The second point is that the payments, 
even if. they were insufficient, ought 
to have been allowed to: count for stop- 
ving interest." But. this is not so. : 4 
tendér.to:be a valid tender must -be 
vitender-of the whole amount due and 
not of a part only. Section. 38 of the 
Indian Contract Act (IX. of 1872);re- 
quires an offer to be of the whole of. 
what. the promisor is bound by his pro- 
mise to do. See. Pollock and” Mulla's 
Commentary on Indian Contract Act, 
4th Edition, p. 267, and the ruling Chunder 
Caunt Mookerjee v. Jodoonath Khan (4), 
There is..ngthing ta prevent. this general 
law as tó tenders applying to. payments 
decreed in respect of a- mortg i 
Ghose’s Taw of Mortgage, 4th dition, 
"Volume I, page 224, One ruling relied 
upon by „the appellant is Haji Abdul 
Rahman v. Haji; Noor Mahomed’ (s) 
where it was stated that the rule laid 
down. in. Dixon `v., Clark (6), that the 
tender: of only ‘apart; of, debt’ must be 
treated as if it had never been: mace, 
applies only’ where the: party making 
the tender admits more to be due, than 
is tendered; This was merely. an. obiter 
"diciu:n and we cannot accept it as sound 
law. Both the commentaries just mer- 
. tioned express, the opinion that if was 
"based on a'misünderstanding of Dixon, ve 
Clark (6), Another ruling relied: ‘upon is 
_Digambar Das v. Harendra Narain Pa ndey 
(7), ; The head-note* to this ruling is 
. misleading. It states that. an uncon- 
ditional tender: of a sum wliich ne 
Out in the end to be less. than what 
e due may be. - valid pro, tanto 


od Pos 


108; 


M. NJ. 
.43; 2. M. L. 
(4) 3C . 468i I Š T. R. 470; 1 Ind, ee (N. S) 


E 16 B. TAI; 8 Ind. Dec. “(N. S.) 570 

` (6) (847) ? C. B.- poo 75 RaR. 747; £ Dowi. 
 &l1.155 10 I. J.C. P; 237; 136 R: R. 919. . 

(7 5 Ind. Cas. £653 14°C. - W, N. 617711 C, 
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if there.is.a dispute as. to “the. amourit 
due though a tender, of à part of what 
was admittedly due is of no avail. But 
in that case the tender was of ‘the whole 
sum found due undef a ‘subsisting decree. 
That . decree. was set aside in appeal 
and a larger sum found due. It follows 
that: the tender was a tender of the 
, entire amount that could be considered 


due at . the time. The fact that the 
Appellate .Court increased the decretal 
amount “on appeal could be deemed 


to:alter the fact that the. amount tender- 
ed was the full. -amount due at the date 
of: tender. The “case is clearly. to be 
distinguished. The appeal is, therefore, 
dismissed with costs. 


“2K, OR N.H, Appeal dismissed, 


“ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL No. 1416.0F 1021. 
November- 20, X922. .. 
Preset. -—Mr, Justice Rafique and Mr. 
l justice" Lindsay. ' 
LACHiMI NARAIN AND OTHEÉRS— 
|. _ PLAINTIFFS— APPELLANTS 
. versus — 

"BOMBAY; JBARODA AnD CENTRAL; 
, INDIA - RAILWAY. COMPANY— 
DEFENDANTS—RESPONDENTS, 

Contract ` Act- (IX of 1872), s. 149— Railway 
"Company — Delivery ^of goods. 

Plaintiff broughta package to a Railway Station 
for despatch.to another place., The Loading Clerk 
flled up a number in the forwarding note pre- 
. sented by the plaintiff and, retutned the ‘same 
‘back to him with a request to call the next day 

and have the package marked with the number 
assigned and obtain a Railway Receipt. The 
plaintiff . without waiting for the next day got 
the number assigned put on: the package and 
‘left it in a shed. within the-premises of the Railway 
: Station meantfor the deposit of goods prior to 
their acceptance by the Railway. During the 
night the package was stolen. The plaintiff 
sued the Railway Company for damages : 

Heid, that the suit of the plaintiff must fail 
as there had been no delivery of the package to 
the Railway Company within ‘the meaning of 
5. 149 of-the Contract Act. The mere filing up 
‘of the forwarding: mote could not amount to such 
‘delivery. ` 

Second appeal from, à decree of the 


District Judge, Aligarh, ‘dated the 
and of Augtist 1921,-confirming a decree 
‘of the Munsit; Hathras, dated the 


T 5 t 


 Maulvi I gbal Ahmad and Maulvi Muham- 
mad Abdul Aziz, ‘for -the . Appellants: . 


important evidence. 


.Tequired by 


.pany ‘to produce 


‘Pandit Ladi Prasad. Zutsht,.. fot ‘the 
Respondents. | 

JUDGMENT.—This appeal arises aút 
of:a suit brought by the plaintiffs-appel- 
lants for the recovery of damages, on 
the allegation that they had made 
over certain goods -for.despatch to the 
respondent Company and: that by the 
neglect of the latter the Boos bad been 
lost. 

One ‘of the objections taken to. the 
suit was that no delivery of the alleged 


lost goods had been ‘made to: the re- 
spondent Company. 
Both parties gave evi deuce, The Court 


of first instance was of opinion that the 
goods had  not.been delivered to the 
‘Railway Company, and, therefore, no claim 
for damages could be maintained against 
them.” The claim was accordingly dise 
missed. 

On appeal the decree of the First Court 
was affirmed. 

The plaintifs came up in. second 
appeal to this Court and the case was 
heard first by a Bench of this Court 
on ‘the roth of July 1922. On that 


-date an argument was advanced on be- 


half of the plaintifis-appellants that some 
in the. possession 
respondent Company, though 
the | plaintiffs-appellants 
and summoned at their instance, had 
not been produced. and tendered by the 
respondent Company. By .an order 
dated the roth of. July 1922 the: Bench 
hearing the appeal .adjourned the case 
with a direction to the respondent Com- 
certain documents. 
One of the Railway clerks has been pro- 
duced to-day with two documents 
-and has been examined. The documents 
that he has produced are called the 
tally “book and the reciept register, 
which is really a file of receipts. 
The contention on behalf of the plaint- 
iffs-appellants is that they. sent ^ one 
large package containing cloth to the 
Railway Station at Hathras for despatch 
to Farrukhabad on the 23rd of Decem- 
ber 1919. One Maharaj Kishore, a 
servant. of the broker,: approached the 


of the 


- Goods office clerk of the Hathras Rail- 
-way Station with a request, that the 
“said. PEE: be accepted “for despatch 
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to Farrukhabad. Brij Bihari Lal, the load- 
_ ing clerk, filled up a numberin the for- 
warding note . presented by  Maharaj 
Kishore,. The “number was 675. The 
forwarding note was returned to Maharaj 
‘Kishore with a request to call the next 
day and have the package marked with 
the number entered in the. forwarding 
note, and obtain a Railway Receipt. The 
package in question, it seems, was 'not 
-brought to the Railway Station by Maharaj 


Kishore but sent there by the plaintiffs . 
and deposited in a tin-shed, within the , 
premises of the Railway Station. Accord- - 


ing to "Maharej Kishore, those. goods 


which the Railway Authorities. do not . 


accept are deposited ina tin-shed with- 
-in the premises of the Railway Station 


and are watched by a man appointed - 


by the owner of the goods. Maharaj 


‘Kishore, without waiting till the- next - 


day, got the contractor’s man to put 


- the number 675 on the package. During 


-the night of the 23rd of December 
. 1919, the package in question was stolen. 
-The. next morning a formal report was 
made to the Railway Police who took 
up the investigation at once. 
pieces of cloth and the covering, common- 
ly known as "hardana," were discover- 
ed by the wire fencing of the Station 
compound. The other pieces were never 
traced. According, to the Sub-Inspector, 
the “bardzna”’ bore the" number 675. 
. The position taken up by. the plaintiffs- 
` appellants is that the giving. of the 


number 675 by the loading clerk was, 


sufficient to amount to the registration 
.of the goods offered and to the delivery 
-of the goods. 
evidence of Maharaj Kishore’ the. plaint- 
‘iffs-appellants have no case. The mere 
fact that-the loading clerk filled up what 
is called the serial number in the for- 
warding note, without doing anything 
further, would not amount to the delivery 
of goods: to the Railway by the consignor. 
Section 149 of the Contract Act defines 
-delivery .of goods in the case of bailees. 
It is as follows :— '' The delivery to’ the 
bailee may be. made by doing anything 
which has the effect of putting the goods 
in the possession of the intended bailee 
or of any person auhtorized to hold 
them on his behalf," 7 


Twelve . 


. We think: that ‘on the | 


On: the evidence in the present case 
we ate unable to find that anything 
was done by the plaintiffs consignors 
which would amount to ` putting the 
goods in question in the possession of 


.the Railway or any person authorized 


on behalf ‘of the Railway. The appe»l, 


therefore, fails and is dismissed with 
costs, l 
N.H, . Appeal dismissed. 


OUDH I UDICIAL COMMISSIONER’ S 
COURT. 


Crvur REVISION NO. 99 OF 1922 
"September 14; 1922. . 
Present :—-Mr. Ashworth, p: E 
| KARIM BAKHSH AND ANOHTER --- 
PLAINTiFFS—-ÀPPLICANTS 
UCFSUS s 
ABDUL, HAQ—DEFENDANT— OPPOSITE 
PARTY, 

Civil Procedure Code ( Act V of 1908), ss. 24, 
115—TYvansfer of case—Notice to opposite party, 
absence of — Irregularity — Revision. 

In a matter coming before the High Court under 
section 115 of the Civil Procedure Code, it is open 
to the Court to refuse to interfere with any irregu- 
larity unless it considers that the irregularity 
is one of which the applicant in revisicn has real 
cause to complain. [p. 249, col. 2; p. 250, col, 1.] 

A transfer of-a case by a District Judge from 
one Court to another, on the application of a 
party, without giving notice to the ‘opposite party, 


‘js an irregularity, but the irregularity will be 


treated as material only if it has madea difference 
to tbe party affected by it. [p. 250, col. 1.] 

Zwuoot Qadar Jang Bahadur v. T. B. W. Bishop, 
Manager d rade Estate, 58 Ind. Cas. 667; 23 O. 
GC 216 2 0, J. 523, 2 U. P. I, R. (O.) "162 
and Fatema Begam v. Imdad, Ah, 2. Ind. Cas. 
560; 18 A. L. J. 355; 2 UP. ka a 
dissented from. 

It is better for a case to be decided by a Judge 
who has actually heard the evidence or a great 
part of it, if this is possible without dislocaticn 
of work. [p. 250, col. r.] 

Civil revision against a3 order of the 


District Judge, Lucknow, ated the rith 


July 1922. 


Mr, Ali Muhammad, jun the Applicants, 
Mr. Har Dayal, for the Opposite Party. 
JUDGMENT.—This application in revi- 
sion is made in respect of an order 
of the District Judge of Lucknow, direct- 
ing the transfer of a certain case pending 
in the Court of the Additional Munsif 


. of Lucknow. to the Court of the Munsif 


(North) of Lucknow. . The order directing 
transfer was madé on: an application ty 


CASES. 249 = 


k 


(A) 83, | 


5. 250 


t- 


"The 
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BUTTERFIELD V. BUTTERFIELD, 
the -déféfüdaüit - for ‘the — trarsfer. 


- -- * -— d I 


was -án officer of- more experience. than 


-redsom alleged fof the transfer was that the ‘Muusif to whom tae District ae 


the “Munsif-‘had heard ‘the evidence for 


had ordered the.transfer. On the othe 


; three ‘continuous: days while he was side it is stated, as before the. District 
` acting as Additional Munsif and that .Judge, that the Munsif. had actually 


' the case should 


go along with him on -spent three days on recording the evidence 


“his. transfer” to "another Court. There and would be-ina better position to judge 
“can be no question that the District the. value ofit. It appears to me that, 


Judge should have given notice to.the 
other side as he was dealing with a transter 
case on the application of one of. the 
` parties and ‘not suo molo.. 


His failure 


to’: do so was: ease an irregularity. 
Qadar Jang be denied that. it is. better for.a case 


It was held: 
Bahadur v. T. p W. Bishop Manager 
Nanpara: Estate — (1),.. 


‘Zuool 


that such an 


irregulaeity'" was a. materíal irregularity. 


No reason was given in this case for 


allowing that the order. of the . District 
Judge was irregular, it was not an order 
with which the present applicants in 
. revision have any sufficient reason to he 
dissatisfied. On. the other hand, it cannot 


to be decided by the Judge. who has 
.aetually heard the evidence ‘or a great 
"part of it if this is possible : without 
dislocation . of work. Although, ' there- 


calling ' the irregularity: material and it -fore; Isgree, that the District. Judge's 
would _appeat to: me that it would only . “order was irregular, I am not disposed 
bé material if it made: a difference -to . in. révision. "to. interlere with. The 
the party sffected, by the irregularity. 


Iu an Allahabad case, Fatima 
' v. Imdad Ali (2),-a 


application; is, therefore, dismissed. I, 


Begam | however, ditect that the ‘parties | beir: 
Judge of the Allahabad their own costs iu this appeal and -for 


High Court went iurther and' called - the following reason. "The" opposite 

the irregularity action without jurisdiction. 

‘Having regard to the fact that a Judge- District Judge's attention to the necessity 
- is not «deharred from ordering, in certain of issuing notice to the other side.. 


. Circumstances, a transfer. without notice” Z. X.. 
- to the- parties I consider that to call - 
. his order in any. case as without juris- 


diction is an abuse of the term juris- 


. diction, In 


a- matter. coming 
_ this Court under section 113, Civil Pro- . 


before - 


patty should: certainly have: drawn the 


Application RUMORS 
CALCUTTA HIGH COURT. 
Divorce Sur? No. 6 or. LO 
July, 21, 1922. 
' Present’—Sir Lancelot Sanderson KT. 


: cedure Code, it is open. to this. Court ` Chief Justice, Justice. Sir John Woodroffe, 
to (refuse to. interfere with any irregt- 


, «+ larity unless it considers: that the irregu- 
i larity was one of which the. applicant 


.in revision has real.cause to complain. 
- Before.me the applicants have set forth 
their reasons on the one side for objecting : 


,,to the transter and ‘the: opposite party 
The 


“on ‘the. other side lor. wishing it. 
Counsel in -tion of marriage; and an order for the custody cf 


‘reason of the applic nts’ 


‘ revision for objecting is stated as follows. 
"His. clients had a right to choose a 


~fotuin and : that right’ 


should not be 


“token away except by fowtul proceeding 
He also added 
that the ‘Additional Munsif before whom 
the cáse would be heard but for “transfer 


dud, on, good’. grounds. 


Ins - 58 Ind. p dL 23-0. C. 216; 7 Q; e 


- 5233.2 


2 9 2 


R. (O: 


)162., 


G) 58 Ind. “(Cas “560; 18 A L. J. 35152 v. P 


AR, (à. 


3. 


Kr., and Mr. Justice Ro cherdcons. 
BUTTERFIELD—PEZTTLONER - 
^— VOFSHS e 
BUTTERFIELD— RESPONDENT, 
Di orce Act (IV -of 1869), ss. 17, 44—Decree 
. nisi—Death of petitioner—Confirmation of decree 
— High Court, jurisdiction of Order. for custody 
of children.. 
Where, after obtaining a decree nist for disso u~ 


the children of the marriage, the petitioner dies, 
the High Court has no jurisdiction to confirm the 
decree. or to make an order in the proceedings for 


the custody of the chiidren. [p. 251, col. 2.] 


M cu Stanhope; (1886) 11 P.D. 103; 55 
L. J.P. 36554 L. T. 906; jas R. 940 5o J.P 


276, followed. 


JUDGMENT. ‘ 2 
Sanderson, C. J.—This is-a- case which 


"was- referred to us by the. District 


Judge in which he made a decreé wisi for 
the dissolution of the marriage -an the 


4 
, 
t 
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ground of adultery and desertion by the, 
. respondent, The petitioner was the wife. 


` The learned District Judge further made 
‘an order that, pending the final disposal 


`~ p 


of tlie case by the High Court, the petitioner 


“would have the custody of the three child- 


ten of the marriage. The respondent 
was directed to pay a sum of Rs. 150 24 


. month towards.the maintenance of the 


three children from the date of the decree 


, to the date of final disposal of the case. 


'firmation and it was necessary, 


The decree came before this Court for con- 
in our 
judgment, to remand the case to the lower 
Court for further findings, but, uniot- 
tunately, before the findings could be 


considered by this Court, the petitioner 


| question, therefore, 


had died on the 6th August 1921. The 
erises what course 


. this Court is to adopt. In my judgment, 


in consequence of the death of the 


, petitioner, this Court in these proceedings 


. has no jurisdiction to make any order. 
. A similar position was under consideration 

by the Court of Appeal in England in the 
. case of Stanhope v. Stanhope (1i). The 


. head-note runs thus: —''A husband who had 
. obtained a decree misi for dissolution of his- 
" marriage died before-the time for making 


. it absolute had arrived," and it was held 


. 'that thelegal personal representative of 
, the husband could not revive the suit for 
. the purpose of applying to make the decree 
. absolute." 


Lord Justice Bowen in giving 
, the judgment said that ' a man can no 
more be divorced after his death than 
"he can after his death be married or sen- 
-tenced to death, Marriage is a union of 
‘husband. and wife for their joint lives 
. unless it be dissolved sooner and the 
‘Court cannot dissolve a anion which has 
already been determined.” Lord Justice 
. Fry saia: “The only decree that could be 
asked for would be that the m2rriege should 
be dissolved or that it shoula be deemed 


to have been dissolved from the date oi: 


‘the decree nisi. Neither alternative is 
.possible. As regards the first, no power 
„can dissolve a marriage which has been 
already dissolved by the act of God. As 
regards the second, the Court cannot pro- 
nounce a decree declaring that the 

(x) (1386) 11 P. D. x03; 55 L J. P. 36; 54 Ln T. 
| 909) 34 W. Ry 446) 50 Je P. 279. < ML. 
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marriage was dissolved at'an earlier date, 
because the Statute gives, it .ño such 


power, but. only authorises it to 
pronounce a ‘decree ‘declaring such 
marriage to be dissolved." The result 


is that, in my judgment, we have no juris- 
diction to confirm this decree for dissolu- 
tion of the marriage. l 

With regard to the order which was 
made in respect of the custody of the 
children, it seem> to. me that section 44 
of. the Divorce Act (IV of 1869) is 
applicable. That provides that “the High 
Court, after decree absolute for 
dissolution - of marriage or a decree 
of nullity. of, marriage ànd- the District 
Court, after a decree for. dissolution of 
marriage or of nullity of marriage has 
been confirmed, may, upon: application 
by petition for the purpose,make from 
ime to time all such orders and provi- 
Sion wiih respect to the custody, main- 
tenance and education of the minor child- 
ren, the marriage of whose parents was 
the subject of the cecree, or for placing 
Such children under the protection of the 
said Court, as might have been made by 
such decree absolute or decree (as the case 
may be) or by such interim orders as afore- 
said." It appears, therefore, that, inasmuch 
as we have no jurisdiction to make the 
decree absolute for dissolution of marriage, 
we have no jurisdictionin these proceedings 
to make any order as regards the custody. 
of the children. 

Woodroffe, J.—1 agree. 

Richardson, J.—I agree. l 

W. C. A, Order accordingly. 


a 





ALLAHABAD HIGH COURT. 
SECOND Cry, APPEAL No.1577 oF rar. ; 
| “April 10, 1923. HS 
 Preseni;—Mzr. Justice Daniels. 
. Haji MAQBUL HUSAIN AND OTHERS— . 
3 PLAINTIFFS—APPELLANTS 
VEYSUS : : 
. Haji AHMAD HUSAIN AND ANOTHER . 
—DEFENDANTS—-RESPONDENTS. 
Adverse pussesston-— User of vacant land —Plead- 
ings— New issue in appeal—-Objection not raised 
by other party, effect of. . 
- Ina suit for possession of land it” appeared 
that thelandin suit had been lying unoccupied 
for many years and the Municipal Board had. 
been using it for depositing refuse," If was found, 


252. 
' 
MAOBUL HUSAIN v. AHMAD HUSAIN. 


however, that some tem years before suit the 
Board made it pucca. The Trial Court decteed 
the suit but on appeal the Board raised the 
plea thet even if the possession of the Board 
was not .found to- be adverse, it was 
entitled to the benefit of section 51 of the Trans- 
fer of Property Act. Notice of this plea being 
raiseó was given to the plaintiff who took no 
objection :to it. In second appeal before tlie 
High Court it was urged that this.plea ought 
not to have been allowed to be raised: 
. | JHeld,(x) that as the issue was raised with notice 

to.and consent of, the plaintiff it could have 
— oem by the Appellate Court; [p. 253, 
Bol. T.] - 

(2) that until the land was made pucca 
the acts alleged on the part of the Municipal 
Board were not sufficient to amount to dis- 
possession of the plaintiff or to constitute ad- 
verse possession. [p. 253, col, 1.] 

Framji  Cursetj v. Goculdas Madhowji, 16 
B. 338; 8 Ind. Dec. (N. S.) 703, folloved. 

Second appeal against a decree of the 
Additional Subordinate Judge, Bareilly, 
dated the 2§th June 1921. 

' Mr. Iqbal Ahmad, for the Appellants. 
^. Dr. M. L. Agarwala and Mx. M. A. Aziz, 
for the Respondents. 


` JUDGMENT.—The suit out of which 
this appeal arises relates to a small plot 
of land in the City of Bareilly. "The plaint- 
iffs claimed as owners of the land alleg- 
“ing that they had been dispossessed by 
the first defendant, Hafiz Ahmad Husain, 
who had built a shop on the plot. They 
accordingly asked for restoration of poss- 
éssion with demolition of the shop as 
well as for damages and mesne profits. 
The Municipal Board of Bare‘lly applied 
to be and was made a defendant during 
the progress of the suit. The defendants 
denied the plaintiff's ownership’ and plead- 
ed - adverse possession and limitation. 
The Trial Court decreed the suit and two 
. appeals were preferred to the lower Ap- 
.pellate. Court. by-Hafiz Ahmed Husain 
and the Municipal .Board respectively. 
The learned- Subordinate - Judge found 
on the evidence that the title in one-third 
of the land was with the plaintiffs. He 
found that the plot had been for many 
. years lying unoccupied and that the Muni- 
cipal. Board -had-been using it for the de- 
posit of refuse.- He found, however, that 
this use of the land by the Municipal Board 
did not’ amotnt to adverse possession 
or to the dispossession of the plaintiffs. 
. He.found that the Municipal Board did 
in fact -take -adverse possession of the 


£X 
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‘they made it pucca. 


- [1923 
land some ten years before the suit when 
This, however, was 
within limitation. In 1913 the Municipal 
Board sold the land to the defendant, Hafiz 
Ahmed Husain, who erected a shop upon it. 
An issue was argued before the learned Judge 
with reference to section 51 of the Trans- 
fer of Property. Act. The learned Sub- 
ordinate Judge held that the respondent, 
Hafiz Ahmed Husain, being a transferee 
of the plot in suit, made the improvement 
upon it believing in good faith that he 
was absolutely ^ entitled thereto. He, 
therefore, made an order under section 51 : 
requiring the plaintiffs to transfer their 
share in the land to the defendant at the 
market-value which he decided to be 
Rs. 40. 
Against this decree the plaintiffs appeal. 
They have not appealed against the ap- 
pellate decree passed on the appeal by 
the Municipal Board, and the question 
wasraised at the hearing, though not strong- 
ly pressed, as to whether this decree might 
not operate as ves judicata. It appears to me 
that it cannotdoso. The Municipal ‘Board, 
if it ever had any interest in the land, has 


_ parted with that interest to the first re- 


spondent. The only relief granted to the 
plaintiffs or asked fot by them was a relief 


against Hafiz Ahmed Husain. They - 
complain that the relief given them is 
inadequate and hence their appeal. As 


they require no relief against the Muni- 
cipal Board they had no occasion to ap- 
peal against the decree passed on the ` 
Board’s appeal. EE 
On the merits of the case the sole ground 

taken by the plaintiffs ‘appellants is that 

the issue under section 51 of the Transfer 

of Property Act was not raised in the 

Trial Court: and that the defendant ought 

not to have been allowed to raise it in 

the Court below. Itis' found by-the learn- 

ed Subordinate Judge that the issue was 

not raised in the Trial Court and this 

I find to be correct. “The defendant relies 

on paragraph 4 of his written statement 

in which hesaid thatifforthesake of argu- 

ment the plaintiffs be proved to have 

any right even then they were not entitled 

to have the shop demolishéd or to obtain 

possession after the shop had been erected 

at great expense by the defendant. This 
was really a plea. of acquiescence and 
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estoppel -and: the issue raised ‘upon’ iË 


by the Munsif was: an issue of estoppel, 
namely :— l | l | 

" Whethet the suit is barred ‘by: sec- 
‘tion Ir5 of the Evidence Act,” 


It is not, however, true that the issue. 


was raised for the first time at the hearing 
of the appeal. The case was not decided 


till 25th June 1921., On gth November 
1920, more. than seven months earlier, 


Hafiz Ahmed Husain had putin an appli-. 
cation iirging that, even if the plaintifi's 
ownership were upheld and the possession: 
of the Municipal Board found not to have 
beén adverse, he was still entitled to the 
benefit of section 51 of the ‘Transfer’ of 
Property Act. 
sidered in presence of the Pleaders of both 
parties and the plaintiffs’ Pleader agreed 
to the land being valued by au Amin. 
Subsequently, on.7th December, the parties 
came to an agreement as to the value of 
the land. “The appéllants are quite correct 
in-urging that this does not mean that 
they agreed that plea under section 
5I ofthe Transfer of Property Act was 
a good plea.. On the contrary, they -stout- 
ly resisted it and ‘the plea.was strenu- 
ously contested before the learned Sub- 
ordinate Judge. It does, however, mean 
that they had notice -that the plea was 
going to'be raised.and that they took 
no:objection to the plea being raised and 
heard in the ' Appellate Court. Under 
the.circumstances, they cannot be heard 
to uge now thatthe plea ought not to 
have been entertained by the learned Sub- 
ordinate’ Judge. > ros n 

-A- cross-objection is taken by the re- 
spondent that the finding of the Court 
Below: as to.adverse possession is. wrong 
and that the suit ought to have been dis- 
missed as. time-barred. The appellants 
. have. : cited the ruling "in — Framji 
~ Cursetji v., Goculdas Madhowj? (x) in 
support. of the decision of the Court 
below. and the circumstances are very 
similar. I.agree with the view taken 
by thé Court below that, until the land 
was made pucca, ten years before the suit 
the acts alleged'on the part of the Muni- 
cipal Board are not sufficient to amount 
to.the dispossession ‘of the: plaintiffs: or 


> 


to, constitute adverse pòsṣéssión. 
ay 16.Bo 3395.8 ind, Dec. (N. Sa) 795. : 


AA ATA 


The application was con- 


For the reasons already, given the. ap- 
peal- and the cross-objection are both dis~ 
missed with costs including in this -Court 


7 


fees on the higher scale. ' 
K.S. D. &N. H. | Appeal and cross- ^ 
- ..* objection dismissed. 
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. OUDH JUDICIAL COMMISSIONER'S 
"WM COURT. , 
Crvi, REVISIONS Nos. 52 TO 57 oF 1922. 

paren August 17, 1922. | 
Present:—Pandit Kanhaiya Lal, J. C. 
Lala BENI MADHO AND ot HERS— 
PLAINTIFFS—APPLICANTS 
> = t5 — YESUS Ec 
Syed SHAMSHAD ALI—DEFENDANT— 
i - OPPOSITE PARTY, 
Limitation Act (IX of x9o8), s. 5—~ Appeal 
—Delay in filing—Mistake of Court—Extenston 
of time—Suffictent cause-——Oudh Rent Act (X X11 
of 1886), s. 108 (16) — Jurisdiction of Civil and. 
Revenue Courts—Suli by -pattidar te recover 
revenue paid frow sub-pattidars. T d 
A mistake of law might te a sufficient. reason: 
for asking the Court to exercise its diséretion 
under section 5 of the Limitation Act, more so 
‘when the mistake is one in which the Court which 
was seized of the suit shared. [p. 254, col. 2.1. 
. Brij Indar Singh v. Ranshi Ram, 42 Ind. Cas. 
43; 45 C. 941 33 M. L. J. 486; 22 M. In T. 3621 
6 L. W. 592; 126 P. W. R. 1917, 15 A. L. i. 777: 
19 Bou. IL. R. 866; 3 P. I W. 313: 26 C. L. J. 
572; 104 P. R. 1917; (1917) M. W. N. 811;22 C. . 
W. N. 169; 127 P. L. R. 1917; 44 1. A. 218 (2%. C.), 
foliowed. | 
A suit was filed in the Civil Court. The Civil 
Court declined jurisdiction and returned the plaint 
for presentation to the Revenue Court., The Re- 
venue Court held that it had no jurisdiction to’ 
hear the suit. Plaintiff went np on appeal to 
the Collector, but the latter upheid the order 
of the lower Court, Plaintiff then re-filed the 
plaint in the Civil Court, but that Court held 
thatthe matter was resjudicaia,  Piaintiff then 
appealed to the District Judge against the first 
order of the Civil Court declining jurisdiction. 
The appeal was .considerably beyond time: 
Heid, that the plaintiff having acted in good 
faith in prosecuting the suitin the Revenue Couris 
before he came back to the Civil Court and there 
having been no undue delay in tbe szcaawhile 
in filing the appeal, he was entitled to the 
benefit of section 5 of the Limitation Act. [p. 254, 
col, 2.] 
A suit by a paitiday to recover from the sub- 
baltidars the amount of iand revenue raid by him 
on their account is coguisable by a Civil Court 
and not by a Revenue Court, as the parties are 
not co-sharers within the Meaning of section 108 
clause (16) ot the Ondh Rent Act. [p. 254, col, z.] 


Civil revisions against the decree of 


the. Subordinate.. Judge, Unao, dated the 
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'31st . January -1922; confirming that 

of the Munsif, (North) Unao, dated the 

oth August, 1920. i 

. Mr. Parbhu Dayal Rastogi, for the Appli- 

cants. ' . ^. 

. Mr. Ali Muhammad, holding brief of Mr. 

ere. Husain Rizwi, for the Opposite 
y. ' 


 JUDGMENT.— These applications in 
. revision arise. out, of three suits which 
.. Were instituted in the Court of the 
 Munsif, - (North) Unao, by a patildar 
for.the recovery of revenue paid by the 
plaintifis on account of the defendants, 
who were their sub-4aitidars. The Munsit 
before. "whom these ‘suits were pending 
thought that they were excluded from 
the cognizange of the Civil Court ‘by 
section 108, clause (16), of the Oudh 
Rent Act (XXII of 1886). He returned 
"the plaints for presentation to the proper 
Court. When the plaintiffs went with 
the plaints to the Revenue Court, the 
latter held that the suits were cogniz- 
able by the Civil Court. The order 
of the Revenue Court was upheld in 
appeal -by the Deputy Commissioner. 
. The “plaintiffs then’ canie back to the 
Civil Court and sought relief by filing 
. the. same -plaints again in- the Court 
of the Munsif, (North) Unao. ‘The Munsif 
tightly held that the decision. in the 
previous proceedings operated as res 
judicata. ` ’ < 
> The plaintiffs then filed two-sets of 
appeals directed against -the original 
order of .the Munsif and against the 
subsequent order. "The form r set of 
‘appeals was barred by time. ‘The 


plaintifis sought refuge under section 5. 


of the Indian Limitation Act (IX of 1908), 
which -the lower Appellate Court refused 
to grant. The other set of appeals 
. was within time, but the lower Appellate 
Court upheld the order of the Munsif 
therein. “By - these - applications the 
plaintiffs seek to challenge the propriety 
of the order of the lower Appellate Court, 
refus ng to.extend the time under sec- 
tion 5 of the Indian Limitation Act. 

“The” circümstances ‘set forth above 
Show that ‘the  plaintifis were merely 
complying with the orders passed .in 
each.. instance. -when ~ they. moved. -from 
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Court to' Court -in order to- seek: relief., 
Jt was open to them to.have filed an - 
appeal in each case, when they were. 
first directed to go to the Revenue 
Court, but they took the order of. the, . 
Munsif as sufficient justification for losing 
no further time and seeking relief in.. 
the Court to which.they were directed 
to go. As pointed out by the their-Lord- 
ships of the Privy Counscil in Brij Indar 
Singh v. Kanshi Ram (1), a` mistake of: 
law might be a sufficient reason for, 
asking the Court to exercise its discretion , 
under section 5, more so where the, 
mistake is one in which the Court which 
was.seized of the suits shared. "The real: 
question for consideration in such cases: 
is whether the plaintiffs had acted in. 
good faith in ‘prosecuting their suits. 
in the Revenue Court before they came 
back to the Civil Court. If they did,: 
the time speat in prosecuting those. 
suits: in the Revenue Court ought to be 
taken into account, and if there has been 
no undue delay meanwhile, the delay ; 
in filing the appeal .from the original 
decree, by which the plaints were direct- 
ed to be returned for presentation to the 
Revenue Court should be excused. 

The plaintiffs are shown to have acted . 
with due dilisence throughtout these, 
proceedings and they are entitled. to tbe. 
benefit of Section 5. The Munsif' was 
in error.in holding: that the suits were 
not cognizable by the Civil Court. The, 
parties to the stits are not co-sharers, 
The defendants are described as sub-_ 
pattiders of the plaintiffs. They. occupy, 


“a position similar to that of subordinate 


proprietors and, as held by this Court. 
in Musammat , Niaz Fatima v. Hakim 
Jawwad Husain, Rent Appeal No. 107; 
of 1900, decided on the rgth November- 
rigor, the Civil Court ought to have enter- _ 
tained the suits. . "be 

The applications are, therefore, allowed 
and the decrees of the lower Appellate. 
Court set aside, the result being that 
the suits will be remanded to the Court 


' (r) 42 Ind. Cas. 43; 45 C. 94; 33 M. L_ J. 486; 
22 M. L. T. 362; 6 L. W. 592; 126 P. W. R 1917; 
I5 A. L. J. 777; 19 Bom. L. R. 866; 3 P. L. We 
313; 26 C. L.' J. 572; 104 P. R. 1917: (1917) M. 
W. N. 811;22 C.-W. N. 169; 127 P. I4 R,..1917;. 
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of ~ first - instance with a ‘direction 45 
reinstate them under their original nut- 
bers and to dispose of them in 'accorc- 
ance with law. Thecosts here and hitherto 
. Will abide the result, ° ` 

Z. K. 4 A pplications allowed.’ 
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.OUDH J UDICIAL - -COMMISSIONER'S : 
"COURT. | 
Alien APPLICATION "NO, 716 GF 
EN 1922. i 
l March II, 1922. 
— Present : —Mr: Daniels, A. J. C, 
“Mr, Lyle, A. J. C. , 
" NAGESH AR SAHAI — DEFENDANT— 
RESPONDENT—APPLICANT 
VEYSUS ^ 
SHI AM BAHADUR AND OTHERS—- 
Pr /AINTIFES—--APPELLANTS—OPFOSITE 
oo PARTY, 

' Couri-Fees Act (VII of 1870), Sch: I, Arte 5 
— Review, application for—Court-fee payable. : 

The words ''leviable on the plaint or memoran» 
dum of appeal” in Art. 5 of Schedule Iof the 
Court-Fees Act, mean | ''leviable on the plaint 
or memorandum of appealin which the judgment, 
review of which is asked for, was passed” and 
cannot be,construed as meaning ''leviable. on a 
plaint or memorandum of appeal asking for tlie 
same relief as that asked for in tlie application 
for: review, "Tp. 255,-col. 2.] 

In ve Manohar Tambekar, 4 B. 26; 2 Ind. Dec. 
(x. $.*.528, Proceedings, 6th January 1872, 7 M. H. 
C. R. App. z, In the matter of Sheikh Alt Ahmad, 
1 Ind. Cas. 209; 3r A. 294; 6 A. L. J.' 215, 
Nobin Chundra Chuckerbutiy v. Mohamed Uzir 
Ali, 3 C. W. N, 292 and Irakhuy Att v. Sahib 
Nur, 20 Ind. Cas.- 3; 254 P. k. R. 1913} 159 P. 
W, R. 1913, relied on. 

An appliéation for review must therefore, if 
presented before the ninetieth day from the date 
of the decree, bear one-half the fee levied or levi- 
able ou the plaint or memorandum of appeal, 
out of which the application. has arisen, without 


and 


reference to the relief asked for in the application 


for review. -[p. 256, col- r.} ~- 
, Miscellaneous-- . applicatio: against- -a 
decree of.the.Tirst Additional -Judicial 


Commissieiter a and Second Additional Judi-: 


cial Commissioner, dated the 2nd March 
1922, modifying a decree of the Sub- 
ordinate Judge, Tucknow, dated the ™2 fst 
Jaminan 620, - 
T. N. Misra and Mr, K. P. Misra, 
T the Applicant. p 
Messrs, Aaghubir Sakat and Bishambhar 
Nath Srivastava, for the Opposite Party, 
^ JUDGMENT.—'this is an application 
toy review of a judgment 
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is Correct; 


passed by | 


Prey pj i- he YU t = a æ a MEH * 2 
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this Court on-the end. of. March NN 
That‘ judgment, was - passed” in ‘Appeal 


"No. 23 of 1920 between Kiiar Nageshar 


‘Sahai and Shiam Bahadir and” others 
anā in. the Cross-Appeal "No. 25 of 1920. 
The AppealNo.:25 of 1920 of Shiam Baha- 
dur atid others against Nageshar Sahai 
was valuéd for Court-feés at: Rs.. 29,069 
and the Court-fee of Rs. 975 was! paid 


on that vaiuation and a feé.of' Rs; ro, 
for à declaratory rélief;. ^ The ` p 
for review: Kuar 'Nageshar Sahai’ has 


valued his application at- R$."1 ,412, the 
actual value of the property in respect 
of which relief is soughtin the” applica- 
tion for review, and bas paid a Court- 
fee of R5, so thereon. The ‘éfficé” has 
reported that this : Court-fee' is deficient 
by Rs. 442-8 in view of dhe provisions 
of Art. 5 of the First Schedule of the 
Court-Pees Act. We have heard -the 
Carusel for both parties on. thc. - ques- 
tim of Court-fee and are - constrained 
to hold that the' report of the office 
Art. 5 of. the First Schedule 
oi the Court-Fees- Act provides ‘that: the 
proper fee payable or-an application for 
review ‘of judgment, if presented before 
the ninetieth day froni-tlie date of the 
decree, is one-half of the fee- leviable 
or the plaint or’ memoraudum of ‘appeal. 
The learnel Counsel for tlie. applicant 
would’ argue that’ had it béen intended: 
that one-half of the fuli fee paid on the 
memoraudum of appeal should -be pay-. 
able on such an application’ for review. 
the word useu would have been “ levied ^* 
ard not ''leviable" and - would argue 
tlt the words “-plaint or. memorandum 
of ‘appeal " should be ‘construed -as - if 
they ‘meant “ plaint or. memorandum 
of appeal asking. for the same retief 
as ‘that: asked for iw the application 
far review,” ‘This question . has; been 
betore ali the High -Courts in India and 
while the’ Courts oi-Bombay and Madres 
incline to the view put-forward by -the 
learned * Counsel for -the applicant. the 
Allahabad, -Calcutta and -Lahore Courts 
have taken E contrary view and have 


Lala that the -words-‘ t plait or memo- 
randim, of appeal" mean. the plaint 
oz ‘“méimorandum of appeal . ‘iit. which 


the judgment, review ‘of. which - is asked 
for, was passed, "A P 


+ 
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. In re Manohar Tambekar (2), Pro 
ceedings, 16th January 1872 (2), In the 
malter of Sheikh Alt. Ahmad (5), Nobin 
Chundia Chucherbulty v. Mohamed Uzir Alt 
(4) and Fakhur AU. v. Sahib Nur (5). . 
. It is urged that the latter view might 
in many cases cause considerable hard- 
ship and’ that in a: fiscal enactment 
where there is any. doubt as .to the 
Correct interpretation: of any provision 
a construction fayourable' to the subject 
should be -placed on that provision. 
We ão not think, however, that there 
can be any reasonable. doubt as to the 
correct , construction. to "be placed upon 
the words of the enactment. The words 
themselvds are very clear and definite 
and we shoulc not be justified in adding 
to them in order. to. avoid possible hard- 
ship.. We uote that, formerly, a fixed lee 
was chargeable. on such applications 
and the Legislature . has deliberately 1n 
the. present Act providel for au . ad 
valorem fee. We note, further, that in 
Art, .5 there is.no entry in the second 
column of the Schedule. Had the Legis 
iature intended that an ad vatorem. lee 
Shogld be levied only on the value ot 
the subject-matter im respect of which 
relief was sought .by the, application 
for: review we think it would have said 
so in clear and definite terms. This 
change in the law was, no doubt, made 
to prevent frivolous  applicetiens for 
review and though in some .ceses the 
Court-fee- leviable. may be disproportion- 
ate to: the relief asked for, yet if the 
application is "successful the applicant 
can recover the greater portion. of the 
fee paid by a certificate granted to him 


under section 35 of the Act; As has been . 


pointed eut by Mr. Justice Aikman ia 
Iu the matter. of Sheikh. Ali Ahmad (3), 
the word“ leviable " seems to. have been 
used ‘instead of the. wora “levied” 
in-order to provide for an application 
for review: by a defendant or respondent 
in the case of a suit or appeal tn forma 
pauperis aud tlie use of this word would 


" if B., 26; 2 Ind. Dec. (N. Se). 528. Q7 
(2) 7 M. H. C.R. App. I. 
i x Ind. Cas. 209; 31 A. 294; 6 À. Ie J. 21 5. 
3 C. Wi, Na, 292. .- 
og). 120 Ind. Cas. 31254. P. Us Ri 19135 159, 
Bs We Re 1913. "M -— 
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not justify us in giving.an interpreta- 
tion to the, Article which the plain 
words .of the Article. cannot, bear. .For 
these reasons, we hold. that the- Coutt- 
fee payable on the present application - 
is oue-hali of the -Court-fee which. was 
paid ou the memorandum of ‘appeal 
and that, therefore, thereis a deficiency 
of Rs. 442-8. We allow the applicant 
three weeks to make good the deficiency ; 
and the -case will be-put up for orders 
on the 3rd of April. 

At the same tiime, however, we find 
that tnere is an accidental omission in 
the judgment which cán be” corrected 
by us under ‘section 352 of the Civil 
Procedure Code. The plaintiff bas been 
given a decree for certain itemsof move- 


able property but we have. omitted. to 


state, us required by O. XX, r. 1008 the 
First Schedule of the Code of Civii Pro- 
cedure, the. amount of money. to.. be 
paid as an alternative if delivery cannot 
be had. No evidence was placed before 
us as to the value of these items and we 
must, therefore, accept the value as 
stated by the defendant in list J attach- 
ed to his written statement, ^ he amount 
of money which shall be paid as an 
alternative if delivery of each of. the 
items mentioned in the: decree cannot 
be.had is given in the attached state- 
ment, In the last paragraph of the judg- 
fent. after the words." will be given 
a decree for possession of those items ” 
the -following -will be inserted ““ and if 
delivery cannot be had in respect of any 
Such item the amount of money to be. 
paid by defendant to the plaintiff is 
given: in the statement attached. -to 
this: judgment” and the statement 
attached to this order shall be attached 
to and form part of the judgment. 
Note:—The rest of the judgment is. not 
material for-the -purpose of report —[Ed.) 


2 Z. Ke x 
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EMPEROR Ue UMRAO. 


` ALLAHABAD HIGH COURT. 
CETMINAT, REVISION No. 6 oF 1923. 


' February ` 9, 1923. 

Present. '—Sir.Grimwood Meats, KT., Chief. 
Justice, and- Mr. Justice. Banerji. 
EMPEROR — PROSECUTOR 
VEFSUS 

UMRAO—Accusen. 

Penal Code (Act XLV.of 1860), s. 300 (4),- 
Lil: (c)— Quarrel? and exchange of abuse— 
Death caused by single lathi blow— Intention— 
Knowledge that death -would ensue—Offence— 
Criminal Procedure Code (Act V of 1898), s. 439 
—Revision— Alteration of chavge— High Court, 
power of. 

Ifa person, owing toa quatre] and exchange 
of abuse and- without intending to kill, causes’ 
the death of another by delivering a single lathi 
blow on his head, he must be taken to have known 
when striking the blow that his act was so immi- 
nently- dangerous that it must in all probability , 
cause. death; and if: he does the act without 
any excuse he is guilty of murder and his case: 
comes .under.section 300, clause (4) Illustration (c), 
of the Penal Code. . 

A- High: Court has; when sittiug as a Revision: 
Court, power to alter a charge from that under. 
a minor offence to one under a more serious one, 
and: enhance the sentence. 

Criminal Revision from a ‘Sessions State-. 


ment. 


Mt. Rk. M alconison : Aak ‘Govern | | 


ment Advocate), for thé Crown. 


- JUDGMENT. Upi ‘reading . the ` Ses- 
sions -Statement in this case.a Judge: 
of this High. Court directed notice to 


be served upon the . accused to. show ` 


cause why this Court shonld not either 


(a) order his re-trial on a charge framed: 
under section .302 of the Indian Penal 


Code, or (b) whilst maintaining the 
conviction enhance the sentence. ‘Che 
accused was-charged with having caused 
the, death of one Murari. "There. is really. 
no difficulty about. the facts, and we 
accept. the facts. which the learned Ses- 
sions Judge considered to be proved. 
On the occasion in question the accused 
struck one blow with a lathi which fell 
upon the head of Murari. This blow 
fractured Murari’s skull and he died 
shortly after. There 
stances which brought this case within’ 
the exception of grave and sudden pro- 
vocation., There was, however, evidence: 
of the quarrel between the’ two men 
and there seems very little doubt that 
there, was an exchange of abuse. Im 
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were no circum- 
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the resuit the learned Sessions Judge 
convicted. the accused under section 304. 
and seritenced him to three years’ rigorous 
imprisonment. As regards the length 
of the sentence we do not, on a review 
of -the whole of the circumstances, dis- 
agree with the learned Sessions Judge 
but having regard to clause (4) of sec- 
tion 300 of the Indian "Penal Code and 

Illustration (c), the question which we 
have to decide is, whether on the facts 

as proved the offence was not murder. 
We are-of opinion that the accused 
when committing the act did know that 
it was so imminently dangerous that it 
must in all probability cause death, 
and that he did commit that act without 
any, excuse. Illustration (c).is clear 
in terms that a man is guilty of murder 
although not intending to cause murder 
if intentionally he gives to another a 
“club” wound sufficient to cause death 
in the ordinary course of nature. That 
isin. fact what happened in this case, 

but it is-to be observed that the accused: 
struck one blow only, and if intention. 
was an element we should come to the, 
conclusion that he did not by that 
single blow intend to kill the’ deceased. 

That, therefore, ‘is a circumstance of ex-' 
tenuation. The fact that ` there was a. 
quarrel is another circumstance. Holding. 
him guilty under section 302 we sitting 
in revision have power to alter the con-, 
viction from one under, section 304 to. 
one tinder. section 302. Under that. 
section this Court has power to pass’ 
one -of- two sentences, and we, chose 
the lesser sentence for the reasons which 
we have given, and sentence the accused. 
to transportation for life. At the same 
time, we-desire to draw the attention 
of -the Local Government to this case; 
and: in accordance with the practice 
which this Court was invited to pursue -’ 
recently, we intimate tothe Local Govern- 
ment that we -are'of opinion that this- 
is a case in which clemency may be 
shown to the accused. If the. Local 
Government adopt our view we ‘think 
the ‘appropriate sentence would .be the 
same sentence as that already. passed 
on him by the Sessions Judge, namely, 
three . yerts’ - rigorous - imprisonment, 
We, thetefore, alter the Gor viction undef 
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section 304 to one under section 302- 
and sentence. the accused to transporta- 


tion for life. 
We direct that the record be Senn ee 


to. the Local: Government. 
.M, A. A - Or: der according LAN 
N H | 
y 
- Lo tPATNA HIGH COURT. 
CRIMINAL REVISION -No.: 230- OF 1023. 


de e 


May 22, 1023. 
Present:—Mr. Justice . Macpherson. 


WAVEZUL, HUQ AND. OTHERS—FIRST 


-  PARTY—PETITIONERS 
` VEYSUS - 
-  SHOBRATI JOLAHA AND OTHERS— 
-SECOND PaRiy— OPPOSITE Party. 
` Griminal Procedure Code (Act V of 1898), ss. 
145, 146—Magisirate, duty of— Attachment of 
property, when permissible. 
‘In cases under section 145 of the Criminal Pro- 
cedure Codea  easonable effort must be made to 
decide the question as to possession before there 


is/jurisdiction to attack the subj ect-matter un- 


der section 146. [p. 259, col. z.] 

Sheobalak Raiv. dies Panday, 15 Ind. ag. 
486; 40C. 105; 13 Cr. L. J. 486; 16 C. W, N. 1052, 
followed. . 

It is not a} Magistrate’s business to speculate 
whether his order under section 145 of the 
Crimindl Procedure Code will prejudice a 
future decision in a revenue proceeding. It is 
also not sound to check his hand because his 
decision, is not final. ([p. 259, col, 1. 1 


Application against an orcer, dated the. 
22nd: February 1923, passed by the Sub- 
Divisional Officer, Nawadah. 

. Mr.  Shiveshwar Dayal, for the Petitioner. 

“Messrs. W. H. Akbari. and Sultan- 
ud-din Hussain, for the Opposite Party. 

JUDGMENT This. is an application 
under section 107 of the Governnient of 
India Act. It is contended that the Sub- 
Divisional Magistrate of Nawadah acted 
with material irregularity in the exercise 
of his jurisdiction in attaching, under 
section 146 of the-Code of Criminal Pro- 
cedure, forty-five plots of land which were 
the subject of a proceeding under sec- 
tion 145 of the Code between the present 
petitioners as‘ first -party and the present 
epposite party as ‘second party. 


a 


INDIAN CASES. - 


\ 


4 {1923 


The hearing of the section 145. case 
commenced on the izth February. The 
first party examined six witnesses and 
tendered a considerable. amount of docu- 
mentary evidence, and” the Magistrate, 
actuated by what later he considered un- 
due tenderness for the second party, 
adjourned the crdss-éxamunation of these 
witnesses till the r6th-February intimating 
that further delay would not be allowed. 
On the 16th --February, however, -the 
Pleader for the. second party filed a petition 
praying for postpórentent to enable him to 
move for transfer of the case. No grounds 
were given in the petition nor were any 
stated verbally. It was.obviously a move. 
with the object of having the case ‘tried 
by the successor of the Magistrate who 
was about to proceed on leave, and was. 
in keeping with the obstructive tactics 
which had: been adopted by the Pleader 
on the 12th and which had led to a repri-: 
mand from. the Court. Eventually, the 
petition for postponement was refused 
and the case proceeded ex parte. ` i 

The Magistrate came to the: conclusion’ 
that the first party was possessed of what, 
appeared to be complete papers to 'sub- 
stantiate his:story ; they also rebutted the 
presumption arising out of the entries in 
the Record of Rights which was the. only 
evidence in favour of.the se ond party, 
The evidence went to. show that there had’ 
been an exchange of lands subsequent to 
a partition and that the second party had 
received other lands in exchange for the 
plots.in dispute. He held that the se- 
cond party was not in possession and. ptos 
ceeded as follows:— 

. “The case of the first party is no doubt 
more probable. The documentary  evi- 
dence fully supports it. But as the case 
has not been contested on behalf of the 
second party, I cannot be sure.of my 


finding. There is also. one point- more, 
namely, that this very controversy - is 
the subject-matter of. an issue’ in 


the commutation of. 
To decide the point here definitely 
when one party has not contested the 
case might prejudice. the decision im the 
commutation case. The Court ;s mainly 
concerned with preventing a -breach of 
the peace. My decision on possession can- 
not finally decide the .isste. Therefore- 


rent cases. 
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I consider the best course would be to 
attach ‘the lands as I cannot positively 
say who is in actual possession." 

The inference to be drawn is that all 
the judicial considerations before him led 
the Magistrate, who had already found 
that the second party was not in posses- 
Sion, to the conclusion that the first party 
was in possession of the subject of dispute 
but that;influenced by extraneous or non- 
judicial considerations, he flinched from 
the apparently inevitable decision to that 
effect aud the consequent order under 
- sub-section (6). Itis not the Magistrate’s 
business to speculate whether his order 
under section 145 will prejudice a future 
decision, perhaps several years. hence, in 
a revenue proceeding. It is ‘also not 
sound to check his hand because his deci- 
sion is not final. And, as has been aptly 
pointed out, the reason given for failure 
to give effect to the evidence of the first 
patty, which he believed, would apply 
to.all ex parte proceedings, and the best 
course for a party to a proceeding under 
section 145 who hasno case but wishes 
to harass the other party, wculd be to evade 
a contest and perhaps also, asin this ins- 


tance, be rude to the Court, whereupon the: 


Magistrate would shrink from the respon- 
sibility of passing an order favourable to 
the contesting partv. It is indeed true: 
that an:attachment under section 146 wili 
as effectually prevent a breach o: the peace 
as a decision in favour ot a party uider 
se.tion 145, but a reasonable effort [Sheo- 
balak: Rat v. Bhagwat Panday (1), vary- 
ing of course with the circumstances oi 
each particular case, must be made to 
. decide the question as to possession before 
there is jurisdiction to attach the subject- 
matter. under section 146. 

^ She order of the Sub-Divisional Magistrate 
must, therefore, be set aside. Petitioners 
desire that the case should be remanded 
for a fresh decision on the existing record. 
This suggestion fails to commend itself. 
The Trying ‘Magistrate is no longer avail- 
able. Moreover, the sugat-cane which was 
the standing crop on the disputed land 
has been’ removed and the Magistrate 
should be left free to take such action 


(1) 15 Ind. Cas. 486;40 C. 105; 13 Ce I. J. 486; 
po GC. We No rosa. > : 
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according to law as he deems to be re- 
quired byithe circumstances as they present. 
themselves. | "E 
' The applicationis allowed and the order 
of the 22nd’ February attaching the prop. 
erty in dispute is set aside. . | 
C K. S, D. Rule made absolute, | - 


LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL NO. 903 Or 1022: | 
Present ;—Mr, Justice Heald.’ i 
‘NAGAPPAN MADALIAR~ApBELLANT ` 
versus = a 
_ , EMPEROR—RESPONDENT, ' X 
Criminal Procedure Code {Act V of 1898), ss. 
195, 537—Penal Code ( Act XL V of 1860), s. 182, 


offence wnder— Sanction, to prosecute; absence of— 
Irregularity. 


- Although sanction ‘to prosecute for an offence. 
under section 182, Penal.Code, is necessary, the 
absence of such sanction, unless a failure of jus- 
tice is occasioned thereby, is a mere iregularity 
under section 537 of the Criminal Procedure. Code, 
and would not vitiate the prosecution. “*' "^ 


Criminal appeal from an order of the 
Eastern Sub-Magistrate, Rangoon, “passed 
In Crimival Regular ‘Trial No. 433 of 


G22. i 

ORDER,— Oa tue 25ta March last appel- 
lant laid an information to thé -Police 
alleging that one Kumaran Mudaliar had 
borrowed a necklace from him and refuséà. 
to return it. The Police classified the. 
dttence charged as falling under section 
420 of the Indian Penal Code and begin 
an investigation. «° a l 

Appellant apparently was dissatisfied 
with the enquiry ‘made by the Police atid 
on the grst March he laid a complaint 
before the District Magistrate on the 
same allegation charging Kumaran 
Mudaliar with criminal breach cf trust, `. 

The Magistrate who dealt with the 
complaint caime to the conclusion that the 
accusation was false ond on the. 17th of 
June discharged Kumaran and -ordered 
appellant to pay him Rs. 50 as compensa- 
tion for having made a vexations charge 
against him, | s 


280." 
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As a result of the. tab efore the Magis- 
trate the Police also cla sified appellant's 
‘inf orination : “as false end on the 2oth June 
the Commissioner. of Police sanctioned ‘his 
prosecution | for. giving false inloriuation.. 

-'Appzllant was sent. up by ,the Police, 
for trial -for an offence under section 182, 
Tatian‘ Penal Cote, and has been convict- 
ed and sentenced to one-half meth’ S 
rigorous imprisonment - l 
^ He appeals mainly on the ground that 
the sanction of the Magistrate who dealt 
with the complaint, or of the District Ma- 
eistrate was necessary iu View of the fact 
that the proceedings before the Magistrate 
had followed the enquiry by the Police. 
" So far as the law iis concerned, ‘the case 


of “Po Hiking, v..Ba-E (1) leaves no doubt, 


that his contention is correct, but under 
Section. 537, Criminal : Procedure Code, the 
want of sanction is an, irregularity which 
does not vitiate the proceedings: nnless 
if. has, occasioned’ a failure. ‘ct justice. 
.I have read the Magistrate’s records 
and: I see no reason to believe that there 
has been any failure of justice. It appears 


tijat the parties are enemies,. bein g members. 


of rival gangs, whos: accusations ‘have 
breught them before. the Courts on various 
ocda sions.’ Under these circumstances, it 
is unlikely that appellant would, lend the 
ofnament, 
to prove ‘the loan was discrepant and suss 
picfous and was, in my opinion, entirely 
insufficient to. establish; the: allegation. 
Ts See uo reason, to. douht that appellant 
did give false information , to the Police 
with inteit to, injure his enemy ‘and he 


may ‘éonsider himself lucky that te was; 


not prosecuted on the more. serious charge, 
under. section 211, Indian. Renal .Code. 
‘Valse charges `of this ‘kind deserve se- 
ricus punishment and, inspite of the fact 
that. appellant has also - had to nay. 
$.. 50. to Kumaran as compensation, L 
an. of opinion: that. he has got off lightly. 
"The. appeal is dismissed, and, appellant 
will’ he’ re-arrested and sent to] ail to serve 
the hank! of his sentence. g oh 
SM. [m RON IE Appeal dismissed, 


(1): ie pud. “Cas. “981; 61,3. R. 50; Ea Es 
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_” (ALLAHABAD HIGH COURT. , |> 
CRIMINAL REFERENCE No. 632°0F 19225 


December 6, 1922. `, 
Present . '—Mr. Justice Stuait." |j 
ALLU—Accusep 7° || 47 
VEYSUS "ss uu 


. EMPEROR— OPPOSITE A ji 

Penal Gode (Act XLV of X860), s.. 
Threatening witness in Court— Offence. 7 
An accused person who, during the hearing of. 

a case, makes an impertinent threat to'a "witness, 
in the hox commits an offence tinder section 228; 
of the Penal Code. si Aa . ) 


^ 


Criminal Reference made by the Sesiions 
Judge, Budaun. aan ote 


REFERRIN G - . ORDER. his p an 
application for revision by Allu against 
his. conviction, "under :section: 228; 0b 
the Indian- Penal. Code. I “accept. the 
fects “found by. .the “Court. below 
as correct, and :were ` «as. follows :— 
Allu, -wés on his tridl before a Third , Class 
Special Magistrate while Genden- Lal was 
being examined, as a: prosecution witness 
Allu appears to have had reason to. believe: 
that the witness was turning so often to- 
wards; the complainant, possibly for'some 
inspiration, Allu, at first, objected- Lut 
when he found the witness-repeetirig the 
same trick, Allu,.eddressing thé witness; 


said thatihe (Allu) would pull his ears. ` 


This is:a]lithat happened and whichis said 
to constitute the: offence of the contempt. 
of the Court. Even: the Trial Court has 

found that there was no intention to insult 
the, Presiding.Officér, but inasmuch as this 
conduct..of this accused had the effect 
of the, Special Magistrate startirg £t once 
proceedings under- section 228, that has 
been taken to amount to an interruption. 
to that public servent-while sitting zs a 
Court. The facts -speak for themselves 
and hardly need any comment. In, my 


‘humble: opinion, they do not: constitute 


onve: interruption, offered. to the Special 
Magistrate himself. If tipen this unusual 
expression. used-by the eccrsed the: Court: 
considered himself called upon io take. 
notice ofitasa metter of his cduty,itcannot 
be said thet it amounted. to an .tnterrup- 


tion by the accused himself. I, therefore, 


regret to heve to rote ihat, in spite of tke 


fact that Allu expressed- his. regret and 


-— 


apologised to thet Speciel Magistrate de 
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was seni. up, uader custody and... - kept 
in. *dvalat for some days, and, to cap it 
‘all, he has ncw been find Rs.5. I, there- 
o beg toreport this case to the: Hon' ble 

High Court with the recommendation that 
“his, Conviction may be quashed. - Any ex- 
‘planation which the Magistrate may deem 
-proper to submit will be forwarded to the 
Hon'ble High Court. 

JUDGMENT.—The learned Sessions 
Judge has sire a anjap the scope o: 
the section. Anaccused person who, during 
the hearing. of a case, makes an imperti- 
neat threat to a witness in the box, has 
‘clearly committed an offence under 
Section 228, 1 refuse to interfere and 
retur thé papers. 


© M.DeJi Application disallowed. 


CALCUTTA HIGH COURT. — 
_- CRIMINAL REVISION NO. 233 OF 1923. 
May II, 1923. 
6 Present Mr. Justice C- C. Ghose and ^ 
Mr. Justice Cuming. ` 
SURESH. CHANDRA GHOSE alias 
BARKA—PETITIONER 
versus 


EMPEROR--OrrosiTE PARTY. 

Criminal Procedure Code {Act V of mu 
s. 172—-Calcutia Suburban Police Act (III 
of 1888), s. 47 (A)—Evidence Act (I of 1872), 
s. 145—Police diary of case in suburban area, 
whether privileged — Right of accused to inspect 
diary. 

i the suburban area covered by the Calcutta 
Suburban Police Act the Investigating Police 
Officer keeps his diary under section 47 A of 
that Act and not under s. 172 of the Criminal 
Procedute Code and'no''privilege attaches to 
such. diary, and the accused is entitled to see 
thé statements of the witnesses recorded by the 


Investigating Police’ Officer who have been ex- | 


amined. in Court and to use them to contradict 
the statements.made by those witnesses under 
section 145 of the Evidence Act. [p. 262, col. 
2.) 
Mr. Monmotho.N ath Mukherii, with 
‘him Babus Satindra Nath Mukherji and 


Santosh Kumar Bose, fqr the Petitioner,—- 
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“The , occurrence in’ “this case, took place 


at. Bhawnipur in the suburbs‘. oft Cal- 
€utta. Sections: 162, 172 of the Code 
of Criminal Procedure: do^ Hot apply 
to the Police in the-Town of 'Calcutta.: To 
detérmine what: is the? Town: of: Calcütta 
see Calcutta Police Act (IV BO. of 1866), 
section 3,and.Act IT B. C.. of: 1866, sec- 
tion I,'and Notification im Calcwilà Ga- 
zelie of the 22nd September 1880 "Part, 
page 851.: Section 172 of the Criniihiwi 
Procedure Code not applying, the exami- 
nation of witnesses by the Investigating 
Police Officer, a member: of the Calcutta 
Police Force, must be governed'by.section 
47 A of the Calcutta Suburban Police: Act 
(III B: C. of 1888) and no privifege: could 
be claimed. in respect. of the statements 
recorded.: The: High’ Court should follow 
in this case the course laid down iti: Satt 
v. Emperor (X)... "hu ated 
` Mr. Orr, Deputy Legal Remembrancer; 

for: the' Crown.—I. concede. that sec- 
fions 162, 172 Criminal: Procedure Code 
donot apply tothe case. 

Mr. Mukherj.— he result is. that 
the diary in the caseis'a piece of. WADE 
to which I am entitled to refer." . 

(Ghose, J.—Section 47 (A) of the Sub. 
urban Police Act 1 15 a section which, ap- 
plies}. 

Mr, Orr.—There is no o procedure T the 
Calcutta Police keeping diaries but for the 
sake of convenience they do so. 

(Cuming, J.—But having.done that .can 
a- Police Officer claim: privilege ?] res 

Mr.:Orr.—'The witness is not boünd to 
refresh ^ his-memory and unless. he. so 
refreshes the accused cannot have! access 
to it, when the witness refuses to refresh 
his memory how wou'd the diaries conié 
in? The-accused did not cause summons 
to bé served on the' Police Officer. for the 
mn ot the document. 

Mukherji.—The position is the 
Es “The document is there and.Y want 
tó see it. ). 74 

(Ghose, J.--You mean to say that he has 
no taken the necessary steps, 10 have it 
ptoduced in Court by legal: process]. . 

Mr. Orr.—Yes; had he "done itit could 
hive gone. in as his; evidence. © s. ie 

[ Ghose, J.—It- is: immaterial sisi a:cri- 
‘minal case on’ whose behalf it,is putin, 

(1) 2 Ind..Cas. 591 ..36 C. 500. zor Cr. LJ. 83, 
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tJ: o^ 5 JUDGMENT, 

. Cuming; J.—The facts of this case 
ate as follows.: The. petitioner, Suresh 
-Chandra Ghose, was on his tria] on charges 
under sections 324 and 326. In the course 
of the trial an Investigating Police Officer 
was examined zs.a witness. "Ihe. accused, 
forthe purppse, apparently, : of contradict- 
ing the witnesses for the prosecution, 
questioned the witness (Police Officer) 
withregard to, certain statement made 
to:him by the witnesses end on his stat- 
ing hedid not recollect asked him to refer 
to his diary to refresh his memory. "The 
witness refused to do so-an the ground 
that it was a special diary and had been 
recorded ander section 172. Upon this 
the defence filed a petition asking the 
Court, in the interests of justice, to send 
for'the diary of Panchanon. Mukherji and 
tolookatitendallowthe defence Pleader 
to inspect the said diary on certein points 
which, had been raised.by the petitioner. 
The Magistrate medean order on the peti- 
tion rejecting it:on the ground that the 
petitioner was not, under, the law, entitled 
toinspect the diary as it was a diary pre- 
pared under section 172 of the Criminal 
Procedure ; Code.: Mr... Mukherji, who 
appeared for :the petitioner, has con- 
tended that the diary in question 
somes neither: under section 162 nor 
mider section 172.0f the Code of Criminal 
Procedure .as it was not made under that 
Code. The diary, he contends, and, this 
point has not been disputed by Mr. Orr 
who appeared for. Crown, was: prepered 
ander. section: 47 (A) of the Calcutta Sub- 
urban Police Act (III of 1888)—the offerce 
in question, having been committed in 
Bhowanipur. which íalls within the area 
covered by the Suburban Police Act end 
that the diary in question being prepared 
under section 47(A) of the Suburban Police 
Act ‘there is:no question thet a privilege 
attaches: to it, that section 172 ‘has no 
application and thet, therefore, the ec- 
«cused person would be entitled to use those 
statements, recorded by the Police Off- 
cet, of witnesses who have been examin- 
'éd: im the case, to contradict. those wit- 
nesses who had-given evidence before 
-the Magistrate . under section 145 of the 
Evidence. Act. Mr. Orr contened that 
jf the "accused “person .cesired. to pse 
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the document tocontradict the witnesses, 
he should have proceeded under section 94, 
Civil Procedure Code, and that he should 
have-asked for a summons on the Police 
to produce the necessery document. No 
doubt thet would have been a correct 
procedure but it is quite possible that 
the accused or his Counsel was misled 
by the procedure whichis usually adopted 
in the matter of dealing with diaries of 
Police Officer under the Criminal Pro- 
cedure Code. I think that the iccused 
is entitled to see theé'statements of the 
witnesses recorded by the Investigating 
Police Officer who have been examined 
in Court and to use them to contradict 
the statements made by these witnesses 
under the provisions of section 145 ofthe 
Evidence Act. The findng and senterce 
must be set aside «nd the case be sent 
beck to the learned Police Magistrate to 
pass orders after allowing the accused an 
opportunity of cross-examining and con- 
tradicting the statements of those wit- 
nesses by their stetements made to the 
Police. The triel will be resumed from 
that point and the Magistrate .will pass 
orders after allowing the eccused this 
opportunity. - . ow 

Pending the disposal" of the .case the 
accused will rem^in on the same bail as he 
isonnow, The ju/gmentin appeal is also 
necessarily set áside, e 

Ghose, J.—I agree. 

S. C. M, aa 


Oder secordingly. 
N. H, 


A ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 450 or 1922, 
| October 14, 1922. 
Present:—Mr. Just:ce Stuart, . 
EMPEROR— PROSECUTOR 
- VerSUs i 
Criminal is mE n 
2 vyoceaure 
34 5— Penal Code (Act X rt ps ee 
Compounding vjfence— Document of compromises 2 


r 
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S., a Railway passenger, complainad to the 
Police that he had been assanlted and abused by 
J., the Guard of the train in which he had travell- 
ed. “Upon this J. was charged with the commis- 
sion of offences under sections 323 and 504 of the 
Penal Code. At the trial, he.produced a docu- 
ment alleged to have been written by S., which 
said; “Mr... /. has come to me and offered an 
unconditional apology. I beg to withdraw the case 
against hint." S. admitted the agreement but 
said that it was ‘given for office and not for Court’ 
and that he wished the accused to betried. The 
Magistrate held that the agreement was not a 
compromise but a withdrawal which could only 
be made by ‘intimation to the Magistrate” and 
finding the accused guilty sentenced him to a fine, 
On a reference ot the case to the High Court: 

. Held, thatthe case had been compounded by S. 
and'the conviction of J. was illegal. 

. Reference made by the Sessions Judge, 
Benares: 

: REFERRING ORDER.—The facts which 
give rise to this application are as fol-' 
lows:— AE ' 

A student, named Sushil Chandra Chakra- 
verti, was travelling by train from Benares 
to Ballia. At Benares City Station he ask- 
ed the Gaurd of the trian, J. John, the 
time. The'latter abused him and assaulted 
him with his flag. Sushil Chandra made- 
a complaint io the Police which was re- 
corGed. On, this complairt a case 
was instituted - -under section - 120 of 
the Railways Act. -Four days later, om 
the 17th July, John apologized to Sushil 
Chandra in the presence of Dr. Rai, 
Assistant Civil Surgeon. Sushil Chandra 
wrote out and gave to John a document 
which runs as follows :— This is to say 
thet Mr. John, Guard, B. N. W. Railway, 
came to me and offered an unconditional 
dipology -before Dr. L. N. Rai, Assistant 
Surgeon, Benares. I beg to withdraw 
the case against him.’ ‘This was signed, 
dated and given to the accused, who pro- 
duced it in Court on the roth of July. 

The Magistrate took evidence. Sushil 
Chandra admitted the agreement of the 
17th -but said that it was ‘given for office 
only and not for Court," and that he wished 
the accused to be tried for having abused 
and beaten him. John at first made a 
statement minimizing the offence,. . but 
when charges were framed under section 120 
of the Railways Act and sections 504 and 323 
of the Indian Penal Code he pleaded guilty 
to all. The Magistrate. acquitted him .of 
the charge under sectioni20 of the Railways 
Act and found him guilty of: offences 
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under sections.504 and 323 of the Indian. 
Penal, Code and. imposed -a sentence of - 
fine, | c T d f aT 

It is pleaded that the offence had been: 
compromised, and that, therefore, a con-. 


"viction was illegal. The Magistrate. ap- 


pears to think that the agreement was not - 
acompromise. He saysit was a withdrawal, 
which can only be made by "intimation: 
to the Magistrate" but he isled astray ‘be- 
cause the word “withdraw” happens to. be 
used in the agreement. It is not a with-/ 
drawal in the technical sense, as this can 
only be made-by the prosecuting authority. 
Then he says that there is "no considera-: 
tion." "There is no provision of law which 
forbids the compounding of offences for an 
apology. In fact cases are cotistantly 
withdrawn when an apology is offered; 
in particular cases of defamatjon or abuse. 
In.my opinion the document, Exhibit B, 
has only one meaning, namely, that 
Sushil Chandra had accepted an apology 
and did not wish any further proceeding to 
be taken. Technically speaking, he . had 
at that time no case to withdraw, but.it is 
an offence, not a case, which is compounded. 
Once au offence is compounded, no Court 
can take further action in the matter. In 
cases of a more serious nature the Court 
can refuse permission to compound an 
offence, but not an offence of this nature, 
which is merely the use of offensive language 
aud a mote or'less technical assault with 
a guard's flag: When .Sushil Chandra 
gave the document, Exhibit B, to John 
he.compounded any offence which John 
had committed against him, and as far as 
their. personal quarrel was concerned the 
Magistrate had no jurisdiction. He had 
still to go on with the case under section 
120 of the Railways Act, which -could 
not of course be compounded by Sushil 
Chandra, who was merely a witness. 
If the Magistrate had found that an offence 
under the Railways Act had been committed , 
he could have disregarded Exhibit B 
and.sentenced.the accused on his plea of 
guilty. For some not very clear reason, the 
Magistrate holds that section 120 does not 
apply to Railway servants. I do not agree 
with the Magistrate. There is nothing 
to limit the scope of section 120 to the 
general public, any more than section ‘119, 
which undoubtedly includes Railway ‘ser. 


- 
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vàüts;. “As the “matter stands, however, 
‘the accused has been’ acquitted of the 
offence charged under section 120 of the 
Railways. Act. Having acquitted the 
accused of the -only offence for: . which 
there’ was: a. “ prosecuting authority, 


the Magistrate could not, in my ‘opinion, 


legally chatge the accused and convict 
him of offences under’ section 504 and 
section 323. The only person aggrieved, 
óüce the charge ‘under section 120 of the 
Railways Act was. dropped, was Sushil 
Chandra. He had, I consider, com- 


pounded the offence against him, and 


the Court was, therefore, without jurisdic- 


tion in convicting and ‘sentencing . the’ 


accused, 

"I have not. seen any ruling of the 
Allahabad High Court defining the word 
“compound,” sebut my view. of the document 
filed in the present: case appears to be in 
accordance with the rülings of the Madras 
and ` Calcutta High Courts; vide Mahomed 
Kanni- Rowther x. PattaniInayathulla Sahib 
(rt) and Murray v. Queen-Empress. (2). 
“As I consider that the conviction was. 
illegal I refer the matter to. the Hon b!e 
High Court for any‘orders that may be con- 
sidered: necessary.. The Magistrate will be 
asked tositbmit any:expanlation thathemay 
wish forwarded within ten days. . | 
«Munshi: Bhagwati’ Shankar, for the Ap- 
plicant. | i ; 
: Mr. A: Sanyal, for the Opposite. Party. 
+ JUDGMENT.—Mr. Sanyal, for > Sushi 
Chandra Chakraverti, states that his client 
does rot oppose. the application. His 
client accepted the applicant's apology, and 
had- no intention of ^ proceeding with 
the case. He did net .prosecute. He 
withdrew. - The- Police, however; challan- 


` -ed under section x20, Railways- Act, and 


he was called às. a witness. The. applicant 


was acquitted under that charge.. 


I: accept the lcarzed. Sessions Judge’s 
‘view. “The case, in so far as.the charges 
“under sections.504-and 323'0f the. Indian 
“Penal ‘Code were concerned, was clearly 
‘compounded. ^ - ' ^" ue d 
«J set aside the convictions and sentences 
‘and direct the fine, if;paid, to be refunded. 
© NOE. ` Conviction. set aside, 
»:(r) 31 Ind. Cas. 819; 39 M. 946; 2L. W. 1206; 
18 M.L. T. 602; 16 Cr. L. J. 803: ^ - 
**(2) 21 C. 1033 10 Iud. Dec, (N. $) 79t.-. 
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CALCUTTA HIGH COURT. 
. CRIMINAL REFERENCE NO. 39 OF. I102-. 
June 15, 1922. 

Present :-—Siv Lancelot Sanderson, KT., 

Chief Justice, ant Mr. Justice. Panton, 
l EMPEROR—PRoSECUTOR ; 

i versus 
GANESH CHANDRA GOLDAR. 
—ACCUSED, | —— 

Evidence Act (I of 1872), s. 24—'' Person in 
authority ''— Collecting and assistant panchayat—, 
Confession io panchayet upon inducement, ad- 
wWisstbility of—Subsequent statement io Mazistrate 
—Confesston retracted afterwards, effect of. l 
` Where a collecting panchayat and an assistant 
panchayat take a prominènt part in holding an 
inquiry -into the circumstances of the commission 
of a murder, they must be taken to be ‘persons 
in authority " within-the meaning of section 24 
of the Evidence Act, and if the accused person 
is assured by the assistant panchayat that he 
would be let off if he disclosed everything; and 
in consequence of that assurance he makes a state- 
ment, that statement is inadmissible under the 
provisions of the section above quoted. A similar 
Statement made. subsequently to a Magistrate, 
and retracted afterwards, would- be in- 
admissible in evidence, unless it could be showr 
that the impression which was made upon the 
accused’s mind had been entirely removed thete-. 
from. [p. 266, col.2.] _ 


Criminal Reference - made by the. 
Sessions Judge, Faridpur, dated: the. 
22nd April 1922. : 


Babu Atulya Charan Bose, forthe Accused, 
Mr. Orr, "Deputy Legal Remembraxcer, 
for the Crown. 


JUDGMENT. ` 

Sanderson, C.J.— This is a Keference by. 
the learned Sessions Judge of Faridpur in 
à case in which Ganesh Chandra , Goldar. 
was charged with murder and with cons- 
piracy. There is no doubt that the de-, 
ceased man, Kali Kumar Mozumdar, 
was murdered on his way home about the 
middle of the night after having atiended 
an arbitration , and the case for tlie prose-, 
cution was that the accused, person 
and others attacked him as he was. 
passing a clump of trees and. inm- 
jured him severely. Although he was able 
to drag himself tu the nearest house, which, 
belonged tu a man named Kailash. Chandra. 
Sarkar, he died very shortly afterwards 
without being able to give any indication 
as.to'.the persons. who had attacked, bim. 
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. The case against the accused depends 
almost entirely upon certein confessions 
which the accused is alieged to have 
made, Certain of the . neighbours as- 
sembled at the house of Kailash in answer 
toa summons trom Kailash, including the 
two panchayats, Amrit Tal Basu, who was 
the collecting panchayat, and Mahade 
Biswas, who was the assista int panchayat, 
and a- man called Dinabandhu Sarkar, 
who described himself as a cultivator, but 
who seems to be one of the men who took 
a-lead in what took place subsequentiy 
and he described himself as a “‘Thekur’. 
It-was atter these people had assembled 
that the accused person, who was known 
to have been animated by feelings of en- 
mity against Kali Kumar Mozumdar, was 
summoned to the house. “This was im the 
early morning after the night when: the 
.attack upon Kali Kumar Mozumdar was 
` måde, and the evidence is that he wa 
Drought into tne preseuce of the S 
that he was' tremblirg sad pale and 
could hardly speak or stand up. When 
asked to say- what te knew 
about it, after some little’ time he 
is ‘supposed to have said that he could, 
not: say anything. Eventually he asked 
tabe taken aside ana said that. then he 


would state what he knew.’ Thereupon he 


was taken ta another part of the compound, 
and in the presence of Banamali Biswas, 
Manikya Bala Dinabandhu Thakur, Mohev- 
dra Nath Biswas, Mahadeo Biswas, Amrita 
Lal Basu and perhaps one or two others 
he is alleged to have made a -confession 
that he was concerned inthe murder of the 
deceased man with others whose naines 


he-mentiored. ‘This confession is spoken. 


to by the witnesses to whose evidence 
the ‘learned. Judge has referred. The ac- 
cused’ was detained by the villagers. 


The-Sthb-Inspector: arrived on the next 


day anl committed him to custody. On 
the foliowing dey he was taken before a 
Magistrete who, after warning him and 

aiter satisfying: himself that the statement 
he: wis-about to make was to. be mede 
voluntarily, recorded his confession, which 


amounted to a statement thet he had been . 


concerned with others in the murder. of 
this deceased man. At the trial 
thit confession was withdrawn, and the 
aceused person said that he: had never 
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made the statement which was spoken 
to by the panchayat, the assistant panchar 
yat: and Dinabandhu and others ‘shortly 
after the murder. 
TheJury were unanimous in-their verdict 
of- acquittal. and they added that they 
were not -satisfied that the confessions 
of the accused were true or that tbev had 
any -evidentiary value. Thelearned Judge 
came to the conclusion that there was no 
doubt that these confessions were proved, 
ond there was a certain amount of corro- 
boration and that he was convinced that 
he accused was guilty and clearly ought 
to. be convicted. 

There is oue point in this case which does 
not seem to have been noticed by the Jearn- 
ed Judge and that is that Amrita Lal Basu, 
when he was. ‘giving evidence before. the 
Committing Magistrate, said as follows:— 
“He”, that is to “ay, the accused, 

“was then taken in another partvof the 
compound, and in the preseuce of -Bana- 
mali Biswas, Manikya Bala, Dinabandhu 
Thakur, Mohendra Piswas and one or two 
other persons he slated thet he was ready 
to speak out the truth if he was saved from 
the consequences. Dinabandlu and others 
told him that he would be let off if Le ais- 
closed everything. . That. evidence 
was given in February 1922. This- wit- 
ness while giving AR at the trial said: 
"Nose of us told the accused that they 
would let him go ‘if he Spoke the . truth. 
I did not say before the Committing Mepis- 
trate that Dinabandhu and others told 
him that ke would be let off if he disclosed 
everything,” .. Therefore he contradicted 
the statement which he had raude before 
the Committing Magistrate. He went so 
far as to say that he did not say what ap- 
peared in his deposition. In my judgment; 
however, it must be taken for the purpose 
of this reference that ke did say before the 
Committing Magistratethat which appears: 
in bis deposition, which I heve read, Itis 
significant that the statement was made 
in February and his renunciation of it was 
made in April I do:not know what. .in- 
fluence may have been. brought. to. besr 
ipon him in the interval, . Dinabandhu 
was cross-examined on behelf of the accused. 
and he said, “We did not tell. the accused 
that he.need not be afraid and that ro 
harm should. come to him," .- That. state. 
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ment was made in April at the trial. For the 
purpose of my judgment, I proposeto 
assume that that. which appears at page 

27 of the paper-book in the evidence of Am- 
rita Lal Basu before the Committing Megis- 
trate is true, thet- the, accused dia ask 
whether if he spoke out the truth be would 
be saved from the consequences, and that 
he was assured that he would belet off if 
he disclosed everything. and that in conse- 
quence of that assurance he made the state- 
ment, 

Now, the question is whether that state- 
ment is admissible in evidence; and that 
depends upon the provisions which are 
to be fotind in section 24 of the Evidence 
Act, which provides : ‘A. confession 
made by an accused person is irrelevant 
in a criminel proceeding, if thc . making 
of the confession appears to the Court to 
have been caused by any inducement, 
threat or promise having reference to the 
‘charge against the accused person, proceed- 
ing from a person in authority, and suffi- 
cient, in the opinion of the Court, to give 
the accused person grounds which would 
appear to him reasonable for supposing 
that by making it be would gain any ed- 
vantage or avoid any evil of a temporal 
nature in reference fo the proceedings: 
against him.” I have no doubt that 
the inducement was given to the 
accused. I have no doubt that it was 
sufficient to give the accused g srounds 
which would appear to him reasonelle 
in supposing that he would gain an advan- 
tage in reference to the proceedings; and 
the only question which causes any difi- 
culty in my mind is whether the induce- 
ment. was ore which proceeded from a 

"person in authority,” It has been supges- 
ted by the learned Vakil on behalf of. the 
accused that the. collecting. panchayat 
and: the assistant panchey at ‘were both 

"persons in authority” within the meaning 
oi the section. There is no definiton in the 
Indian Evidence Act of a “person in 2utho- 
rity.” The words have heen construed 
, in England , and the test which has been 
applied is this:: hadthe persons authority 
to interfere in the matter? As tar as the 
accused is concerned, 1 have no doubt that 
he thought that the persons, .or some 
of them, to whom He addressed the 
question whether he wold. be saved from 
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the cousequences if he spoke. out: the truth, 
were "persons ii authority, i uput - that, 
would nut be sufficient to. justily us in 
holding that they were “persons in autho- 
rity.” In my, judgment, having .re- 
gard to the position of the collecting, -pan< 
chayat and the position of the,. assistant 
pan chayat and the part which ther: were 
tuking in holding the enquiry into the cir- 
cumstances of the murder, it must be 
held, on the fects of tliis case, and I confine 
myself to the facts of this case, that they 
must be. taken to have been "persons in 
authority. ii b i qa 

Then the next question 3 is P .Did the, 
inducement nroceed from either at these 
two men whom Y have held to he,” :pergong 
in authority’? on the facts, of ‘this, case? 
‘There is no sufficient evidence in, my. judg- 
ment, to show that the induceinent pro: 
ceeded from the collecting panchayat,, Am- 
rita Lal Basu, but I think there is. just 
sufficient evidence to justify. us in holding 
that the inducement, proceeded ^ fron: 
Dinabandhu and others who- would, in, 
my opinion, include Mahadeo Diswas--the 
assistant panchayat. : Consequently, J} am 
prepared to hold that the.inducement did 
proceed from the- assistant panchayat and 
others and that, under the circumstances 
of this case, the assistant panchayat was a 
"person in authority",  Conseauently, in 
my judgment,.the confession, which the 
accused is alleged to have: made after he 
had been assured that ‘he would be saved 
from the cousequences, was not admissi- 
ble by reason of the, provisions of 
section 24 of the Evidence Act. _ If that Fe 
so, the real ground upon which-the learned 
Judge referred this cese. to this. Court 
disappears. 

It is true there is the confession which 
the accused. made before the Magistrate. 
That was a retracted coniession, and it 
would not be admissibie in evidence unless 
it were shown that the impression which 
was made upon the accused's mind by the 
inducement, which was held out to him 
in the way which I have described, had 
been entitely removed from his- mind 
before he made his confession before the 
Magistrate, Theat matter has not been 
considered by the learned Judge, aná- 
there is no fincing by the learned Judge. 
upon this point, It is difficult for this, 
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Court to come to the.concíusion that, if 
the accused was induced pe the promise 
which was made to him by Dinabandhu 
and others ta make the first coniession, 
that inducement was not, to some extent, 
the cause of his making the confession be- 
iore the Magistrate. ' a 

For these reasons, iu my judgment, this 
Reference ought net. to be accepted, 
and the accused. should be discharged and 
released trom. ustodv., 

Panton, J.—-I azree. 


We GA, & NH Reference rejected, 





CALCUTTA HIGH COURT. 
: CRIMINAL REFERENCE No. 29 OF 1922. 
"^ - May 26, 1922. 

Present; —Sir Lancelot Sanderson, KT, 

Chief Justice: and Mr. Justice Panton. 
EM PEROR—PROSECUTOR 
VeErSUS 

"PROPULLA.KUMAR MAZUMDAR 
' ~~A CCUSED.’ 

Penal Code (Act XLV of 1860), ss. 34, -114, 
302—Murder—Several accused—Doubt as to actual 
murderer— Proceduye— Jury tvial— Verdict of Jury 
partly accepted. by Magisirate—Reference to High 
Court—Case, whether vre-opened—Criminal Fro- 
cedure Code (Act V of 1898), s. 307. 

Section 34 of the Penal Code does not create 
an offence, büt merely lays down a rule of law. 
[p. 269, col. 1.) 
^ Emperor v. Nirmal Kanta Roy, 24 Ind. 
Cas. 340; 41 C. 1072; 18 C. W. N. 723; 15 Cr. L. 
T. J. 460, referred to. 


1 


An accused person cannot be conveited’ 


under section 114, Penal Code, when no 


‘charge has been framed against him under that. 


section. [p. 269, col. 2.] 

A person was waylaid by two men one of whom 
stabbed him in the neck with a dagger. They 
were pursued and one P. was seized while the 
other escaped. P. was identified by the deceased 
as one of the assailants. In consequence of a 
_ statement made by P. M. was also arrested. The 
two men were tried under sections 302 and 


9" Code. The 


found M not guilty and further said that there 
wasa doubtas to whether P. struck the fatal 
blow. The Sessions Judge accepting the verdict 
as to M. acquitted him but as to P while accepting 
that there. was a doubt as to whether he struck 
the fatal below, the Judge did not agree that 
there- was any doubt as to the two acting in 
furtherance of a common object and holding that 


Pwas guilty under section va , Indian Penal 


Code, referred the case to the Hig h Court: 
Held, (1) that the J ury having found that thee 


Penal "Jury unanimously 
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wasa doubt whether P.. struck the blow 
and the Judge having accepted the verdict, 
the High Court could not enter upon the consi- 
deration of. that question; [p. 268, col. 2.) 

(2) that under the circumstance it was 
doubtful whether section 34 of the Penal Code 
was applicable, and that, instead, P. should be 
tried again under section 302 read with section 
114 of tbe Code. fp. 269, col. 2.1 


Criminal Reference made by the Addi- 
tional Sessions Judge, Dacca, dated the 
roth March 1922. 

Babu Manmatha Nath Mookerjee, (with 
him Bebu Narendra Kumar Bose, fcr the 
Accused. 

Mr. Ovr, Deputy Legal 
for the Crown. 

E JUDGMENT. . 

- Sanderson, C. J.—This is a Reference 
under section 307 of the Criminal - Pro- 
cedute Code by the Secofd Additional 
Sessions Judge of Decca in a case in 


Remembrancer, 


which two persons, Manindra Kumar 
Sen and. Profula Kumar Mazumdar 
were charged with murder. The nême 


of the man who is alleged to have been 
murdered wes, Mukunda Lal Goon, and, 
I do not suppose that any one who has 
read the evidence in this case, hes any 
doubt that Mukunda, Lal Goon was, in 
fact, murdered. The Jury were. un eni- 
mous in their verdict "which runs-as fol- 
lows:— 

“We think Manindra not guilty: but 
we think there is a doubt in the case of 
Profulla , and that he should get the bere fit 
of the doubt." 

The learred Judge accepted the 
unanimous verdict of the Jury thet Manin- 
dra was not guilty: he found that this 
accused was not guilty and he directed 
him to be acquitted ard released from 
custody. 

W th regard to Profulla, the learned 
Judge disagreed with the verdict of tke 
Jury, and referred the cese for tke de- 
cision of the High Court under section 
307 of the Crim nal Procedure Code. The 
Letter of Reference sets out the reasors 
which actuated the learred Judge to refer 
this metter to the High Court, ‘and he 
steted the offence of which he considered 
Profulla to be guilty, viz., under section 


a of the Indian Penal Code. 


Mukunda was stabbed in the neck, 
and when assistance came to him, he as 


- 
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asserted. that he had been stabbed by two 
men, whom he pointed out, and who were 
át that time running away. The two 
men were ` pursued. One of them’ was 
caught and taken into. custody. This was 
Profulla whose case is the subject of this 
Reference. "The. case of Manindra: turned 
to a large extent ' upon the question. S 


identification, end tke learned Judge, 
a chatge which is conspicuous for its 
clearness, and fairness, dealt’ with the 


evidence telating “to” this question, and 
I gather from his charge thet the reason 
why he accepted the verdict of the Jury 
as to Manindra was that the learned Judge, 
having regard to the evidence es to the 
identification of Manindra, could not say 
thet the verdict wes unreasonable. | 


` In his Letter of Reference the learned 
Judge - dealt with the verdict of the Jury 
with regard to Profulla.. as follows:— The 
Jury- were unanimous that there is not 
sufficient evidence to find Profulla Kumar 
Mazumdar guilty under section 302 .with- 
out the aid of section 34. This verdict 
too: I accept, 'though I do not agree with 
it. But the Jury also found unanimously 
that there: wes a doubt that accused 


Profilla was guilty . under section 302 


———— Á 
. 


Iam clearly of opinion that it is necessary 
for the ends of justice to refer the case. 
I have the honour to submit the records 
for the orders. of the High ‘Court under 
secton 307 of the Criminal Procedure 
Code." A later passage - in - the- Reference 
is as follows:—'‘ Though, I personally :am 
satisfied that Profulla, accused, struck the 
fatal blow, I can accept the Jury’s verdict 
that there is a doubt on the matter.” 1 
understand the learned Judge to mean 
that, although he himself was Sat sfied 
that Profulla was the man who struck the 
blow, the Jury evidently had a doubt 
on the" matter, and thet he was not able 
to'say that, that doubt was- unreesonable; 
consequently, he: could accept the: verdict 
of the- Jury as to that part. of the case. 

He then went on to say, ''But the -Jury 
also-held that there is-a reasonable: doubt 
that the two youths acted in furtherance 
of a common intention. This I consider 
perverse. To my mnd the , adm tted 
circumstances are wholly inconsistent. with 
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question whether upon 


.the Letter of Reference, 
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the view iata e ther of the i. > youths ild 
be ignorant of his companion sintention.” 
He then set out the reasons for that 
conclusion; end. continued," I am of opinion 
that accused Profulla. is clearly guilty 


under section F of the: Indian Penal 


Code, and the verdict ot the Jury is per- 
vetse due to reluctance to find. i one 
guilty ofa capital crime.’ 


i 


The learned Counsel for the Crown con- 
tended that, having regard ‘to’ the form 
in which the verdict regarding Profulla 
Kumar Mazumdar was given, and to the 
fact that the learned Judge recorded his 
disagreement with it and referred the 
case under. section 307 .of,the: Crim nai 
Procedure Code,: it-was open to this Court 
to examine the evidence - -and to hold that 
it was Profulla Kumar Mazumdar who 
stabbed the deceased man. But we must 
have regard to the Letter of Reference, 
and itis clear therefrom that the learned 
Judge accepted the Jury's- verdict as 
to this part of the case. That being so, 
in my judgment, we ought not to 
consider that question -on this Reference. 
It isnot necessary for me to decide - the 
“this Reference 
we have jurisdiction under section 307 
of the Code of Criminal Procedure ‘to enter 
upon the enquiry as to whether’ -the ac- 
cused Profulla did strike- the fetal blow, 
because, having regard-to the terms of 
I-am -clearly of 
opinion that we ought not to'do' so. -The 
Jury found that there was a doubt whe- 
ther Profulle struck the blow and the 
learned Judge has clearly accepted the 
verdict of the Jury on that part of the 
case. Consequently, in my judgment, 
this Court ought not to enter upon the 
consideretion of the' question involved 
in thet part of the cese. ' 

- The only question we have to decide 
on this Reference is whetker the learred 
Judge was right in his cenclusicr, that tke 
adm tted circumsterces were wholly in-° 
consistent with tke view thet eitker of 
the two youths could be ignorant of his 
companion’s intention, and we have to 
consider that. part of the case upon the 
assumption that one of the two'men, who ' 


were present, muc the-fatal. blew. end 


wee wl wie FS 
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on the further assumption “that itis wot 
proved” which of the two men struck the 
fatal blow. The learned Judge with res- 
pect to this part of the case ‘directed the 
Jury as follows :—'" By section 34. .of the 
Indian Penal Code when 2 crim nal ect 
is done by several persons, in furthet- 
ance ofthe common intention of all, each 
of the persons is liable for that “actin the 
same manner asif it were done by him 
alone. If, therefore, the man who ac- 
Companied 'the stabber had a common 
intention with the stabber, viz., the caus- 
ing the death-of Mukunda, then; such com- 
panion is liab!e for the stabbing as if he 


had actually stabbed,” and he! concluded’ 


his ‘charge to the Jury ‘as follows :—-'' If 
you are of opinion that the two men had 
a common object in view, viz.;: to cause 
the death of Mukunda, then both ate equal- 
ly guilty. I£, "however, you are ‘of opinion 
from the evidence and circumstatices that 
one of the two might reasonably have 


been, ignorant ‘of his companioii’s inten-: 


ton, then only the man who struck the 
fatal blow can be found guilty: and if sup- 
pos ng that you are of opinion that one of 
the two men only is guilty and you -are 
unable | to decide. which of them struck 
the fatal blow, then it is your dem to find 
both not guilty." . - 


Here, in my jüdgment, arisés; a. diff-. 


culty. Assuming that this Céurt has to 


approach -the case on the basis’ that it is 


not proved which. of the two men stabbed 
the deceased man and that oneiof them 
only undoubtedly did, I have ‘consider- 
"able doubt whether the provisions of sec- 
tion 34, are applicable. It must be ře- 
membe red that section 34 dces not create 
an.offence.: The provisions thereof: mere- 
ly lay. down a rule oflaw. The meaning 
of ‘that section was. considered, by Mr. 
Justice - 
v. Nirmal Kanta Roy (1), end I reed. rot 
do more than to refer, for my present, pur- 


pose, to the decision of the learred Judge. 
"The.deceased man was killed’ 
which wes. 


in that, case. 
by one blow with the dzgger, 
left sticking in. his. neck. The. : defence 
of the. accused, Profulle 
dar, -was. that the fatal 


M 24 Ind. 'Cas. 


blow : wes ‘struck 
"340; 41 €. 1072; 


EH 


to me, therefore; 


‘could: be tried again on the 


Stephen in the case of ‘Emperor 


Kumer Mezium- , 


38 (C We: 
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by the man who was with him; it seenis 
that the charge which 
should have been preferred against -the 
accused: as an alternative to the main 
charge’ under section : 302 of the Indiah 
Penal Code was a charge under section 302 
read with section 114 of the Penal Code. 
The learned Vakil for the accused has 
argued that the accused wes not charged 
under section 114 with abetment, and 
that he cannot now ‘be convicted: by this 
Court under section 114, inasmuch. ‘as the 
charge was not framed against him in the 
Trial Court. We ‘ate of opinion that 
We must accede to that argument. The 
Tesult is that we accept the Reference 


to this extent that we direct that this 


case be remanded in order that the ac- 


cused  Profulla Kumar nmay further 
be placed upon his trial. We desire to 
make it clear, howe ver, that, inasmuch 


as the Jury have given a verdict in his 
favour upon the question whether Pro- 
fulla struck the fatal blow, and the learned. 
Judge has clearly: accepted that verdict, 


we do not consider it -right thet he 


should be put upon his trial in respect 
of that part of the case again. It may 
be said that, strictly speaking, inasmuch 
as the learned Judge has" not registered: 
an acquittal in respect of Profulla, he 
basis that 
it was he who stabbed the deceased man. 
In our judgment, however, it would not 
be right, for the reasons already stated, 
to put  Profulla Kumar Mazümder on 
his trial again in respect of thet matter. 
Consequently; we direct that tbe further 
trial be-confired 1o & charge under sect on 
302 combined with section 114 of tke 
Indian Penal Code.. 
- I conclude. my judgment by- saying 
that I do not feel. that the. course which 
we are directing is^ altogether a satisfactory 
one, ‘but no other. option 15 left to us by 
reason, af the way in which the matter 
has been referred to us by the learned 
Judge. .'The.learred Judge, apparently, 
was satisfied .that Profulla hed struck 
the fatal’ blow. and it night have been 
better if he had referred the whole case 
against .Profulla to this, Court, instead 
of dividing the verdict of the Jury in 
the maver in which he did, and.accepting 


yo | 


-part and disagreeing with part. At the 
same time, we desire to express our re- 
cognition of the great care with which 


the learned Judge dealt with the case, . 


which was by no. means free from difh- 
culty. ; 
The result, therefore, is that the case 
must be sent down to the lower Court 
for te-trial in the limited way which 


I have indicated. 
Panton, J.—1 agree ` : 
nN, E. Case remandel. 
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1922, which show that Rafi failed to 
identify the above Kale or Kale Khan, 
alias Shubrati or Barati. 

" The point of making this reference 
is that since the conviction of Kale altas 
Barati on the 18th of November i021, 
one Rafi was arrested iu Delhi, Rafi 
made aiong aetailed confession con- 
cerning a large number of dacoities coniinit- 
ted in the Meerut District by himself and 


his associates. Amongst the dacoities men- 


tioned by him was this identical dacoity for 


which Kale alas Barati was convicted, The 


confession of an admitted bad character 
may be worth much, or little. Yn this 
instance the confession of Rafi has been 
tested in the most thorough, searching and 


- gatislactory manner possible by the de- 


pad 


_. ALLAHABAD HIGH COURT. — 
ÜRIMINAT, REFERENCE NO. 449 OF 1922. 
September 13, 1922. 

Present -—My, Justice Stuart. 
EMPEROR-—PROSECUTOR 
7 YENSUS 
KALE—At CUSED. 

Criminal Procedure Code (Act V of 1898), 
S: 369— Review— Revision— Order passed by one 
Judge, whether can be revised by another Julge, 


A High Court Judge has no jurisdiction to 


revise an order passed by himself or by another 


judge of the Court, 

Reference made by the Sessions Indge, 
Meerut, on a motion made by the District 
M.gistrate, Meerut. 

FACTS appear from the following 
order cof the ` Magistrate, Meerut:—- 
« I refer the case to you of one Kale 
alias Barati, Shaikh, who was con- 
victed by Mr. Neave, Sessions Judge 
oi Meerut, on the 18th of November 1927, 
uuder section 395, Indian Penal Code, and 
was sentenced to 10 yeer's rigorous imprison- 
‘nent, I forward in original e lengthy 
and detailed report from the Superin- 
tendent of Police on the subject of this 
ease, I also forward statements, which 
{have recorded, made by (1) Rafi and 
(2) Sub-Iuspector "Iriloki Narayan who 
investigated the above dacoity case. I 
also forward the identification proceedings 
held in Agra Jail on the i8th of August 


putation of a DeputyMagistrate, Chowdhury- 
Harpal Singh, to go round with the Police 
Inspector, M. Abdulla Khan, to the scenes 
of the various dacoities mentioned by the 
approver, aud make notes of all he seid and 
did. As a result of this searching test, 
the coniession of Rafi has ‘been proved 
true up to the hilt. He has been found 
wrong in practically nothing . With re- 
vard to this particular dacoity, he states 
definitely that Kale akas Parati was not 
one of the dacoits and he doès not know 
lim, He has failed to identify him et the 
Agra Jail. There is nothing to show 
collusion between the two, for Kale alias 
Barati was arrested and convicted some 
months before Rafi was: atrested in Delhi 
in the month of March 1922. 

“Supposing that the dacoity case in ques- 
tion was at the present moment under 
investigation with ‘its identification evi- 
deuce by three persons, TImrao, Constable, 
and the two other witnesses, and at the 
same time with the contradictory evi- 
dence of Rafi’s statement, hitherto corro- 
borated in all three cases, there can be 
no doubt that tne Police would hesitate 
very greatly before sending the case up 
to Court and would almost certainly not 
chalan the case. r 
- “Similarly, if Mr. Neave had had this 
additional evideuce before him at the 
time he was writing his judgment. it is 
very probable, if not certain, that he would 
have modified the remark he made 
therein, viz., ‘I am, therefore, disposed to 
accept the identification evidence ag. 
genuine,’ 


Vel pu) 
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" "Tt'canno 
that the identifi cation was nof. 
-but T think it is certain that most Courts 
would . now, under the citcunistances, 
decide at the very least to 
accused the benefit of the doubt. 

“I, therefore, send the record of the case 
to you with the request that vou. will, 
after perusing the record of ihe case King 
Emperor v.Kale alias Barati alias Shubrati, 
forward it to the Honourable: High Court 
with the recommendation, if you agree 
with me, that the sentence passed On 
Kale alias Barati should be reversed and 
that: he should be forthwith set at 
liberty." 


E genuine, 


. SUDMENNT.—-This isan a pplica tion from 
the. Sessions -Judge_of Meerut. requesting 
me to set uside a conviction passed by his 
predecessor and affirmed by Pig ggot, J. in ap- 
peal, on the ground that on certain materials 
that have since come to the knowledge of 
the District Magistrate there is 2 » doubt 
of the-convict's guilt, | 

This is nota matter which Ivan possibly 


take up- in revision, Even ii, I myself had 


passed the order dismissing ‘the appeal I 
could mot revise it and I certainly cannot 
revise the order of another Judge ot this 
Court. 'Ihere can be no revison iu the 
matter. 

I return the record to the ‘District Magis: 
trate in: order that he may D. refer the 
matter to the- Local : Government 
who. have power. under, Chapter XXIX 
of the Code of Criminal Procedure. 


- 
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` LAHORE HIGH COURT. 

CRIMINAL, REVISION No. 1340 OF 1920. 

: March 29, 1920. 
Present :— Sir Shadi Lal, Kr., Chief Justice. 
GANESHI LAL—Convict— PETITIONER 
versas : 
| .EMPEROR—RESPONDENT. 

Penal -Code (Act XLV of 1860), s. 411—4Re-. 
ceiving stolen property —Property found in shed 
in joint possession of several persons and in charge 


of servani— Presumption. 


Some stolen articles were recovered from a 


‘cattle-shed which belonged to three brothers, 


of whom accused was the youngest, and which 
was in the immediate charge of a servant. Ac- 
cnsed lived at a place three miles distant from 
the shed and visited it "occasionally: 

. Held, that, under the circumstances, it could 
not be said. that the stolen articles were recovered 
from the possession of the accused’ and he 
could not be convicted of an offence under- sec- 
tion 411 of the Penal Code. 


— Petition under section 439, Criminal 
Procedure Code, for revision of an order 
of the: Sessions Judge, Hissar, dated the 
22nd December 1919, modifying that of 
the Magistrate, First Cless, Cupton dated 
the 6th October I9I9. | 


Dr: Gokal Chand Narang end Pandit 
Nanak Chand, for the Petitioner . 


JUDGMENT. —The applicant, Ganeshi. 
Lal, has been convicted of having dis- 


- honestly received certain stolen erticles 


nemely, two big kettles belonging to one 
Wazir, six bags of chillies belonging to 
one Ghasi Ram, and bress vessels belong- 
ing to the frm of Manohar Lal-Mohar 
Singh. The properties belonging to Wazir 
end Ghasi Ram were found in a nohra 
situate at a village called Chhuriawas, 
aud so also some of the vessels belong- 
ing to the afoiesaid firm which the rest 
of the, utensils belonging to that firm 
were . found, in ashop situate at Rewari. 
Now, the petitioner resides et Rewari, 
and the nohra referred to above is situate 
ina village at adistance of about three 
miles from that town. . This nohra, which 
is used for storing fodder and for trying 
agricultural cattle, was in charge of a 
servant called Pasa, who, 2s the judg-. 
ment of the Sessions Judge shows, 15 
a disreputable person -and has been. 
convicted of having kept some stolen. 
articles in his own house. Ganeshi 
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Lal himself was not in charge of the 
nohra and visited it .about three times 
in: a month. It is true';that he is a 
joint owner - thereof, but so are the 
other members of.the joint family, name- 
ly, his two -elder brothers and possibly 
also a cousin. 

Considering that Ganeshi Lal was 
not in charge of the nohra at the time 
of the discovery of the property, that 
Phusa, admittedly a receiver of stolen 
property, was in physical possession 
thereof, and that the petitioner 
youngest of the three brothers who are. 
joint owners of the entire property 
belonging* to the joint family, I am not 
prepared to. attribute. to him the posses- 
sion of the goods recovered from the 
nohra, The earned. Sessions Judge 
bases the conviction upon the solitary. 
fact that the shop at Rewari was, as 
will be shown hereafter, in possession 
of the petitioner, and that it contained. 
Some of the articles stolen from the 
firm of Manohar Lal-Mohar Singh, while 
the rest of those articles were ' found 
in the sohra; and .he accordingly con- 
cludes: that the nohra, too,” -should be 
deemed to be in possession of the peti- 
tioner. Now,in the first placé; I find 
that in the case relating to: the recovery 
of the property belonging to Wazir, 
which has resulted in Criminal Revision 
No. 135 of 1920,there is not an iota of 
evidence to prove the fact relied upon 
by the learned Sessions Judge, and though 
there is evidence in support of it upon 
the record of the case, which has -given 
rise to: Criminal Revision No.134 011920. 
Ido not think that the learned Judge 
was justified in basing the conviction 
upon evidence which was recorded, not 
in the case with which he was dealing 
but in another separate case  'though 
tried at the same time. Further, I am 
not prepared to hold that the above 
evidence, even if legally adm ssible, 
would warrant -the conclusion against 
the petitioner. The circumstance referred 
to above is -in no «way ‘incompatible 
with theory that Phusa was really the 
receiver of all.the stolen articles, end 
that he delivered some of them to the 


petitioner for sale, and that the latter 
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kept them in the shop though he “was 
awate of the fact or had reason to be- 
leve that they were stolen property.. 
Accordingly, I hold that the . petitioner 
‘Cannot be convicted in respect of the 
articles recovered from the  «ohra. 

As regards the brass and copper vessels 
found in the.shop, the case, howe ver, 
stands on a different footing. It is clear 
that the petitioner is not only a joint 
owner of the shop, but had the key 
by which the .lock of the shop was 
opened on the day the property ‘was 
recovered. He must, therefore, be re- 
garded to be in possession ot. the goods 
found in the shop. There is ample evi- 
dence upon the record that these utensils 
were stolen from Manohar Lal-Mohar 
Singh, and the circumstances referred. tof 
by the Courts below point to the - con- 
clusion. that the petitioner had the guilty 
knowledge as contemplated by section 411; 
Indian Penal’ Code. 

The result is, that I accept Gana 
Revision No. 135 of 1920; and ‘quash: 
the conviction and tbe sentence, The 
fine, if realised, shell be refunded. ` As’ 
regards Criminal Revision : No. 134 of 
1920 I set aside the conviction ‘and the. 
sentence in respect of the charge relating: 
to the goods -recovered fromthe .nohra 
but maintaining the conviction in res-= 
pect of the articles recovered from the 
Shop, I reduce the sentence of imptison- 
ment to six months’ rigorous imprison- 
ment.. The order of the Sessions Judge 
inflicting -a fine of Rs. 200 in .respect. 
of this charge and imprisonment in default 
of payment of fine must stand. 

This application for revision is accepted 
pro tanio, and the order of the Sessions 
Judge modified accordingly. 

Z. K. Revision parily accepted, 
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CALCUTTA. HIGH COURT. 
ORIGINAL Civit Suit No. 797 oF I0I9. 
. April 25, 1922. 
Preseni:-—Mr. Justice Rankin. 
ULI-GIRDHARI LAL —PrAINTIEFS. 


versus E 
TRAM— 


RAM GOPAL BOHI 
, DEFENDANT, 

Contract Act (IX of 1872), s. 230—'* Prinetpal 
coniract " — Principal disclosed — Broker, liability of 
—Sfpecial custom— Arbitration. 

"Principal contracts" as distinguished from 
_ “directcontracts” are a very well known feature 
in.the Calcutta Hessian Market and to them is 
attached a custom, under which -whether or not 
the namies of the principals are disclosed, the 
brokers are liable to the. buyers and the sellers 
for thedue fulfilment of those contracts and .are 
entitled likewise to enforce them as against the said 
buyers and sellers. Section 230 of the Contract 
Act does notin any way affect the position of 
these brokers. fp. 274, Col. 2.] 

- The whole point of a “principal contract” 
is that the credit of the brokers is the main thing 
in the mind of the contracting parties. [p. 275, 


col. 2. n 
Where there is a custom entitling the brokers 
to enforce .a ‘‘principal contract” against the 
parties to it, an arbitration clause providing for 
settlement of disputes “between both parties " 
to such a contrdct, should be taken to include 
the brokers. [p. 276, col. 2.) i 
Joy: Lal & Co, v. Monmotha Nath Mutlth, 35 
Ind. Cas, 3:20,C. W. N. 365, followed. 
Obitey.— Wherever the .“principal _ contract ” 
form is employed, a custom obtains making the 
brokers and the contracting parties mutualiy 
liable to-one another. fp: 275, Col ri]... 
Messrs. S. M. Bose and R. N. Ban 
for the Plaintiffs. © > . . 
Messrs. H. D. Bose and. S. ‘Ghose, 
the Defendants.. . |. E 
JUDGMENT.—This is ohe of two suits 
which have been brought to set aside 
awards of the Bengal Chamber of Commerce 
in respect of a contract made in the Jute 
Market in Calcutta. The type of contract 
in question is, I am.satisfied by the evi- 
dence before me and by.the reported cases, 
a well-known type. It is called by way 
of distinction a “principal contract." The 
contract with which I am concerned is 
dated the roth August 1918 and it is evi- 
denced by Bought and Sold Notes, passed 
(as the phrase goes) by the firm of Ram- 
gopal-Bohitram, who are defendants be- 
fore me. The characteristic of a “ princi- 
pal contract," such as this, is that on 
the Sold Note, which the broker sends 
to the seller, the name of the sellers them- 
selves appears but the name of the buyers 
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does not app 
name the words “Our Principals" 


273 

l ; 
eat; instead of the buyers 
are 


> 


inserted, In like manner on, the 
Bought Note, which is, sent to the 
buyers, the name of the buyers them- 


selves . appears andinstead of the name 
of the sellers the words ‘‘ Our Principals’ 
are inserted. . » 

The brokers -in the present case 
ate between two fires. What happened 
in- the. end appears to have been, that 
delivery was not taken of the goods 
and the. sellers who, in this case were 
a firm called Maturam Dalmia, pro- 
ceeded to claim arbitration againgt the 
brokers and got an award against the 
brokers. The brokers  stoutly main- 
tained that they were mere brokers 
but.as they were being proceeded ag- 
ainst for damages, they too made a 
claim before the Bengal Chamber of Com- 
merce against the, buyers. Jitmull-Gir- 
dhari Tal. The Chamber has come 
to. the conclusion that the brokers are 
liable under the contract to the sellers 
aud are entitled to enforce the contract 
against the buyers. It has made , two 
awatds upon that footing of which one 
is in favour of the. brokers and against 
the buyers, I, am now giving judg- 
ment in a suit brought on the i4th 
March. 1919, by the buyers to set aside 
that award, ENT 
Apart from any question of custom, 
the position of the broker in such cases 
as this, has been laid down by this 
Court on appeal from the Original Side 


in the case of Patiram . Banerjee 
v. Kankinarra Company Lid, (2). 
Following certain English cases, this 


Court there held that.there is a differ- 


ence between a broker and an — agent 
for sale. It was of opinion that  sec- 
tion 230 of the Indian Contract Act 


did not apply and it was further of ` 
opinion, that the arbitration clause in 
the contract was no submission on the 
.part of the broker. This then is the 
position apart from any questions of 
custom. A ger 

Very soon afterwards, however, in 
the case of Joy Lal& Co.-v. Monmotha 
Nath Mulitk (2) the question of a cus. 


(1) 31 Ind, Cas, 607; 19 C. W.N, 623; 


42 C. 1039 
- (2). 33-Ind. Cas. 34 20 C. W, N, 365. - < 
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tom in -this ‘particular ' market “to “the 
effect that in' priticipal : 'tontracts the 
brokers are liable to both parties was 
taised and decided. -Chaudhuri, J., held 
that a custom had. been made out ‘by 
which broke:s ‘ate held ‘liable upon such 
contracts. In the case ‘before him it 
appears to have been common: ground 
that until a considerable time after ' 
the ‘contract was entered into the names 
of the respective parties were not dis- 
closed to the other. Coming to 
conclusion that the brokers were liable 


for . the pérformance and fulfilment . of 
J., upheld the: 
award which had been made and made: 
in favour ,of ‘the brokers upon .a sub-: 
mission clause exactly like the clause. 
in ‘the contact with which I am now. 


the contract, Chaudhuri, 


dealing. bo tee 

' Ín tlie present -casethe matter is not 
wholly covered by the ‘decision in that 
case. Heré the ‘brokers, who are defend- 
ants 
šert ' that at the time the contract was. 
passed the name of the' sellers had been 


disclosed- to the buyers and the name of.. 
That is para-' 


the ier to’ thé sellers. | 
graph 2 ‘of the' written statement. 
would oe that this: question 


It 


the 


in this suit, expressly admit or as-. 


‘as to- 


that the bikers are fable “upon ahd ens 
titled to enforce all “ PUOH ‘contracts’ ' 
and sellers even 


FILE 


dates. the eg eg for n oii money 
they may-be-liable - to pay to-1hé sellers. 
in respect of the transaction ? Another 
issue is:-—Is there a custom in'the- Hessian 
Market as pleaded in paragrapit 6. of“ thé 
. Written statement ? 

I framed . a third issue: —Was ‘there an 
implied or express contraet. to-the effect 
‘that the brokers should ‘be entitled to 
enforce the said contract of the xzoth Au- 

gust 1918? The fourth issue is:— Whether 
the defendant is estopped from. contending 
that he is entitled to enforce the contract 
by reason of his contentions before. thé 
‘Chamber of Commerce ` and of his con- 
duct in not purporting - at any time to 
‘be’ the sellers: 

Now, on the evidence, I have no Hesita- 
tion in coming to the conclusion that “prin- 
cipal contracts” as distinguished. from 
“direct contracts " area very well-knowti 
feature in this particular. Market, and 
that to them is attached. a custom, of the 
Market as to liability for the performance 
of the contract ‘testing upon the brokers 


whethér the ndmes of the principals were: and a right in them to enforce the ` còn- 


disclosed ‘at the-timé of the passing ofthe- tract. 
contract is one on which brokers and buy-- 


ers' are not in dispute. But it seems that 


the sellers, 'Maturam “ Dalmia & Co., deny- 
tame was mentioned: 
to theni.- I am, not- concerned: with the' 


that the buyer’ S 


seller? 's “contention “in “this suit. For the 
purposes: of this Suit I must take it that 


when the contract was passed the buyers. 


atid- the sellers knew who the other party 
was.’ On that it is- contended 
ofthe deféndánfs'. that the custom in the 


Calcutta. Hessian: Market goes’ ‘as far as 


. this -—That-if a Contract is. entered into 
ii the-'"fprincipal. contract" form then 
whether br not. the names ‘of the parties 
are disclosed, the brokers are liable to the 
' buyers and tà the sellers for the due ful- 
filment of the contract and are entitled. 
likewise tò: enforce the contract.” 
The: issues < tentlerèd and allowed were, 


first, as to whether.there is a custom of the- 


Market in Calcutta >in respect of gunny, 
hessian ' and ianufacttred . .jute goods 


on behalf 


I'have to: consider whether the 
evidence satisfies me: that. in. addition 
to that finding which is no more. than 
the custom found by Chaudhnri, J., it is 
proved to my satisfaction. that it makes 
no difference whether, at the time of the 
making of the contract, buyers are inform- 
ed of the name of the sellers aid sellers 
of the name of the buyers. 1 hold it is 
proved that it makes no. difference accord- 
ing .to this custom. It is established: by 
the evidence of two witnesses that “princi- 
pal contracts" sometime come into exist- 
ence not because itis desired by the par- 
ties that names should not be disclosed, 
but because on the brokers proposing a 
.'' direct contract" one or.other of the parties 
is not satisfied with the -credit of; the 
other and prefers to have the liability of 
the brokers with whose character and cir- 
cumstances he may have been familiar 
or who may beiof better standing. In- 
stead of passing the contract in the usual 
way,.giving the usual Bought and Sold 


wh 
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Notes, - the transa:t oa-is.- concluded im 
a different . form, according to: which the. 
name of the other patty is kept off- the 
fase of the contract. That -must be for 
a special. purpose. I have no.doubt: that 
it frequently happeus . that it. is not de- 
sired to. disclose the name of the. buying 
party, to the seller. . This, however, is. not 
always so. It is a matter of. strong pro- 
bability . that contracts in this form: are: 
made for the purpose of . attaching by cus- 
tom a special incident. to the. contract: 
There is no. other special . incident that: 
can be suggested excepting the incident 
of the broker's responsibility. This is .a 

feature- which, asthe Law Reports show, 
has, occurred - in many Markets and for 
very long periods. I have no hesitation, 
in finding. that where the “ principal cons 
tract" form is employed the custom, as: 
found by Chaudhuri, J., obtains even-al- 
though the names. are in fact disclosed, : 

. Certain objections have been taken. by. 
Mt: Bose on behalf of the plaintiffs.” ‘The. 
first, objection is that, if the evidence, of: 
the witnesses. be exam ‘ned, it will be found: 
that they say that in contracts in this: 
form: the only person liable to. the buyers 
is the broker aud the only . person liable 
to the sellers is the broker. T agree that if. 
that were so the evidence would be evidence. 
of, a custom that. contradicts. the contract. 
But I do not think that the evidence given 
is directed. to mean that at, all. ; | The ques-, 
tion in the mind of the witnesses’ was 
different. It appears that, accord ng to. 
them, the brokers may be let out by. the. 
buyers aud sellers, subse quently to the 
passing of the contract on. their accepting 
each other, 7.8,, that the broker's liability. 
under the contract may come to an end, 
by the joint action of his. principals, on, 
either side. ‘he witnesses have said that: 
the brokers and the sellers. are never both. 
liable. This is; no doubt, their experience— - 
nobody makes both principal and agent, 
pay up: -I do not think that their minds 

were directed or could without Very. special 
trouble have been.directed to the question 
whether the buyers , as ‘being in fact the, 
* principals " mentioned in the Sold Note: 
would not he held liable by the. sellers if - 
tuey wire SO. minded, -That is:a. question. 
of law. , Bat iz, actual practice , o4 these, 
di principal | contracts "' ; that question is ; 
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yery unlikely to arise Bata from the 
first the bnyers have preterred to look 


to the brokers: ‘The only person to whom 
the: sellers can-really be giving credit— 
the. Only person mentioned in the contract 
jS the broker. Either they do.not know 
the name of the Es partyi' or if-they do 
aua still préfer “ principal . contract," 
they prefer the Brokers credit. The -évi- 
dence of businesssmen must be taken in 
the light of the fact that the whole point 
of a' "principal: contract” is that the cre- 
dit.of the brokers is-im the mind of the 
contracting parties the main thing. 
The next objection is this... There’ is 
no doubt that if the prficipats enboth 
sides accépt each other, the broker whose 
only interest is his commission cannot 
object.and has every interest in favoür 
of heing allowed to drop ott.. Thére was 
some difference of apínion among the wit- 
nesses, as to whether the brokers’ liability 
could be. determined. by a mere ‘verbal 
communication. There was d tendency: 
gn the.part of some of the witnesses ‘to 
think that, according’ to : the. custom ói 
the Market, no important consequence 
could be allowed to hang on‘a mere verbal: 
communication. : I havetino doubt that 
as a matter of practice and experience 
any one alleging mere verbal: arrangements. 
ot this sort would be regarded as a vain 
babbler in the absence of some -writitig: 
I am not satisfied that there is any titing 
more in what is said: as to the .broker's 
liability being brought to an end : thai 
would: be operated by. ordinary principles 
of law apart from custom, . But it is not 
necessary for me to find whether ot. not. 
the custom of this Market, in' addition: 
to the stipulations -which the laky ordains, ' 
requires the release of the -Broker’s -lia~ 
bility ta-be elected in writing, *.At pre 
sent Tam not satisfied that it^does;^. Buti 
the custom is not vague ‘and: ‘unreasonable: 
ot uncertain because. there is room forat 
nossible,. dispute over this.. 574. i1 
I find no valid; ‘objection: to the. ciston? : 
Thelbuyers have not i come forward: to: ‘say? 
they did ,not-know.of -its and it. is: ‘very.’ 
plain that dealers. in: this’: ‘Market ‘using? 
. such forms of contravt.: müst/have known, 
Nò- objection can bë taken : under -séctignt! 
30 of the. Contract: t Act.: That section: 
says: —that *, en, agent: cannot: personally: 
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enforce contracts’ entered into by him 
ou behalf of his principal, mor is he per- 
sonally bound by them," ‘That is in the 
absence of any contract to the contrary. 
The sectiou leaves it open to any one to 
make that.contract if he likes, A further 
provision of the section is that “such a 
contract shall be presumed to exist in tbe 
loliowiug — cuses................ (2) where 
the agent does not 4isiiose the name ni 
his principal," There is no negative impli- 
cation in that. If the agent has disclosed 
the name o£ his priucipal then there is no 
presumption that the.ageut car enforce 
the- contract but it is open to any party 
by the yery terms of the section to prove 
his contract without the aid of the pre- 
sumption. In the present case such a 
contract is proved by the evidence of cius- 
tom without the aid of that presump- 
tion. 
. . The remaining question regardiug. the 
arbitration clause is covered by the dc- 
cision of Chaudhuri, J. The submis- 
sion clause in this case is in a somewhat 
ill-advised and antique form, viz.:— any 
dispute whatsoever arising on or out of 
this contract. shall be referred to arbitra- 
tion under the- Rules.of.the Bengal Cham- 
ber of Commetce applicable for the time 
being for decision and such decision shall 
be accepted as final and binding on both 
parties to this contract, The award may, 
at the instance of either party and without 
any notice to the other.of them, be made 
a.Rule of the High Court of Judicature 
at. Port William in Bengal" The terms 
of the clause are framed on the suppo- 
sition that there are two parties and only 
, two parties. Itisa matter for considera- 
tion whether, assuming . that by the con- 
tract the brokers in addition to their prix- 
cipals are liable and entitled to enforce 
the. contract, the submission  cíause is 
so framed as to bring within its scope Ais- 
putes. between. the brokers and a party, 
Cases hàve been cited in which the opin- 
ion has been expressed . that in this class 
cf. cases the liability of the broker is, strict- 
jy speaking, attached by custom to his 
contract of employment. There is a good 
deal to. be said for and there is authority 
in favour of that view, The rulein England 
T.understand io.be that the brokers in 
guch cases could under the old practice 
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be sued on an otdinaty count for the pricé 
(e.2.,) of the goods sold, and whether tnat 
is quite the best logic of the matter it is 
a sensible and convenient course, So, 
too, there is everything “in favour of the 
view that a subniission clause of this sort 
is wide enough to cover the brokers. In 
this case the buyers are interested to say 
that fhe brokers should not have gone 
to arbitration, But put it the othér way. 
That submission clause is a valuable 
clause in a contract ofthis class. Buyers 
might well rely upon it when entering into 
the contract. If the brokers are entitled 
to enforce the contract and if the brokers 
bronght a suit arguing that the submis: 
sion clause did uot bind them; then the 
buyers would have a real grievance. Tt 
would give to the brokers a larger right 
thau-the sellers would. Lave.. It must. 
he remembered that section 230° of the 


Contract Act contemplates the case 
of an agent, who is allowed personally 
to enforce a contract entered into by 


him oi: behalf of his principal, i.e., of a 
person whois allowed to enlorce 2 cov- 
tract entered into by some body else. In 
this cose the contract, on the face of it, 1s 
between the, buyers and the uünuarmed 
sellers and the language is adopted ac- 
ordiugly, but nevertheless there is a 
good eustom entitling the brokers to“ 
enforce the contract and the arbitration 
clause should be so taken as to include 
tle brokers, There is the. decision of 
Chaudhuri, J., to that effect.. That case 
has been often cited and its authority 
has never been impaired, though it has 
not been confirmed on appeal. I should 
be loath to aisturb a settled practice 
of considerable standing, by throwing 
doubt on the right of the brokers to 
have recourse to arbitration. lf the 
decisio: of Chaudhuri, J., is to beinter | 
fered with, it should be by a. higher 
Court, 

A question of estoppel hes been raised, 
based on the proceedings before the 
Tribunal of Arbitration and on the 
correspondence. It is true that the 
brokers, like persons between two fires, 
tan hither and thither alleging 'some- 
times one thing and sometimes another, 
But I am satisfied that there is nothing 
to base estoppel upon. The plaintiff 
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have given no evidence, 1 io not under- 
Stand exactly how it can be here con- 
tended that owing to what took place 
before the arbitrators or owing to the 
letters that passed, the plaintiffs in this 
case have acted on the brokers’ repre- 
sentation in such a way as to cause 
‘any joss or harm. “There is uo evidence 
ou behalf of the buyers, and the cor- 
respondence makes out uo ground of 
estoppel. 

I propose, therefore, to dismiss this 
suit with costs on scale No. 2 and up- 
hold the award. The defendanis will 
not be entilled tu the costs of the zgth 
March. Plaintifis will get the costs, if 
any, occasioned by reason of the suit 
having been heard ex parte at one time, 
end then restored. 

N, H. Suit dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND Civit, APPEAI, No. 1399 OF 19214 
November 7, 1922. 
Present -—Mtr.Justice Stuart and Mr. Justice 
Gokul Prasad. 

RAM NARAIN—DEFENDANT—APPELLANT 
VEVSUS 
SOMI—PLAINTIFF AND ANOTHER— 
DEFENDANT—RESPONDENTS. 
Mortgage —Prior and subsequent simple mort- 
gages—Execulion sale under second mortgage— 
Subsequent sale under prior morigage—Suit for 
possession by prior mortgagee, maintainability of. 
A second mortgagee entered into possession 


of the mortgaged pro perty in execution of a decree ' 


for sale obtained in a suit on his mortgage to which. 
a prior simple mortgagee was not made a party. 
The prior mortgagee subsequently purchased 
the same property in execution of a decree for 


‘sale obtained in a suit on his mortgage to which 


the second mortgagee was notmade a party. The 
prior mortgagee then brought a suit against the 
second mortgagee for recovery of possession of 
the property, and, in the alternative, for a con- 
ditional decree that the defendant should redeem , 
his mortgage and in case of his failure to do so, 
he, the plaintiff, should be put in possession of 


“the property in dispute: 


Held, that the suit was misconceived and should. 
be dismissed as the plaintiff had no right to the 
possession of the property under his simple mort- 


"gage on which he based his title. 


Madan Lal v. Bhagwan Das, 21 A. 235; A. W. 
N. (1899) 41; 9 Ind. Dec. (N. S.) 859, followed. 

Second appeal from a decree of the 
District Judge, Saharanpur, dated the 
roth August 1921, reversing that of 
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the Subordinate Judge, Saharanpur, dated 
the 27th January 1920. l 

Dr, Surendra Nath Sen and Pandit Narma- 
aa Prasad Upadhiya, for the Appel- 
ant. 

Babu Piari Lal Banerji, for the Re- 
spondents. 
" JUDGMENT.—The only question in 
this appeal is, whether the  plaintiff- 
respondent, who is the purchaser of the 
property in dispute under a prior mort- 
gage-decree, to which the defendants- 
appellants were no patties, has a right 
to eject the defendants, the purchasers 
in execution of a decree, based on a. 
puisne mortgage, to which  the* prior 
mortgagees were no parties. It appears 


. that in the year rgro the second mort- 


gagees obtained a decree on foot of their 
mortgage for sale of the property ‘ and 
purchased the property on the 20th 
of April 1912, in execution of such decree. 
To this suit the prior mortgagee was 
not made a party. In the year 1916 
the prior mortgagee got a decree for 
Sale on foot of her mortgage, but to 
this suit neither the puisne mortgagee 
nor the purchaser in execution of his 
decree were made parties. The prior 
mottgagee got a decree and put the 
property to sale and, in execution there} 
of, purchased it herself. She has obtained 
possession over three-fourths of the 
property and has not got possession. over 
one-fourth, which is in. the possession 
of the defendants. ; | 

She brought the present. suit for .re- 
covery of possession of the remaining 
one-fourth also, and, in' the alternative, 
for a conditional decree that the de- 
fendant should redeem her mortgage, 
and in case of his failure to do so, she 
should be put in possession of the 
property in dispute. 

The First Court partially decreed the 
suit. 'The learned District, Judge in 
appeal has passed a decree on favour 
of the plaintiff to the effect that the 
defendants should redeem her by pay- 
ing the sum of Rs. 1,640-13-0 and. in 
case of his failure to do so within six 
months, possession of the property should 
be delivered to the’ plaintiff. 

The defendant comes here in second 
appeal and the contention ' raised. . on 
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ARLANDU Y. SITHAMBARAM. 
his behalf by his: learned, Vakil is that. 
such a suit is not maintainable. This 
contention is fully covered by an authority 
of this Court in Madan, Lal v. Bhagwan 
Das (1). That case is on all fours 
with. the present case and this: appeal 
must, therefore, be allowed on the ground 
that the plaintiff has no right to posses- 
-Slon of the property under the mortgage 
on which she bases her title. It was 
2 simple mortgage and not possessory 
iiortgage. The 
aud should have been dismissed. We, 
" trerefore, allow the appeal, set aside 
tte decrees of. the Courts below and 
Gismiss the plaintiff’s suit with .costs 
- N.H.. , 
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Appeal allowed. 
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LOWER BURMA CHIEF COURT. 
SECOND CWIL APPEAL No. 140 OF 1920, 
; June r2, 1922. > 
| . Present:—Mr. Justice Pratt. 
.'" ARLANDU-—PEAINTIFF—APPELLANT ' 
MX ME versus 
=C. T. A. A. L. SITHAMBARAM— 
l DEFENDANT—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 131— 
"Pyraud-—Decree, setting aside of—Res judicata. 
Plaintiff sued to set aside a decree passed against 
him on the ground that ithad been obtained by 
‘fraud. The alleged fraud consisted in a sup- 
“pression by defendant of a part of the accounts 
whereby it was alleged the Court was deceived. 
The existence of any such accounts was denied 
by the defendant. It wasfound that in the pre- 
'vioussuit, the truth or falsity of the accounts 
was adjudicated upon: . MAE 
Held, that the - alleged fraud had in fact been 
already adjudicated upon and the suit was not 
maintainable. ih 
| Kadirsslu Nainar v. Kuppuswamt Naicker, 45 
Ind. Cas. 774; 41 M. 7431 34 M. L. J. 590; 23 M. L. T. 
‘372! (1918) M. W. N. 514; 8 L. W. 103 (F.B), 
followed. . l i l 
_ Second appeal from a decree of the 
Divisional Court, Tennaserim, in Civil 
Appeal No.43 of Torg. — 0l 
Mr. S.S. Halkar, for the Appellant.’ 
., Mr. N. N. Sen, forthe Respondent, 


suit- was  misconceived : 
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-JUDGMENT,— Piaintiff sued: to set aside 
the decree in Suit.No. 17 of 1914 intheSub- 
Divisional Court, Thaton, on the ground 
that it had been obtained by fraud. 

. The alleged fraud consisted .in a sup- 
pression : by defendant of.a part of his 
account: whereby the plaintiff was pre- 
vented from placing his.case -properly 
before the Court and the Court was de- 
ceived and unable to decide the case on 
a proper basis. 

The Tria] Court dismissed the suit, hold- 
ing that there was no fraud alleged ex- 
traneous to the factsin the suit and that 
the suit was merely an attempt to re- 
open asuit onwhich there had already been 
a final adjudication; in other words, that 
the subject-matter of the suit was res Ju- 
dicata, : A 

“On appeal the Divisional Court in 
an able and instructive judgment point- 
ed out that in the previous suit upon items 
of accounts on which each side produced 
evidence.and the Court came to a.decision, 

plaintiff was given every opportunity 
to produce accounts. The truth or falsity 
of the accounts was adjudicated upon and 
plaintiff cannot now be allowed to say 
.he relies upon certain accounts, the ex- 
istence of whichis not admitted by de- 
fendant and that, therefore, the previous 
decree was not obtained by fraud. 

Following the Madras Full Bench case 
of Kadirvelu Natnar v. Kuppuswamt Naic- 
ker. (1) the learned Divisional Judge held 
that in so far as plaintiff relied on per- 
jured evidence the suit was not main- 
teinable. = - 

I entirely agree with the view taken by 
the Divisional Court. 

The suitis clearly an attempt. to re- 
open the previous case on the ground that 
the decree had been obtained by the sup- 
pression of evidence. The alleged fraud 
has, in -effect, been already adjudicated 
upon. l $ 

I am of opinion the suit was not, on 
the allegations in the plaint, maintainable. 
The appeal is dismissed with costs. 

"N.H. " Appel PE. 
; nd. Cas. ; 41 M. ; . Ln 
1T 58 M. L. T. 315 ots) M. WOW nU 
d. W. 103 (F. B)" - at 
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' :'-OALOUTTA HIGH COURT. —— 
' APPERAETFROR ORDER NO. 4I OF 1022. . 
e ee December 22, 1922. ' | 
Presenit—]ustice Sir ‘Asutosh Mookerjee,. 
. KT. and Mr. Justice Pantoii. 
RAJANI BANDHU CHATTERJEE AND 
- + ANOTHER-—JUDGMENT-DEBTORS—.  * 
20077. * APPELLANTS 07075775 á«08 | 
| “UENSUS C eu ; 
“KALI PRASANNA?CHATTERJEE— 
^ —=DECREE-HOLDER—RESPONDENT. 
U Limitation Act (IX of 1908), s. 14; Sch. I, Arte 
i82-— Execution of decree—Direction that execu- 
tion should take place incertain manner—- Appeal, 
- whether step-in-aid of execulion — Exclusion of. time’ 
spent in prosecuting previous application —Subsce- 
quent application, whether in continuation of pre- 
vious. application, on 
LA decree-holder made an application for exe- 
cution, on which the District Judge directed that 
éxecution should proceed on the basis of a-cer- 
fain report. The. decree-holder took no further 
steps in.the matter and some time after made, 
a fresh application for: execution on which the 
ecuting Court made the same order which the 
District Judge had made on the previous appli- 
cation. - The decree-holder appealed to the: Dis- 
trict Judge, but his appeal was dismissed. A’ 
second appeal to,the High Court was also dis- 
missed. A third application for execution was 
made more than three years after the dismissal 
of the appeal by the District Judge but within 
three years from the date of the dismissal of the 
second appeal by the High Court : 
- "Held, (1) that the second appeal to the High Court- 
could not be treated as a step-in-aid of execu- 
tion within the meaning of Art. 182. (5) 
of. Schedule I to'the Limitation Act, inasmuch 
as’ the High Court -was ‘not jn this case 
the "proper Court" within the meaning of clause 
(2) of Art. 182; [p..280, col. 1.] 

(2) that the decree-holder was not entitled un- 
der section 14 of the Limitation Act to the ex- 
clusion of. the time spent in prosecuting the se- 
cond application for execution inasmuch as it was 
nota proceeding which the Court had been unable. 
to entertain from defect of jurisdiction or other 
cause of alike nature; [p. 280, col, 1.] : 


(3) that the previous application having proved. 
infructuous owing to the conduct of the decree- 
holder himself, the subsequent application could. 
not be treated as one made in continuation of the 
previous application. , [pa 280, col. 2.] 


Qamar-ud-din' Ahmad v. Jawahiv Lal, 27 A... 
334, 2 A. L: J. 397; I. C. L. J. 38139 G W. N.” 
60 1; 15 M. L. J. 258; 32 I. A. 102; 7 Bom. Le R. 
433; 8 Sar. P. C. J. 810 (P. C) and Hulasi v. 
Maiku, 5 A. 236; A. W. N..(1883) 5 3 Ind. Det. 
(N. S.} 214, distinguished. - 


Kristo Coomay Nag: y. Mahabat Khan, 5 C. 
595; 2 Ind. Dec. -(N.-$) 986 : and. Baroda 
Kanta Basu v, Chandra Kanta Ghose, 6 C. W.'N. 
706; 29 C, 682, relied on, 


INDIAN CASES, 
RAJANI BANDHU CHATTERJEE V? KALI PRASANNA CHATTERJEE; ^7 


^ 

414 Py 

tor * 

ban =- vn * ~” à 
- 76 

mo at aa 9 LIES 

a = - 

wi 


` "Appeal against 


Beruiporé, dated the oth ^ February 
1921. , m l 7 A M po ý É 
"Babu Hira Lal Chiknwarty, for the: 


Appellants;. “a oct ee 1 
` Babu . Pyari Moh Chatterjee, for the 
Respondent. ; | Ser 


. JUDGMENT.— This is an'appeal by the 
Judgment-debtors. against an order ia exe-" 
cution of a decrees» The decree was made, 
by the Trial Court on the 3rd July 1906 
and was. successively confirmed Dy the 
lower Appellate Court-and by this Court ọn- 
the roth September 1907 and gth. March’ 
I910. In 1912 the decree-holder ^ made. 
the firsí application for execution of the 
decree which directed the judgment-debtors- 
to carry out certain works and to restore 
the disputed property to its original. con- 
dition... The application was dismissed 
by the Trial Court’ on the 17th January 
1913. On appeal the Distric; Judge directed. 
that a Commissioner should be appointed : 
with a view. to carry: ont: the terms. 
of -the decree, and a. Commissioner. was* 
accordingly. appointed. He submitted ‘a 
report to which exceptions. were. taken.. 
These were: overruled -on the. oth 
July 1913 by the District Judge wha accept- 
ed the report . of the - Commissioner ahd- 
directed that the:.execution should take: 
place: on its basis: -The _decree-holder,: 
however,did not proceed with the execution: 
and. the proceedings were apparently dik: 
continued. On the r6th September I9I4 
the decree-holder made the second appli-. 
cation '. for execution. This. application: 
was based on the assumption:that the de- 
cree-holder was not: bound by the de-. 
termination of the District Judge on the: 
previous application that execution should 
proceed on.the basis of the.report of the, 
Qommissioner.. The result :was that the 
judgment-debtors objected.. Oa the rth 
March 1916 the Trial Court directed that 
execution shotld take place on the basis 
of the order of the oth July 1913. The.. 
decree-holder was dissatisfied and appealed . 
The appeal, as might -have beeu expected, 


. was dismissed on the 3rd.July 1916, A_; 


4 


? 
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Second appeal was preferred to this Court 
with the result thatit was dismissed on the 
9th February i917. “The obvious course for 
the decree-holder would have been, after 
the dismissal‘ ofthe appeal by this Court, 
to proceed with the execution as was direct- 
ed by the Court of firstinstance. No steps, 
however, were taken till the 231d January 
1920 when he presented the third applica- 
tion for execution. He was forthwith met 
with the plea of limitation on the part of 
the judgment-debtors. The Courts below 
have held that the aplication was not barred 
by limitation. We are of opinion that the 
view taken by the lower Courts cannot 
be`supported, 

In the frst place, it is plain that Art. 
182 of the Schedule to the Limitation Act 
is of no assistance to the decree-holder. 
-He is not able to show that within three 
years of the date of the present application 
that is, subsequent to the 23rd January 
1917, ` he applied to the proper Court to 
take a step-in-aid:of execution. Thefactthat 
he brought an appeal ‘to: this. Court on 
the gth February 1917 against the decision 
of.the District Judge'could'not clearly be 
treated as an application to the proper 
Court to take a , Step-in-aid of execution. 
. The expression “proper Court" as defined 

in Explanation IJ to Art. 182 does not 
Apply to a case such as this. 

In the next place; it is clear that section 
I4 ofthe Limitation’ Act is of no avail. 
Sub-section (2) to section 14 which has been 
invoked:on behalf of the respondents, pro- 
vides that “in -computing the period of 
limitation prescribed. for any epplication 
the time during which the applicant has 
been prosecuting ‘with due diligence ane 
other civil proceeding whether.in a Court 
of first instance or in a Covri of Appeal, 
against the same party for the same relief 

Shall bé ‘excluded, where such proceed- 
ing is prosecuted in good faith in a Court 


which, from defect of jurisdiction, or other. 


cise ‘of a like nature, is unable to enter- 
tain it.” It cannot seriously be main- 
tained thet'the previous application for 
execution could not be entertained by the 
Court from defect of jurisdiction or other 
-caüse of a like nature. The Court dealt 
with it ‘on the merits and came to the con- 
clusion that the judgmeat-debtors and the 
decree-holder were alike bound by the or- 


der made in the course of the first- exécu- 
tion. proceedings. In these circumstances, 
it is difficult to appreciate how the decree- 
holder can possibly ape the . bar of. ; 
limitation. 

It has been finally suggested, however, 
that the present application for execution 
may be treated, not as a fresh application 
but as one in contintation of the second. 
application for execution. ‘his’ viewis 
clearly 1 nsupportable on the authorities, It 
Was pointed out bythe Juaicial Committee 
in ‘the case of Qamar-ud-ain Ahmad v. 
Jawahir Lal (1) that an application. for 
execution may iu certain contingencies be 
treated as onetorevive and carry through 
a pending exect tion; thts, the second appli- 
cation might be treated as one not to ivi- 
tiate a new proceeding, but to revive the 
previous proceeding when the, latter was 
arrested by reason of circumstances over 
which the decree-holder had no control. 
This principle clearly does not apply to 
the present case, Here the difficulty has 
been created entirely by the decree-holder 
himself, : es he ignored the order made 
by the Execution Court in the first proceed- 
ing. In these circumstances, the principle 
has clearly noapplication' see Kristo Coomar 
Nag v. Mahaba? Khan (2) and Baroda 
Kanta Basu v. Chandra Kanta Ghose (3). 
The decision of the Allahabad High Court 
in Hulasi v. Maiku, (4) wes prononnced: 
under very Sepcial Circumstances. If the, 
principle reccgnisec in that case could be 
applied, the result would be ihat the order. 
made by the District Judge on the oth July. 
1913. would have to be treated as an order 
capable by itselt of execution, even that 
conclusion, however, would be of no 
assistance to the respondent, for he never 
sought to execute the decree tillthe 23rd 
January 1920 after the lapse of the period 
of limitation, 

The result is that the order of the Dis- 
trict Judge ts set aside and the applica- 
tion for execution ofthe decree dismissed: 


RS 27 À 334; 2 A. L.]. 397; 1C. Is J. 382: 
C. W. N. 601; 15 M. L. J. 258; 32 I. A. 102; 7 
Bom. In R. 433: 8 Sar. P. C, J. 810 (P. C.). 
. (2) 5 C. 595; 2 Ind. Dec. p? S.) 986. 
- (3) 6'C. W. N. 706; 29 C, 682. 
.(4) 5 A. 236; A. W. N. Aral 53° 


3 Ind, Dec, 
(x. $.) 214. etos 
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with costs in -all Courts. The hearing fee 
is assessed at one gold mohur inthis Court. 


t» 


Z. K, Order. set aside. 


MA DRAS HIGH COURT. 
APPEAL, AGAINST ORDER NOS. 257° AND 
. 258 OF 1922. IM 
T February 36, 1923. 
Present:—Mr. Justice Spencer and Mr. 
Justice Krishuan. 
THE SECRETARY or STATE ron 
INDIA ww COUNCIL, 
REPRESENTED BY TRE COLLECTOR 
or TANJORE—APPELLANT 
l Versus 
NAGARAJA AIVAR AND ANOTHER— 
—RESPONDENTS, 

Limilalion Act (IK of1908), Sch. I, Art. 16— 
Madras Revenue Recovery “Act (II of 1864), s. 59 
—-Suit for recovery of water-cess paid, under protest 
— Limitation. TREO 

A suit for recovery of money alleged to have 
been illegally ‘collected by Government as water- 
cess and pàid under protest is governed by Art. 
16 of Sch. Ito the Limitation Act. [p. 282, col. 1.] 

Ravwla Vangala.Reddi v. Secretary of State, 15 
Ind. Cas. 328, Ravala Nagamma v. Secre ary of 
State, 18 Ind, Cas. 699; (1913) MW. N. 75 and 
Secretary of State for India v. Zemindarini of 
Vegayammapeta Estate, 59 Ind. Cas. 98; 12 L. W. 
334, referred to. 

Section 59 of the Madras Revenue Recovery 
Act is confined particularly to the cases of persons 
aggrieved by illegal or irregular proceedings 
taken for the collection of revenue under the 
provisions of thesaid Act. (p. 282, cols. x & 2.) 


Appeals against the orders of the Court 
of the Subordinate Judge, Kumba- 
konam, in Appeal Suits Nos. I and II of 
1922, respectively, preferred against the 
decrees of the Court of the District 
Munsif, Valangaman, in Original Suits 
‘Nos, 226 and 220 of 1920. 

“Mr, C, Madhavan Naty (Government 
Pleader), for the Appellants, 

Messrs. C. S. Venkatachariar and R; 
Subramania Aiyer, for the Respondents. 

JUDGMENT.—The question for our 
determination, is whether the period 
of limitation applicable to these suits 
which have. been brought to recover. 


amounts alleged to have been ilie 
gally collected by Government’ from 
the plaintiffs as water-cess on their lends, 
is one year from the date of payment un- 
der Art. 16 of the First Schedule of the 
Limitation Act, or six mouths from the 
date of the distraint of the plaintiff's 
paddy crop under section 59 .of. the 
Madras Revenue Recovery Act (II of 
1864). ` T B 

' It is conceded on either side that, if the 
former period applies, the suits are in time, 
after giving the plaintiffs creait for the 
time required under section 80, Civil Pro- 
cedure Code, to give notice of suit to the 
Government as allowed by section 15 (2) 
of the Limitation Act, but thaj, if the 
latter period of limitation is applicable, 
the suits ‘are out of time, Under sec- 
tion z-0f the Madras Irrigation Cess Act 
(VII of 1865) arrears of water-cess are 
made recoverable in the same manner as 
arrears of land revenue. Section 59 of 
Act II of 1864 gives a right to persons deem- 
ing themselves aggrieved by any proceed- 
ings under that Act toapply tothe Civil 
Courts for redress within six months of the 
cause of action arising. 

In the plaint it is stated that the impo-, 
sition and collection of penal water rete 
was unauthorised and illegal, and the reliet 
claimed is the refund of the amounts thus 
illegally collected and paid under protest 
together with interest, the cause of action 
being given as the communication on June 
24th, 1920, (five days before the institu- 
tion of the suit) of the Collector's order 
of May 28th, 1920, in the village of Visalur 
where the amount was collected on April 


. 30th, 1919. The nature of the suit thus 


falls exactly under the description in co- 

lumn I of the First Schedule of the Limita- 
tion Act, Art. 16 (suit “against Government 
to recover money paid under protest in 
satisfaction of a claim made by the Re- 
vetiue Authorities on account of arrears of 
revenue or on account of demands recover- 
able as such arrears.") The only doubt 
i; whether the fact that the plaintiff's crops 
were distrained in order to enforce payment 
of the demand (álleged to be unjustifiable) 
operates to introduce section 58 of Act II 
of 1864 by reason of section 29 (A) of the 
Limitation Act and ŝo to shorten ‘the 
period. of limitation. The fact that the 
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plaintiffs do not even mention in their. 


plaints the attachment of their crops 
clearly shows that .they do not deem 
themselves aggrieved by. that.. It is not 
their case that the collection of water- 
cess from them was inira vires but irregular. 
They, maintain that it : was altogether 
ultra vires as they were not at all liable 
to pay the cess because they have on 1m- 
memotial vested right to the water. 

, Whe distinction. between proceedings for 
the collection of revenue which are taken 
professedly under the Act but amount to 
‘an illegal or irregular exercise of juris- 
diction by which a party is aggrieved, and 
proceedings which are wholly without juris- 
diction owing to the party, against whom 
they are" taken not being a, defaulter was 
first made by a Full Bench m Venkata. y. 
Chengadu (1) gud the distinction has been 
since ubserved in Iswara Patter v. Karup- 
pan (2), Raman. Naidu w. Bhassoort 
Sanyasi (3), Vadlur. Chinna Nag? 
Reddy v. Devitiend Venkatramaniah (4) and 
Bhanireddi.. Venkan Doragaru vV. Sec-: 


ary of State (5). S 
$c Leda of State v. Simhadri. 
Jaghapathiraju (6) quoted by the Sub-, 
ordinate Judge and in Suryaprakasa Row 
y. Secretary cf nd this 
.particülar point was not raised and dis- 
cussed. 

In Ravula 
of State (8), Ravala Nagamma v. 
retary of State (9). and Secretary of State 
jor India v. Zemindarani of Vegayam- 
mapeta Estate (10), Where the suits 


were for the recovery of cess alleged, 


ty have been illegally levied, the one year's 
period oi limitation under Art, 16 was 
held to govern them, section 59 of Act IT 
‘of 1864 being confined in operation to the 
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Vengala Reddi v... Secretary - 


Sec- - 


particular class of cases. to which that sec- 
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PESAR | 
v 
A 45 Ind. Cas. 653; 7 In W. 468; 23 M. Le T. 
231j (19018) M. W. N. 224. 
) 48 1nd. Cas. 844. . e 
. (6) 26 Ind. Cas. 692; 2 L. W. 313 17 M. L. 
29; 28 M. L. J. 513 39 M. 67. 
(7) 13 x 389. =- 
: 8 t In: s as. 3 æ " J 


(10) 59 Ind, Cas. 95} 12 Ip W. 334: 


hu 
- 


.. [1923. 
tion is directly applicable, naniely, to the 
cases of persons being aggrieved by legal 
or irregular proceedings taken for the cols 
lection. of revenue under the provisions 
of Act II of 1864 according to the principles 
laid down in Srinivasa Iyangar v. Secre- 
tary of State (11).- The learned Subordi- 
nate Judge was, therefore, right in his view 
that Art. 16 of the Limitation Act, which 
gives one year from the date of payment, 
governs these suits, and the civil mis- 
cellaneous appeals. are dismissed with 
costs,  . oM : 
V. N, V. Appeals dismissed. - 
M, D. J. & N.H. j 
(11) 18 Ind. Cas, 617; 38 M, 92; 24 M, I. 
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. LAHORE HIGH COURT. . | 
SECOND CIVIL, APPEAL No. 1732. OF 1921. - 
January 22,1922. < » 


Present :—Mr, Justice LeRossignol.-- ~= 
BHURU AND OTHERS—DEFENDANTS= . 
^»  ' APPELLANTS P" 

4 Ver Sus "Ia MN 
DATU RAM—PLAINTIFF--RESPONDENT. - 
Adverse possession— Intermittent user-—Pond— 


^ 


Possession, whether follows title. 

User. of an intermittent nature. accompanied 
by no assertion of right is a very common pheno- 
menon in this country and arouses- no opposi- 
tion. Such -user does not amount to adverse 
possession. [p. 283, col. 1.] be opui ei aiii NE dir 

In the case of an ordinary natural depression: 
which for some months each year after the rains 


“holds rain water and is not susceptible of actual 


physical possession by the legal owner,’ posses- 
sion must be deemed to. follow.:title, unless the 
usutper can prove long and continuous exclusion 
of the rightful owner. [p. 283. col. 1.] ` 


- 
H 


* 


Second appeal from a , decree of the: 


' District Judge, Karnal, dated.the 26th 


- 


April 1921, reversing that of the Munsif, 
First Class, Kaithal, District Karnal, dated 
the: r5th April 1920. Word < 
Mr. Prem Lal, for the Appellants. 
"Mr. Shamair Chand, fot thé Respord- 
ent, E E SOME 
JUDGMENT.—Ori the -findings of the 
Court below there is no valid ground, 
for second appeal, l 
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- The pool im question is just an -ordinary 
natural depression which for some months 
each year afterthe rains holds rain-water 
and. I have no doubt that the Dhkobis 
sometimes use it, 
. .But such user of an intermittent 
nature . accompanied by no assertion 
of tight isa very common phenomenon 
in this country and arouses no opposi- 
tion. The pond is not susceptible of 
actual pyhsical possession by the legal 
owner and possession follows title, unless 
the usurper can prove long and continuous 
exclusion of the rightful owner. 

The appeal fails and is dismissed with 
costs. 


Z.K, . Appeal dismissed. 


CALCUTTA HIGH COURT. 
. APPEAL FROM APPELLATE DECREE 
No..567 oF 10920. 
. . . May 2, 1922. l 

Present:—Mr. Justice Richardson and 

< . Mt. Justice Subrawardy. 
NABA KISHORE TILAKDAS— > 
^— JPLAINTIFF— APPELLANT 
VETSUS 
PARO BEWA—DEFENDANT— 
a RESPONDENT. | 
. Ejectment suii—Jus tertii—Res judicata. 

A mortgagor brought a suit for possession 
against his mortgagee on the expiry of the term 
-of the mortgage, which was dismissed on the 
ground that -he had come to some settlement 
with the mortgagee entitling the latter to retain 
possession even after the termination of the mort- 
‘gage. Subsequently, the mortgagee was dis- 
“possessed by a stranger. Ina suit by the mort- 
gagee against him for possession, the stranger 
set up the title of the mortgagor as jus tertiz: 

. _ Held, that the defendant must take the title 
of the mortgagor as it stood, and as the plaintiff 
‘claimed a title from the mortgagor, which in 
view of the previous litigation the mortgagor 
could not be heard to contest, that title was, 
under the circumstances, a good title against 
‘the defendant who was liable to be evicted. 
[p. 285, col. 1.] : 

Shama Charan Roy v. Surja Kanta Acharya, 6 
Ind. Cas, 806; 15 C. W. N. 163 and Adhar Chandra 
Pal v. Dibakar Bhuyan, -25 Ind, Cas. 76; 41 
C. 394, referred to, 


* 
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. Appeal against a decree of the Sub- 
ordinate Judge, Mymensingh, dated thé 
29th November 1919, reversing that 
of the Munsif of that place, dated the xst 
February 191g. | 

Babu Jaiindra Mohan Chowdhury for 
Babu Profulla Chandra Nag, for the Ap- 
pellant. 

Babu Annada -Charan Karkoon, for 
the Respondent. | RS 


JUDGMENT. (7 
Richardson, J.—The  dispüted land 
originally formed part of the occupancy 
holding of Fatiram 'Tilakdas. After his 
death his widow, Pratima, mortgaged 
the holding to the plaintiff. Under the 
terms of the mortgage instrument the 
plaintiff was to have possession as usu-. 
fructuary - mortgagee, or »ijaradar for a 
period of nine years ending with Baisakh 
1319, B.S. Tilakdas left four daughters, 
but it appears that since the death of his 
widow, two of the daughters Paro and 
Bhuban have been treated as his heirs 
and the case has been argued before us 
on bothsides on the assumption that they 
were his sole heirs. mE 


On the expiry of the term of his mort- 
gage the plaintiff did not surrender poss- 
ession of the holding or the agricultural 
land therein comprised. In rgr2, therefore, 
Paro and Bhuban sued himin ejectment 
claiming title as their father's heirs. In 
that suit Paro succeeded in appeal to the 
extent of a moiety of the holding while 
Bhuban's claim to the other moiety was 
dismissed. It is not very easy to follow 
the reasoning of the Appellate Court. The 
plaintiff's case (he was then defendant) 
was that on the death of Pratima, the 
landlord took kas possession of the bold- 
ing andsettledit with him with the know- 
ledge and consent of the two ladies, "The 
Trial Court had accepted that plea "and 
had dismissed the suit in its en- 
tirety. In the appeal the learned Sub- 
ordinate Judge found in his own words 
that ''the evidence is not satisfactory to 
show that the malik dispossessed the 
plaintiffs (t.e. the two ladies) and took 
thelandsinto his khas possession."  Néver- 
theless, heseems to have dismissed Bhuban's 
claim on the ground that.‘ she 


® 
yo 
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‘and the plaintiff (then defendant), had 
come to some amcable settlement with 
the landlord which did rot bind Paro. 
It is not easy to conceive of an amicable 
arrangement between the plaintiff and Bhu- 
ban which would deprive the latter of 
the whole of her share. Moreover, the 


claim of a person who has obtained poss- 


ession of land as mortgagee to retain 
possession after the termination of the 
mottgage should always be jealously 
scrutinized. Nevertheless, . it must be 
accepted that the previous suit makes 
the quest on of the title to Bhuban’s origin- 
al moety ves judicata in the plaintiff’s 
- favour as . between. him and Bhu- 
bau. e -> : 

In the present suit, the plaintiff seeks 
' to recover possession of that moiety. 
"The defendants are No. x Paro, No. 2 
Paro's son, No. 3  Bhuban's husband 
and No. 4 Bhuban's son-in-law.. De- 
fendant No.4 isa mortgagee -irom- Paro 
of her moiety and apparently he makes 
no claim to the disputed moiety. Defend- 
ants Nos. 1, 2 and' 3 have no title of their 
own to the latter and must be treated 
in respect thereof as mere trespassers. 


. In the state of things so disclosed, the 
learned Munsif in the Trial Court found 
in the plaintifi’s favour and decreed his 
suit. In the lower Appellate Court the 
learned Subordinate Judge took a differ- 
ent view and made a decree of dismissal 
from which the plaintiff has appealed. ` 
^ It is contended on the plaintiff's be- 

half that the learned ‘Subordinate Judge 
has erred in law in. so far as he holds 
that the findings of the Appellate Court 

-in the previous suit are not admissible 
in evidence against the defendants or the 
contesting defendants ‘“‘who were not 


parties to that suit and who do not claim. 


to be in possession, of the. disputed eight- 
annas share of the land either through 
Paro or through Bhuban.” 

. On. that footing. the view of the case 
taken by the learned Subordinate Judge 
is briefly this, that on the merits (apart 
from the previous litigation) the plaintiff 
has not succeeded in establishing his 
title to the moiety and that, inasmuch 
. as he was dispossessed in 1323 (1916) 
and this suit was instituted more than 
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sixmonths laterin August 1018, he can- 
not succeed on the mere ground of prior 
possession. 

If his premises were granted, the con- 
clusion of the learned Subordinate Judge 
could not' in such a case as the present 
be disputed in this High Court. ‘ There 
is really no controversy as to the principle 
that prior peaceable possession furnishes 
a good title as against a mere trespasser. 
The result arrived at by this High Court 
in Nisa Chand Gaita v. Kanchiram (x) 
is based on the construction and effect 
of section 9 of the Specific Relief Act. 
Other High Courts may have taken a 
different view of the legal operation of 
that section but, at any rate, there is this 
to be said that if a true title may be de- 
feated by twelve years’ adverse possession 
by a trespasser, there is nothing shocking 
to the sense of justice in a legislative rule 
that the period of limitation for a suit 
by mere trespasser or squatter to recover 
possession should be six months from 
the date of his dispossession. If that 
be the true eftect of section 9 of the Specific 
Relief Act, the learned Subordinate Judge 
is so far -right, nor do the observations 
of Sir Lawrence Jenkins, C. J. in Shama 
Charan Roy v. Surja Kanta Atharya 
(2) and Adhar Chandra Pal v. Dibakar 
Bhuyan (3) amount to a dissent from the 
rile laid down.in Nisa Chand’s case (x). 
The ratio decidendi in both those cases 
was that the rule had no application to 
the facts. It was held in both cases that 
the plaintiff had not only been in posses- 
sion but had. a title to possession. 

“So, in the present case, though I should 
have no compunction in following the 
Subordinate Judge if Icould see my way 
to so doing, in my opinion, he had applied 
the rule in Nisa Chad’s case (I) in cir- 
cumstances to which it has no proper 
application. 

Here it is common ground that the true 
title was originally in Bhuban. The 
contesting defendants though they do 
notin terms claim atitle through or under 
Bhuban are in effect setting up Bhuban’s 


(1) 26 C. 579; 3 C. W. N. 568; 13 Ind, Dec, 
(N. S.) 972. 
(2) 6Ind. Cas. 806; 15 C. W. N, 163. 


(3) 25 Ind, Cas. 76; 41 C. 394. 
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title as ajus teriti, That being so, they 
must take Bhuban’s title as it stands. 
The plaintiff claims a title from Bhuban 
which in view of the previous litigation 
Bhuban could not be heard to contest 
and that title, therefore, is in the circum- 
stances agoodtitle as against the contest- 
ing defendants: vw 

In my opinion the appeal should be 
allowed. The judgment and decree, of 
the Subordinate Judge should be set aside 
and the judgment and decree of the Munsif 
should be restored. ‘The plaintiff is en- 
titled to recover his costs of this appeal 
and his costsin the lower Appellate, Court 
from the defendants Nos: 1, 2 and3 as 


the contesting defendants. 

Suhrawardy, J.—I concur in the 
order my learned brother proposes to 
pass in this case. 1 only wish to add 


that if the question whether. a plaintiff 
can succeed in a suit for recovery of prop- 
erty as against a person having no title 
toit, only on the strength of his (plaintiff's) 
previous possession had not been ‘settled 
in this Court by aseries of decisions fol- 
lowed in a large number of cases, I-would 
have deemed the proposition worth re- 
.Consideration in- view of the reasonings 
of other High Courts which have taken 
a different view and some pronounce- 
ments of the Judicial Committee. 


N. H. . 
Appeal allowed. 


d 


BOMBAY HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 150 
OF 1922. 
January 25, 1923. 
Present:-—Sir. Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
BAPUJIRAO RAOJIRAO GHADGE 
—DEFENDANT No, 22—APPELLANT 
VEYSUS 
RAGHUNATHRAO JOTYAJIRAO 
GHATGE AND OTHERS—PLAINT FF 
AND DEFENDANTS-——RESPONDENTS, 
Civil Procedure Code (Act V of 1908), S.i 11 
—Mortgagee’s suit for possession against stranger 
—Title at issue—Subsequent suit for redemption 
by morigagor—Strangey, whether can sei up title — 
: Res judicata, < 
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A mortgagee’s suit for possession was resisted 
by a stranger on the ground that the land be- 
longed to him and that the mortgagor had no 
title toit. This suit was decreed: Subsequently, 
a son of the mortgagor brought the present 
suit for redemption. The contesting defendant 
in the earlier suit was also a party and raised the 
Same plea of title : 

Held, that in the previous suit the mortgage 
sued as representing the estate and in the present 
suit, the plaintiff was really claimirg through the 
mortgagee and the defendant was debarred from 
raising the same plea of title which had been 
re al upon in the previous suit. [p. 2&6, - 
COi, I. 


Second appeal against tbe decision of 
the District Judge, Satara,in Appeal No. 208 
of 1920, | 

Mr. P. B, Shingne, for the Appellant, 

Mr. A. G. Desai, for Respondent No. 7; 


JUDGMENT.—'The plaintiff fied this: 
suit to redeem the plaint lands from the 
mortgage mentioned therein. He has 
got a decree, But in the conrse of 
the suit he was met by defendant 
No. 22 who claimed to have an 
interest in the mortgaged land. That 
question was fought out in 1892 when 
the mortgagee filela suit for possession 
against defendant No. 22s father, De- 
fendant No, 22's father was then dis- 
puting the present plaintiffs father’s 
exclusive title aud asserted his own 
over the land. Tke Court decided that 
defendant No. 22’s father was not the 
least interested either in the land or in 
the mango trees, and that the present 
plaintiff’s father was full owner of the 
properties mortgaged by him to defend- 
ants Nos. r and 2's fatber. The Court 
also held that defendant No. 22's father 
was not joint in interest with the pre- 
sent plaintiff's father. It seems. very 
strange to me that, 3o yearslater, when the 
plaintiff seeks toredeen, he should be met by 
the same contention ou behalf of the 22nd 
defendant that the property did not belong 
to plaintiff's father. ‘The Appellate Judge 
said: “But the mortgagee sued as represent- 
iug the estate, that is, as representative of 
the mortgagor, and as such the decree he 
obtained was for tbe benefit of the mort- 
vagor, so that the 2and defendant could 
not again set up his title on the mortgaged 


lands against the mortgagor." He, there 
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. fore, found. that this-question was res ju- 
dicata as between the present plaintif and 
‘defendant No. 22. ` 

‘' Under section Ir or the Code of Civil 
Procedure tke matter must have been direct- 
lv and substantially in issue in a former 
suit between the same parties, or between 
parties under whom they or any of them 
claim, litigating under the same title. Now 
the mortgagee was litigating against the 
22nd defendant’s father on the ground that 

"the property belonged to his mortgagor. The 
father of defendant No, 22 disputed that 
title ànd lost. Now that the mortgagor seeks 
to redeem, he is really claiming through 
the mortgagee, and it seems to me that 
section sr of the Civil Procedure Code 
‘would sufficiently dispose of the sugges- 
' tion that the 22nd defendant is still at liber- 
tv to raise a contention against the plaintiff 
“which was defeated in 1892 in proceedings 
between his father and the mortgagee. 
‘In my opinion, therefore, the appeal 
should: be dismissed with costs. . The 
cross-objections are dismissed with costs. 

N, H. i 
Appeai dismissed. 


—- - ALLAHABAD HIGH COURT. 
- -SECOND CIVIL APPEALS Nos, 44 AND 61 
E OF 1922. 
Ps February 26, 1923. 
Present -—Mr. Justice Ryves and 
Es Mr. Tustice Daniels. 
' .— GULAB SINGH AND OTHERS-- 
-- *  DEFENDANTS—AÀPPELLANTS 

oo Versus 
- SHIB LAL —PLAINTIEE—R ESPONDENT, 

- Agra Tenancy Act (II of 1901), ss. 10, 34 
.— Transfer by proprietor, effect oj— Usufructuary 
mortgage of proprietary righis--Sale of equity of 
yedemption—Position of vendee— Vendee $n posses- 
sion by arrangement with vendor—Sutt for arrears 
‘Of vent, whether maintainable. . EA 
-'"When'a proprietor makes a transfer, he loses 
ths .47 and Akudkasht tights under section ro of 
‘the Agra Tenancy Act evenin theland which he has 
been cultivating for 12° years and becomes ay 
‘ex-proprietary tenant.- [p. 287, col xr] ` 
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When a proprietor executes a usuffuctuary mort- 
gage of his land and then sells the equity of re- 


* demption, the vendee does not acquire khudkashi 


rights in the holding. [p. 287, col, 1.) 


If the vendee by private arrangement with his 
vendor, obtains cnltivatory possession of the hold- 


_ing he can be sued by the land-holder for arrears 


of rent under section 34 of the Agra Tenancy Act. 


` [p. 287, col. 1.] 


Second appeal from a decree of the First 
Additional District Judge, Aligarh, dated 
the 7th July 1921. l ; 

Mr. Panna Lal, for the Appellants. 

JUDGMENT.--These appeals arise out 
of two connected suits between the same 
parties. The first suit in which Second 
Appeal No. SI of 1922 is brought was for 
arrears of rent under sections 34 and 102 
of the Agra Tenancy- Act, The. second 
suit in which Second Appeal No. 44 of 1922 
is brought was a subsequen: suit for the 


ejectment of the defendants. . 


The defendants are purchasers of the 
shares of three co-sharers, Kalua, Nadir 
aud Moti. Their purchase was made in 
1909. It was. a purchase of the equity 
of redemption subject to a usuíructuary 


 morteage of the same land previously: made 


by the proprietors in favour of Debi Singh 
and 'Thakria, ‘That mortgage is still sub- 


. sisting. Under that mortgage ex-proprietary 


rights arose in favour of the mortgagors 
in respect of their sir and- khudkashi land. 
When they “executed the sale-deed in 
favour of the defendants the vendors relin- 
quished their ex-proprietary lands and 
handed over cultivating possession to the 
defendants. The question in dispute 
between the parties is whether the defend- 
ants held these lunds as tenants or as hud- 
kasht. A suit to which the present plaintiffs 
were parties was brought previously by the 
Inortyagees on an allegation that the cul- 
tivation of these plots by. the defendants 
amouated to their dispossession, The 
suit ` was dismissed on a finding that 
the defendants were in possessiun by re- 
ceipt of profits from the lambardar and 
that therents were collected’by the lambar- 
dar and not by the co-sharers. On these 
facts the Courts below have, in eur opinion, 
tightly held that the defendants are not 
cultivating the land as hkhudkasht,- The 
defendants not being in proprietary pos- 
session of any share it is difficult to. see 
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how theit.possession can possibly be cons», 
sidered as 'Ahhudkasht, Khudkasht can only- 
be heki by a proprietor whois in possession 
and the possession of the persons from- whoin 
the defendants obtained these plots wes 
clearly that of ex-proprietary tenants. When 
a proprietor makes a transfer he loses 
his sir and khudkashi rights under.section 
ro of the Jenancy Act even in the land 
which he has been cultivating for 12 years 
and becomes an ex-proprietary tenant. Hé 


obviously cannot claim kkudkasht rights > 


in Jand which he only begins to ‘cultivate 
at the time when he loses his possession. 

It is next argued that, if the defendants 
must he considered to be in possession as 
tenants, section 34 does not apply as that 
section only applies to persons who are in 
possession without the consent of the laud- 
holder. ‘The answer to this -is that the 
atrangement between the defendants and 
their vendors was arrived at behind the 
backs of the mortgagees who were in pos- 
session of the proprietary interest. 
. Thirdly, and finally, itis argued that if 
the defendants are tenants at all they are 
tenants of the mortgagees only and that 
the mortgagees alone are entitled to collect 
rent. from them. This’ contention ; was 
‘raised:in the ‘Courts below and the learned 
District Judge points out that all the rents 
in the village are collected by the lambar- 
dar; that the mortgagees-themselves now 
‘admit this to be the case and do not claim 
to collect any rents themselves, and that 
the finding in the previous suit to which 
the defendants were parties was that the 
lambardar alone collected. In view of 
the findings in the previous suit it appears 
to us that it would be difficult, if not im- 
‘possible, for the mortgagees to bring: any 
suit. for arrears of rent, , 

The result is, that we uphold the decrees 


of the Court below and dismiss both appeals. 


We make no order as to costs as the res- 
pondent is not represented, : 


K. S, D, Appeals dismissed. 
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: CALCUTTA HIGH COURT. 

_ ORIGINAL, Civi, Surr No. I oF 1921. 
ADMIRALTY JURISDICTION. 

i . May 15, 1922. 
Present —Mr. justice C. C. Ghose, 
J. R. B. MORRIER—Prarmntirr 
j UETSILS 
als RAGHUMULI, AND ANOTHER 


— DEFENDANT. 
Maritime Law—Seamen’s wages, security for— 


| Chief Engineer, whether seaman, 


Seamen have a triple security for their wages, 
namely, the vessel, the owner and the Master, 
[p. 290, col. 1.) 

Jack Park, (1902) 4 Robinson 308 at p. 
311, Bunde v. Haven, (1823) Gilpin's Report 592, 
The Salacta, (1862) 7 Ñ. T (N. i 440; 32 L. Jo 
EYE 41; 9 Jur. (N. 8.) 27; 131 W. R. 149, referred 


the term ''seanian'' is not confined to ose who 
actually take part in the navigation of the 
ship. Every one who is regularly attached to 
the ship and who contributes ta her successful 
handling is a seaman although he may not know 
one rope from another. [p. 290, col. 2] 

A Chief Engineer of a ship is a ‘seaman,’ 
[p. 291, col. 2.] 

A Master ofa ship isentitled to recover. from 
the owner the wages and messing charges paid 
by him to the Chief Engineer. [p. 292, col. 1.] 

Mr. T. Ameer Al, for the Plaintiff. 

Messrs. S. C. Bose and J. N, A 
for the Defendant. 


JUDGMENT.—In this case the plaintiff, 
who until lately was Master of the steam- 
ship Singhaporean, now lying in the Dry 
Docks in the Hooghly, sues for the re- 
covery of a sum of Rs. 6,744-4-1r for his 
wages and messing and other expenses 
incurred by him. on account. of the ship 
in the course of his employment as Master 
during the period commenciag from the 
ist July -1921 and ending with the Ctn 
November -1921 and for the wages and 
messing of the Chief Engineer and other 
seamen and for other liabilitics incurred 
by the plaintiff on &ccount of the ship 
as such Master: during the said period. 


Particulars of the said claim are set out 


in the statement annexed to the plaint 
and marked Exhibit A, It is alleged that 


before the institution of this suit, accourts 


were 1iurnished to the defendants and 
monthly portage bills with full details 


-and.vouchers were .duly delivered, but 


that, notwithstandiug demands, the délen- 
dants have failel and neglected to pay ta 
the plaintiff the said sum of Rs, 6,74p 4I] 


- 


. 288 

MORRIER f. R. B. -7, RAGHUMULL. 
or any part thereof. In the particulars 
annexed tothe plaint, asum of Rs 3,081-13 
is claimed by the plaintiff on account 
«of his wages end messing and on account 
of travelling expenses and refreshments, 
and a sum of Rs. 2 617 .is claimed on ac- 
count of the Chief Engineer’s wages and 
messing, aud three other sums, ‘namely, 
Rs. 597-I2-4, Rs. 33 and Rs. I17-10-Ic 


on account of wages of the deck crew,. 


engine-room crew and dinghy man, 


aggregatiag in all to Rs. 6,744-4-11. 


The defendants are two in number; 


4) Rai Bahadur Damodar Dass, and 
(di Lala Raghumoll. It is alleged that 
they were joint owners of the SS. 


Singhaporean. As against the def endant Rui 
Bahadur Damodar Dass, the claim has 
been wirthdrewn, the defendant Rai 
Bahadur Damodar -Dass not pressing 
any claim for costs. So far as the de- 
fendant . Lala Raghumull is concerned, 
he states in his written Statement that 
sometime in June 1921! an agreement 
was arrived at between the plaintiff and 
Lala Ragliumull under which the plain- 
tiff agreed to receive a sum of Rs. 325 
a moath till the vessel resumed woik. 
At the Bar, however, Mr S. C.'Bose, on 
behalf of Lala Raghumull, has stated 
' that the figure should be not Rs. 325 
but Rs. Soc. In the second place, it is 

urged that the plaintif has not rendered 
us accounts of the various sums which 
had beea paid to him iróm time to time, 
and, in the third place, itis alleged that 
on an accotint being taken, it woul. be 
found that a very “large sum of money 
was due and owing to the defendant Lala 
Raghumull. Lastly, the question of juris- 
diction is raised and it is stated that this 
‘Court has no jurisdiction to try this suit 
which has been filed in the Vice- Admiralty 
jurisdiction of this Court. 


The issues settled between the parties 
are as: -follows :— 

(i) Is the plaintiff ` entitled £6 recover 
the wages and messing charges of the 
Chief Engineer in this suit? 

-liij Was there any agreement in June 
“10921 between the plaintiff and the de 
dendaxt; that the plaintiff would accept 
‘a salary at the tate of Rs. 500 a month 
including necu charges: and travelling 
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expenses, from the rst July 1921 til the 
vessel resumed work ? 

(42) Was there a similar agreciént 
between the Chief Engineer ard the de: 
fendant ?. . 

(v) Is the plaintiff entitled to any 
travelling expenses from the ist July 
to the 6th November 1921.? 

(o): What sum, if any, is due to the 
plaintiff ? 

On behalf of the plaintiff, Mr. Ameer 
Ali has raised: the following issues:— 

. (1) Did the plaintiff fail to render 
accounts and portege bills as alleged 
in paragraphs 3 and 4 of the written state- 
ment ? 

(2) Did the first defehdent accept 
as accurate the portege bills and accounts’ 
in respect of the period from February to 
May 1921 inclusive 2nd June to Noveni- 
bet 1921 inclusive ? 

The defendant Lala Raghumull has 
not given any evidence in this case, but 
on his behalf his constituted ‘attorney 
and partner, Gopal Dess, was called for 
the purpose of proving that, so far as the 
deck Crew and engine room “crew and the 
dinghy .men were concerned, they had 
all been paid off. In support of this last 
statement,- the witness Gopal Dass hes 
produced “before me three receipts show- 
ing that à lump sum of Rs. 700 was paid 
in the presence’ of a Solicitor to thé head 
man of the deck crew, the head man of 
the engine room crew and the dingliy. 
man. on account of their wages for the 
period mentioned in the eccount annexed 
to the plaint. 

The plaintiff in his evidence states that 
on the 6th February 1021, he was appoint- 
ed Master of these $8. S nghaborean 
by Messrs, Frederick Gaebele, who were 
the agents of the owners, on a salary of 


. Rs. 650 per month, 2nd on terms and con- 


ditions appeering in Exhibit A, He 
says, at the time of his appointment as 
Master, he was told that the owners of the 
ship were awey from Calcutta. One ot 
the owners was Rei Bahadur Damodar 
Dass and the other Lala Raghumull. 
On the 1st March 1921, he was introduced 
to Rai Bahadur Damodar Dass when 
the latter said that the. portage bills should 
be subm tted to him at the end of every 
month andthat payment would be made 


_ 
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by the 6th of each month. He also said 


that as regards travelling ‘expenses, the 
actual sums spent on account of travel- 


ling. expenses should be included: in the: 


bills. 
ment entered into with Messrs. 
was such - as is 
the shipping world, and that, under the 
agreement, provision was made for his 
boarding and travelling expenses and 
entertaining allowance. As regards the 
portage . bills, they were all settled up to 
the 6th April, 4.0., 


The plaintiff states that the agree- 
Gaebele 


portage .bills from the xst July down to 
the 6th November: On this date he re- 
signed his appointment as Master, but 
previous to that date the defendant Lala 
Raghumull had asked him to remain on 


. board the Singapotean as Master thereof: 


on a reduced salary.. The plaintiff's evi- 
dence on this point was as. follows. ( 


55):— 
“I then spoke to the 


to enter into an agreement with you.to 
receive Rs.500 a month from the day the 
ship goes into the hands. of the repairers 
until she is able, to take in cargo, 
provided, of course, that the Chief Engineer 
w 1 have to take. the same reduct on, be- 
cause it will be impossible for me to be 
on board a ship with less.salary "than 
the Chief Engineer. I also pointed out 
to the Rai Bahadur- that the agreement 
should be such that there should be no 
delays as regards payment:. payment 
should be made regularly, ' and also. if 
I were to engage myself with him, there 
Should be a car at my disposal and at 
the dsposal of the: Chief Engineer : while 
the ship was at Matiabruz, asit was im- 


possible for me to run backwards and. 


forwards. between , Matiabruz' and Har- 
rison Roard out of my own pocket." 

He states, further that the Chief. En: 
gineer had asimilar covetsation - with the 


defendant Lala,Raghumull, wherein the . 


Chief Engineer pointed out that he was 
a member of the Engineers’ Guild and 
that it was impossible for him .to accept 
à reduced salary, but all he could dó was 
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usual: throughout 


he was paid on the 
6th March for the February bill; on the,’ 
6th April for the March bill. After that, - 
— there were delays; and in the end he found’ 

it difficult to realise the amount of his, | 


Rai Bahadur i 
and said, Gentlemen, I am quite prepared . 


i 
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to. „waive his claim to E messing allow- 
ance. - Ultimately, . nothing was settled; 
and the plaintiff continued to be Master 
on? the, terms- mentioned in "Exhibit A, 
down- to the- 6th. November 192i, ‘when 
he res gnéd. As I have said, the plaintiff 
has included in his bill, the weges, due 
to the Chief Engineer for the period 1st 
‘July to 6th No vember 1921, and the main 
contest in this suit hes been ` whether the ' 
plaintiff was entitled to include in “his 
claim. .a claim for the wages" “and for the 
messing allowance due to tre Chief En- 
gineer. : 

- The Chief “Engineer has given evidence, 
„end he stetes that, according to the” cüs- 
‘tom which ‘prevails emorg seamen, he look- 
ed to the' Master as. beirg ‘tesponsi ble’ for 
the wages ‘due to him. "The Chief En- 
gineer, corroborates tke Ceptaein es regards l 
the conversetion tehed with tle de- 
fen dant Lala Reghumull with reference 
to the plaintiff stayirg on ês Master of. 
the S insaporean ‘on a feduced salary. 


Q.. As.I-have said; no évidence has ‘been talt- 


ed” on behalf of the’ defendants ‘except l 
on the question of payment ` of the ‘deck 
‘crew, the engine crew and. the ‘dinghy 


man. 
_ On behalf of tke defendant Lala Raghu- 


‘mull Jit has been contended that, in any 


event, there oüght not to be any jüdgmént 
in.this suit against the défendant in res- 
‘pest of the wages. ‘alleged to'be due to the 
Chief Engineer, and in support” of this 
‘contention, my attention “has been it- 
.vited to various sections of the Merchant 
Shipping Act of 1894 end the Merchant 
Shipping Act of 1906, cid the ‘Indian 


-Merchant Shipping Act of 1859 and to 


the Amending Indian Act of 1883. I'shall 
refer to ‘these sections leter on but in the 
View which A fake, it^ will be seen later 
that the sections to which my ‘attention 
has been. directed Have no real' bearing 
on the question. Prior’ to the English Act 
‘of 1884, it had been said in numerous cases 
that matiners: were the favourites} of the 
law and were placed p p.rticulagy under its 
protection, and that. the Court was always 
anxious to protect them against éircum- 
vention and error; and that in süits “for 
wages the Court. was always anxious that 
seamen' should not be har assed ' with liti- 
gation, avd that it was desit able that ates 
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“tons relating to wages düé to seainen should 


' . *Bé ‘speedily settled. -Now, following these 


‘pr hciples, it was held in a series of cases, 
‘pr or to the Admiralty Court Act of 186r, 
‘that the Court of Adm ralty had jurisdic- 
"ion tn rem or in personam over claims 
by seamen for any wages earned by them 
“Wnder a special contract, or otherwise, 
"and that the Master, ship and the owner 
“were severally liable to a mariner’ for 
Ais wages, and that the mariner was-en- 
titled to choose who he would proceed 
against, and thatin some respects a pro- 
ceeding by a matiner against the. Master 
“was more covenient (seethe cases collected 
in Pritchard’s. Admiralty Digest, Vol. 
JI). , In the case of Jack Park (I), it was 
held -by Sir William Scott (who was after- 
' wards, to be known únder the title of 
Lord, Stowell) that for the wages of the 
‘Mariners the Master was liable, the ship 
-was liable’ and the owner was liable. The 
Mariner “was entitled to his option, 
“and in some respects perhaps ` there 
“was less inconvenience occasioned by pro- 
ceeding aganst the Master because in 
that case the ship was not detained. 
Inan American case [Bunge v. Haven 
^ (3)] itissaid that seamen have a triple 
-security for their wages, namely, the' ves- 
sel, the owner and the Master; and in tke 
case of The Salacta (3), it is laid down as an 
established rüle, so ancient, that the origin 
thereof is not known, that seamen may 
recover their wages by action against the 
Master. [See also Baily v. Grant (4), Anon 
(5), Hook v. Moreton (6), Armstrong 
v. Smith: (7). The principle of these 
decisions.is that, although by the Law 
_ Maritime, theshipisthe primary security 
ofthe mariner for bis’ wages, and although 
-as long as a plank remains, the seamen 
is entitled to the proceeds of the plank 
as security for his wages, the mariner is 
‘also entitled at his option to proceed against 


the Master or owner. It is observed 
" (x) (1902) 4 Robinson 308 at p. 31r. 
* *(2) (1823) Gi pin's Repott 592. ; 
26 m (1862) 7 L. T. (N. Sa) 440; 32 L. J. Adm, 
-41; 9 Jur. T $.) 27; ix W. R. x89... 4 i 
a (4) (1700) 1 Salk. 33; 12 Mod. 440; r Ld. 
"Raym 632; Holt. 48;:9r. E. R. 35, I322.. : 
s ae 2 Show, 86; 89-E.: R. 811, <. 
- 1 ni. (1698) 1 Id. Raym 397: 91 E.R. ri65.. 
sali) ` (1805) 1 Bos. & P, (N. R.) 299; 127. E. 
477* "x 
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rather quaintly- in an-old. case that, Cone 
tracts "of seümen have always been. con- 
sidered amongst the most important out- - 
fit that a ship can have. ` Her construction - 
may-be the best that modern ingenuity 
may -produce; every device. of recent in- 
vention may. be lavished. upon her; yet 
unless she has a brain to'direct her course, 
and skilful Chief Engineers to regulate the 
pulsation of her engines and -manage her 
numerous - complicated * machinery, her 
propeller is paralysed, her-syren: is dumb. 
This is like the human. body when: the 
soul has departed, - Mere machinery - is 
of little service unless intelligently hand- 
led. Itisnotthe gun, butthe man behind 
it who is formidable, and - iu modérn as 
in ancient times the personal | equation 
is still - controlling. On this account the 
utmost encouragement ‘and fullest pro- 
tection to seamen are the established pc- 
lity of Admiralty-Law, and as regards 
Courts they have -been equally liberal 
1n deciding questions as regards Statutes 
relating to- seamen and. as- -to : who 
are seamen. The term is not confined 
to those who actually take part in. tke. 
navigation of tbe ship. -Every one who 
is regualrly attached tothe ship and who | 
contributes to her successful handling 
is à seaman although he may: not : know 
one fopé from another.?. |. ^ V 
. In thepresent case, however, it is argued: 
that the facts of the.present case dre such 
that it is impossible to hold that the plain- 
tif is entitled to include -in his claim for 
wages and, for. messing due to the Chief 
Engineer, The argument is put in this 
way: it is said that Exhibit 1 proves the 
direct employment of the Ckief Engineer 
by the owners, and, that being so, the de- 
fendant Lala Raghumull cannot possibly 
be held liable to tbe.plaintiff. for wages 
due to the.Chief Engineer. The contention 
raised by the defendant .is covered by 
authority. Inthe case of Farrel v. M'Clea 
(8) decided by the Supreme Court of Penr- 
sylvania, the facts were as follows: 
it was.a claim against the Master of a. ves- 
sel for. payment of the wages of the mate.’ 
The. mate had been appointed by the 
owner and had been shipped by the owner 
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witha letter introducing him.to the Master. ' 
On behalf of the defendant (the Master) 
it was argued that, inasmuch asthe employ- 
ment was by the owner, the Master could 
not be held liable, ‘and that, although by 
the Law Maritime, the seamen has a triple 
security . for his wages, inasmuch as the 
employment was by the owner, the case 
was taken out of the ordinary rule. Connsel 
for the plaintiff. argued. .that mariners 
had a threefold security for their wages, 
they may proceed against the owner; se- 
condly, they may liable the vessel, and, 
‘thirdly, they; may sue the Captain. It 
was further argued that the Captain was 
not bound to receive any sailors shipped 
by the owners because he was not only 
liable to the owners, but to strangers for 
any wrong they may do when shipped, 
but if the Captain did receive them, he 
made himself liable for the wages. The 
President of the Supreme Court of Penn- 
sylvania in delivering the judgment 
of the Court observed as follows :— 
"It was quite true that the plaintiff 
(the Mate) has been shipped by the owner, 
but admitting that to beso, in his opinion 
the Captain was liable, for the law gave 
the plaintiff a thieefold remedy to re: 
coverhis wages, and unless by.some positive 
act or word- the plaintiff‘ had released, 
as he might do, one of these remedies, 
a mere compliance . with the. solicitation 


of the owner cannot possibly defeat: the. 


plaintifi’s claim.” 

The President said that there was no 
. distinction in this respect between the 
Mate and a common mariner; they were 
alike subject to the orders of the Captain, 
who could equally refuse to receive either, 
or, when received, was equally empowered 
'to dismiss them for his appointment as 
Captain and Master of the . Ship 
gave him the Sole, . undoubted 
and exclusive right of choosing every 
seamen under him, whatever : courtesy 
he might be inclined to show to the re- 
commendation of those by whom he was 
himself employed. It willbe observed 
that the above is an exact authority on 
the acts of the present case. No doubt 
it is an American authority; but where 
the decision is not based on any consider- 
ation of Statute law peculiar. to America 
] know of. no rea son which prev: ents... me 
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especially .on a matter like tkis.: One 
last remark I have to add. It.is . not 
disputed .that.the Chief Engineer, comes 
within: the expression “ seamen "; if au 
thority is needed the. definition: ‘of the 
word in the -English and Indian ERIS 
may be oe to. | , 


I .now turn. io the question whether 
the authority of the English cases referred 
to above has in any way been affected by 
the Merchant Shipping Act of 1894. 
Like the Act. of 1854, it was a consolidat- 
ing ` Act and it was not à condification. 
of thelew likethe Bills. of Exchange Act, 
1882,.0r the Partnership Act, 1892 
and with trifling exceptions it felt the 
Common Lew and the case law untouch- 
ed. The Indian Act of 1859 is a copy. 
of some of the sections of the English 
Act of 1854. Section 58 of the Indian 
Act, to which my attention Las. bees. 
drawn by Mr. Bose for the defendant,, 
is t.ken verbatim ironi section IQI., of, 
the English Act, of 1854 and it,. there- 
iore, does not contain any such | pro» 
xus as.is.to, be found in sub- seciion- 

. of. section 157 of the English . Act 
E 1894. Neither sectioa 58 of theIndian' 
Act nor section 167 of the English Act, 
of 1894 really a fords any assistanee, 
so far as this case is concerned end. es 
do not prospose. to set out. the sections, 
here, It is also quite clear that there are, 
no other sections in the two Acts which. 
can, be invoked in aid of the defenda. it: 
in this case. The analogy of ihe Master- 
heing in 4 position to pledge the credit. 
of the owner ina foreign port and not 
ina home port «oes,not hold good at all. 
in this case, and nothing more need be 
said about it.. + 

Ön the authorities, therefore, I ust 
answer the firstissve in the affirmative, 

As regards the: second issue, I accept 
the testimony of Captain  Morrier, and 
I hold that there was no such agreement 
asis referred toin the Issue No. 2. 

Asregards the third issue, the answer 
is in the negative. 

As regards the fourth issue, the an- 
swer isin the affirmative on the evidence 
which has been adduced before me, 
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As regards Mr. Ameer Ali’s issue, so 
far as the first issue is concerned, the 
answer is No. 

Now, the question arises as to what re- 
lief I should award to the plaintiff. The 
plaintiff is clearly entitled to his wages 
and to his messing and travelling allow- 
ances. So far as the Chief  Engineer's 
wages and messing are concerned, the 
plaintiff is entitled to include the same 
in his claim. 

Now, as regards payments to the engine 
room crew, the deck crew and the dinghy 
man, certain receipts have been pro- 
-duced before me showing that they have 
been paid off. So far as the plaintiff is 
concerned, his liability to the engine room 
crew, the deck crew and dinghy-man is, 
on the authorities mentioned by me, 
clear, and although I am-satisfied .on the 
evidence before me that Rs. 700 has been 
paid to the head men of the three sets 
of the crews mentioned above, viz., the 
engine room crew, the deck crew and 
dinghy-man, in order fully to protect tke 
plaintiff I propse to make this order: thet 
the plaintiff .do recover judgment for 
the entire amount of theclaim with cosis 
on scale No.2. This judgment will carry 
interest from date at’6 per cent, till realisa- 
ton. It will, however, be open to the 
defendant to produce before the Re- 
gistrar receipts from the individuals 
composing the engine room crew, the deck 
crew and the dinghy man: for the period 
mentioned in the plaint and on the dvu- 
fendant producing before the Registrar 
^ within a fortnight those receipts, the 
amounts due to these three sets of crew 
will be-deducted from the plaintiff s claim 
and he will then only be entitled to 
execute the decree for the two sums of 
Rs.3,081-13-9 and Rs. 2,017 aggregating 
. Rs. -5,698-13-9. 


K, S, DAN. Order accordingly. 
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354 OF 1920. 
February 6, 1923. a3 
Present;-~Sir Norman Macleod, Kr., Cnief 
Justice, and Mr, Justice Crump. 
VIJBHUKHANDAS KASHIDAS AND 
OTHERS—DEFENDANTS—A PPELLANTS 
UEFSMS 

Sardar ISHWARDAS JAGJIVANDAS 
AND ANOTHER—PLAINTIFFS— RESPONDENTS. 

Bombay Land Revenue Code (Bombay Act V of 
1879), 5. 83— Tenant in possession for long time 
—Presumplion of permanent tenancy—Signing 
of kabuliyat by tenant, effect of. 

The mere fact that, during the currency of his 
holding, a tenant signs a kabuliyat in favour of 
the landlord, which purports to be in terms an 
agreement for an annual tenancy, will not neces- 
sarily displace the presumption, of the tenancy 

being a permanent one, where it is proved that 
the tenant has been in occupation oí the land 
forsolong that one cannot ascertain the commence- 
ment of the tenancy. But each case of this class 
must stand entirely on its own facts. At first, 
the tenant claiming to hold es a permanent tenant 
must establish the facts which would entitle him 
to the presumption of section 83 of the Bombay 
Land Revenue Code. But that can be .rebutted 
by the landlord by the production of a kabuliyat. 
Again, the effect of the kabuliyat can be destroyed. 
by further evidence on the part of the tenant, 
[p. 293, col. 1.] 

Where a person having obtained possession .as 
Court purchaser determined to establish his right 
to the village lands aud took kabuliyats from the 
tenants; 

Held, that, under the circumstances of the 
case, the signing of the kabuliyat by the tenants 
destroyed any presumption about the permanent 
nature of their holdings. [p. 293, col. 2.] d. 


Second appeal against the decision of 
the Judge ofthe Court of Small Causes 
and Joint First Class, Sub-Judge with A, P, 
at Surat, in Appeal No. 112 of 1918. 

Mr. G. N. Thakor (with him Mr, R. J. 
Thakor), for the Appellants. 

Mr. H. C. Coyajee (with him Messrs.. 
D. B. S. Rao and Rattanlal Ranchhoddas), 
for the Responcents, 


JUDGMENT.— The plaintiffs brought - 


this action to recover possession of the 
plaint lands, mesne profits and certain 
damages. The Trial Court dismissed the 
suit on the ground that the insertion in tlie 
kabuli yat of 1902, signed by the defendants, 
about giving up possession of the land was 
made fraudulently and without the know- 
ledze of the defendants, and that, apart 
from the Aabulyat, the defendants were 
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entitled to the presumption on the facts 
found under section 83 of the Land 
Revenue Code that they were permanent 
tenants, 

This decision was reversed in appeal, 
the learned Judge being of opinion that the 
defendants’ contention that the ibuliyat 
of 1902 was taken by the plaintiffs frau- 
dulently was not established by the evi 
dence. He was also of opiuion that the de- 
fendants could not prove their possession 
of the suit land further back than 1862, 
and there was nothing on the record from 
which the Court could presume that they 
had been in possession prior to 1862. In 
any event, the Court was satisfied that 
the fact that defendants were in posses- 
Sion in 1854 had not been established. 
It would follow then that, even without 
the kabuliyat, it would be rather difficult 
for the defeudants to ask the Court to give 
them the benefit of section 83, and hold 
that they were permanent tenants. The 
execution of the kabuliyat of 1952, in our 
opinion, must be taken as an admission 
by the defendants that they were not per- 
manant tenants but tenants bound to give 
up possession according to the terms of 
the document, . | 

No doubt, when it has been proved that a 
tenant has been in occupation “of certain 
land for so long that one cannot ascertain 
the commencement of the tenancy the mere 
fact that, during the currency of his told- 
ing, he hass sipped a kabuliyai which purports 
tu bei terms an agreement for an annual 
tenancy, inay not be sufficient to displace 
tae advantage he has obtained from his 
long holding, if he continues in possession 
for many years after he had signed the 
kabuliyat, on the same rent. But edch case 
of this. class must stand entirely on its own 
facts, At first, the tenant claiming to 
hold as permanent tenant must establish 
the facts which would entitle him to the 
presumption of section: 83. But that 
can be rebutted by the landlord by the 
production ofa kabuliyat. Again, the effect 
.of the kabuliyat can be destroyed by fur- 
ther evidence on the part of the tenant. 
The fact of the signing of the kabuliyat 
as merely an isolated instance in the midst 
of a long holding at the same rent, will 
not necessarily prevent the tenant from 
succeeding. 


There cannot b» a clearer case than the: 
one before us in which it has been proved 
that the kabullyat was taken for a defi- 
nite purpose. The plaintiffs were put in: 
possession in 1892 as Court-purchasers. 
Prior to that time the land had been managed 
by the Collector; and as soon as the plain- 


‘tiffs got into possession, they. determined 


to establish their rights to the village 
lends. They began by filing suits ageinst 
differert occupants for possession. ‘These 
suits were taken up ta the High Court and - 
ended in decrees for the plaintiffs, There- 
alter, plaintiffs began taking kabulivat from 
the tenants, of which a very le rge namber . 
have been recorded in the case, ‘covering a 

period from 1902 to 19609. The purpuse 
the plaintiffs had in taking these kabuliyazs 
is perfectly clear. It is also clear that the 
tenants in occupation of the village lands 
must have known what the plaintiffs had 
in their minds. The tenants must heave- 
known that the plaintiffs were asking for 

kabuliyats; that they were asserting their 
rights against any claims of the tenants 
to hold as permanent tenents, and that 
many of the tenants were signing those 
habuliyats. 

In these circumstances, the plaintiffs 
obtained the kabilayat in suit from the de- ' 
tenqants. Therefore, the signing of the. 
kabuliyat at once destroyed any presump- 
tion that might have arisen from the pre- 
vious holding of the defendants of the suit 
lands, and there is nothing that has occurred 
since which would lead one to suppose that 
the signing ot a kabuliyat was a mere acci- 
dent, which, on the continuance of the 
hol-ling on the old tern: S, could be treated 
as a nullity in we aa cf the later 
possessi on. 

We think, then, the judgment of the First 
Class Sub- -Judge was correct, and that, 
therefore, this appeal must be dismissed 
with costs. 

N. H. 

Appeal dismissed, 
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—: ' LAHORE HIGH COURT. >=- 
SECOND Civit, APPEAL No. 2340 OF 1920. ' 
CE May 9,1923. 
Present:— Sit Shadi Lal, ‘Kr., Chief Justice, 
and Mr. Justice Lumsden. 
, ISHER SINGH AND OTHERS— 
' PLAINTIFFS—ÀPPELLANTS— 
PE E Versus DE 
^ “SURAT SINGH AND ANOTHER—-’ ' 
E JDEFENDANTS—RESPONDENTS. 
 Custom— Adoption, failure of—Gift to adopted 
-son-—Presumption. . E 
Where a deed contains a testamentary disposi- 
tion in favour of a person believed to be the :adopt- 
ed son of the'executant, itis a question for con- 
sideration whether on the failure of the adoption 
the gift also fails. "The Court’ has to decide in 
' each case, after considering the language of the 
document and the surrounding circumstances, 
whether the adoption was the reason or motive, 
for making the gift or béquest, or whether the. 
mention ‘of the donee or legatee as an adopted som 
was merely descriptive of the person to take nd 
the gift or bequest and ke was to take the property 
even though his adoption may not be valid. This, 
is the law with respect to cases where there is an 
express ‘gift or bequest in favour of an alleged 
adopted son, but, where the instrument of adop- 
tion does not mention. any gift, infer vivos or any 
testamentary disposition in favour of the adopted 
son, and contains merely a declaration, of adop- 
tion, which declatation is found to beincorrect, the 
deed cannot be treated as a deed of gift. [p. 204, 
col. 2.] CAE | 
` Fanindra Deb Raikat v. Rajeswar Das, 11 C. 
463; 12 I. A. 72; 4 Sar, P. C. J. 610; 9-Ind. Jur. 
277;'5 Ind. Dec. .(N. S.) 1068 (P. Cy and Lak 
v. Murlidhar, 28 A. 488 ;.3 C. L. J. 594; 8 Bom. 
‘In R, 402, 3. Ae L. J. 415; 10 C. W., N. 730; 33 
I A. 97 (P.C); relied on. © 


- Second. appeal from a decree of the 
District. Judge, Amritsar, dated the 3rd 
July 1920, modifying thet.of the Senior 
Subordinate Judge, Amritsar, ^ dated the 
 3xstMarchi920. . t5 |. 

Lala Ram Chand Manchanda and. Lala 
Badri Das, R. B:, for the Appellants. 
. Pandit . Sheo: Narain, R.' B. for the 
Respondents. . | Poem 


JUDGMENT.—On the 2nd September 
1913, Ganda Singh, a Jat of the village 
Khatrai Khurd, in the District of Amritsar, 
executed a deed of adoption in favour of 
the defendant, Surat Singh. "The plaintifis, 
who are Ganda Singh's collaterals, have 
brought the present action for a declara- 
tion that the deed of adoption is a ficti- 
tious document and shall not effect their 
rights to succeed to the estate of Ganda 
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Singh. “Now, the District Judge, concurring 
with the Trial Court, holds that Surat Singh: 
was never actually adopted by Ganda Singh 
and that the alleged adoption was a mere 
paper transaction. The learned Judge 


has, however, treated the deed of adoption 


es a deed of gift and has granted a declara- 
tory decree in favour of Surat Singh’s 
right to succeed to the estate of Ganda Singh 
since the property held by the latter hes 
not been proved to be ancestral, qua the 
plaintiffs. 

Now; it has been repeatedly held, vide, inter 
alia, Fanindra Deb Raikat v. Rajeswar 
Das (x) and Lali v. Murlidhar (2), that, 
where a deed contains a ‘testamentary 
disposition 1n favour of a person believed 
to be the adopted son, itis a question for 
consideration whether on the failure of 
adoption the gift also fails. The Court 
has to decide in each case, after considers 
ing the language of the document and the 
surrounding’ circumstances, whether tke 
adoption was the reason or motive for making 


"the gift or bequest, or whether the mention 


of the donee or the legatee as an adopted 
son was merely descriptive of the person to 
take under the gift or bequest and he 
was to take the property éven though his 
adoption may not be Valid. This is tke - 
law with respect to cases where there ig 
an express ' gift or bequest in favour of an 
alleged adopted son. The instrument before 
us, however, does not mention any gift 
inter vivos to Surat Sirgh or any testa- 
mentary disposition in his favour, Tt 
contains merely a declaration of adoption, 
which declaration hes, been found. to be 
incorrect, and does not even remotely 
refer to any property held by Ganda 
Singh. We, fail to understend how such 
a deed can be treated as a deed of gift.. 
The leerned District Judge has relied 
upon ajudgment of the Punjab Chief Court 
in Sant Singh v. Sadda (3) where the adop- 
tion . was.found to have taken place, but 
according to the custom governing the pora. 
tiesit was held to be invalid. The property ` 


f * 


(a) xx C. 463: 121: A; 72; 4 Sar. P. C. 


J. gro; 
.(2) 28 A. 488; 3 C. I. J. 594; 8 Bom. L. R. P 
3 A. L. J-415; 10 C. W. N. 730; 33 I. A. 97 (PoC), 
(3) 14 Ind. Cas. 23; 63 P. R. rota; 222 P; WLR, 
1012. i f 
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affected by the adoption was, however; 
non-ancestral, and’ the learned Judges 
consequently held that as the adoptor 
was entitled to transfer his non-ancestral 
property to the adopted son without the 
consent of his collaterals, the adoption, 
though invalid by custom, should be viewed 
as a gift to the adopted son to take effect 
after his death. It is unnecessary to de- 
cide whether the rule laid down in that 
judgment can be regarded as a correct 
exposition of the law on the subject because 
the present case is distinguishable from 
that case. As pointed out above, even the 
factum of adoption has not been proved 
in- the case before us, and thereis, therefore, 
nothing in.the deed which could by any 
stretch of reasoning be treated as a gift 
or a testamentary disposition in favour 
of Surat Singh. 

: The result is-that we accept the appeal 
and, reversing the decree of the District 
Judge, restore that of the Court of first 
instance. The plaintiffs shall recover from 
Surat, Singh the costs incurred by them 
in this. Court as well as in the Dstrict 
' Court, 


Z.K. ' Appeal accepted. | 
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First Civi, APPEAL No. & or 1922 
< October 4, 1922 - 
Present:.—Mr. Ashworth, A. J. C 
Musammat MAHESHA AND OTHERS— 
I PLAINTIFFS—APPELLANTS Sw 
vVEFSTS * 
. RAMESH AR AND ANOTHER 
—JDEFENDANTS—RESPONDENTS. :-.: 
Construction of document—-Gift—Transfer by 
. limited owner—Estate conveyed—Presumption— ' 
Burden of proof. 

Where a transferor has merely a limited in- 
terest in the property transferred. and -purports 
to dispose of the property itself, the presumption 
is that he intends to dispose.of only his limited 
interest, and if it is sought to’ carry the disposi- ` 
tioa further, M must be shown-that “he. pend s 
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to dispose ot mote Min “that ierat But for 
this purpose a positive declaration is not necessary. 
. Regard may be had to the context of the 
deed of transfer, and to the inaptitüde of the 
words of transfer if applied to the transferor's 
actual: interest. . [p. 296, col.2.]: ^ 

Where a deed of gift executed by e Hindu widow 
began by stating'the fact of an oral Will made by 
her husband, which gave her nothing more than 
ü life-interest, but further stated that the donees 
would have all the proprietary powers of 
transfer in respect of the gifted property and 
would, generation after generation, remain in 
possession and cccupation of the same, because 
the Will gave them, a remainder : ‘ 
' Held, that the deed of gift ‘meant. that the 
absolute title arosefromthe addition of the life- 
interest gifted under the deed to the remainder 
devised by the Will, and was not of itself intended 
to transfer an absolute S c in the property 
gifted. - [p. 296, col. 2.]- 

Appeal from.the aecree: ce the Suborai- 


mete. Judge, Dado, da ated the 20th Januery 

1922. i 
Messrs. 4. P. Sen, B K. Ghosh and 

Ishri Prasad, for the Appellarts. a 

` Messrs. ‘Hyder Hussain and Bisheshwar 

Nath Srivastava, for Respondent No. I 


* JUDGMENT.—This first civil . appeal 
‘arises out of a suit brought by the three 
s:rviving. daughters of one Jit Bahadur 
against Rameshar, husband of a fourth 
deceased sister (Mus amma Parbati,) and 


against the’r mother Musammat.Hubrani,, 


fora declaration that a .deed of. gift exe- 
c itel by the latter on 16th September 1912, 

so far as it transters to the former.an. ab- 
solute estcte in a share.of the zemindari 
left by Jit Bahadur, will have no effect 
against the ploi H after their mother’s’ 


“death. 


The Officiating Subordinate Judge -dis- 
migsed the suit on three findings £s 
follows:— 

1. The impugned deed of zit Was exe- 
„cuted in pursuance and execution of a family 
arrangement ‘between the parties forthe 
SO edes of future. disputes ; AR 

. 2. the plaintiffs having accepted a trane 
Fer of Musammat , Hureni's life-interest 
in certain property under the deed of gift, 
could not. (by reason of operation of the 
.piinciple.of election) call in question. the 
convey gnce by thesame deed of the absolute 
interest in other property to Rameshar; 


*o3.thepleintiffs 'by their conduct generally, 


„and ini -particular by.. their omission to 
impugn the E of gilt; “had dem the de- 


^ 
- - --— p were i — ow jeans 


~ 
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- "fendant to believe thet they would not 
- | .impugn it, and acting on this belief the 
' defendant No. 1 had parted with his irter- 
est. in part of the property gifted to him 
‘by the said deed of gift. 
. All these findings are called in, question 
in this appeal, ..- 

It is to be noted that the defendart 
in the lower Court also relied on an alleged 
oral Will by Jit Bahadur (referred to in 

. the deed of gift) devising the frectional 
share in question (and indeed a larger 
. fractional share) to the defendart No. I 
' asa remainder after the death ot his widow 
and the fourth daughter, wife of defendant 
. No. x. This oral Will was held not to be 
provedeby the lower Covrt and the res- 
pondent-defendant No. I has not relied 
on it in contesting this appeal. i 
- As to the.first finding, the Subordinate 
Judge has not relied on, nor even mentioned 
any evidence in support of, the family 
arrangement set up, except such evidence 
as is afforded:by the recital in the deed 
of gift now impugned, by. the fact that 
the. deed of. gift was executed, and lastly 
by the subsequent conduct of the parties 
in respect of the deed of gift. Nether 
the execution of the deed of gift nor tke 
. recital thercin can be construed as eviderce 
of a previous fanily orrangemert. On tke 
conirary, the recital is destructive of any 
plea of such a previous family arrange- 
mert. The deel of sift pleinly states 
that it was executed by the widow of Jit 
' Bahadur to prevent future disputes which 
might have the effect of jeopardising the 
disposal of her husband's procerty accord- 
ing to-his Will and ardent wishes. H thee 


had been any family crrangemert 
the widow must have referred to 
it in the deed of gift. As to the 


conduct of the -parties subsequent to 
the deed of gift, it showed accentarce of 
. the decd a sift but it is not shown how 
in any other way it could operate as evi- 
deuce of the fact of a family arrangement 
previous to the deed of gift. Accordingly, 
the fist finding as to the existeuce of a 


family a rangement’ preceding the deed - 


of gift is inCorrect.. | 
Asto the second finding, assuming that 
section 35 of the Transfer of Property 
Act is applicable to the case in other res- 
pects, it is to be seen. whether Musammat 


'remain in possession 


[1923 


Hubraniprofessed to transfer an absolute . 

interest (that is to say, an interest cortin- ` 
uing after her death) to the deféndart 
"No. ri. If she did rot do so, no question 
of election by the rleirtifís can crise, In 
corstruing the deed of gift.I would draw 


attention to the followirg pessegein Lord 


Halsbury’s Tawe of England, Vol. r3, 
page 127, as succinctly scttint forth the 
rules cf construction epplicatle to this case, 
They ere indeed increly a particular appli- 
cetion of the general rules of eviderce 
corteined in sections 91, 92, end 114 ofthe 
Indian Evidence Act, 

. "Where a testator hes limited irterest 
In property ard purports to dispose 
of the property itself, the presumption is 
thet heintends to dispose orly of his limited. - 
interest, and if it is sought to carry the dis- 
pos.tion further, it must Le shown thet 
he intended to dispose of more then that . 
interest. But for this purpose positive 
declaration is not necessary. Regerd mey 


` be had tothe cor,text of the Will, andto the 


ineptitude of the testamertary limitation 
M applied to the testator’s ectual in- 
terest.” 


I have had a translation of the Will made, 
A careful study of it convinces me that it 
is impossitle to say that .the “ lacy 
intended to dispose of More than ker life- 
interest. She Legirs by stctirg the fect 
of an oral WI which geve her icthirg 
more than a life interest. The fact that 
she says thet the .dorees have aud shalt 
have lil the proprietary powers of 
transfer in respect of the gifted property 
and shall, generation after gereration, 
| 8nd occupation 
of the same must in view of the previous 
recital in the deed of an oral Will giving 
them a reminder, mean that the absolute 
title arises from the addition of the life 
interest gifted under deed of gift to the 
remainder devised by the Will. “The only 
words favouring an intention to dispose 
of more then her life-interest is the expres- 
sion of ker desire to prevert disputes aris- 
ing after her death which might prevent 
the oral Will and wishes o. her husband 
being carried out. It has been suggested 
that disputes could not ertirely be pre- 
verted urless the widow intended fo give 


Vol. 94) es INDIAN 
7 RAM DAS RAI U, ABDUL, 'GAFCOR. E 


2n absolute estate by means of the deed 


of gift. Itis, however, impossible to hold ' 


that she can 'have intended to give an ab- 
. Solute estate alter reciting that she had only ` 


4 life-interest herself. Putting the donees 
iuto immeziate. possession might well be : 
a step in the direction ot preventing future 
disputes. There is nothing in the: Will 
to rebut the strong presumption thet the 
widow only iutended to give what she could 
give. The widow herself says that she made 
the Will under compulsion but even if this 


statement could be construed into anad- . 
mission that the Will evidences en irten- - 
tion | to fone et an absolute interest, her 

parol evidence is mot. 


statement being 
admissible to conie the deed of gift. 
I hold, therefore, thet the widow did not 


dispose of more than her life interest by .. 


the deed of -gift and the principle of elec- 
tion does ot arise. The transfer which. 
the-plaintif's' conduct may be said to have 
corfirmed was only a transfer of the 
widow’ s life interest, 


It has been urged by the respondent that, 
ifthisisso, the plai-tiffs have no cause of 
«ctioa in respect of a deed of sift which does 
not hurt tiem. 


e titled to ste for declaration. 
IMastrction, (@) of section, 42 covers 
, the esse 2nd it is oily recessiry for the 
plriztitisto show that the deferdart No. 
is interested to deny their title to possess. 


the property ii they- survive the wico*.: 


There remairs the question whether 
tze plairtifis are estopped. There are 
two positions only which can be tiken 
up. One is, that all the patties bel eved 
up tothe date of suit that Jit Bahadur 
hadlawfuliy devised by Will the reversion 
to the property in the manner mentioned 
in the deed of gift in suit. 
position. then thére can be ro Question 
‘of estoppel as the plaintiffs cour not hive : 
iiduced the defendant No. x to believe 
what he already believed and what they, . 


the plaintiffs, believed, Another possible- ` 


position is, that both parties knew that 
there was no effective Will by Jit Bahadur 
but.chose to act on the supposition that 
tiere was one. In this case also, there 
‘can be no estoppel. in any case the plea 


* t 1 
, 
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' solbte, interes” 


But under “section 42 of . 
tie Specific Relief Act tke plein tif's La 


‘Jf this is the- . 
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of Bd. must fail; because, when the 
defendant No.:: parted with his interest 
in Basudha property to Rajah Shambhu 
Dayal to raise money to meét 2 decree 
for foreclosure oa some of the property 
gifted by tke deed in suit, it cannct be 
said that he parted with it becatse he was 
‘deceived into beliving that he had an ab- 
in the property in suit. 
He should’ have been bourd to satisfy the 
foreclosure decree: even if he held orly 
a life-interest in the property in svit. 

| For the above reasons this eppezl fails 
"aud js. dismissed wi h costs. 

Z.K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
| BECOND CIVIL ApPEAr, No. 586 OF 1923. 
April 20, 1923. 
Preseini.-—Mzr. Justice Lindsay end 
Mr. Justice Sulaiman. 
RAM DAS RAI AND OTHERS— 
DEFEND ANTS-— APPELLANTS 
VErSUS 
Stetkh ABDUL GAFOOR ARD oTHERS— 
PLAINTIFFS AND DEFEND ANTS— 
RESPONDENTS, 
Pre-emption— Enlery in wajib-ul-arz-—Preswmp- 


tion— Village owned by single proprietor-—Pre- 
sumption, whether rebutted, 


An entry in a wajib-ul-arz about the existence 


. of a custom of pre-cmption in a village is not . 


rcluticd by ihe mere íect that forty years or so 
befcie the time of the entry, the village was owned 
ty a single person, for itis quite possible that the 
evstcm might have grown up during that interval. 


Kulsumunmisa v. Khaslat Husain, 50 Ind. 
, Cas. 170 ; 17 A L. J. 345 ; 1 U. Pz au: R. (A.) 149, 


distinguished. 


Second eppeal'wgainst a decree of tle 
. District Judge, . Ghazipur, dated the 215t 
December 1922. 
Mr. 4. P. Pandeya, ior the Appellants. 
JUDGMENT .—-this is 4 defendants’ 
appeal arising out of a suit for pre-emp- 
; tion. "he Court of first instance dismissed 
the suit. On appeal the learned District 


: Tudge has 'aecreed it. 


The plaintiffs, in.order to prove the cus- 
tom alleged, relied on an entry in the 
“wajib-ul-arz of.r882 which prima facie 
raised a presumption of the existence of 
the custom. -fo rebut this evidence the 
DE proved the fact that in the year 
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OO there was a single p roprietor in this two sous— Half share to be given by first brother 
manal, and, further, that no suit for pre- to second in certain event—Deed of transfer, whe- 
.emption had ever been brought between the . HERE Act (X of 1865), s. 118, 
rear S82, : etri application of. . io. pce, 

3 e Lp ana I be a ned District. P indu Will provided that one of the two 
Eoi E e circumstances sons of the testator should give one-half of the 
in the case and, has weighed the evidence. bequeathed property to the other if the latter 

. In our opinion -the circumstance of there Zeformed himself and lived amicably with his 


i inel : : brother. The second brother lived respectably 
being : single proprietor IB 1940 does not i itv with the first brother for two or 


"oval. - : and in amit 

necessarily reb ut the presumption of CUS- ‘three years citer the death of the testator and 
„tom raised by the entry in the wajib-ul-arz transferred his one-half share in the property. 
of 1882; as the learned Judge has pointed c transferee Ds: a ee scsi against 
it w "Ead 4 : im, also joining the first brother as a party. 
eres i capa = the written state- _It was oped in defence that the transferee had 
ment that there had been numerous trans- ^ got nothing as the property could not go to the 
= and, Voce it was possible that a second brother without a deed of transfer from 

custom might have grown up during that the first: NU PR 
interval. In second appeal we find ii ime ae hata ips DA es the ats m 
7 ible to hold that cheat d should not be construed very strictly ; ha 
poss : ; ie learned Judge section 118 of the Succession Aci-was applicable, 
was wrong in holding that the evidence -‘andthat onthe happening of the uncertain event 


adduced by the plaintiffs hed h of the reformation of the second brother, half ` 
Geni ED . MOHSEN of the estate, which under the Will got vested in 
IDA ` : the first brother, became vested in the second and 


his transferee was entitled to. the same.- [P. 299, 
col. n] > b s ` : 


he learned .Vakil for tke appellants 
relied on the case of Kulsumunnisa 
v. Khaslat Husain (1), We may point . | | "n 
out that in that case stress was laid on Second appeal against the decision" of 
the circumstance thatthe learned Judge the District Judge, Kanara, in Appevl 
of the Court below was under a misappre- .No. 128 of 1920. 
hension.on a question of law, namely, that Mr. S. S. Patkar, for the Appellants, ` 
the fact that the. property once was in Mr. G. P. Murdeshwar, for Respondents 
the hands of a single proprietor did not put Nos. Ito 4.. : 
un end to the custom. It was in view of 
DOT MEL MM 
Lue ieee eee aumstances ‘Trial Court must he restored. The learned 
-of that case, a question of law did arise Judge was of opinion that the and defen 
and they were justified in poing behind B7, Vp a ey i 

< Suis ud ant did not prove that, according to the 


the findiags of facts. i joris dl af hi 

i T tt : erms of the Will of his father, defendant 

$e pbi, E P ue Mog and on 0.3 was not entitled to any share in -the 
(o e deo pe ] dismissed plaint property. The Will, no doubt, stand- 
y -se dud. Cas- $995 274,153. e tup ing by itself, is one which it would be very _ 
In R. (AJ) 149. |I Vte difficult to construe according to English 
——— ideas, but it was clearly intended that. 

2 * | . if Venkatesh behaved himself wel, 

' ; ° BOMBAY HIGH. COURT. he should get half the share in his father's 

APPEAL FROM APPELLATE DECREE No. 642 property. But the evidence shows that 
OF 1921, whatever Venkatesh’s conduct may 

January 23, 1923. have been at the time the Will was written, 


Presetit:—Sir Norman Macleoad, Kr,, Chief he was living in amity with kis brother, 

Justice, and Mr. Justice Crump. and presumably with his fatier at the time 
SHANKAR MAHABLESHWAR BHAT’ the father died. The Judge says “It 
AND ANOTHER—PILAINTIFFS— APPErILANTS appears from the evidence of Exhibit 39 


Versus a witness for defendant No. 2 that after 
MANTUNATH SUBBA BALGVA AND the death of the testator which took place 
OTHERS—DEFENDANTS Nos. T ^. immediately after the date of the Will 

TO 3, 5 AND 8 TO ro— RESPONDEN'S. thetwo brothers lived in amity for 2 or 3 


.. Will, construction of-—Beguest by Hindw leaving Yeats, There is no evidence' to say that. 
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during this period defendant No. 3 was not 
leading a respectable life." 

The condition in the Will was that Ven- 
katesh should turn togood ways and reside 
with Manjunath respectabiy, then’ only 
Manjunath should vive the other half to 
Venkatesh. It was open to Manjunath 
to prove that the uncertain event, on the 
happening of which half the share was 
to go to Venkatesh, had not happened. 
. But we find from Exhibit 38, which was 
kis conveyance to the Ist defendant, ‘that 
he admitted that, in accordance with the 
father’s Will, himself and Venketesh were 
together enjoying the below described 
property as rightful owners. Therefore, 
when he sold his half share to the rst de- 
defendants he could not possibly have 
imagined that he was keepiug the other half 
tor himself, In any circumstances, the 
plaintiffs who derived title from ' Ven- 
katesh are entitled’ to succeed. 

The learned District Judge seemed to 
consider that half the share in the prop- 
erty could not ‘possibly go to Ve: nkatesh 
without a deed of transfer, but I should 
, not be disposed to take such a strict view 
of the construction or a Hindu Will ol 
this character. I think, that the pro- 
visions of section 118 of the Succession 
Act would apply, so that on the happening 
‘of the uncertain event lalf the estate 
which, Wader the testatot’s Will, vested 
in.Manjunath would become vested in Ven- 
katesh. The appeal is allowed, the decree 
of.the lower Appellate Court set aside and 
that oi the Trial Court restored with costs 
throughout, 


N: H. Abbeal tiie, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
SECOND CIVI, APPEAL No. 130 OF 1922. 
January 4, 1923. 
'*o Present:-—Mr. Kanhatya Lal, DESC 
|J WAND KISHORE-—PLAINTITF 
—-APPELLANT ` 
VErSUS | 
KISHORT LAL AND OTHERS 
-——DEFPFENDANTS — RESPONDENTS. 
Arbitration—Refeyence’ to several arbitrators 
—Awiwd made by some arbtirators, validity oj. 


EN CASES. 


, Cas, 960; 5 O. L. J. 471, 


^ 
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Or a reference to several arbitrators together, 
when there is no clause providing for an award 
made by less than all the arbitrators being valid, 
each of them must act personally in performance 
of the duties of his office, as if he were the soie 
arbitrator; for, as the office is joint, if one refuse 
or omit tó act, the others can make no valid award. 
It is not enough that all the arbitrators join: in 
deliberations, for the concurrence of all the arti- 
trators in the award is essential and an award 
made by some only of the arbitrotors is invalid. 


United Kingdom Mutual Sieamship Assure ance 
Association v. Heusten, (1896) 1 Q. B. 567; 65 
I. J..Q. B. 484, ees v. "Narasingaf-pa, 
7 M, 174; 2 Ind. Dec. (N. $.) 707, Md 
Atid v. Muhammad Asghar, 8 A. 64; A. W. N 
(1886) 2; 4 Ind. Dec. (N. S.) 1068, Lala v. 
Aldus Samed, 17 Ind, Cas. 320; 16 O. C. 
94, Gur Bakhsh Singh v. Chutia "Singh, 47 Ind. 
Lachhman Prasod v. 
Pran Naih, 65 Ind. Cas. 339; 8 O. L. J. 585; 
(1922) A. I. R. (O.) 108, relied on. 


ese from a decree of the District 
Judge, Rai Bareli, dated the 18th Jantiary 
1922, confirming that of the Subor- 
dinate Judge, Partabearh, dated 25th July 
1921. 
Dr. J. N. Misra, for the. Appell: ant. 
Mr. Radha Krishna . Srivistava, for 
Respundent No. 4. 
JUDGMENT.--TLere was a dispute bet- 
ween Nand Kishore and the reversicnazy 
heirs of Musammat Sunder ‘in regard to 
certain property let by M usainmat 
Sundar which was referred to arbitration, 
The agreement of relerence was signed by 
Nand Kishore and one cf the reversionáry 
heirs and provided for the settlement uf 
the dispute by  fcur arbitrators and 
a sarpuneh acting together, ` There was 
1:0 provision that, in the case of a difference 
of opinion between them, the opinion of the 
Majority was to prevail. All the five ar- 
bitrators. entered into the reference but 
the award made was signed by only four 
cf them. The Courts below found that 
the fitth man did not sign, because he did 


not concur in the, awad 


As stated by Russell, on a velctente to 
several arbitrators together, when there 
is no clause providing tur an award made 
by less than all beiag valid each of them 
must act personally in performance ‘of the 
duties of his office, asif he were the sole 
arbitrator ; for, as the office is joint, if one 
refuse or omit to act; the others can make - 
no valid award. (Russel on Arbitration, 
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gth Edition, .page 168). In United 
Kingdom Mutual Steamship Assurance 
Association v. Houston Co, (1) it was held 
that where a matter in dispute was re- 
ferred to the decision of three arbitrators 
it was necessary that all the three must 
concür in the making of the award and that 
the award made by two of them only was 
bad, In Gurupathappa v. Narasingabba 
(2) and Muhammad Abid v. Muhammad 
Asghar ` (3) it was similarly held that 
in the absence of a provision that a de- 
cision by a majority of the arbitrators 
should be binding or'thet an umpire could 
be appointed in case of a difference of 
opiuion between the arbitrators, an award 
made by some of the arbitrators could 
not be upheld. In-. Lala v. Abdus 
Samed (4), Cur Bakhsh Singh v. Chutta 
Singh (5) and Lachman Prasad v. Pyan 
Nath (6) a similar view was taken. 
' The agreement in the present instance 
provided that whatever decision was given 
by the arbitrators, punchas and sarpunch 
included, about the property in dispute 
shall be ‘acceptable to and be binding on 
‘the parties, An agreement must he taken 
for what it is worth, and if it does not men- 
tion that an awara by a majority would 
be valid, the award should be made by all 
the arbitrators unanimously, It is not 
enough that ell the arbitrators join in the 
Geli berations for the concurrence ot all 
the arbitrators in the award is in such a 
case essential. It is unnecessary to cor- 
‘sider the effect of the award on the per- 
sous who did not join in the reference, 
The appeal fails and is dismissed with 
„costs, 
Z E. Appeal dismissed, 


(9) (1896) x Q. B. 567; 65 L. ]. Q. B. 484. 


2) 7 M. 174; 2 Ind. Dec. (N. $.) 707 
G? 8 A. 64; A. W. N. (1886) 2; 4 Tae Dec. (s. 8.) 
1068, 


(4)17 Ind, Cas. 320; 160. C. 94. 


i) 47 Ind. Cas, 960; 5 O. L. T. 471. l 
(6) 68 Ind, Cas. 339; 8 O. Ty. T. gn (1922) A. 
T 1. R, 0} 108, 


ALLAHABAD HIGH. COURT. 

"Civit, REVISION No. 144 OF 1922. 
March 8, 1923. 

Present.—Mr. Justice Rafique. 

Firm KIDAR NATH RAJNARAIN 
—PLA!'NTIFF—APPELLA NT 
VET SUS 
THE EAST INDIAN RAILWAY— 

DEFENDANT—RESPONDENT. 

Railways Act (IX of 1890), Sch. TI, 
(k)—Risk- Note X— Article not “ excepted’ — 
Railway Company liability of—Momi motis, 
whether "excepted. 

If an article consigned to the Railway 
Company is notin fact one of the excepted arti- 
cles mentioned in Sch. II to the Railways 
Act, the mere fact of giving the Risk Note X in 
respect of it does not exonerate the Railway 
Company from liabisity in case of its ioss. 

Momi motis, or wax pearls, are only wax with 
thin coverings of glass over them and as Such 
cannot be called ''articles made of gless " and 
cannot, therefore, Le said to be articles falling 
under clause (k) of the Second Schedule to the 
Railways Act. 

Saminadha Mudali v. South Indian eee 
Company, 6 M. 420; 2 Ind. Dec. (Ne S.) 572, ` 
relied upon. 

Civ] revision from an order of the 
Judge, Small Cause Court, Agra, dated 
the 3rd August 1922. 

Dr. K. N. Katju, for the Applicant. 

Mr. L.P. Zutshi, for the Opposite Party, 


JUDGMENT.— This is an application 
in revision by a firm styled the firm of 
Kidar Nath-Raj Nerain from a decree of 
the Small Czüse Court Judge .cf Agra, 
dism ssing tkeir claim for demages cgairst 
the East Indian Railway Ccompeary. 

The case for the plaintiff fim wes thet 
they bought scme articles at Calcutta 
through their agert, who consigned three 
boxes to them at Agra. Orie of the boxes 
was lost in transit, and hence tke claim 
for the price of the goods contained in 
that box. The defence of the Railway 
Company was that as the consignor had 
given a Risk Note they were not liable for 
the loss. It was further pleaded that the 
goods consigned to Agra were glass beads 
which came under the excepted articles, 
mentioned in the Second Schedule of the 
Railway Act under clause (d). The learned 


et. 


judge of the Small. Cause Court held 


that the lost goods fell under clause (£5 

and the consignor having chosen to give 
the RiskNote X, the Railway Company was 
not liable. The claim was accordingly dis- 
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missed. In revision the contention for the 
plaintiff firm is that the lost goods do not 
fall under clause (2) of the Second Schedule 
of the Railway Act. If they do not fall 
under the said clause, the giving of the Risk 
Note X: by the consignor dces not exonerate 
the Railway Company from 


are described as ‘excepted articles ". 
They are pearls, jewellery and ell articles 
made of glass, china or marble. "E 

The lost goods, though described in the 
Risk Note given by th consignor as glass 
beads, are really what are called in the 
vernacular as momi motis, that is, wax 
pearls. ` wo 

It is contended on behalf of the Railway 
Company that the wax pearls would not 
fall under clause (d) of the Second Schedule 
but they’ would come. under clause (A) 


because the covering of the .pearlis of thin - 


glass. Some of the wax pearls were pro- 
duced in the Court below and are on the 
record. On examining them it appears that 
the major portion of the constitution ofthe 
wax pearls is wax and there is only a thin 


covering of gless over the wax. I do 


not think .that these wax  peerls can 
properly be described as articles made of 
glass. In a similar case where the question 
was whether an article was of pure 
silk or manufactured silk, the Madras 
High Court held that” where a manu- 
factured article contained only 1-8th of 
the silk and 7-8th ‘of cotton the article 


could .not be said to be made of 
manufactured silk (vide ‘Saminadha 
Mudali, v. South „Indian Railway 
Company (x). But it is, "however, 


contended on beltalf of the Railway Com- 
pany, that as the.consignor has given 
the Risk Note X,the Company is not liable, 
A perusal of the Risk Note X shows that 
it relates to the excepted articles men- 
tioned in Sch. II of- the ‘Railways Act. 
Ifthe article in respect of which the Risk 
Note X was given was not one of the ex- 
cepted articles, the mere.giving of the 
Risk Note X would not take away the lia: 
bility. of the Railway Company. I, there- 
fore,:hold. that the Railway Company. is 
liable for. the price of the lost goods. The 
application is alloweds, The-decree.of:the 
(2) :6.M. 420; 2 -Inde Dec; (8. &) 572. 0 
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are allowed to parties. ; 


liability. | 
The clause (k) mentions the articles which . 


. gor 


E 


Court below is set aside, and the claim 
of the plaintiff firm is decreed for Rs. 250. 
Costs-in proportion to success and failure 


Z.K. & N. H. Application allowed. 
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' OUDH JUDICIAL COMMISSIONER'S 
Uc .. COURT. 
" First CIVIL, APPEAL No. 35 OF 1022, 
mf . "December 2u, 1922. 
“  Present.--Mr. Daniels, A. J. C.p and 
. (Mr. Dalah A. J. C. 
Babu GAL BAHAÁDUR-—PLAINTIPP . 
- —APPELLANT . - . 
versus p 
PASPAT PRASAD-AND OTHERS— 
'" DEPFENDANTS—RESPONDENTS, | 
Provincial Insolvency Act (V ef x920), ss, 2 
(d), 28. (S)-— Hindu joint family— Insolvency 
oj. member—:Share of insolvent, whether vests 
3-5 — Receiver.— Partition, Receiver, whether can 
sve for, 7° c7 | l Pae d 
_ The definition of the word “property ” in.sec- 
tion 2 (d) of the. Provincial Insoiveucy Act js.not 
exhaustive. Jt was inserted to make ,it clear 
that certain kinds of propety which do not actually 


belong to the insolvent are to be treated as-his . 
property for the purposes of the Insolvency Act, 
€. £., property over which he inay-have a power 
of appointment exercisable;for his own benefit. 
[p. 302, col. 2.) . o l Ex 
_. Under section 28 (5) of the Provincial Insolvency 
Act, the only property which is exempted from 
the scope of adjudication is property of ‘the insol- 
vent which is exempted in execution of a decree, 
[p. 302, col, 2.] : M" 
The right, title and interest of a Hindu co- 
sha-er in joint family property may be attached 
and sold in execution of a decree obtained 
against him personally. [p. 302, col r.] 0’ 
- Deendyal Lal v. Jugdeep’ Narain” Singh, 3 
C. 198; 2 C. I. R. 4g; 4 1. A. 2475-3 Sak 
P. C. J. 730; 3 Suth, P. C. J. 468; x Ind. Jur, 
604; r Ind. Dec. (N. s.) 715 (P. C), followed. 


. Therefore, such right, title -and . interest 


is '' property ".of the insolvent .which-vests in 


the Receiver on insolvency, and the Receiver 
is entitled to sue for its partition. p. 302, col. 2.] 

Anant Singh v. Kalka Singh, 48 Ind, Cas. 526; > 
5 0. I. J. 665, dissented from. 

. Appeal.from.a decree of the Subordi- 
nate Judge, Gonda, dated the 24th March 
I922. — 1: 7 7707 k 

Mr. Hatder Hussain, for the Appellant, 
Mr. L. S.. Misra, for Respondent No, 6, 


x 


` 
O- 
. : 
> 
; 


+ Mr. Rum Prasad; for Respondents Nos. 4 
and 7. ` ; 

. Mr. Hart Har. Suran, for Respondents 
Nos. 8 to TI. : I 
- JUDGMENT.-—The plaintiff who is the 
central Nazir of the Court of the District 
Judge of Gonda has been appointed Re- 
ceiver of the property of an insolvent, 
Paspat Prasad. The defendant, Paspat 
.Prasad,is a member of a joint Hindu family 
and has a share in joint family prop- 
.erty. With the permission of the Dis- 
trict Judge the Receiver: instituted the 
present suit in the Court of the Subordi- 
nate Judge ox Gonda for partition of the 
share of the insolvent, This suit was 
dismissed on the ground that the undivid- 
ed share of a co-parcener in joint Hindu 
family property was not property as de- 
fined in section 2 (d) of the Provincial 
Insolvency Act, 1920. The leerned Judge 
relied: on a decision of this Court reported 
as Anant Singh v. Kalki Singh (1) In 
that case the property was nct. alienable 
but the learned Judge who decided the 
case went further and held that a Receiver 
cannot be appointed in respect of an insol- 
-vent’s undivided, share in the property ut 
the joint Hindu family of which heis a meni- 
ber, -The remarks on the point in issue in 
the present appeal were obiter because 
“the reported case: could have been decide? 
‘onthe other point or inaliencbility cf the 


property, ` Referring to the definition given ' 


in section z we find that the word used 
in defining the term property is “ in- 
cludes " and not '* means " and, therefore, 
the definition is: not exhaustive. The 


definition was inserted to make it cleer 


that certain. kinds of property which do 
‘not actually belong to the insolvent are 
to be treated as his property for the pur- 
‘poses of the Insolvency Act, e.g., property 
over which he may Lavea power of appoint- 
ment exercisable for his. own benefit. 
As far back as-1877 it was held by the 
‘Privy. Council that ‘the right, title and in- 


-  “terest.of one co-sharer in joint ancestral 
' estate may be attached and sold in exe- 


cution -to satisfy a decree obtained against 
‘him personally uuder the Mitakshara 
Law; Deendyal Lal v, Jugdeep Narain 


(1) 48 Ind, Cas, 526$ 5 0, D, J. 665. 
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‘insolvent 


aud sale ir 


D. 
604; x Ind. Dec. (N, 5.) 715 (P. C). 


uen 


Singh (2). Yt is clear, therefore, that an 
tindivided member has- an` interest in 
ancestral property aud that would amount to 
“ property " as defined in the Insolvency 
Act. Under section 28 (5) of the Act the 
only property which is exempted from the 
Scope of adjudication is property of the 
‘which is exempted by- any 
enactment from liability to attachment - 
execution of a decree. 
We have seen that a share in joint 
tamily property is not saved from 
such attachment and sale and is, there- 


fore, not outside the jurisdiction of the 


Insolveney Court. We are of opinion, 
that Paspat Prasad’s share in. joint 
family property did vest in the Receiver 
who could, therefore, sue forits partition.. 

In the result, we set aside the decree of 
thelower Courtand remand the suit to it 
under O. XLI, r. 23 Civil Procedure 
Code, for trial on the merits. Costs here 
and heretofore shall abide the result. 

Z.K. Cause remanded, 


(2) 3 C. 198; r C. L. R. 49; 4 I. A. 247i 3 Sar. 
C. J. 7303 3 Suth. P. C. J. 468; x Ind, Jur. 


guru ien et 


BOMBAY HIGH COURT. 

CIVIL EXTRAORDINARY APPLICATION 

No. 281 OF 1922. 
` January. I9, 1923. _ 
Present --—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 
DEV CHAND CHATRAJI— . 
PLAINTIFF-—ÁPPLICANT 
U2/ SS 
JAMSED]I SHAHPURJI— 
DEFENDANT No. I—OPPONENT. 

Limitation Act (IX of 1908), ss. 19, 20, 21— 
Joint debt—Part payment recorded by one defends 
ant and signed by other— Acknowledgment. 

Where two persons are liable on a debt em- 
bodied in a Rata and they make payments 
towards satisfaction of the debt, it is not necessary 
that both should make entries in the creditor’s 
books. [p. 303, Col. 2.] E 

. If one of two joint contractors has done any- 
thing which starts a new period oflimitation, 
then that new period starts only as against liim, 
notasagainsthis joint contractor. [p. 303, col. 2.] 

In a suit for recovery of money due on an entry 
made in the plaintiff's book by both the defendants: 
it appeared that part payments. had. beens made, 


AN 
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which appeared in the handwriting of oneof the: 
defendants with the signature of the other added: 
Held, that the payment clearly amounted to 
an` acknowledgment that the liability was con- 
tinuing and both the -defendants were jointly 
liable fp. 303, col. 2a} de UE 
.. Application praying: for the reversal. of 
the decree passed by the First. Class Sub- 
Judge, Surat, in. Small Cause Suit No. 
1331 of 102I. - "s 
Mr, M. B. Dave, tor the Applicant. 
Mr. N. K. Mehía, for the Opponent. 
JUDGMENT.. |. 
Macleod,. €. J.—One Sorabji Rustomji 
and Jamsedji Shahpurji signed an entry 
in the plaintiffs bock to the effect that 
they had borrowed Rs. 559 which they 
promised to pay. Payments were made on 
account which uppeared in the handwriting 
of Sorahji, with the.signature of Jamsedji 
Shahpurjiadded. ‘Lhe plaintiffrelied upon 
these :entries as saving limitatioa under 
Section 20 of. the Limitation Act. The 
‘learned Judge held that the claim against 
Jamsedji, the Ist defendant in. the suit, 
was time barred; and that, although he 
was present at the time when the payments 


were made, still ashe had not himself writ- : 


tea the fact that he’ made the payment 
the payment could be of no use against 
.him as part, payment in his own hand. 
If that view were correct then it would be, 
"jn my opinion, a very startling interpreta- 
‘tion of the law.” Where two persons are 
liable on a debt embodied in a khata and 
they make payments towords satisfaction 
“of the debt, thenit would. be absurd to 
‘suppose that the law required that it would 
‘be necessary that both persons should make 
'entries in the creditor's book, Section 20 
of. the Limitation Act prescribes 
“that when part of the principal of a debt 
is, before the expiration of the prescribed 
"period, paid by the debtor or by his agent 
duly authorised in this behelf, a new period 
of limitation shall be computed from the 
time when - the payment’ was made; 
‘provided that, in the case of part payment 
of the principal of a debt, the fact of the 
payment appears in the handwriting of 
the person making the same. 
' By section 21 (2) nothing in sections 19 
and 20 renders one of several joint con- 
tractors chargeable‘ by reason only of a 
‘written: acknowledgment signed, -or of a 
payment made by, or by the agent of, 
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.to militate against that view. 1 
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any other or:others-of. them.. The effect 
of that is that-if-one of two joint cou- 
tractors has. done anything which starts a. 
new period of limitation then that new 
period starts only as against him, not as 
against hisjoint contractor. . l 
In this case; however, Jamsedji authoris- 
ed the 2nd defendant to make payments 


. towards the reduction ‘of the joint Gebt, 


and signified that not only by being pre- 
sent when the payment was made but 
by -signing underneath. ‘In my opinion, 
that clearly amounted to an acknowledg- 
ment that the liability was continuing. 
. Section I9 provides tor an acknowledg- 
ment in writing. Section 20 provides other 
means bv which a debt caa be kept alive. 
«But those acts which are mentioned therein, 
which, if dene by a debtor will starts 
fresh period of limitation, are acts which 
in effect constitute an acknowledgment 
oi the liability. 
~ I think, therefore, that the Rule must 
be made absolute and there must be a aec- 
ree against the. rst defendant also with 
costs throughout. l 
. Crump, J.-—-I agree. Upon -the facts of 
this case I have no hesitation in holding” 
that when defendant No. 2 paid the sum 
of Rs, ro on Ashad’ Sud the 6th, he made 
that payment asthe agent of defendant, 
No. I. That defendant’ No. I. authorised 
him’ in ‘that behalf is cleat from the 
circumstances that he himself was ‘nresent 
at the time and that he . affixed his 
signature below that of Sorabij. It follows, 
therefore, that as regards ‘defendant 
No. I, there was a .payment. made by 
an agent duly authorised by him, and 
fürther that theiact of that payment appears 
ir the handwriting of the person making, 
it, that is to say the agent of defendant 
No. 1. ‘Vherefore, a fresh period of jimita- 
tion starts as against defendant No. 1 
as from that date. I find nothing in section 
-21, which has been invoked in argument, 
agree, 
therefore, with the order proposed. - 

K, S. 


D, ‘Rule made absolutz, 


t 
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"^ QUDH JUDICIAL COMMISSIONER’S 
MEN COURT. | 
^ SECOND Civ, APPEAL No. 53 OF 1922. 
December 22, 1022, r 
Present: —Mr. Kanbaiya Lal, J. C. 
ABDUL, HAKIM | AND OTHERS— 
PLAINTIFFS—APPELLANTS 
Versus 
SAJJAD HUSSAIN— 
DEFENDANT— RESPONDENT, 
. Morigage— Redemption—Clog on equity of 
redemption Long teym—Onerous conditions, 

A mortgagee; cannot be allowed to fetter re- 
‘demption by terms which are unreasonable or 
s An agreement made at the time 
of the mortgage between a mortgagor and the 
mortgagee cannot operate to make that mort- 
gage irredeemahie. Incidental to every mortgage 
is the right of the mortgagor to redeem it, which 
is called his equity of redemption. The right to 
redeem is so inseparable an incident of a mortgage 
that it cannot be taken away by an express agree- 
ment of the parties that the mortgage shall not 
be redeemable or that the right shall not be 
exercised except in a particular manner or under 
certain onerous conditions, If the conditions are 
one-sided and designed to thwart or defeat redemp- 
tion, equity willinterpose infavourof the mort- 
gagor and relieve him of the oppressive conditions 
which unreasonably hinder redemption without 
interfering with what might really be due to thie 
mortgagee on account of the principal and interest 
Secured by the mortgage, [p. 306, col. 1.] 


A long term may not by itself operate as a clog 
on the equity of redemption but where such along 
. term is accompanied, by other conditions, rendering 
‘yedemption . extremely dificult and onerous 

without any corresponding benefit to the mort- 
gagor, the mortgagee cannot be allowed to. take 
advantage of those conditions to defeat the-right 
of redemption. (p. 307, col, 1.1 


Each case must, however, be decided on its 
own facts and circumstances. There is nothing 
more dangerous and misleading than to apply 
the inferences to be drawn from one set of facts 
to the facts and circumstances proved elsewhere. 
(p. 307, col. 1.] 

A mortgage was made for a period of 107 years 
‘ abd it was provided that the mortgagee would 
remain in possession for that period and enjoy the 
usufruct in satisfaction of interest agreed upon þet- 
ween the parties and that on the expiry oi the said 
period the mortgagor would be entitled to obtain 
possession of the mortgaged.property on payment 
of three times the principal money. There was 
a further provision that the mortgagor would 
not be entitled to a rendition of accounts or the 
te-payment of the surplus profits, if any, but that 
the mortgagee would be entitled to claim any 
deficit from the mortgagor. The net profits of the 
mortgaged property were estimated and found 
to De Ment to pay the interest settled to be 

ayable: 

j Held, that these covenants taken together 
operated as a clog on the equity of redemption 
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end that the mortgagor’ was entitled to claim 
redemption before the period fixed in the mort- 
gage. [p. 306, cols. 1 & 2.] . 

Durga Singh v. Muhammad Raza Husain 
Khan, 25 Ind. Cas. 912 ; 17 O. C. 313, Mathura 
Prasad v. Harakh Narain, 53 Ind. C A 
22 O. C. 191; 6 O. L. J. 474: Y U. P.L. R. 
(O.) 88, Ram Das v. Swami Dayal, 57 Ind. Cas, 
553; 23 O. C. 108, Sohan Lal v. Kunwar, 61 
Ind. Cas. 962; 8 O. L. J. 136, Sarabdawan 
Singh v. Bijai Singh, 24 Ind. Cas. 705; 36 A. 
551; 12 A. L. J.927 and Mohammad Sher Khan 
v. Raja Seth Swami Dayal, 66 Ind. Cas. 853; 44 
A. 185; 30 M. L. T. 220; 9 O, In J. 81; 42 M. L. 
J. 584; 25 O. C. 8.20 A, I. J. 476; 35 C. L. J. 
468; 24 Bom. L. R. 695; (1922) A.I. R. (P.C) 
17; (1922) M. W. N. 378; 4 U. P. L. R. (P. C.) 50 
(P. C.), referred to. 

Saheb Bakhsh Singh v. Mohammad- Ali Moham- 
mad Khan, 58 Ind. Cas..115; 7 O.L. Jj. 389, 
ZWlfigaz Ali v. Suraj Prasad, 68 Ind. Cas. 968; 
9 O. L J.365; (1922) A.I. R. (O) 221 and 
Genu Tukaram Tapkiy v. Narayan Reghu Tam- 
hane, 59 Ind. Cas. 258; 45 B. 117322 Bom. L, 
R. 1147, distinguished from, 


Appeal from a decree of the Third 
Additionel: District. Judge, Lucknow, dated 
the 8th December 1921, upholding a derres 
of the Münsif, Ramsanehighat, dated the 
Ith August rG2c, 


Messrs, Bisheshwar Neth Sri VAStataA 
ard Hyder Hussain, ior the Appellants, 
Mr. A, P. Sen, for the Respondent, 


JUDGMENT.—This appeal arises cut 
of a suit for redemtion, end the question 
for considertion is whether the covenants 
contained in the deed of mortgage impose 
a clog on the equity of redemption and, 
so far as they impose such a clog, are legal- 
ly  entorceable. The mortgage was 
effected by Wazir Ali and certain other 
persons in favour of Mako Dayal in lieu 
of ' Rs. 8,304 on the 17th Janusry 1882, 
The property mortgaged was an 18 
rupees Io-annas share out of 72-rupees in 
the village Mitai. The mortgage was made 
for a period of 101 years, and it was pro- 
vided that the mortgagee shall remain 
in possession for that period and enjoy 
the usuiruct in staisfaction of interest 
at Rs. 8-8-c per cent. per annuum and 
that on the expiry of the said period tke 
mortgagors would be entitled to obtain 
possession of the mortgaged property 
on payment of three times the principal 
money, There was a provision that the 
mortgapors shall not be entitled to a ren. 
dition.of accounts cr the re-payment.of the 
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sutplus. profits, if any, . but, the’ mort-.. 
gagee would be entitled to claim. any. 
deficit, accruiug on the mortgage, from 
the mortgagors, The net profits of the. 
moftgiged pruperty were then estimated , 
at Rs. 7097-8-3 and that amount was suffi- - 
ng to pay the interest settled to be pay--: 
able, 

The plaintiffs are the representatives- 
in-interest of the mortgagors and seek to 
redeem a portion of the mortgaged property. 
on payment of a proportionate part of the: 
mortgage-money,. Their allegation is that. 
“the covenant postponing redemption till 
. the expiry of the period of rot years and 
requiring : the ^ piaintiffs to pay three 
times the principal money secured by- the 
mortgage at the time of redemption, along 
with certain, other conditions, . hindering: 
the plaintiffs from claiming accounts or 
" surplus profits, were entered to clug and fetter 

the equity of redemption and were not legally, 
enforcerble. | Taey also state that the net 
profits of the mortgaged property have been, 
more than sufficient tu satisty the principal 
„end interest dae òn the mortgage and that 
asurplus of Rs,.12,665-5-0 was due to them, 

Tae suit was filed in the Court.of the 
Subordinate Judge of Bara. Banki and 
was valued, at Rs. 1,2u9-5-4, being a pro- 
portionate part of the mortgage-mcney 
payable .by the plaintiffs, The -leamed 
S.iburlinate Judge found that the plaintiffs 
were not entitled to claim a rendition 
əf ,accounts or surplus mesne profits, 
Tne suit was subsequently transterred by 
an otder of the District Judge to the Court 
o: the Maasif of Ramsanehighat and by an 
application made on the 15th July 1920 
the plaintiffs. reduced the valuation of the 
suit from Rs. 1I,209-5-4 to Rs, I,vI8-10-g 
and contended themselves with pressing 
their claim for redemption on. payment 
of any sum that might be tound due to the 
defendant, who. represented the interest of 
the mortgagee in the mortgaged property. 
Ia fact, the claim tor surplus profits, ori- 
ginally laid in the plaiat, was given up by 
“ the plaintiffs in the Court of the first ins- 
_ tance and never re-asserted either in the 
` Court below or in this Court, 

Tne defendant pleaded. that the inten- 
tion of the original mortgagors and the 
mortgagee, Madho Dayal, was that the 
latter should ‘purchase such portion of the 


40: 


. enforceable. ~ 


village at the rate of 83 pér ceut, per ennum 

profits, then current fur sales, as might be ` 
sufficient . to: pay the prior debts due by 
the former; thet for fear of pre-emption 
the mortgagee agreed to take a mortgage 
for 101 years at the rate provided for the 
sale, and that the covenants contained 


: in the deed of mortgage. were not secured 


by undue influence and were valid and 


The learned Munsif who tried ihe suit 
came to the conclusion that the mortgege 
was taken in preference to a sale to avoid 
pre-emption and that no undue influence 
was exercised in obtaining the terms 
specified in the deed of mortgage. .He 
accordingly held that the suit was pre- 
mature and” dismissed the claim. The 
lower Appellate Court upheld that decree. 

The terms óf the mortgage were clearly 
intended to impose obstacles in the way 
of redemption. It is not asserted that 
the mortgage was really intended to operate 
asa sale. On the other hand, a mort- 
gage is said to have been preferred in order. 
to obviate a claim for pie-emption, but 
certain terms and conditions were devised 
which were to render redemption difficult, 
if not practically: impossible. In the first 
place, the mortgage proviaed for the payment 
of interest on the mortgage-money at the 


‘rate specified therein, but the mortgagors 


were deprived of the right to claim accounts 
or surplus mesne profits it the profits 
realised from the mortgsged property 
exceeded at any time the interest payable 
on the mortgage-money, On the other 
hand, the mortgagee was empowered to 
claim any deficit that might accrue and 
add the same. to the mortgage-money 
at the time of redemption. In the second ' 
place, the mortgagee was to keep: posses- 
sion of the  rnortgaeed property ‘on 
terms, - so advantageous to himself and 
disadvantageous to the mortgagors, for 
a period of Io! years, In the third place, 
he was to. get-in addition. to his interest 


.any excess profits, which he might be able: 


to realize ‘during the subsistence of: tbe 
mortgage and three times the amount of. 
the. principal money, if redemption was 
claimed. after the expiry of the above: 
period. It is stated on behalf of the-mort-. 
gagee that the market-value of the mort-. 
gaged property would still leave a. consides- 
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able-margin*for the Mértgagors to have: 


redeemed the mortgage after the expiry of 
the ahove-periud in-spite of the disadvan- 
. tageous terms which were imposed by the 
mortgage, but at this distance of time it 
is. not possible.to say . what the price would 
be in 1093. j 


A morigagee cannot be allowed to fetter 


^ redemption by terms which ‘are unreason- 
able or opressive. An agreement made 
at the time: of, the mortgage between a 
mortgagor and the mortgagee cannot ope- 
rate to. make that murtgage irredeemable. 
Incidéntel to every mortgage is the right 
. ofthe mortgagor to redeem it, which. is 
: called dhis equity of redemption. The right 
fo. redeem i$ so inseparable an incident 
of a mortgage that it cannot be taken away 
by nn express agreement of the parties that 
the: mortgage shall not. be redeemable _ or 
that the right. shall not be . exercised 
except in a particular manner or under 
certain. onerous conditions. If the condi- 
tiens:are one-sided and designed to thwart 
or defeát redemption, .equity will .inter- 
pose in-favour of the. mortgagor.and relieve 
him of the oppressive , conditions , which 
unreasonably hinder redemption. without 
interfering with! what might really be due 
to the mortgagee.on account of the prin- 
‘> cipal and interest secured by the mortgage. 
There could: have been no object in fixing 
such, a long term for redemption and re- 
quiring . the mortgagors to pay three times 
the principal sum secured by the mortgage 
in addition to any deficiency in the interest, 
which was to be paid out of the profits, 
"unless the intention was to hinder redemp- 
tion .by rendering the same extremely 
onerous to-the mortgagors. A long term 
may not by itself operate as a clog on the 
equity of redemption, but where such a 
long term is accompanied by other con- 
Gitioris, such as exist in this case, render- 
ing: redemption extremely dificult 
onerous without any corresponding benefit 
tc the. mortgagors, the mortgagee cannot 
“be allowed ‘ta take advantage of those. 
Conditions ^to defeatthe right _ of 
redemption. | ñs, observed in. Durga 
Singh y, Muhammad, Rasa : Husain Khew 
(1). à mortgagor. cannot p, compel.. the 
mortgagee to accept payment of the, mort- 
gagemoney . before the date _ fixed for 
(1). 25. Ind. Cas. 912; 17 Oz Cc 313... 
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redemption“ where thete is. a covenant: 
in. the . mortgage-deed that “Ic 
demption shall not- take - place be- 
fore that date, but where the- effect -of 
a covenant is tn postpone redemption.ior . 
aw unduly long period witnout any corre- 
sponding advantage. to the mortgagor- or 
there are circumstances indicating that- the 
covenant ` postponing “redemption * 1$ 
unreasonable and oppressive and inteuded: 
to fetter the right to redeem, a Court may 
allow redemption irrespective of that. term 
as it may deem'fit In Mathura Prasad 
v. Harakh Narain (2) where a mortgage- 
deed provided that. redemption shall take 


. place after go years on payment of double 


the amount ofthe principal sun. secured, - it 
was held: that the covenants taken toge-- 
ther practically clogged the equity of- re- 
demption and could notbeenforced except 
in so far.as' to allow the mortgagee resson- 
able interest to make up for the -deficiency 
in: the profits. . In- Ram Das v. -Swamt 
Dayal (2) a covenant precluding the mort- 
gagor trom.redeeming the mortgage ` for 
a period of:70 years, where the profits from 
the mortgaged . property were  dispro- 
portionately ‘large, was similarly, held 
to be opptéssive aud unreasonable and to . 
operate as a clog on the equity of redemp- 
tion." In -Sohan Lai v. Kanwar. (4) and. 


- Sarabdawan Singh v. Bijat Singh (5) a co-. 


venant postbouing redemption for a long 
term with a condition that the mortgagor 
woüuld.not be entitled to redeem ‘out of the 
borrowed' money .was similarly held to: 
be unenforceable. . The décisions in Saheb 
Bakhsh Singh v. Mohammad AH -Mohám- 
mad "Khan (0) . and ^ Zulfigar AM v. 
Suraj Prasad (7) do not help the defend- 
ants, because in the fortrer case the :nort- 
page was made for à period oi thirty years 
and the: interest sécured -'exceeded -the 
profits recoverable from the mottyaged 
property and in the latter case'à long term. 
was agreed upon‘in ‘consideration of the 
. (2) 53 Ind. Cas. 770; 22. O. C. 191; 6 O, I. J. 
474; 1 U. P. L. R. (O.) 88. 7 
- (4) 57 Ind. Cas. 553; 23 O. C. 108. ` 
3 61 Ind. Cas. 962; 8 O. L. J. 136. $ 
- (5) 24 Ind. Cas. 705; 36 A. 551; 12 A. Ea J; 


927. 
f) 58 Ind. Cas. x15; 7 O. L. J. 389.. 
(9) 68 Ind. Cas. 998; 9 O. Le Ju 3657 
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mortgagee réleasing a portion. of the inort- | 
gaged property heid by him under.a prior . 
mortgage and agreeing to make a further. 
advance aud to accept tlie. profits of the 
remaining property towards” the interest 
payable to him on the mortgagé and the 
turther advance he had undertaken to give. 

A reference has 3lso been made to the 
decision iu’ Genu Tukaram Taphir v. 
Narayan Raghu Tambane (8) but in that 
cáse the mortgagee was allowed after the 
expiry of the stipulated term ‘for payment 
to develop the ‘mortgaged land by planting: 
_ fruit-bearing trees thereon, in consideration 
of which he was to be allowed to remain 
in possession of the land so long as those. 
trees continued to bear fruit, and that 
covenant was held to be fair and nut in-' 
equitable, If the terms are inequitable’ 
and ‘oppressive, that consideration does’ 
not arise and equity can step in to grant 
relief, The value of that decision is, more-' 
Over, somewhut discourited, Ly the de. 
cision of their Lordships cf the -Privy 
Council in Muhammad Sher Khan v. Raja 
Seth Swami Dayal (9) as to the effect-to be 
given to covenants restraining redemption 
after the tmortgage-money has become pay- . 
able. Each case has to be decided on its 
‘own .facts and circumstances. 
nothing more dangerous and misleading 
than to apply the inferences to be drawn 
from. one set. of facts to the facts and cir- 
cumstances proved elsewhere, 

. The mortgagee did not-in the resent 
instance . like to take a sal e, because he 
was afraid of a claim for pre-emption. He 
preferred to take 4 morgage but contrived 
to reduce the:risk of losing the property 
by imposing oppressive and unreasonable . 
fetters on the equity of redemption to render 
redemption practically impossible or 
difficult. l 

The learned Counsel for the defendant- 
respondent relies on section 16A of the 
Indian Contract Act (IX of 1872) and sec- 
tion; 60 of the Transfer of Property Act 
QV of. 188 2) in D ai of his contention. 


"Ut 


E 59 Ind. Cas. 258; 45 B. 117; 22 Bom. L. R. 
WAN 66 Ind. Cas. 853; 44 A. 185; 30 M, L, T. 


"o 0. T. J. 81: 42 M, b. J. 584; 25 ews 
L. T. 1/6; 35 C. L. J. 468; 24 Bom. L. R. 695; 
(1922) A. L, R. (P. C.) 17; (1922) M. W. N, 328; 


C. P. Te Be (P. C) 59 (P. C). 
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that, so dene as no undue influence is es. 


' tablished, a contractis binding anda mort- 


. ^ 


gage cannot be redeeined before the expiry 
ofits term, But it is au essential ingre- 
dient. of eyery mortgage, if it isa mortgage, 

that it should be redeemable, until the 


tight of redemption is extinguished. or lost ` 


in the manner provided by. lav, and 
any fetters intended to render redemption 


practically difficult or impossible cannot 


be recognised, unless there are circumstances. 


indicating that they were intended” to com- 


peasate for the adyantages allowed tu the. 
mortgagot and were not unreasonable or 
oppressive. 

‘The claim for. ‘surplus mesne profits 
has already been given up by the laintifis. i 
The question of fhe.amount of the mort- 
gage-money, if any, payable by the plaint- 
iffs, still requires to be determined, 

‘The appeal is, therefore, allowed and the | 
suit.remandec to, the Court of the - 
first instance with direction to re-instate 
it under its original number ana to dispose 
of it, iu the manner required by law. The 


ah 


casts here aud. hitherto will abide. wpe 
event, 
Z E. Appeal allowed, ` | 
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ALLAHABAD HIGH COURT. . 
Y ida APTEAL FROM ORDER NO. 169 
OF 1922, 
; April 9,. 1923. 
. Present 2—Mr., Justice: Walsh and 
Mr. Justice Ryves. 
MUI, RAJ AND ANOTHER—DEFENDAN'TS . 
— APPELLANTS | 
UEerYSHs 
FAZI, IMAM--PLAINTIFF-:-R.ESPONDENT, 


Plgadings— Appeal, second— Transfer of Property 
Act (IV of 1882), s. 4t, applicability of — Ques- 


lion of fact or tgw. 


The question whether to a set of facts section 


‘ar of the Transfer of Property | Act applies ot, 
notis a question of law 
can be raised in second appeal. {p. 309, col. 1 


and not of fact, and 


* 


“soba 
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Khwaja Muhammad Khan v. M uhammad 
Tirahin 26 A. -4907 A. W. N: (1904) 99; followed. 

Jamna Das v. Uma Shanker, 25 Ind, Cas. 
158; 36 A. 308; 12 A. L. J. 411, distinguished, 


First appeal, irom an order of the 
Additional - : District Judge, Saheran- 
pur, dated’ the 16th of September 1922. 

‘Mr. Damcdar Dass, for the Appellants. 

Mr. Ss A. Harder, for the Respondent. 


JUDGMENT.— "The property in suit be- 
luogo originally to one Musammat Munir- 
un-nissa; - She died apparently -in the early 
nineties, > leaving a son Habib Hasan 
ánd a daughter Musammat Roshni. The: 
name of Habib Hasan alone was entered 
in the revenue papers on the death of 
Musammit ` Munir-umnissa end Habib 
Hasan has remained in physical posses- 
sion of the: property ever since then. In 


1896" he mortgaged this property .to the- 


.father of Mulrej.- 
paid off in due course, 

made another mortgage ‘in 
third mortgage. in favour of Mulraj 
“1911. Subsequently, Mulraj brought a suit 
on this mortgzge amd having got a decree 


That mortgege was 


for sale put the property up for sale and: 


bought it: ‘himself. .'T hereupon, the suit 
ont of which this appeal arises wes brought 
by Musamm:;: Roshni for a declaration 
that she.was eatitled as owner to one-third 
ot the propertyin suit andasked for a de- 
claret on that the mortgage and the sale.so 
far as her one-third shareis concerned were 
inoperative. She pleaded that, as a matter 
of fact, she had been all along ia possession 
throu gh her brather but that if it he held 
that she was not in possession she askea 
for possession of her share. Various de- 
fences were raised , by „Mulraj but. it is 
only necessary to consider the defence 
raised by him under'section4r ofthe Trans- 
fer of Property Act. The learned Munsif 
. on the evidence of the parties came tothe 
conclusion that. Habib Hasan had keen 
acting as ostensiblé: owner of this prope ty 
and that Mulraj: was entitled tothe henefit 
of section 41 ofthe Transrer of Property 
Act.' He accordingly on this short poitt 
dismissed. the suit, M usamauui- Roshni 
having died her heir appezledto' the Court: 
Lelow- 


of. Saharanpur: cane to ‘the conclusion 


. 
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Habib Hasan ` 
1908 and a` 
Ed very: strenuously 


and the.lcarned Distt:ct. Judge ^ 


11023; 


that section 4: of the Transfer of Prop- 
erty | Act did not apply. He hel that, 

“the parties to the mortgage were resi- 
dents: of the same place (the town of Deo- 
baud) and the property in suit was also 
situated there, The defendart Mulraj 


' admits that he took the mortgage’ with- 
"gut making any enquiry simply because 


Habib Hasan’s name was recorded .in 
the kliewat and he had on a previous cC- 
casion “mortgaged it to his father. He 
did not know how Habib Hasan had got 
that property and made no enquiry about 
it." Under these circumstances, the Court 
held that section 41 had no application, 
He, therefore, set aside the decree of the 
Court below and remanded the case for 
decision of the other points raised in the 
case. Mulraj appeals and urges that the, 
question whether section 41 does or, does 
not apply to the facts as found is a ques- 
tion of law and that, on-thefacts as found,. 
the learned Judge. was wrong in. holding. 
that section 42 did aot apply. Mr, Haider. 
urges that a findiig, 
that section 41 oi the Transfer of Property. 
Act dees not apply isa finding of-fact 
which cannot be interfered with-in, second. 
appeal and he lays stress. on the case of 
Jemna Das v. Uma Shanker (x). Im, 
that case the lower Appellate Court held 
that section.4r did not apply. “On second: 
appeal to.this Court.a Single: Judge of. the 
Court held that section 47 of the Trarsfer. 
of. Property Act. did apply. -On the case 
being taken upin Letters Patert Appeal 
a Bench of this Court set-aside that de- 
cision holding that, ‘‘ whether Lal Muham- 
mad was the ostensible owner of tke prop- 
erty w.th the consent, express: or implied; 
of the heirs of Muhammad Bakhsh, and 
the further question whether the plaintiff 
in that case bona fide took the transfer 
after taking reasonable care to ascertain 
the titleof Lel Muhammad, were questions 
of fact to be deciced by the Tower Appel- 
late Court " andtheld thet ^^ this Court, 
is- bound by the ‘findings of fact. of the 
jower Appellate Court in second appeal 
and cannot ‘go behind them whether it 


(1), 25 ind, Cas, 158; 36 A, 308; 12 2 AL. Je 
Qie ; 


Va. 


Vol. 24] . i 


approves of that fiading or not?' 1i the 
learned Judges meant to hold that the 
question whether section 41 of the Trans- 
fer of Property Act applies to a given set 
of facts is a question of fact we cannot 
agree with them, but we do not think 
really that that is what they meant. We 
think that case really means this that, 
_onthefacts as found by thelower Appellate 
Court, which fects could not ke questioned 
in second appeal, it was not open to this 


. Court tosay that section 4rapplies. There- 


,8re a number of cases to the contrary, 
for instance, the case relied upon ‘by the 
Trial Court viz., Khwaja Muhammad Khan 
v. Muhammad Ibrahim (2). Now, the 
factsin thiscase are rotincispute, Sirce 
‘the early nineties, Habib Hasan’s name 
alone hed been recorded as the owner 
-of .this property. He hes been dealing 
. with it as his own -ever since. As long 
‘ago as 1896 Habib Hasan alone mort- 
«gaged this property to the father of the 
present mortgagee. -That' mortgage kas 
"been paid off. No one ever took: any 
exception tothat mortgage. Surely Mulraj 
was entitled to believe, under the c-t- 
“cumstances, that that mortgege had been 
properly made by Habib Hasan. Twenty” 
"ene years afterwards Habib Hasan mort- 
gages the sone property te lim, 
*-He satisfies himself that Habib Hasan's 
name is stil in the kkewat as the recog- 
| nised owner of the property so far as 
Government is concerned. We fail to see 
what further enquiry Mulraj should have 
made, What wes thereto put him onto 
enquiry or to doubt the genuineness of 
. the pos tion Habib Hasan had ostensibly 
maintained for over .25 yeers. Under 
the -crcumstances, on the facts 
-astound by the Courts below, we think 


as an interence -of law that section 4r . 
.-of the Transfer of Property Act applied - 


. and that on that ground the suit was 
rightly dismissed. 


? - 


We, therefore, set-aside -the ‘decree of 


-‘the Court below and restore that of 
. the -Trial Court with costs, including 
in this Court fees on the higher scal.. 

DH. ae eee 


D ecree'set:aside, . 
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; December 22, -1922.: 

L—HMr, Justice Krishnan 
Mr, Justice Ramesam. 


É2 


^ Present and ` 
PUPPOOTH -alias KOMAUCHERI "AND: 

| CANOTHER-—PLAINTIFES-—APPELLANTS 
AP . . UeFSHS 0. 7 0— D 
VAVISRAVANATHMANAKKAL RAMAN 
> SOMAYAJIPAD.AND-.ANOTHER—- ` 

. JDEFENDANTS—RESPONDENTS. ` 
: Civil Procedure Code ( Act V.of 1908), O. X X X 1I, 
vY. 2, 4-—Spectfic Relief Act (Iof.1877),s. 42— 
Minor— Sut brought without next friend —Procedure 
-—Guardian ad litem—Certificated guardian not 
abpointed—Failure tovecord yeasons— Ivregularity 
-—Apfpoiniment of guardian ad litem, procured 
‘by -fratid, -effect -of—Guardian,.-whether can- bind 


“minor by onerous covenants—Morigage by guardián 


"held valid in part— Declaration, suit for, whether 
lies— Redemption——Construttion of document — 
-~ 0. XXXII, r. 2 of the Code of Civil Procedure 
is applicable only where, on the face of à:pláint, 
"the. plaintiff-appears to be-a minor. [p. 312, 
"ccl, 2:1 E ese e y v. ^ ; A ra 
` Beni Ram v. Ram Lal, 13 C..189; 6 Ind. "Dec, 
{N.-S.) 625, followed. | | MANG 
- If on an issueraised and tried in a case the Court 
finds that the plaintiff-is a minor, it should not 
dismiss the-suit-at once but should allow a reason- 
‘able time for a next friend to come on the record 
and go on with the suit. and it is only if no-one 
comes forward that it should reject the plaint. [p. 
313, col.2.} ` ` ' ) E 
- Sankaran Nambi-v: Devaki Antherjenam, 73 
“Ind. Cas. 491; (1922) M. W. N. 428; 16-L. W. 26; 
(1922) A. I. R. (M) 259; 43 M. L. ]- 572, referred to. 
' “But if before thë-Court decides the point, ‘the 
plaintiff becomes a major, he may elect to drop 
‘the suit as not properly instituted or afirm- the 
P proceedings and continue the suit. [p. 313, 
Solon] i ’ 
- Where in a suit the defendant raised -the òb- 
jection that on the date of suit, the plaintiff was 
a minor and the suit was brought without a next 
friend “was -unsustainable but before the ‘Court 
"decided the point, the plaintiff admittedly became 
a major; . 
'^ Held, that the objection that the suit was 
originally by a minor could no longer be urged 
: and-the suit was not liable to be dismissed, fp, 
313, col. 1.] ; E 
The mere failure by a -Court to -record reasons 
under'O. XXXII, r. 4 (2)-of the Civil Procedure 
| a minor 
‘defendant in supersession of the legal guardian is 
only an irregularity and will notby itself vitiate 
the decree if ‘the minoris in fact properly ‘repre- 
-sented by : guardian-appointed. by Court,” [p. 
313,601. 2. 
|. Sridhar Rao v. ‘Ram Lal, x Ind. Cas. :555; 31 
A. 7; A. W. N. (1908) 251; 5:A. L.-J. 633, relied 
on. : ; - : sa 
Bhimaji v. Rajabhai Hussain Sahib, 59 Ind, 


Cas. 842; 43 M..808; 12 L. W. 1145 39 M, L.J. 
239; 28 M, L. T, 295, distinguished, ) 


. 
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Where the. appointment of a , Court Officer as 
guardian for a minor defendant was procured by 
means.of an affidavit which falsely «stated that 
there was no other next of kin for the minor except 
his: father who was unwilling to act and whose 
interésts in the suit were adverse to those of the 
minor r , UM l es 
- Held, that the appointment was vitiated by 
fraud and was of no legal effect and the case must 
be treated as having been proceeded with withont 
a legally appointed. guardian, and that the decree 
in the case and a subsequent Conrt-sale in execu- 
tion of the decree were not valid. and biuding on 
the minor. [p.ar4,cohi.] ^ ` 
` Bhagwan Dayal v. Param, Sukh Dass, 27 Ind. 
Cas. 623; 37: A. 179; 13 A. L. J. 179, followed.. 

;A guardian has no power to enter into engage- 
ments on behalf of his minor ward making him 
liable under onerous covenants. [p. 314, col. 1.] 
.. Indur Chunder -Singh.v. Radhakishore Ghose, 
19 C..507; 19 I. A. go: 6 Sar. P. C. J. 18519 Ind. 
Dec. (N. 8.) 782 (P.C.), Mir Sarwarjan v. Fakhrud- 
din Mahomed Chowdhuri, x3 Ind. Cas. 331; 39 C. 


232; 2r M, L. J, 1156! 16 C. W. N. 74; (1922) M. 4 


WEN. 2239 ALT. J. 33: 15 C.L. J. 69; 14 Bom. 
L..R.:5: 11 M. L. T. 8539 I. A. x (P. C), Waghela 
Rajsan v. Shekh Masiudin, x1 B. 551 1! 141. A; 
89; 11 Ind. Jur, 315; 5 Sar. P. C. J. 16; 6 Ind. Dec. 
£8.8.),.364. (P. C.) -and- Chodaearapu, Narayana 
Row v. Chennura Venkatasubba Row, 55 Ind, 
‘Cas. 3773 38 M. L. J. 77; (1920) M, W. N. 129 
27 M.1..T. 264, relied on. | " 
- The action of a de facio guardian can be bindin 
ton a minor's property only if it is for the minor's 
benefit or necess ty., [p. 314, col. 2.]: 
. iWhere, a guardian: executed a usufructnary 
mortgage of ‘certain properties of a minor, and 
took them back ot: lease on onerous conditions, 
the mortgage and lease together forming parts 
of one and the, same transaction, and the lease 
was held to be not binding on the minor, but the 
mortgage was held to be valid in part: . at 
-v Held, (x). 'thaz the minor was not entitled to 
-bring a suit for a mere declaration as to the invalid- 
ity of the lease and mortgage since it was open 
. to him to claim further relief by way of redemption 
of iue mortgage to the extent it was valid; [p.3 14, 
. €i, 2. : : 
zi. (2) that. the plaintiff may be permitted 
. even in appeal to amend the plaint by adding a 
prayerastoredemption on paying the necessary 
5 Court-feesonthe: plaint and memorandum of 
.appeal {p. 315, col. 1] : . 
z: Nayunni v. Ramasawmy Paiter, 52 Ind. Cas, 
738; 10 L. W. 169, relied on. ; 
... Where a deed of mortgage provided that if the 
- mortgagee wanted payment he must give notice 
-to be paid on the day after ''Ucharai".orthe 
beginning of the cultivation season in any year 
_ and -not at other times: 
.. Held, that the covenant was not mutual and 
, tre mortgagor's right to redeem at any time was 
uot affectéd by the covenant. [p. 314, col2.] 
.- -Navunnt v. Ramasawmy Patter, 52 Ind. Cas. 
5738; 10 L. W. 169, distinguished. | 
Appeal against a decree of the Court 
.of the Subordinate Judge, South Malabar 


“at Calicut;in Original Suit No. 30 of 1919. 


INDIAN CASES, 
MANAEK AL RAMAN SOMAYAJIPAD,,. 
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Messrs, T. R.. Ramachandra Iyer and 
A. S. Venku Iyer, icr: the’ Appellants. -- 
The plaintiffs suit is to' declare that a 
mortgage and a lease executed “by 
his guardian ate not binding upon him 
and that a priof- decree obtained against 
him-and the Court sale held in execution 
thereof, were invalid as he was not properly 
represented in the -prior suit. The lower 
Court has dismissed the- suit on several 
grounds. It held that the plaintiff was a 
‘minor on the date of tbe suit, that the suit 
was not. maintainable, that the mortgage 
and the lease were binding on the minor, 
that the minor was properly represented 
in the prior suit, and that the Court-sale 
was good and binding. 


"The. plaintif was aged. more than 18 at 
the date'of suit but had attained 21 years of 
age by the time tthe (decree was passed. 
No. guardian, had been validly appointed 
-under the Guardians and Wards Act. The 
. age of majority was therefore 18 and not 273 
Plaintiff was thus a major on the date of 
suit, But assuming the age of majority 
“was 21, he had become a major by the time 
-the issue was decided. A suit by a minor 
plaintiff without a next friend cannot be 
dismissed. See Beni Ram v. Ram Lal (1). 
..;lhe Court could only give time for a 
proper guardian to come on record and 
continue proceedings.- Sankaran Nambi v. 
Devakı Antherjenam (2). 
" If he becomes a major meanwhile, he 
can éither withdraw the suit of affirm and 
Tatify proceedings. The Judge’s finding 
that the suit was not-maintainable is clearly 
"Wrong. , 4 
Secondly: The guardian mortgaged the 
"properties usuffuctuarily and took a lease 
from the mortgagee on very high and 
-onerous terms. Rent wasallowed to fall in 
arrears and the mortgagee sued for rent 
and himself purchased the mortgaged prop- 
-erty in auction. -The minor defendant 
was Iepresented by a Court guardian. 
The father had been formerly appointed 
guardian under the Guardians end Wards 
.Act. The legal guardian could not be 
& 13.C. 189; 6. Ind. Dec. (N. 8.) 625. - 
(2) 73 Ind. Cas, 491; (1922) M. W. N. 428; rg 
Le We 26; (1922) A, I. R, (M) 2595 43 M, Uy. J. 572. 
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Superseded by a Court Officer, without 
Téasons' being recorded iti "writing as re- 
quired by O. XXXIT, r. 4, Civil Procédure 
"Code. "No reasons were admittedly recorded 
in the ptesent case. The appointment of 
the guardian. was hence illegal. - . 

Again, the appointment itself was pio- 
cured by a false affidavit which stated 
there was no next of kin except the father. 
The maternal uncle was admittedly alive. 

. "The minor must be deemed to have been 
unrepi esented. The money-decree and the 
šale were void and not binding on the minor. 
See, Bhagwan Dayal v. Param Sukh Dass.(3). 

Further, the Court-sale was invalid in 
that, the’ plaint claim which was for rent 
arose out of the mortgage and the mort- 
gagee‘who was the plaintiff was not entitled 
to bring the mortgaged properties to sale 
e :xcept by instituting a suit on the mortgage 
itself (O. XXXIV, r. 14). 

Again, the ` usufrüctuary mortgage was 
not, binding except to the extent ofthe , 
amount Of the ` prior mortgage ` and the » 
decree amount. > The lease imposed . 
onerous | obligations on the minor. 
The ` father was. not the legal guat- 
dian. The powers of a de facto .guatdian 
are limited in scope. There was no neces- 
sity or. benefit for the mortgage. ‘There . 
was no. ptessure from creditors, "The mort- 
cage and lease were improvident, containin® 
onerous covenants on the minor. The mott- 
wage, and the leas: were clearly beyond : 
the powers of the guardian and are not : 
binding. 

.. "Kakumanu Venkatasuryanarayana v. Aku- 
thala Ramayya (4), Batchu Ramájogayya v. 
Vajjula Jagannadham. (5). See Chodavarapu 
Narayana’ Row v. Chennuru Venkatasubba > 
Row (6), Mir Sarwarjan v. - Fakhruddin 
Mahomed Chowdhuri (7); IndurC pene eee 


‘aye 27 Ind. Cas, 6231 37 A. 179) 13 A. L. Is 


179. 

T9. 62 Ind. Cas; 802; 40M. In ‘J. 153 at pp. 156, 
1573- (1921) M W.N. 100; 29 M. I. T. 1144 I3 L. 
wW 


. 551. 
-* (5) -49 Ind. Cas. 8721 42 M, 185; 25 M. IT, 
23; 4 TL. W, 229; 36 M. Le Jo 29; (1919) M. W. N 
148 (F. B 


J- 
(6) 55 Ind. “Cad: TU " M. T. J. 77; (1620). 
x 25 Nv 129; 2: : Tb. 
- ` I3 Ind. Legis 3311 '39: 232; 2r M, L. Je 
zs IG C. WaN. 74; (gra) M. W.N. 22:9 A. 
- 338 I5 C SIE 69} yt Bom, L. R. ki II: M Ir 
DE ;39 I, A, r (P, ©), 


.v. , Radhakishore Ghose (8), 


aoe 

Rajsanjt v. Sheikh Masludin 49). 
Mr, C. V. Anantha Kas Sih Iyer (with 
him Mr, Kut Krishng. M enon), for the 
. Respondent:—The . omission ` to’ tecord 


. Teasons fot. appointing a Court guardian ^is 


at best only an irregularity and.does not 
affect the validity of the decree or .of the 
 Court-sale. Sridhar Rao v. Ram Lal (ro). 

The .affidavit was neither false nor de- 
liberately misleading. The father had been 
appointed guardian under the Guardians 
and Wards Act and when he refused .a 
. Court guardian had to. be proposed. - 

- The maternal uncle had been found unfit 
in the guardianship proceedings. He was 
„further on terms of enmity with. the minor. 
‘he minor had “been adopted away into 
‘another family and, there was, therefore, 
no legal relationship. The maternal uncle 
was hence neither a ‘suitable noz -a a proper 
guardian and it was not irregular to haye 
"omitted to mention his name. i < 

There. was no fraud of suppression. of 
facts. The fact that a better or a more 
suitable person would have been appoint- 
ed is not stifficient. ‘The Court guardian 


ius fairly ‘and honestly and the. decree 


3 binding.. Dammar Singh v. Pirbhu Singh 
"Tun and " Maruthamalai Gownden v. Palani 
Gownden (12). ; 

,Again, the mortgage and. (P were 
peg for .the benefit of "the, minor. 
There was an outstanding prior mortgage 
.and.there was. also the dectee-debt: To 
that extent at least the mortgage was good. ; 

' The present. suit fora bare declaration 
.as' to invalidity of the mortgage and lease 
without a ''prayer for sakan puan. is 
unsustainable. 

Mr. T. R.. Ramachandra I yer. If neces- 
‘sary, the plaint. may be allowed to be 
amended by the: inclusion of a prayer for 
zeng DUON, NE ; 


` 
* 
E E , 
: al ‘ H 
- * P L] 1 ri 


Spo we = 


: 633: j 2 i 
~"(1F)- 29 A. 290544. i. 7. 155 ALW, N oon 
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~ JUDGMENT.— This is an appeal against 
the dectee‘of the Subordinate Judge of Cali- 
> -cut in Original Suit No. 30 of 1919 on his 
' file dismissing the plaintiff's suit and the 
* plaintiff is the appellant before us. 

^ Plaintiff became the sole surviving member 


‘of his Kommancheri "Tarwad on the death : 


‘of his mother and sistet in March 1907; and 
he was then solely entitled to the Tarwad 
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tion that the lease Exhibit, G, is not binding 
on him at all, as itis not for his benefit or 
necessity, but; on the other hand, it imposed 


. On him an onerous liability to pay Rs. 1,209 


a year as rent. He states that the decree, 
Exhibit IK, was obtained by fraud, that he 
was not represented in It by a proper guard- 
tan and that the Court guardian appointed 


"for him acted with gross negligence in the 


"properties. He was-at the time a minor of conduct of'the case and he, therefore, claims 


-eight years of áge and his father, the second 
"defendant, who had previously managed the 
"affairs of his Tarwad as his mother's agent, 


` as hisdefactoguardian. Being a member of 


"a Marumakkatayam ‘Tatwad, his father 


- was not his legal guardian. At that time 

there was a mortgage-debt on the Tatwad 
: Jands in favour of one Bhattathiripad, of 
Rs. 9,000- which was admittedly binding. 
"fo pay off this debt and to meet other 
-alleged - necessities, the father acting as 
. plaintiff's guatdian botrowed in March 1908, 


- a Sum of Rs: 12,000 from the first defendant 


“and executed -a- usufructuary mortgage 


"to him, copy Exhibit A. Two days after- 


an appointment had been made. 
‘cation had been filed under the Act by 


" that it is not binding on him; and he further 


prays that the sale.held in execution‘of that 


; < : ' decree may be set aside as invalid. 
continued in thé management of his affairs - 4 : 


The first point taken against the plaintiff 


‘in the.lower Court was that at the date of 


suit he -was a minor and the suit 
as brought without a next friend was 
unsustainable and must be dismissed. Plaint- 
iff was over 18 yearsof age but below 21 when 
the suit was filed and the question whether 
he was a majot or not turns on whether 
a guardian had been appointed for him 


“under the Guardians and Wards Act. It is 


not Very clear on the evidence whether such 
An appli- 


~ wards he also executed a Verumpattom 
chit or lease-for himself and as plaintiff's 
guardian ‘and: took ‘back the. properties 
-on.lease;:see.copy Exhibit G. Under this 


plaintiff's uncle P. W. No. 2, and the District 
Judge had passed an order that the plaintiff's 
father,the second defendant, would be ap- 


arrangement plaintiff was newly made liable 
“with his father to pay a rent of Rs. 1,200 
a year. .Such an obligation did not exist 
“under, the Bhattathiripad's mortgage. The 


“Tent was allowed to fall into arrears-by the 


' .second defendant and.he executed a pro-note, 
scopy Exhibit I, for Rs. 3,692-12-11 to the first 
© - defendant, ‘again acting for himself and 
as guardian of his son, The first defendant 
brought Original Suit No. 37 of 1915 cn this 
-note and got a decree against both the, father 
-and.the.son. In this suit the Head Clerk 
of the Court was appointed as the plaintiff's 
guardian. Subsequently, the first defendant 
attached the properties mortgaged to him 
subject to his own mortgage and got them 
sold and purchased them himself in Court 
auction; M Cm MP: PU n Ro "ONE. 
Plaintiff brings this suit asa major and 
prays thát the mortgage Exhibit.. A, may 
be declared invalid 'to- the extent of 
Rs. 2,200:and-odd-as not being supported by 
proper considetation-except as to the amount 
due under the prior mortgage which had 
been paid off. «He also prays fot a-delcata- 


pointed guardian of the -plaintiff’s person 


and property on his furnishing security. 
Though security wes tendered, no steps 


were taker by the Court to test it or get a 
"proper secutity..executed and, no formal 


order of appointment wasdrawn up. Nevér- 
theless, in several subsequent. Court pro- 
ceedings the second defendant was treated 


'às^a -properly appointed guardian for the 


plaintiff; and it was also held that his age 
of majority had been extended. to 21 in 
consequence, it. is not, however, necessary 
to décide the ‘point definitely, for even 
assuming that the 21 years’ rule applied 
and the plaintiff was-a: minor at the.date 
of suit he became a major when the suit 
was pending in'tlie-lower Court and'is now 
a major; and he has befoté u$ through his 
learned: Vakil ‘agreed to. bezbound by all 
the "proceedings: that have: taken. place 
in the lower Court. . O. XXXII, r. 2.0f the 
Civil Procedure, Code “is -applicable -only 
when, on the'fate oftthe:plaint, the -plaintiff 
appears. to be Ja minor; ‘fce Bent. Ram E 
Ram Lal (1). That case was decided under 
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` the old Code but the new Code makes no 
_ change on the point. If on an issue raised 
and tried in the case, the Court finds that 
. the plaintiff is a minor, it should not dismiss 
the suit at once but should allow a reason- 


able time for a next friend to come on Te-' 


cofd and go on with the suit aud it is only 
if no one comes forward that it should reject 
the plaint. Beni Ram v. Ram Lal (1) is on 
authority for this position also. 
present case before the Court decided that 
the plaintiff was a minot, he had become 


to have a next friend tor him. Plaintiff 


may, no doubt, have elected to drop the. 


present suit as not properly instituted 


. but he was not bound to do so; he could 


, affirm the previous proceedings and continue 
the suit. 


in O. XXXII, r. 12. A somewhat similar 


. Case was considered [Sankaran Nambi v.. 


-Devaki Antherjenam (2)] and it was ruled 


. there that when a next friend hes been ` 


. appointed, the objection that the suit was 
' f. 4, clause (2). Now in the first place 


' as I have already said it is not very clear 
"that he was so appcinted, plaintifi’s own 


originally by a minor without a next friend 
"Gan no longer be urged. 

The next.point for considerationis, whether 
the Coutt-sale was valid, for if it was, the 
. property has passed to the 
fendant and the plaintiff has no more in- 
terest in it and cennot maintain this sit, 
"The purchaser in Court-auction was the 


dectee-holder himself and, not any third ` 


, party and we have not, therefore, to consider 
, any rights or equities of bona fide purchasers 
in Court-auction. ‘The validity of the sale 
in this case thus depends on the question 


- whether the decree, Exhibit IX, was binding ' 
The plaintiff con- . 


- tends that th intment of a Court. 
enr Es ea gs “ mission had been granted. See Sridhar. Rao 


. on the plaintiff or not. 


- guardian for him was null and void asit was 
- obtained by the first defendant by means of a 
false affidavit and that the second defendant 
- being a guardian appointed under the Guard- 
iansand Wards Act there was no reason 


and none. is recorded why he should not | 


have ‘béen appointed; and further that the 
Court guardian was guilty: of gross negli- 
~ gence. It will lead to a cleatness to con- 
‘sider these. points separately. 

Taking the second point first, it wil Ibe 
observed that. the second defendant was 
proposed by the first defendant as plaintiff's 
guardian ad litem in the first instance. 
notices wefe taken gut to hiin; the fast of 
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That is the principle embodied ' 


first de- 
' ed the failure to record reasons under r. 4, 


“ clause (2) is only an irregualrity in my 
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‘them, Exhibit XIII (c), was tendered to him 
; personally but he refused to receive it and 


sign the copy and it was thereupon affixed 
to his door. That was rightly accepted 
as good service by the Court under O. V, 
rr. 46 and rz. The way in which he be- 
haved when the notice was tendered to 
him showed clearly that he was not willing 
to act as guardian and the petition to appoint 
him guardian was, therefore, dismissed. The 
reasons, no doubt, are not stated in the order 
butitis apparent what they ware. Consider 


-a major and there was no necessity thereafter .ing that he was the person who had exe- 


cuted the promissory-note on which the suit 
was brought against the minor.he would 
have been an unsustainable guardian in 
any event as his interests would elesh with 
the minor's interests. It was, however, 
argued that as he was 3 guardian appointed 
by a competent authority under the Guard- 
ians and Wards Act, the Court acted 
improperly in- superseding him and 
appointing a Court. guardian without 
tecodrding properreasons under O. XXXII, 


case being that he was not so appointed. 
Butif we take it that he had been so appoint- 


opinion and will not by itself vitiate the 
decree it the minor is in fact properly rte- 
presented by a guardian appointed by Court. 


- The Allahabad High Court has held that 


the absence of a formal order rémoving the 
certificated guardian will not vitiate pro- 
‘ceedings if another next friend is ‘allowed 
to sue and the suit will not be defeated 
solely upon the ground that no formal per- 


v. Ram Lal (10). 
Rajabhat Hussain Sahib 


The case in Bhimaji v. 
(13) is easily 


- distinguishable as these was no attempt at 
-all made 


there to have the certificated 
guardian . appointed as guardian ad litem as 
here. -- 

But the more serious objection to the 
appointment of the Court guardian is, that 
his appointment was procured by meats of. 
afalse affidavit: . The affidavit filed on first 
defendent's behalf his brother, D. M. No. 


t 


(13) 59 Ind, Cas. dua. 43 M. 808. I2.I. W. 


1145.39 M. Io J 239; 28 M, IIN 295, ~ 
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' mi: Exhibit X (4),. contains: a-statement that 
.. F besides; the. second.; defendant plaintitt had ' 


.ng next. of . kin. 


- plaintiff's matefnal uncle Ravünni. Nair, 
Po W. No, 2, 
_to.i a. different ‘Marwad as. plaintiff's 
mother had been adopted from 
` Tarwad to plaintiff’ s Komancheri Tarwad, 
1- was certainly. plaintiff s 
“just like his father, yet this information 
2i was suppressed. The . only explanation D. 
.W.No.5 gave for. his action in cross-examii- 
mation is that Ravunni Nair was '' 
posed asgitardian because the Court held that 


the second defendant was the proper person : 


| to act as guardian;” this apparently refers 
“to Exhibit F. The explanation, however, 


is worthless and we must hold that the - 


‘first defendant was guilty of fraud in law 


.. in making a false statement and thereby ` 


od 


getting a Court ‘Officer appointed as guardian. 


| . The áppointment is thus vitiated by fraud - 
This brings the ° 


case within the principle of the ruling in ' 


. vand is of no legal effect. 


Privy Council in Bhagwan, Daval v. Param 
__Sukh Dass (3) for here as there the case must 
‘be treated as having been proceeded with 
_ without alegally appointed guardian ad litem. 
“Phe decree and the subsequent sale are, 
. therefore, not binding on the plaintiff, 

: It was also urged that, even if we tak, it 
that the appointment of the Court guar dian 
_was regular and proper one, the decree and 
sale should .still be set aside because 
there was gross negligence on his part in 
"the conduct of the case. It is not necessary, 

to consider this point.as,I have already 
-held that the decree ageinst the plaintiff 

and the sale. must be set aside, on another 
| ground. 

; Plointiff, has also asked for declaration 
‘that the lease is not binding on him and 
that the mortgage is.invalid to a cettain 
extent. Now, clearly, the lease which im- 
poses an onerous obligation-on a minor. to 
pay arent of Rs. 1,200 ayearis not binding 
on the plaintiff. A guardian has no power 
to enter into engagements on behalf of his 
minor ward making him liable under such 
onerous covenants. See Indur Chundar 
Singh v. Radhakishoré Ghose (8), Mir Sar. 
warjan v. Fakhruddin Mahomed Chowdhuri 

(2), Waghea Rajsanji v, Shek Masludin 


T 


This statement is false . 
8s there -was ;at least one person known | 
to. first defendant and his brother ,namely, 
who though he ‘belonged ` 


his ` 


not pro- 


9 ‘and. Chodavarapu ‘Narayana’ "Row, v 
AIK IL 
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 Venkatasubba Row (6. is y 
was, however, argued that the, lease 
and the mortgage were one? and’ the 


“sathe transaction’ and that, as: the cre ditor 


the first s was not prepared: to 
lend except. | condition that 'such. 
a ‘lease should b taken, it was justified by 


necessity in the same manner as thè ‘mott- 


"gage. 
. for even if the ,two be parts"of the’ sathe 


This argument canuot be: 'suppórtéd 


transaction, there is ho ptoof that there 
was any necessity to borrow at all. There 
was no'pressure' from the previous- mort- 
gagee. The action of a de facto guatdian, 


as second defendant was, will Ba binding 


on the minor s property ‘only if it is for 
the minor’s benefit or necessity. Phat! is 
not pfoved in this case and the lease, 
so far as the plaintiff is included i in it, is, 


therefore, not valid. l epee: 


“As regards the mortgage the plaisitit has 
conceded in this Court that it is valid- not 
only to the extent of Bhattachiripad’s 
mortgage paid off but alsó to the extent 


‘of the decree-debt in ‘Original Suit-No. 364 


of 1905 and for the amount due to Unnith 


‘Amma, #.¢,, in all for about Rs. 11,000, the 
» objection being confined to about Rs. 1,000 


not properly accounted for, There is, how- 


‘ever, a preliminary difficulty: in plaintiff's 
“way in getting any declaration as regards 
the lease. and the mortgage inasmuch as 


no declaration can be given to him under 
section 42 of the Specific Relief Act if. he 
can claim -further relief, In this case, 


on my view, it is clearly open to him 


to redeem the mortgage’ to the first 
defendant or such portion of it 
as is valid. The Subordinate Judge holds 
that plaintiff is entitled to redeem without 


` a demand for payment by the first defendant 


and cites Navunmi v. Ramasawmy Patter 
(14) in support of his view that section 42 
will nct apply in such.ciréumstances. But 
this view is based on' a - misreading of the 
covenant in Exhibit A: That only - - pro- 
vides that if the mortgagee wants payment 
he must give notice to be paid on the day 


“after “ Ucharal’’+ or the beginning oi the 


cultivation season- in any year-and not at 
other times. This provision does not affect 


the mortgagor’s 1ight to redeem át any 
time he likes,- 


'The covenant is not mutu al 
040. S2Ind. Cas. 738; iol. W.169; 


~ we-fi- -— he kits 


€ 


T» 
i 


* 
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.by its wording. As the mortgage and the 
lease are clearly parts of one and the same 
transaction, no declaration can be given re- 
garding either without the plaintiff suing 


.to.redeem, The case.cited in Navunni v. 
_Ramasawmy Patter (14) itself recognises this 


position. Plaintiff's Vakil then asks that 
amend his 
plaint by adding a prayer for redemption 
and paying the necessary Court-fees on the 
plaint and memorandum of appeal. This is 
rightly not opposed by the first defendant's 
Vakil and may, I think, be granted. Plaintiff 
is allowed to amend his plaint and pay the 
necessary Court-fees for it and for the ap- 
peal in this Court in two weeks from this 
date. The appeal is adjourned for the 
purpose. 


JUDGMENT.— Further Court-fee has now. 


been paid and the plaint amended to convert 
the suit into one for redemption. The objec- 
tion as to non-maintainability of the suit for 
a mere declaration thus ceases. As the result 
óf the amendment, the.case must be sent 
back to the lower Court for fresh disposal 


-as a suit for. redemption subject to the 


rulings we have given on the points already 
dealt with. The respondent wil be allowed 
to' file a supplemental written statement on 
i£he amended plaint and the case will be 
disposed of according to law. 

Each party will bear costs up to the date 
except as to the Court-fees now paid by 
the appellant which would ‘be disposed 
of by the lower Court in ifs final order. 

CON. NY V. Appeal adjourned. 
ZK, ' 


^ ALLAHABAD HIGH COURT. 


. SECOND CIVIL APPEAL, No. 1441 OF 1921, 


2s March 23, 1923. 
Present; — Mr. Justice Rafique and 
l Mr. Justice Lindsay. l 
SITA RAM TEWARI--’ 
+ DEFENDANT—- ÁPPELLANT 
< = VEYSUS 
FOUJDAR RAI— 


veo s.s FLAINTIEF—RESFONDENT. 


Wajib-ul-arz, consiruction of—Record ef custom 


INDIAN CASES; 


, District Judge, 


- Assistant Collector 


^ (2) 48 Ind, Cas, 220; 16 A. L, J. 879. 


= 15 
—Coniraciual malteys, vecord of, effect of—Pres 
sumption—Partition— Record of Rights, preparation 
of—Collector, duty of. A Wk 3 
-Where a, wajib-ul-arz which is relied upon 


- 


.for the purpose of showing a custom, contains 


a number of extraneous matters some of which 
could only have relation to a contract entered 
into, between the parties and which could not 
possibly be based upon custom, it ought to be 
taken that the whole twajib-ul-arz is not properly 
a record of custom. [p. 316, col. 1.] 
Surajbali Singh v. Mohammad Nasir, 48 Ind, 
Cas. 220; 16 A. L. J. 879, followed, 
When partition is made, it is the duty of the 
Collector or Assistant Collector to prepare, a 
fresh Record of Rights. [p. 315, col. 2.] : 
Daiganjan Singh v. Kalka Singh, 22 A. 1; 
A. W. N. (1899) rir; 9 Ind. Dec. (N. 5) 1035 
(F. B.), followed. , 
Second appeal against a decree of the 
, Ghazipur, dated the 3o0fh 
June r92r.. "T "n qu 
Mr. U. S. Bajpai, for tke Appellant.” 
- Mr. Haribans Salat, for the Resporcent, 


JUDGMENT.—' The question reised in 
this second appeal is whether the’ custom 
of pre-emption upon which the plaintiff 
relied was proved. i 

The only document put forward in proof 
of this custom was a wayzil-ul-arz which was 
prepared in the year r9ogaftera partition 
had taken place in the village. It seems 
to be the case that when partition 
is made it is the duty of the Collector or 
to prepare 2 fresh 
Record of Rights. This, as is pointed Ly 
the learned Counsel for the respondent, 
was aid down inthe case reported ‘2s 
Dalganjan Singh v. Kalka Singh’ (1), 

We teke it, therefore, that this wajib- 
ul-arz prepared in the year 1909 can be 
looked at for the purpose of ascertaining 
whether it recordsa custom, TC 

The argument on behalf of tke defendant- 
appellant is thit on the language of this 
document the Courts ought not to hold that 
there is a record of custom but mercly a 
record of contract and in this conneciion 
reference is made to whet was laid down 
in the case reported as  Swrajbali 


— .Singh v. Mohammad Nasir (2). 


There can, we think, be no doubt thet 
if the principles laid down in this case 
are to be followed then we ought certainly 


(1) 22 A. 11 A. W.N. (1899 II1; 9 Ind, Dec, 
(N. S.) 1035 (F. B.) i 


* 
^ 


e 
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es 


to hoid that his document now before us 
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js not a record of custom. In that case 


"it was pointed out that where the record 
" which is relied upon for the purpose of show- 


^» 


ing custom, contains.a number cf extraneous 
matters some of which could only have 
relation to a'contract entered into bet- 


"ween' the.parties and which could not pos- 


sibly be based upon custom then it ought 
to be taken that tha whole. wajib- ul-arz is 


‘not properly a record of custom at all. 


We have followed this case in many other 


: cases recently decided. 


Turning to the document now before 


„us we find that Chapter II of this wajib- 


- 


ul-arz is headed as follows :-— 

"* Hissadaran "he apas ke huquq ya jo 
vasm muahida khass. par mabni hon.” 
“The 16th paragraph of this Chapter 


' relates to pre-emption, It also deals with | 
other matters including 


the procedure 


"to ba observed when mortgages are to be 
redeemed and it distinctly gives a right 


Uto 


made by another co-sharer who is unwilling 
or unable ‘to ask for redemption at the 


‘time when redemption becomes due.: It is 


set out there that.another co-sharer may 


` redeem and hold the property under charge 


until it is -redeemed "hy the co-sharer 
who made the mortgage. 


We caunot in principle distinguish this 
case from the case to which we have reierred,,. 


` viz., Surajbali Singh v. Mohammad Nasir 


* 


* 


(2) and we consequently hold that the re- 
cord relied on in this case is not a record of 
custom. It bas been argued before us that 


" this point cannot be debated in second appeal 


‘inasmuch as the questicti was not raised 
before the learned Judge of thelower Appel- 


‘sate Court. Imthegroundsofappeal which 
‘were taken in that Court the first ground 


was that the custom of pre-emption on 
the basis whereof the plaintiff sues is not 
proved from any reasonable evidence. 


. - The judgment of the leartied Judge seems: 


to indicate, however, thet this point 
was not debated before hinr and his judg- 
ment shows that the only point which was 


. argued before him was with regard to the 


interpretation of the preferential right of 
the co-sherers inler se, Be that as it may, 
it seems to'us that the:delendónt-appellant 
isnot precluded from asking us to hold on 
the basis oi the decisions of the Pre-emp- 
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tion Bench that the language of this docu- 


ment does not show that what was recorded 
was a true record of custom, We, therefore, 
allow the appeal, set aside the decree of the 
Court below and direct that the claim of 
the paintiff be dismissed. ‘The defendant- 
appellant will be entitled to his costs 
in all three Courts including fees in this 
Court on the higher scale. 

M. A. A. Appeal ailowed. 

N.H 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


| SECOND ‘CIVIL .APPEAT, No. 100. OF .1922. 


December .13, 1922. 
Present;—Mzr. Daniels, A. J. C. 
Syed MOHAMMAD JAFAR, DEAD, AND ON 
HIS DEATH Musammat ABIDA BEGAM 
AND ANOTHER—DEFENDANTS 
— APPELLANTS 
‘VEYSUS © 
RAM CHARAN AND OTHERS— ' 
PLAINTIFFS— RESPONDENTS. 
Pro-note, suit on—Pro-note executed in renewal 
of prior pro-note---Considevation-—Forbearance to 

sue. ; 

Defendant executed a pro-note in favour of one 
K. After the latter’s death the defendant renewed 
the pro-note in favour of one R, who was not 
entitled to sue on the old pro-note, at the request 
of the plaintiff who was entitled to sue on it. R, 
subsequently assigned the renewed pro-note in 
favour of the plaintiff who sued on it. Defendant 
objected that the renewel in favour of R was 
without consideration as ‘the latter was not 
entitled to sue on the old pro-note ; 

Held, that the renewal having been made at 
the request of the plaintiff, who was entitled to 
sue on the old pro-note, the forbearance of the 
plaintiff to sue on the old pro-note was suffi- 
cient consideration for the renewed pro-note. 
[p. 317, col. 1.) . 

Second appeal from e :decree of the 
Subordinate Judge, Unao, dated the 31st 
December’ 1921, upholding that of the 
Munsif, Safipur, Unco, dated the and May 


X921. ' - 
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Mr. H, K. Ghosh, for the Appellants. 
Mr.. Ram Chandra, for the Respondents.. 


JUDGMENT—This was a suit on a 
pro-note. The defendant seeks to escape 
liability on what the Court below describes 
as a technical and not altogether honest 
plea; The pro-note was executed by the 
original defendant, Syed Mohammad 
Jatar, who has died during the pendency of 
this appeal,infavour of Musammat Suraj 
Kuar, wife of the second plaintiff, Raghu- 
bar Dayal, on 8th December I917. It was 
1n renewel of a pro-note previously exe- 
cuted by the defendant in. favour of 
Raghubar Dayal’s uncle Kanhai on 16th 
December 1914. 

It was executed just before limitation 
on. the earlier pro-note expired. Kanhai 
had died childless and had made a Will 
in favourof Musammat Suraj Kuer. It 
has been found that Kanhai was a member 
of a joint family with the plaintiffs so 
that the Will was not really valid. It 
appears, however,that the plaintifis did not 
wish to dispute it, for it has been found 
that it was at the request of the second 
plaintiff that the pro-note was renewed 
infavour of Musammat Suraj Kuar. 

Musammat Suraj Kuar subsequently 
transferred her interest in the pro-note to 
the plaintiffs who were the persons really 
entitled to recover the debt dpe to Kanhai. 
The defendant's case is that the renewal" 
was without consideration as Musa mmal 
Sura) Kuar had no title to and could not 
have enforced the original pronote in 
favour of Kanhai. Both the Courts below 
have found infavour of the plaintiffs. 
The lower Appellate Court rests its decision 
on certain sections of the Negotiable In- 
struments Act^ which do not appear to 
apply. It appears to-me, however, that the 
decree can be supported on other grounds. 
The defendant wishes the Court to look 
at the question of consideration entirely 
from the point of view of. Musammat 
Suraj Kaur and the plaintiffs as lier trans- 
ferees. The real question is whether 
the defendant himself received any con- 
sideration for renewal of the pro-note. 
It appears clear to me that he did: Itis 
true that Musammat Suraj Kuar could not 
have sued on the original pro-note against 
him but the plaintiffs could have done 
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so and it' was at the second plaintiff's re- 
quest that the pro-note was renewed ia 
her favour instead of in the name of tbe 
plaintiffs. The’ plaintiffs’ forbearence to 
Ste on the original instrument is suffi-. 
cient consideration for the renewal. On 
these grounds, I hold that the decree of. the 
Courts below is correct and I dismiss ‘the. 
appeal with costs. i 
Z. K. 


i 


| Appeal dismissed. 


t. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
MISCELLANEOUS CIVIL APPEAL No. r9 
OF 1922. 
February 9, 1923. 

Present :—Mr. Halifax, A. J. C. 
SHEONARAYVAN—DEFENDANT— 
APPELLANT 
Jar Sus 
RAMPRASAD —PL.AUNTIEE-—RESPONDEN?, 

Civil Procedure Code (Aci V of 1908), s. 153, 

O. VI, v. 17—Limitation Act (IX of 1908), 

S., X4— Amendment of blaini—Discretion of Court— 
Amendment, effect, of—Exclusion of time spent du 


previous suit—Same cause of action— Good faith. 
An amendment of a plaint relates back to the 


date of the original institution of the suit provided, 


there was nothing illegal aboutit. [p.319 col. 1.] 
Section 153 and O, VI, r. 17 of the Civil Proce- 
dure Code do not put any express restriction on 


. the discretion of the Court to allow an amendment 


altering the entire character of the suit. [p. 312, 
col. I.) 

The plaintiff brought a suit in Court A on an 
account alleged to have been taken respecting a 
dissolved parternership between himself and the 
defendant. After inquiry the Court held that no 
such account had ever been taken. Instead of. 
diszrissing the su.t, however, 1t returned the plant, 
to enable the plaintiff, after amending the suit 
into one for taking gn account of the dissolved 
partnership, to present the plaint in Court 3, 
which alone was competent to try a suit of that 
description. The plaintiff, however, presented. 
the plaint in Court B without any amendment, 
with the result that it was again returned, the 
Court holding that on the face of it, the suit was 
triable by Court A. The plaint was now pre- 
sented back in Court A, which again returned it 
for proper presentation, after allowing it to be 
amended into a suit for an account and a share 
of the dissolved partnership. The plaint as 
amended was now finaly presented in Court B, 
but by this.time: the suit was time-barred, and 
the Court. dismissed it after holding that the, 
delay could not be condoned under section 14 of 
the Limitation Act. On appeal: | 

Held, (x) that in granting the amendment, 
the Court A exercised its discretion in a judicial 


LI > 
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“shanner and that, as äh amendment relates back 
“to the- time of the institution of-the suit, the suit 
ultimately instituted in Court B was, for the 
purpose of section 14 of the Limitation Act, not 
only to be considered to be founded on the same 
€ause of action as the suit at first instituted in 
pg A, but was in fact the same suit; Ip. 319, 
'COl If- . 
e (2). dak ‘however, as the plaintiff deliberately 
left the plaint nnamended for a long time after 
- the decision in Court A as to no account having 
© been taken of the dissolved partnership, it 
' could not be said that he was prosecuting the suit 
‘in “good faith ” to enable him to take advantage 
of that section, and that the suit was rightlv dis- 
missed. [p. 319, col. 2.] a 
. Appeal against. au order of the Dis- 
. trict Judge, Bhandara, dated the 29th 
- Tune 1922, in Civil Appeal No. 2% of 1922. 
Mr. D. T. Mangalmurti, for the Appellant. 
Mr. Eracksha, for the Respondent. 
. JUDGMENT.—'The plaint was originally 
presented iu the Court of the Muusif, 
Gondia, on the 13th ‘of July 1920, The 
plaintiff alleged that a partnership between 
himself and .the defendant had been dis- 
solved on the 14th of November 1917, 
and that an account of the partnership 
taken between them on the oth of October 
I917 showed a sum of Rs. 508-6-6 due to 
him, by the defendant. After enquiry, 
it was held by thé Court that no account 
had ever been taken, and this is now neces- 
sarily accepted as.a.fact, .On that find- 
ing the suit was not trinble by that Court, 
but a suit not based on the allegation 
that accounts had been taken and 
‘Claiming that they should be taken up 
to the end of the partnership would have 
been triable, under the standing distribution 
‘of work, by the First Munsif of Bhandara. 
‘Whe Munsif of Gondia, instead of dis- 
missing the suit, returned the plaiut for 
presentation, to the proper Court and it 
was later presented, without amendment, 
. inthe Court of the First Munsif oí Bhandara. 
There it was rightly held that, on the face 
of the unamended plaint, the suit was 
, triable by the Munsif of Gondia, and the 
"plainf was agoim returned. | 
. 2. In appeal aginst this order by the 
plaintiff it was held. by the Court of the 
District Judge that the order was correct 
and the Munsif ‘of’'Gondia was ordered 
to, readmit © the suit ' under, its 
original number in the ‘register and. to, 
-deal-with it according to law. The plaint 
was then again presented in’ the Court 
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of the Munsif of Gondia aud, on the 27th 
of July 1921, that Court again returned 
it for proper presentation after allowing 
it to be amended into a suit for an account 
and a share of the profits ofa partnership 
which had been dissolved on the TAth 
of November r9rz. Thus amended, the 
plaint .was again presented in the Court 
of the First Munsif of Bhandara on the 21st 
of September r92r1. In that Court it 
was held (by the Additional Subordinate 
Judge to whom the suit was transferred) 
that section r4 of the Limitation Act 
did not condone the delay after the i4th 
of November 1920, the end of the ordi- 
nary period of limitation | 
stit was, therefore, barred by time. In 
appeal the learned District Judge has re- 
manded the casefor 2 decision on its merits, 
holding that section 14 of the Limitation 
Act does apply to it, and the present 
appeal is against that order of remand. 
3. The dates.of the few orders that have 
not heen stated above are immaterial, 
as the order of the District Judge’s Court 
that the suit should be re-admitted by 
the Munsif of Gondia wiped out all tbe 
intermediate proceedings: It is urged 
for the defendant that the Munsif of Gon- 
dia was wrong in allowing the plaint to 
be amended, and that he can still question 
the correctness and legality of that order, 


-though he néver appealed against it. If 


we assume that contention to be correct, 
which is the same as assuming that the 
amendment was made by the plaintiff 
himself of his motion at some time before 
presenting the plaint in’ Bhandara, it is 
quiteclear that section 14 of the Limitation 
Act does not operate to condone the delay.. 
In that view, the case stated in its simpl- 
est terms is as fellows. On the 13th of 
July 1920 the plaintiff instituted his svit 
in the Court of the Munsif of Gondia for 
money payable on accounts stated on 
the oth of October 1917, This dragged 
on till the 27th of July. 1921 when the 
Munsif returned the plaint. On the 
2ist of September 1921 the plaint was 
presented in the Court of the First Munsif 
of Bhandara, after amendment of the plaint 
so as to make the suit one for an account 
and a share of the profits of a partnership 
dissolved on the 14th of November 10917. 

4. In this view of the case, it appears. 


and. tbe `’ 


~- 
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that, in “respect of the petiod between the 
13th of July 1920 and the 27th of July 
1921, the plaintiff satisfied all the require- 
ments of section 14 of the Limitation Act 
with the possible exception of the last two, 
that it was in good faith that he prosecuted 
his suit in the wrong Court and that the 
two suits aré’ founded oa the same cause 
of action. ‘The question of good faith does 
not require examination at present as it 
appears distinctly that the cause of actioa 
was not tlie same in‘ the two suits. In 
the original plaint the cause of action 
or the set of facts to be established by 
the plaintiff to enable him . to succeed 
was that an acconut had been stated 
showing a certain balaace in his favour, 
the fact thot the partnership had beeu dis- 
solved was irrelevant, as he would have 
succeeded equally if it had not been dissolv- 
ed or, indeed, if it had never existed. In 
the amended ‘ plaint the cause of action 
was the dissolution of the partnership, and 
that suit wotld have succeeded whether 
there had been even more thau one state- 
ment of accounts during the coatinuance 
of the partnership. 

5. But the making of the amendment 
in the Court in which the plaint was ori- 
ginally: filed and with the leave of that 
Court makes all the difference, as, pro- 
vided there was nothing illegal about it, 
the amendment undoubtedly relates back 
to the date of the originalinstitution of the 
suit. As has been shown, the amendment 
alters the character if the suit entirely, 
and under section 53 of the old Code an 
amendment of that kind was expressly 
forbidden. But section 153 and r. 17 
of .O. VI of the present Code make no 
eXpress restriction on the discretion of the 
Court, and in this case it undoubtedly 
was judicially exercised, and the order 
passed bythe Court in the exercise of 
that’ discretion was never contested in 
appeal, What puts the correctness of the 
erder und the rightness of the exercise 
of its disctetion by the Court beyond all 
doubt is the fact that the defendant agreed 
to the order being gassed. The record of 
the proceedings in the Court of the Munsif 
oi Gondia is not now before me but the 
learned Pleader for the plaintiff-respond- 
eut produced certified copies of the plead- 
ings which were admitted by the defend- 
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ant-appellant to be correct, and irom them 
it appears that when the plaintiff asked 
for permission to make the amendment, 
the defendant's Pleader raised’ no objec- 
tion and the delendant himself said: ''I 
have no objection to the amendment." 
‘he suit, therefore, that was instituted in 
the Court of thé First Munsif of Bhandara 
was uot only founded on the same cause 
of action as that instituted on the 13th 
of July ro2u in the Court of the Munsif 
ot Gondia, but was the same suit. 

.6. "There remains then ‘the question 
It was possibly, though not 
very probably, through inadv erlence that 
the allegation that ‘accounts bad been 
made, which must now be odmitted to be 
untrue,. was left unamended in the plaint 
when it was presented for the first time in 
the Court of the First Munsif of Bhandara. 
But the matter was brought prominentiy: 
to the plaintif's notice when the plaint 
was again returned to him nnd it was 
practically the only matter discussed in 
his appeal. Even after the remand to the 
Court of the Munsif, Gondia, it was some- 
time before he could make up his mind 
to amend the pleint and abandon the 
allegation that there had been a settlement 
of accounts, I am unable to believe that 
this was due to any inadvertence or that 
it was done otherwise than deliberately 
in the hope of establishing later on an 
allegation of fact that had been found to 
be untrue and.is row admitted to Le 
untrue, Whatever may be the full 
extent of the meaning ‘of the expression 
“ good faith " in section r4 of the Limi- 
tation Act, it must be admitted that it 
cannot cover conduct of that sort, 

7. I hold, therefore, that section 14 ot 
the Limitation Act does not bring this . 
suit, as filed oa the 21st of Sp 1921 
in the Court of the First Munsif of Bhandara, 
within time, The order of the District 
Judge, remanding the case for hearing 
will accordingly he set aside and the dec- 
tee of the Additional Subordinate Judge 
dismissing the suit as barred by tinie will 
= restored. The plaintiff-respondent must 

y all the costs of all the proceedings, 

va L Order ai is 
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: MAKKHAN LAL V. KISHUN LAL; 
a - ALLAHABAD. HIGH COURT. 

SECOND CIVIL APPEAL NO. 1517 OF 1921. . 

March 6, 1923. 

Present-—Mt., Justice Gokul Prasad. . 
Dan MAKKHAN LAL—DEFENDANT 
APPELLANT 

YESUS : l 
KISHUN. LAL AND OTHERS— : 
PLAINTIFF AND . DEFEND: ANT— 
RESPONDENTS. 

- Mortgage— Two morigages .on same property— 
Covenant to redeem togelhey— Clog on redemption, ` 

A person who "had executed a usufruce: 
tuary ‘mortgage of his property, mortgaged it 
again to the same mortgagee, and it, was agreed, 
that in case interest on the amount secured by. 
the second mortgage was not paid annually, the 
mortgagee gould, if he so desired, sue to recover: 
‘the money.due:on the second mortgage. . It was- 
also. agreed that the first mortgage would not 
beredeemed without the redemption. of the second’ 
mortgage being effected : 

Held, tliat the condition was a clog om the 
equity of redemption and the mortgagor could: 
| redeem the first mortgage alone without redeem. 

ing the second. 

'* Har Pershad v. Ram Chander,.63 Ind. Cas. 
750; 19: A. Le J. 807; 3 U. P. L. R. (A) 1395 44 
4.37; (1922) A. I. x. (A) 174, distinguished. 

' Kesar Kunwar v. Kashi Ram, 30 Ind. Cas. 7773. 
13 A.L. J. 889; 37 A. 634, followed. 

'Secorid' appeal against a decree of the 
Subordinate Judge, Mathura, dated the 
8th of August: rg2t. 

Mr. Kumuda Prasad, for the Appellant.’ 

' Mr. N. P. Asthana, for tlie Respondents. 

JUDGMENT. —The . facts ^ which have 
given' rise to this appeal i are as follows. 
“On the 15th of July 1868 the predecessors- 
ij-title ofthe plaintiff and defendant second 
party executed a wusufrüctuary ‘mortgage 
in favour of Makkhan Lal, 
first party. On the, rgth of July 1860 
the same mortgagors executed another 
mortgage in favour of Makkhan Lal, 'afore- 
said, to secure a further advance o£ Rs. 300 
on the same property. It was, however, 
agreed: that in case interest was not paid 
annually the mortgagee could, if he so 
desired, suc’ to recover the money due on 
. the second mortgage. "It was also agrecd 
that the first mortgage would not be 
redeemed without the redemption oi'the 
second mortgage being 
present suit was: trougkt ‘by the plaintiff- 
appellant for redemption of the mortgage 
ot the i5th of Jidy 1868. ‘Ihe prior 
. mortgagee pleaded in defence that the 

plaintifi must redeem the second mort- 


INDIAN. CASES: 


defendant, 


effected, "The. 


odes 


gage ot the roth -of July 1869 aiso., 
First Court held that the plaintii had a. 
right to rédeem the first mortgage 
only. .The defendant first party appealed. 
and the plaintiff raised objections that. 
he wastopay Rs. 34 only for redemption 
and not Rs. 61 as ordered by the First 
Court. The learned Judge or the lower 
Appellate Court has held that the condi- 
tion entered in the second mortgage t that ' 
the plaintiff was to redeem that mort- 
gage also before he could redeem the 
first mortgage, operated as a clog on the 


The, 


equity of redemption . and could. not be | 


enforced and, dismissing both the appeal 
and the 'objections, has confirmed the’ 
decree of the First Court, The defeadant . 
first. party, the mortgagee, comes here in 
second appeal and his contention is that, 


oh a true construction of the terns ol the ` 


mottgage-deed dated. the 19th “of July 
1869, the plaintiff is bound to redeem ‘the 
second mortgage also before he could redeem 
the fiist mortgage and that the . dismissal 
of his suit on the second nortgage is no, 
bar to his claiming that money when the . 
plaintiff seeks te redeem the usufructuary | 
mortgage, The leatned , Vakil fcr. the 
appellant has relied on the case of Har. 
Pershad v. Ram Chander (1). It is true 
that in that particular case this Court held , 
thet the second bond had tube redeemed . 
dlong with the first usufructuary morte. 

gage: “kond. But. the diference between 
that case and the present one is that in that 
case the second bond wasa purely usufrüc- 
tuary mortgage-bond. In thepresent case, | 
however, as it would appear from the facts 
which I have - given above, the second 
mortgage was not a usufructuary - bond | 
pure and simple. The money Ane could 


be realised by sale also; in other words, 


the muney due under the . second bond 
eculd be realised notwithetanding tbe 
first mortgoge- -bond remained unredeemed. , 
This circumstance distinguishes the pre- 
sent case from the Full Bench, case re- 
ferred to above. "Theccseckarly in pont, 
is that of Kesar Kunwar v. Kashi- Ram 
(2)andthe two lower Courts have takena 
correct view and nut a correct construction, 
on the mortgage-deed of 1869. Under these 
(1) 63 Ind. Cas. 750; 19 A. L. J: 807; 3 U P. EL. 
R. (A) 139; 44 A. 37; (1922) A. I. R. (A) 174. 
(2) 30 Ind. Cas. 777; 13 A. L. J. 889; 37 A. 634. 


i 
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RUQAIYÀ BEGAM V. İMDAD ALI. ^ " TP n 
cireumstencesg,, this, appeal. must fail, "1917 o. ist June 1920. During nearly. 


I dismiss it with costs including in- this. 
Court fees on the higher scale. 
M. A.A, & N. H, Appeal dismissed. 
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OUDH J UDICIAL COMMISSIONER’ S 
RENT APPEAL No. 8 oF . 1922. 
-November 30, 1922. 

Present :-——Mr.Daniels..A. Lou 


M usammat: RUQAIVA BEGAM, AND. a 


or HERS — PLAI NTIFFS—APP ELLANTS 7 

i (5. 7 QMETSUS 3 

IMDAD ALI AND OTHERS—-D EFENDANTS | 
—RESPONDENTS. 
| -U: P. Land- Revenue Act (IIT of. 1901), 5. 
34 (5), scope and applicability of—Failure to make- 
vebort required ^ by section —Suit for profits "under 
Rent Act, whether barred — Report made by Patwati, 
whether sufficient Report during < pendency of 
Sus ae RM Sg she " 4 

The language of sakado (5) of . section 31. 
of the U. P. Land Revenue Actis perfectly general, 
and. the operation of the sub-section jis” not con-’ 
fined: to suits undér the Act. The” sub-section’ 
prohibits a Revenue Court fronr entertaining. 
a suit or application: of any description by a person 
who is required to make a report of succession 
by p section, until the repor is made. Ip. 321,- 
col. 2 

Chhajmal Das V. Sirya, A. W. N. . (r906) 25452, 
3 A. L. J:-625, relied on.- . 

"Jf mutation has taken: place ‘before the. instituo 
tion of a suit, the report required by'sectiom 34° 
' becomes ' unsiecessary.--and- ‘sub-section (5) of the 
Section has no application, but if: mutation has 
not yet taken placé a report made by-the Patwari, 
canbot be a'subàtitute for the feport which the: 
section. requites to os “made By the - 23 obrietor. 
fp. 322, col. 1.] - 

A report made duriag the pendency of a suibis 
of no avail, as sub-section. (5) of section 34, debars 
a Court from eyen admitting the plaint until the 
report required by the section ‘has, been miade, 
fp. 322, col. 1.] 

Appeal from -a decree of. the. Third 
Additional. -District Judge,- : Lucknow, : 
dated the 20th December 1921, modifying 
that of the - Assistant Collector, Unao, ` 
dated ‘the 25th November 1920. -= -~ 

- Mr. Haider Husain, for the Appellants. 


-Mr..Wast Hasan, for Respondent No. I. 
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JJ UDGMENT.—'The suit out of which this l 


appeal arses was -filed jointly- for .pro- 
fits "under section .108. (15) of the: Oudl» . 
Rent Act. by two. pleintifis. M usa mmah 
Ruqaiya Begam and : Állàhyar. ‘Begs. 


Thé suit was for profits ‘of!.the . years: 


1324 to .1327 and. the causes of. action, 
arose om. d fierent dates.from ; Ist: June; 


i. 


p ‘corded. - “proprietor . 


the. whole. of the. period. in suit Ahe re- 
of - ‘Alfahyar | Beg’ 5 
.share in. his property, was. ‘his-son ' Hamida 
' allah. Beg who. died on “4th “April 1020. 
The: suit” has “been. ‘dismissed ` by, - the | 
lower: » Appellate Court as ‘against Allahyat 
Beg „08 - - two grounds, one of ,Whicl | WAS. 
that,.; at. the time of the "institution: 
of- the suit, he. had not made thé Yéport 
of-succession. required. by section | 34. of 
the U..P.Land. Revenue Act,” 1007, "and 
that; therefore, his "suit was barred. “by. 
sub-section, : (5). of the same section. 
: Both plaintiffs - appealed, but: ‘the appeal 
has. been: argued. solely from. the "point 
of. view: of. Allabyar Beg. : 

It. is -admitted ‘that, on the date „of 


“the insititution of the suit, ' ' no s D 
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Act; 

(2 2).thaf- prior to. the institution. of the’ 
suit, mamely, on igth April 1020,. tlie 
Patwari had made à réport ‘of Hamids 
ullah- : Beg's. death and Allahyat ` “Beg” S 
succession to- the property. “as. “his heir; 

. 3) that. ‘the. report required: “by, ‘Section, 
34., WAS : made. by € he plaintiff" düring 
the. pendency of.the suit. and, ‘this | should 
have-- been. treated. as "sufficient," 

Neither. of these has. any, “force. “The 
language’ of sub-section (5). of! Section. 34. 
is. perfectly: general : “No. Réyeiiue Cou | 
shall. entertain a suit, of "application 
‘by ;the person so. " succeeding... en ul 
such person; has made the Tepot req quired. 
by; this. section.” dt. is “impossible te 
read into. - ‘this. language. thé ‘limitation, 
_ suggested’: by. the appellants, ‘and. : indeed, 
in, the only: case on the Section” hich 
1 have been. able to find,” "Chhà aj ma 
Das v; Sirya (I), ‘the section, was nike 

as applicable, to a suit. under ‘section 144. 
Pu o Agra Tenancy - Acti “Tit this, $. 
particular case the. ‘transfer of Tij 
had taken place ;pror “to. the” passing, 
of the Act and. on. this ` “ground” alon € 
dt was “held - that ‘section 34 was. ^ not 
abar tothe süit. The, feport. made. 
by the Patwari is made ünder” the Tules" 
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"framed in "accordance.-with the Land 
|" Revenue Act, and is not a substitute 
^ 7 . for the report which the Act itself requires 
' 7. t* to be-made by the proprietor. 
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No doubt, 
as’ suggested. by Mr. Agarwala 


‘commentary on the section, if mutation 
. had already taken placeat the time of the 


. , institution of the suit the report required 


by section: 34 ‘would ‘have become. un- 


l necessary, ‘but this is not the case here.: 


Mutaton was not ordered till after the 
inst tution of the suit. The: suggestion 


i : 3 that a “report subsequently made is 
. . - Süffcient is ‘untenable in view of the 
-- language of the ` 


Act. The Court is 
, debarred, from entertaining the suit 
. &t all, that i is to'say, from even admitting 
the plaint, until the report required 
. by the section has been made. ~ 
Out of several defendants to the suit 


; only the first defendant Imdad Ali Khan 


appealed. It is argued that the Court 
‘below’ ought: not to-have dismissed the 
. plaint ffs claim altogether. I do mot 
see. how it could have done otherwise, 
it view of the fact that it was precluded 
from entertaining a suit by the plaintiff 
at "ab^ 

‘It is further PPNI kat if this. appeal 
is dism ssed the result may be that a 
“fresh. sut' for profits against defendants 
will be’ time-barred. I notice, however, 
odat as against the defendants who 
' have not appealed the "Court below has 
given: ‘a decree for the’ full amount due 
in favour of the co-plaintifi, Musammat 
‘Ruqaiya Begam. itis difficult to see, 
therefore; how Allahyar Beg could .re- 
cover these" "profits from. the defendants 
Over again, : His remedy would appear 
‘to be. against Musammat Ruqaiya Begam 
if she ' declines to hand: over to herco- 
ns hs ‘share of the. profits which 
she has recovered. She did not profess 
in her plaint to be entitled to recover 


the whole profits herself -but only jointly: 


of the 


wth.  Alllyhar ` Beg.: In view 
the suit 


fact that the plea on which 


. was ‘ultimately’ dismissed was not clearly 


‘taken in the written statement, I allow 
no. Costs, to’ the - respondents. 

” "Phe fesült is that: the ‘appeal is.dis- 
amisséd bat - "the patties’ will beat their 
ew costs. ; 

EX. «+ Appeal disutissed. 
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ALLAHABAD HIGH COURT. 7 
SECOND CIVIL AprxAr No. 1695: CF 1921. 
May 3 J3 1923. 
Present:—Mr. Justice Lirésay T 
Mr. Justice Sclem^n. - 
. BALWANT SINGH-—DEFENDANT— 
i APPELLANT - 
' UNTSUS 
MARE- SINGH—PLAINTIFF AND ANOTHER 
—DEFENPANTS—RESPONDEN'S. 
Wajib-ul-arz, construction of—Record of right 


4^ a eon E — 


"ef pre-emption— Custom or contract—Presumption 


— Non-customary maiters, inclusion of, effect of. 

An entry in a wajib-ul-ayz as to a right of 
pre-emption is good prima facie evidence of the 
existence of the custom, unless there is internal 
evidence in the wajib-u-larz itself or some other 
es or circumstance to rebut it. [p. 323, col. 
I. 

Where inthe very Uause of a wajib-ul-arz in 
which reference is made to pre-emption, reference 
is also made toa number ot .other matters which 
cannot possibly be matters of custom,. the pre-. 
sumption is rebutted. [p. 323, col, 1,] 

‘Fazal Huseatn v, Muhammad Sharif, 24 Ind. 
Cas. 464; 36 A. 471; 12 A. UL. J. 800 and Surajba!t 
Singh v. Muhammod Nasir, 48 Ind. Cas. 220, 15 A. 
L. J. 879, followed. 

Where the  pre-emption clause in a sati 
ul-arz contained, amongst other matters, the 
statement thatan issueless co-sharer shall ‘have 
no tight to make a gift of his property in favour cf. 
a person not entitled (gai mustahkay) and thatif such 
a transfer takes place, then on the death of the 
co-sharer his legal heirs would be the owners of 
the property : 

Held, that the ` presumption which would 
ordinarily arise from an entry of a right of pre- 
emption in the wajib-w-arz had been sufficiently 
rebutted,and there was internal evidence: in the. 
clause itself to show that the recitals contained, 
kê were notatall records of custom, [p. 323») 
col, 2, i 

Second appe.l , irom a decree of the 
Distr:ct Judge, Meerut, dated the Iotb- 
August I921. ^" l EE 

Mr. N. C. Valsh, for the ‘Appear’. 

Mr. K. C. Mital, for the Respondénts, - 

` JUDGMENT.—This is a defendant-vea- 
dee's appeal arising out-of a suit for pre- 
emption. The defendant had denied, 
the existence of any custom and the Court 
of first. instance dismissed the.suit, On 
appeal the learned District Judge set 
aside the decree of the First Court aud de-, 
creed the suit, holding that the custom 
of pre-emption alleged. by the plaintiff 
had been established. The evidence as 
to the existence of the custom produced 
by the plaintiff consists of an entry in the 
wajib-ni-arz of 1870 as well as Na of. 


ee 
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the years 1885 and 1916. As against that 
the defendant relied on the “judgment 
and decree of the year 1973, | 
Auentry astotheright of pre-emption 
. recorded in a wajtb-ul-arz is certainly good 
prima facie evidence of the existence of the 
custom unless.there is internal evidence im 
the wajtb-ul-arz itself or some other evi- 
dence or circumstance to rebut it. In the 
preseat case, although it appears that there 
wis an eirlier wajib-ul-arz of 1860 in exist- 
ence, none was filed. We have only the 
eatry in the wajtb-ul-arz of 1870 which in 
the early portion of it does contain an 
express statement as to the existeace of 
a right of pre-emption in favour of bhat 
hagiqi and thea garibi, then pattidars 
and then co-sharers in other patits as 
against strangers, The clause in the wajib- 
ul-arz containing this recital; however, con- 
tinsalage number of other matters 
over a dozen in number. ; 
It has beei conteaded very strongly 
03 behalf of the defendant-appellart that, 
reiding the clause as a whole, this entry 
canuot-be a record of custom. The test 
to be appliel in such cases was laid down 
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by the Special Beach in Fazal Hussain: 


v. Muhammad Sharif (1) where it was point- 
el out that if a wajib-ul-arz was of an un- 
usual natu e and in the very same clause 
in which reference was made to pre-emption, 
reference was also made to a number of 
other matters which could not possibly 
have been matters of custom, the presump- 
tion would be rebutted. "This case. has 
beea followed in a number of other cases, 
vide the case in Sur rjbalt Singhv. Moham- 
mad, Nasir (2) where the right of oue co- 
sharér to redeem a mortgage made by an- 
other co-sharer, was held not to bez possi- 
ble record of custom, 

In the present case agit is not necessary 
for us to gi Ve in detail all the matters recited 
in the clause which may or may not be 
therecord of custom, we need only to 


referin pa ticular to that portion of it which . 


T 


says that an 'ssuless co-sharer shall have no 
right to make a gift of his property in favour 
of a person not entitled (galr mustahz3y, 
and if such a transfer takes place; then on 


st) 21 Ind. 4647 36 A. 475 
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the death of the co-sharer his íegal heirs 
would be the owners of the property., 

‘It is obvious thet this isan unreasonable 
restraint ou an owner's power of aliena- 
tion, and, even though intended for the 
benefit ‘of his relations, it cannot possibly 
be enforced in a Court of Law. An entry 
which lays down that a right exists which 
cannot be based on a custom having the 
force of law,- is valueless as evidence 
+o prove such custom, This being so, we 
are of opinion that the presumption which 
would ord narily erise from an entry of a 
right of p'e-emption in the wajib-ul-arz 
has in this case been sufficiently rebutted, 
and that there is internal evidence in the 
clause itself to show that the rec:tals con- 
vained therein are not all records of eustom. 

In addition tc this wajib-ul-arz . the plain- 
tiff relied on a decree for pre-emption of 
ihe year 1885. It is, however, to be noted 
shat the Settlement of 1870 had not ex- 
pired by that ye»r and thet the right of 
pre-emption; . even if based on Contract, 


"was then enforceable. In that judgment 


she question of custom was neither raised 
nor decided. ‘The decree of the year 1916 
is a mere compromise decree. Although 
it. is certainly evidence of an assertion 
of the right of pre-emption on the part 
of the co-sharers, it cannot be conclusive 
inasmuch as the question’ of the existence 
of any custom was not gone into by the 
Court and decided. As against this we 
have the Munsifs judgment of the year 
1913 wherethe plaintiffs case that a custom 
existed had been found not to have been es~ 
tablished. Our conclusion; therefore, js that 
in this casethepleint ff has failedto establish 
that there is acustom of pre-emption 
under which he is entitled to pre-empt the . 
property. The result is that this appeal 
‘must be allowed. We accordingly set 
aside the decree of the lower Appellate 
Court and restore that of the Court of 
first instance with costs including in this 
Court fees o1 the higher scale. 


M. A, A, & N, H. Appeal allowed. l 
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.. OUDH JUDICIAL. COMMISSIONER’S 
ZEN - COURT. 

SECOND CIVIL, APPEAL No.136 oF 1922. 
| October. 16, 1922. 
Present ;—Mr. Wazir Hasan, A.. J. C. 
JANKI PERSHAD AND ANOHTER— 
DEFENDNATS—APPELLANTS . 
YEN SUS 
Pandit SOMESHAR PERSHAD— 
PLAINTIFF—-RESPONDENT, 

_ LPavinership, dissolution of— Accounts not setiled 
—Goods purchased before but received after dissolu- 
tion of parinershib—Profits, whether to be accounted 

. for—Contract Act (IX. of 1872), s. 263. 

,, Plaintiff and defendantenteredinto a partnership 
for catrying on a business, The partnership 
was subsequently dissolved, but all that was 

.done at this dissolution was the division of the 

. Stock in the shop between the parties. No ac- 
counts were settied on that date. Before the 

‘dissolution of the partnership orders had been 
placed for the purchase of certain goods on behalf 
of the firm and the pran of the price was 
also made on behalf òf the firm; but the goods 
were received after the dissolution of the partner- 
ship. The defendant sold those goods. The 
piaintif filed a suit for settlement of accounts 
and claimed his share of the profits arising out 

“of the sale of the said goods: 

Held, that, although.the terms of s. 263 of the 
Contract Act did not cover the case in its entirety , 
yet on principles of equity the plaintiff was en- 
titied to his share of the profits made by the de- 

‘fendant in selling the goods in question. [p. 
325, col, 1.) i < 


. Appeal from a decree of the Subordi- 
‘nate Judge, Sultanpur, dated the 29th 
^'March 1922, upholding that of the Munsif, 
„Sultanpur, dated the 30th July 1921. 
- Messrs. 4. P. Sen and Haider | 
for the Appellants, m 
Messrs, Niamat Ullah and Hay Gobind 
- Dayal, for the Respondent, i 
. SUDGMENT.—The plaintiff and the 
defendants. were separately carrying on 
the. business of selling salt in Sultan- 
| ,pur early in the year roro. On the 
-Ist ot July of that year the plaintiff, 
on the one hand, and the defendants, 
on the other hand, entered into a partner- 
-Ship for carrying on the same business, 
to which was also added the selling 
of Kerosene Oil. There was a written 
agreement. of partnership drawn but 
so much of the terms of it as were 
admitted in the plead ngs of the case 


were as follows :— 


(24) that the plaintiff and the defend- 
ants shall each have a half Share i the 
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profits of the business and bear losses 
in the ‘Same proportion: 

(6) that.for any advances which one 
or the other of the parties may make 
towards the capital of the firm he or they, . 
as the case may be, shall receive interest 
on the sum advanced at the rate of 8 
annas per cent, per mensem;  ' 
(c) that the plaintiff will work without 
ony remuneration at the shop at which 
the salt end the oil would be sold. 

It is common grourd now in appeal 


.that the partnership was dissolved on 


the 4th March 1920 but all that was 
done at this dissolution wes the division 
of the stockin the shop between the 
partners of the firm, No accounts were 
settled on that date. About the middle 
of November 19149, that is, before the > 
partnership was technically dissolved, orders 
were placed for the purchase of 7 wagors 
of salt, the price of which was paid in 
two instalments of Rs. 905-10-0 on the 
13th November r919 and Rs. 2,264-1-0 
on the 17th November 1919.. This sait 
so indented for was not received until 
after the dssolution of the partnership, 
the first instalment of it was received 
on the 26th October 1920. ; 

The suit out of which this appeal arises 
was to obtain a settlement of accounts. 
as between the parties relating to the 
business of the firm and within the 
claim were included the profits made 
.by the defendants over this sale of 7 
wagons of salt. The Court of first instance 
decreed the plaintiff’s suit in respect 
of his claim of the sums of money other 
than the one which represented the pro- 
fits made by the defendants by selling 
7 wagons of salt, The: sum of money 
representing the plaintiff's share of profits 
in the sale mentioned above was put 
at the figure of Rs.402 odd andits accuracy 
is no longer a matter in controversy bet- 
ween the parties. Both the parties 
appealed from the decision of the Court 
of first instance to the Court of the 
Subordinate Judge of Sultanpur. The. 
result was that the defendants’ appeal 
was dismssed and the plaintiff's appeal. 
in respect of his claim of Rs. 402 odd 
was allowed. The defendants have 
filed two appeals in this Court against 
two decrees of the lower Appellate Court, 
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These .ate Appeals No. 136 of r922 and 
197 of 1922. Appeal No. 137 is with- 
drawn by the learned Counsel who appears 
on behalf of the  defendants-appellants 


and is consequently dismissed with costs. . 


Ás regards Appeal No. 136 of 1922, 

I am of opinion that the decree of the 

lower Appellate Court is correct. ‘The 
account-books produced in the case 

immediately prove that order for the 

purchase of the 7 wagons of salt was 

made on behalf of the firm and further 

‘that the payment of the price in two 
instalments was also made on behalf 
of the firm; but by mere accident the 
goods were received after the dissolu- 

tion of the partnership. There is no 

doubt, in my mind, that on principles 

_of equity the plaintiff is entitled to his 
- share of the profits made by the defend- 
` ants in selling the salt in question. It 
-may be that the terms of section 263 
of the Indian Contract Act (IX of 1872) 

‘do not cover the case in its entirety 
to deliver to the plaintiff his share of 

‘the profits made in the sale-of the goods, 
“the price of which went.out-of the funds 

of the firm., i 

The appeals fails ard is dismissed with 

_ costs, 
Z. X, Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

FIRST CIVIL APPEALS NOS., 136 AND I37 

OF-IQ2I. , 
June 6, 1923. 
Present; —Mr. Justice -Lir,dsay 
Justice Sulaiman. 
INAYAT ILAHI AND OTHERS— 
DEFENDANTS—APPELLANTS 
VEFSH S 
HARDEO SAHAI—PLAINTIFF— 
RESPONDENT, 

Hindu Law— Joint. family—Movigage of family, 

property—Legal necessity—Burden of proof-—Series 

. of renewals of morigage-—Presumption—Transferee 
of movrigaged properiy— Right io question validity 
of morigage— Admission of validity of mortgage 
by family, effect of — Voidable transaction —Trans- 
fevee of vighis-—Option, exercise of. 

Where a person wishes to enforce a mortgage 
against Hindu joint family property, the' burden. 
lieson him to satisfy the Court that the transac- 
tion: was. entered into for family necessity, or: in. 
lieu of antecedent debt, -or with the ‘consent, 
express orimplied, of all the members ‘of the 
family. [p. 328, col. 2; p. 329, col, r.] 


INDIAN CASES,- 


and Mr. 


- by certain defendants 


363 


As regards legal necessity, all that.a transferee 


_of Hindu joint family property is required to 


show is that like an ordinary person he was reason- 
ably satisfied as to its existence. fp. 329, col. 1.) 

A long series of renewals of mortgage trans- 
actions concerning Hindu joint family property 
extending over a generation without any pro- 
test from any member of the family would show 
its acquiescence and raise a fair presumption 
that if there had not been a valid necessity for 
them, some objection would have been raised. 
fp. 329, col. 1.] 

It is open toa transferee of Hindu joint family 
property to plead that a prior mortgage on the 
property was without legal necessity. [p. 327, col. 
Y 


Muhammad Muzamilullah Khan v. Mithulai, 11 
Iud. Cas, 220; 33 A. 783; 8 A. L. J. 9o1 (FeB.), 
followed. 

The members of a Hindu joint family trans- 
fetred certain property subject to some mortgages, 
expressly admitting that they were binding on 
them, and actually left with the vendee the whole 
sum duein order that thesame may be paid to the 
prior mortgagees. The vendee, however, refused to 
pay the money alleging that the mortgages were 
not binding on the family: 

Held, that, though the admission by the mem- 
bers of the family that the mortgages were bind- 
ing on them could not operate as an estoppel 
against the vendee inasmuch as there was no 
privity of contract between the mortgagees and 
him, the admission was a vety strong piece of 
evidence in favour of the view that the transac- 
tions were valid and binding on the family [p. 327, 
col, 2.] 

A transaction which is voidable remains good 
so long as it is not challenged by the person who 
has the option to have it set aside. It is for 
him +o exercise or not to exercise the option. If 
without exercising the option and in fact admit- 
ting the validity of the transaction,, he transfers 
his rights, the transferee cannot be allowed to 
.say that he has acquired that option by the 
transfer. ['p. 326, col. 2.] 

Quaere; —Whether a mortgage of Hindu joint 
family property without legal necessity and not 
“in lieu of any antecedent debt and without the 
consent, express or implied, of all members of the 
family, is void or only voidable. [p. 326; col. r} 

First appeal from a decree of the Sub- 
ordinate Judge, Matnpur.. l 

Mr, Iqbal Akmad, for the Appellants, 

Mr. Jang Bahadur Lal, Dr. Surendro 
Naath Sen and Mr. Shiva Prasad Sinha, fot 
the Respondent. 

JUDGMENT.—First Appeals Nos. 136 
and 137 of 1921 are connected appeals 
arising out of 
two suits for sale on the basis of two 
mortgage-deeds of the same date, namely, 
the 2nd of June 1914. 

The first of the two mortgage-deeds was 
executed by Bhawani Prasad and others 
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in favour, of Hardeo Sahai, and the second 
by thesame mortgagorsin favour of Hukam 
Chand and Gauri Shankar. ` Under these 
two deeds amounts due under to prior 
‘mortgage-deeds dated r6th 
1894, -ang the first of March 1807 


were paid off and only a sum or Rs. 500 
‘was paid in cash which was said to have 
been required for the pruchase of corn for 
daily consumption and for the completi on 
of the mortgage-deeds in question: | 

In the one case the only contesting de- 
fendant was a subsequent transferee 
Inqvat Ilahi and in the other Maheraj Singh, 
‘one of the Members of the mortgagor’s 
family, also contested the suit. The other 
defendants did not put in any appearance. 
On behalf of the contesting defenderts 
the execution of the documents as well as 
the passing of consideration were denied. 
It was further pleaded that there had been 
nolegal necessity for the transfers, and that 
the mortgage-deeds were, therefore, not 
binding on the family. 5 

The leerned Subordinate Tudge wes of 
55inion that it . was: not open to Incyat 
Ilahi, he beng a trcrsieree orly, to rose 
deh a plea end he further held that the 
other contesting defendant, Mahere) Sirel, 
sot having been born at the time when 


: 5 par s x 
the two prior mortgege Ceecs Were ene. 


cuted, was not competent to chzllegr.ge 
the transactions. He accordingly Gecreed 
both the stits in full. Ineyct Ilahi «nd some 
of the defendants, other than Mehara] 
Singh, have preferred two «ppeals, and on 
theh behalf, although thefindirys as to the 
execution -and the passing of considera- 
tion are not challenged, it has been strongly 
'contended that there was in fact no legal 
necessity for these transfers. 

The first question which arises is as to 
whether it is open to the transferee, Inayat 
Ilahi, tò raise the question of want of lezal 
necessity. This question we would have 
thought depended on the further ques- 
tion whether 2 mortgage of joint property 
bya Hindu father without any Jegal neces- 
sity and rot in Heu of. any antecedent 
debt and without the consent, express of. 

implied, of the other members of the family, 
was void or only voidable. .If such a trars- 
jer were void there can be.no doubt whet- 
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scever that any subsequenttrarsferee who 


- comes into possession of the property vol 
“be entitled to raise the poirt thet the trans“ 


action was not binding, on tte property. 
On tbe other hand, if the mortgage 


. transaction were merely voidakle et the 


option of the non-corsentine members of 
the family, thén it is difficult to see 


how a subsequent transferee of the 
property itself covld be ellowed to 
question it. A transaction which is 


voidable remairs good so long as it is 
not challenged cy the members who hive 
the option to have it set vcside. It is for 
them to-exercise or not to exercise the op- 
tion. I£ without exercis'rg thst ortion 
and in fact admitting the validity of the 
mortgage they transfer the property, the 
transferee cannot be allowed to say that 


“he has acquired that option by the transfer, 


Undoubtedly, it has been held in a number 
of cases that a trarsfer by a Hindu widow, 
who represents the whole estate for the 
time being and who certairly hes power 
to transfer the property for ker life-time 
is only voideble at the option ot the rever- 
sioners and not absolutely void. But 
as toa Hindu father, the whole estate 
does not vest exclusively in him tut in tke 
family of which he is tke teed. He may 
also, as.the maneger, Te tre cseit of tre 
family in relation to the outside world. Tre 
question whether a transfer by tim without 
legal necessity is void or voidatle is ane 
other matter. There are certaiily obser- 
vations in Some old cases which go to skow 
that such a transfer 5s not aksolttely void 
bet only voidakle. In the esse of Hanu- 
min Kamu v. Hanuman M andur (1) their 
Lordships of the Privy Council observed 


_at page 726 that the sale by a Hindu 


father “was not necessarily void but only 
voidable if objection were taken toit by 
the other members of the joitt family.” 
And the same view wes expressed Ly a 
single Judge of this Court in the case of 
Bishumbhar Dayal v. Parshidi Lil f2). On 
the other hand, the learned Advocate for 
the appellants relies on the. observations in 
the cases reported as Balgobind Das v. 
` (t)19 C, 1233 181. A. 158; 6 Sar. P, C. J. or: 

tal Dec, Or 8}, 527 (P. ray dz A 

(2) 16 Ind. Cas. 629; 10 A. L. J. x13, 
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Narain Lal (3) and Muhammad Muzamil- 
allah Khan v. Mithiulal (4) where it was 
distinctly held that such a transfer without 
the consent of the other members of the 
family was‘ invalid’. uA. 

Their Lordships in the leading case of 
Sahu Ram Chandra v. Bhup Singh (5) ob- 
served: “any deed of gift, sale or mortgage 
granted by one co-parcener on his own 
aecount of or over the joint family property 
is invalid; the estate is wholly unaffected 
by it and its.entiréty stands free of it.” 
It may be thet the word "invalid" is not 
necessarily the same thing as void. We 
do not, however, think it necessary to go 
any further into this question £s we feel 
ourselves bound by the ruling of the Full 
Bench in Muhammad Muzamiluliah Khan 
v. Mithulal (4) which laid down that 
it is opei to a subsequent transferee to 
takethe plea that the prior mortgage was 
without legal necessity. ` 

The question still remairs how far the 
preseat transferee, Inayat Ilahi, is bound 
by his undertaking to pay off the prior 
debts. In the sale-deed which wos exe- 
cuted oa the cth January roTg in his 
favour it was admitted by the vendors in tke 
clezrest terms that the prior celts contract- 
eji by the'r ancestors were binding on them. 
They purported to transfer only the equity 
of redemption (7, e., property. subject to 
those mortgages) and actuclly leit in depos t 
with the veadce the whole sum due in order 
that the game may bepaidto the represen- 
tatives of the prior mortgagees: Having 
undertaken to pay off these debts the vendee 
now turns round and says that he 1s not 
bound to pay them, though his sale-deed 


contains a very clear admission ‘on behalf - 


of 2ll the members of the family who were 
‘parties to it that the prior mortgage-debts 
had been incurred for legal necessity and 
were binding on the family. 

“It istobe noted that 12 years have not 
yet expired.since the execution of the sale- 


' (3)15 A. 339120 I. A. x16; 6 Sar. P. C. J. 313; 
17 Ind, Ju . 425; 7 Ind. Dec. (N. $:) 934 (P. C)... 

tay x1 Ind, Cas. 220; 33 A. 7831 8 A. L. J. 199 
(F. B). D - 

(5) 39 Ind. Cas. 280; 39 A. 437 at p. 4421. 21 C. 
W, N. 6098 1 P. L. W. 557; 15 A. L. J. 437; 19 Bom. 
1. R. 40981. 26 C. L. ]. 1: 33 ML. J~ x4 (1917) 
M. W. N.436122 M, L T: 22 6 Le W. 213 44 L 

7 A, 120 (P, C -* 4 E. lx 
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deed.. The vendee's title as .against the 
whole family, therefore, rests on this 
document.alone, that is to say, he must 
admit that it is under fhis document 
that he has acquired the property from 
the whole family. This, in our opinioa. 
Means that the persons who executed 
the document in his favour were acting 
on .behalf of the whole family, It 
follows, therefore. that the admission 
contained in this document must, so far 
as the vendee is concerned, be teken to be 
an admission made on behalf of the whole 
family and that admission is that the prior’ 
mortgage-deeds were binding on the family. 
And, therefore, even though it is true 
that such an admission cannot operate as 
an estoppel against the defendant inasmuch 
as there was no privity of contract 
between the mortgagees and him, and fur- 
ther because the plaintiffs’ position has in 
no way been compromised, there can be 
no doubt that this admission is a very strong 
piece of evidence in favour of the view that 
the transactions must have been for valid 
necessity , otherwise they would not have 
been accepted «s such by all the members, 


Coming to the facts, we find that the deal- 
ings really go back to a very early period. 
The earliest document. that was executed 
wes dated the 22nd January 1873 by Har 
"Deo, the grandfather of the presert mor- 
eegors, in favour of one Ajit Singh, for a 
sum of Rs. 98 the whole of which had 
been paid in cash. It is true that this 
‘amount being secured on the family 
property cannot be treated as an 
antecedent delt in the strict sense of 
the term. But it having, been borrowed 
as early as 1873 and evidence as to.the 
actual necessity having disappe-red, 
subsequent admission of its vahdity would 
toa very strong piece of evidence: to be 
considered. This deed was followed by 
a mortgaze-deed of the rogth May 1873 

by the same.mortgagor, tn favour. of the 
.same-person for a further sum of Rs.. 200 
-the whole of which was either acknowledg- 
"ed to have been received before-hand_ or 
was paid in cash beforethe Sub-Registrar. 
' The third ?^ocum ent. was cf. the 20th Jan- 
.uary 1874 for.a sum of Rs. 250 out, of which 
- Re; 113-8. were given credit for on account 
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Df tke amount due onthe first mentioned 
"docuníent ‘and Rs. 136-8 were received 
in'cash. “The th mortgage was for a sum 
‘of ‘Rs, 400 under which Rs. 229 were paid 
‘off on accotint ofthe amount due under 
the deéd ofthe roth May 1873 arda sum 
‘of ‘Rs, 171 was recéived in cash. Thereis a 
recital ‘in this document that tbis' sümi ct 
Rs, rjr was réquired for the purpose of 
paying Government Revenue for the June 
instálment and for meéting certain personal 
"expenses. | 
." The sth docusient was datéd the 5th 
January 1875 “for asim of Rs. 400 under 
whiclf the ‘earlier document oi the 26th 
Jariuary 1874 “was paid off and a further 
sum ‘of Rs. r18 was advanced. Then we 
‘have the document of the 5th August 
1875 under which the 4th and 5th moit- 
'fage-deeds were paid off and the balance 
was received in ‘cash. All these trans- 
étions “are transactions eħtered into by 
‘Hardeo, the gráüdfathér of the mort- 
"gagors, as'eárly as: the seventies. _ 
> On''the 31st January 1887 a mortgage 
"by conditional sale for'a sui of Rs. 3,100 
wa$' executed ii fávcur of the same mort- 
€&àgee, Ajit Singh,. under which he wes 
.put'in possession of the mortgaged proper- 
tiés “and the amounts due on the earlier 
“document of the sth August 1875 was paid 
‘off. There is a/further recital in this do- 
^cdinent that Rs. 505-7-3 were due cn ac- 
‘count of a Munsif's Court decree, end 
"Rs. 64-B-9 were due on account of prior 
‘debts. Rupeesr5o were paidin cash. There 
“Gan beno doubt that this mortgage by ccndi- 
t onal:sale was fully acted upon and the 
, ‘Mhottgagee "entered into possession soon 
"after. He and his representative have 
been in ‘possess on- of the property since 
‘then’ which means that during the whole 
"Of a period of over'thirty years the mort- 
"gagots' family has allcwed this property 


'." Ëo remain ott of its possession. 


~- !Qn the 16th Jithe 1894 another mort. 
gagé-deéd was executed by Durga Prasad, 
‘Munna Làl dnd -Bhawani Prasad , the sons 


‘of "Hardeo, in favour of one. Musammat ` 


-Eachini. Bai, for asim of Rs. 6,400, Un- 
der this dociimerit Rs. 6,100 were left with 
-the mortgagee to pay off the mortgage by 


‘cond t onal sale the validity of which was of ` 


course accepted and Rs. 300 were acknow- 
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ledged to Have been received in cash. 
There can be no doubt that, subsequently, 
Musammat Lachmi Bai, the mortgagee, 
‘paid off the prior mortgage and entered 
into possess on of the property in . place 
of the previous mortgagee. On the ist 
of March 1897 another  mórtgage-deed. 
by the same three persoris was executed 
for asum of Rs. 900 and the ‘recital is to the 
effect that the monéy was: required to pay 
off adecree for arrears: of rent held by 
Choudhuri Sunder Singh and another and 
to meet certain personal expenses. "The 


propeity hypothecated : under this bond: 


was thesame as covered by the mortgage 
by conditional sale. T l 

Up to the year 1914 no attempt was made 
by any meniber of the mortgagor’s family 
to challenge any of these ‘mortgage-deeds 
01 to recover tbe property from the posses- 
sion of the mortgagees. The family seems 
to have acquiesced in these transfers. 
A thiid party would, . therefore, be 
quite justifiedin presuming that the debts 
must have been incurred forfamily neces- 
sty. Onthesecond Juner914 six members ` 
of the famly, namely, Bhawani Prasad, 
acting in his own tight and as guardian of 
his sons Bansi Dhar and Raghubar Singh. 
(2) Gaya Prasad, (3) Kalka Prasad for self 
and as guardian of his minor son Sarup 
Singh, (4) Murlidhar, (5) Sheo Narain for 
self and as guardian of his minor sons, 
Sughar Singh, Babu Ram erd Chute Tua 
and (6) Sanet Singh in hisown right and 
as guardian of Maharaj Singh executed the 
documents in suit under which the emounts 
due under the previous mortgage-deeds 
of 1894 and 1897 mentioned above were 
left with the mortgegees to be paid of and 
the balance of Rs. 500 was said to have 
beer required for purchasing corn for daily 
consumption and meetirg the expenses of 
the execution and the registration of tke 
deeds. . 

It was some years after these mortgage- 
deeds that Inayat Dahi obtained a sale- 
deed on the 6th January 1919 in which 
there ‘was a-fresh admission ‘on ‘behalf: of 
the mortgagors that the two mortgage- 
debts in question had been val diy incurred 
and were binding on the family. 

It is true thatin a case where'a mortgagee 
whishes to enforce a charge against ‘the 
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family propertythe burden Jies on him to 
satisfy the Court that the mortgage transac- 
tion has been entered into for family necess - 
ty or in lieu of antecedent debt or with the 
consent, express or implied, of all the mem- 
bets of the family. In the present case we 
ate of opinion that this burden has been 
sufficiently discharged. In the first place, 
the transactions extend back to the year 
1873 and for all this long period there 
never has been any protest made by any 
member of the family. Furthermore, 
there is nothing to show that in the years 
1894 and 1897 there were any major mem- 
bers of the family alive who were not par- 
ties to the transactions eud whose consent 
ought to have been obtained and was not 
obtained. In fact, the ages of the various 
defendants as given in the plaint would 
rather go to show that all of them or at 
least most of them were rot even born 
in those years. , A long series of renewals 
of mortgage tránsactions extending for 
over a generation without  eny protest 
by any member of the family would show 
its acquiescence and raise a fair presump-- 
tion thatif there had not becn a valid ne- 
cessity for them, some objection would 
have leen raised. The present mortgegees 
were not the motrtgagees in tke years 1894 
and 1897 and, so itis not a matter whithin 
their sepecial means of knowledge as to whe- 
ther the amounts borrowed on these dates 
had been incurred for legal necessity. 
In view of the long continued acquiescence 
of all the members of the family, at any 
rate by all the adult members of the family, 
and the express admission contained in 
the sale-deed of 6th January 1019, we are 
of opinion that it must be held that in this 
case the burden ofproof of legal necessity 
has been completely discharged. It is not 
now possible after the lapse of so many 
years to produce evidence to skew for 
what purpose the morey was borrowed 
ot how it was actually spent by tke mort- 
gagors. "All that the mortgegees are re- 
quired to show is that like oidinery men 
they were reasonably satisfied that legal 
necessity must have existed. ln view of 
the conduct of all the members of-the fami- 
ly in allowing the property to remain out 
cf, their possession for such a long time we 
th nk that this must be taken to have been 
so, "Even though all these sums were 
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borrowed on the security ‘of. the family 
property and although theie'is no direct 
evidence to show the actual necessity to 
meet which all the sums wete borrowed, 
we are of opinion that the burden of pro ving 
the existence ct legal necessity must be held 
to have been discharged. It was to pay 
off these debts, and ia- that way to recover 
the property from the mortgagees,-that the 
mortgage-deeds in suit were executed. 
The family cannot uow be allowed to re- 
tain the benefit and repudiate the liability, 

We think it right to note that in the 
Court below,with the exception of the trans- 
feree, only one defendant, Maharaj Singh, 
contested: one cf the suits. All*the other 
defendants did not put in any appearance 
nor file any written statement. The 
question of want of legal néce:sity was 
a mixed question of law and fact .and 
none of these defendants ever attempted 
to raise it. Nore of them went into the 
witness-bcox to explain away their own ad- 
missions. The pleintifis produced son.e oral 
evidence also, which, under the- circum- 
stances, we do not propose to discuss. After 
the decrees in the two suits were [ essed, Ma- 
haraj Sirgh,the only defendant,who was a 
member of the family, submitted to the 
decrees and has not appealed. ‘The persons 


‘who now appeal are the transferee, Sheikh 


Inay:.t Ilahi, end certain other defendants 
who did rot putin an appearanceinthe Court 
below ar.d who did not raise the question at 
all. Their reluctance to submit ‘them- 
selves to the cross-exemination suggests 
to some extent that they did rot 
feel confident that they would be able to 
explain their previous admiss ons. The 
evidence of Jhaw Lal «ni Hardeo Sahai isto 
the effect that Rs. 500 were taken to’ meet 
private expenses and the expenses of re- 
gistration. The recital in the deed is to 
the same effect. The defendants have 
given no oral evidence to rebut it. Their 
own evidence would.at least have shown 
for what purpose Rs. 500 were required, 
Neither the transferee nor these other de- 
fendants, who never contested the claim, 
can, therefore, succeed. The result is 
that both these appeals fail and are hereby 
dismissed with costs. 


N. H. Appeal dismissed. 
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^ 4 + PATNA HIGH COURT. 
: SECOND. CIVIL, APPEAL, No. 143 OF I92I. 
"S December 8, 1921. 
- Present:—Mr., Justice Jwala Prasad and 
Mr. Justice Ross. 
RAMDEO- SINGH AND OTHERS— 
APPELLANIS 
vVerSus 

MUKHAN SINGH AND OTHERS— 
; , RESPONDENTS. 
. Cwik . Pocedure Code {Act V of 1908), Ss. 122, 
123, O. XLI v. 1-—~Patna: High Court Rules, 
"Chapter V I I, v. 6— Appeal, second—Copy of judg- 
ment of. Trial Court not filed, within limitation — 
Appeal, whether barred.. AN 
, Section 122 of the Civil Procedure Code 
gives powgr to the High Courts to make rules 
fegulating their -own procedure. and the pro- 
cedure of. the. Civil Courts subordinate to 
their superintendence, and by such rules to 
annul, alter or add to all or any of the 
rules of the First Schedule to the Code. But in 
order to have'the effect of varying the rules con- 
` tained in the First Schedule, the rules made under 
section. 122 must first have been considered and 
submitted by a Rule Committec appointed under 
section 123 of the Code. [p. 33r, col. r.] 
^ Rule 6 of Chapter VII of the Patua High Court 
Rules requiring a copy of the. judgmeut of the 
Trial Court to be filed along wth the Memorandum 
of Appeal in a second appeal has not been made 
under section 122 of the Civil Procedure Code and 
has not, therefore, the effect of adding to r. 
I of O. XLI of the Code. [p. 337, col. 1.j . 


A second appéal filed within limitation cannot 
be rejected as barred by limitation merely because 
a‘copy of the judgment of the Trial Court was not 
fled within limitation, as required by r. 6 
of Chapter VII of the Patna High Court Rules. 


[p. 331, col. 1.] 
` Narsingk Sahat « Sheo Prasad; 42 Ind. Cas. 855; 
40 A. 15 15 A. L. J. 835 (EF: B,), distingusished. 
Chunilal Jethabhai | v. Barot Dahyabhai 
Amulakh, 32 B. 14; 9 Bom, T, R, 1138, relied 
on. 


Mr, Stvanandan Ray, fon the Appella: ts, 
~ ORDER.—This second. appeal was origi- 
nally filed on the 25th November 1921 
‚within time. The Memorandum, of Appeal 
was accompanied by copies of the. decree 
and. the judgment of the. lower Appellate 
Court. -The copy.of the judgment of 
‘the Trial Court was not filed as is required 
by rule 6 of Chapter VII of the High Court 
“Rules. Accordingly, the Memorandum of 
Appeal was returned.. It was:filed on the 
30th November after the time for filing 
it had expired. It was suggested that 
in accordonce with the order passed in a 
similar case in M, J.C. No. 176 of 1921 
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on the 29th November I921.by the learn- 
ed Chief Justice and Mr. Justice Coutts, 
the appeal is out of time and should be 
rejected. l | 
. Thelearned Vakil on behalf of the appel- 
Jant says that the appeal filed on the 23th 
November 1921 ‘was competent under 
O. XLT, r. t which requires that only 
a copy of the judgment on which the dec 
ree of the lower Appellate Court sought 
to be set aside is founded to be filed, and 
does not require the filing of the judg- 
ment of the Trial Court. He further con- 
tends that the rule of this Court referred 
to above, No. 6, Chap. VII, cannot affect 
the rule of limitation and the non-com- 
pliarce with that rule will not ‘necessarily 
subject the appellant's appeal to be dis- 
missed. | 

Reference wes made to.a Full Bench 
decision in the case. of Narsingh Sahai v 
Sheo Prasad (x) but the question in the 
present case did not arisein that case ex- 
cept that the observation made at page 7* 
of the report might throw some light as 
to the power of the High Court to. make 
rules so,as to alter the Rules of Limitation 


prescribed. by the Limitation Act 


However, the decision of the Full Bench 


of the Bombay High Court in the case 
ot Chunilal Jethabhai v Barot Dalya- 


bhai Amuiakh /2) is on all fours- with the 
present one aad fully supports the conten- 
tion of the learned Vakil for the appellant, 

Rule6, Chapter VII, of this Court's Rules 
was based upon the old Code of Civil Pro- 
cedure, section 652 oi that Code was held 
noi to give power to,the High Court to 
frame a rule modifiying any rule or mode 
as to computation of limitation prescribed 
expressly or by necessary implication in 
the limitation Act; and that the rules 
framed by the High Court must be 
‘consistent with the Code"; in other 
-words, the rule was held not to annul, 
modify or add to section 541 of the old Code 


requiring the appellant to file a copy of 


the. judgment of the.Trial Court failing 
which the preser.tation ofthe appe:l would 
be deemed to be incompetent. The pre- 
: Xs Ind. Cas. 855; go A. 1; 15 A. L. J. 835 
(2) 32 B. 14; 9 Bom. L. R. 1138, 

*Page ot 49, A, [Ed]. 


“a = 


: 
os 
“ans 
SE M $9 * had 


* 
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sent r. I of O. XLI, has not made 
any change in regard to section 052 of the 
old Codeand; therefore, will be governed 
by the above cited Bombay case. No 
doubt, under the present Code, section 122 
gives power to the High Court to make 
rules regulating their own procedure and 
the procedure of the Civil Courts subor di- 
nate to their superintendence and by süch 
rules “to annul, aller‘or add to all or any 
of therules of the First Schedule". Accord- 
ingly, this High Court has power to make 
- rules under section 122 so as to annul, altel 
or add to r. I of O, XLI ofthe First 
Schedule to the Code. Rule 6 of Chapter 


VII of this Court hes not, however, been: 


made under section 122 for which a special 
provision has beeu made in rules 123 to 
128. In fact, the rules undcr section 122 
in order to have the effect of varying 
the rules in 'the First Schedule to the 
Code must first have been considered and 
submitted by a Rule Committee appoint- 
ed under section 123. Section ‘74 Says 
that “ before making any rules under sec- 
tion 122 theHigh Court shall take such re~ 
port into consideration." Therefore, there 
isa good deal of force inthe cortention ot 
the learned Vakil thet r. 6 of Chapter 
VII cannot apply. to the present case. 
“An exactly similar rule in the Bombay 
High Court was construed in the said Full 
Bench case empowering the Registrar to 
refuse to admit an appeal unless it was 
accompanied by the judgment of the Trial 
Court, but not to.throw out the appeal 
às being time-barred. 

The High Court Rule referred to wes 
apparently framed under section 130 
ot the Code’ and the Court Rules framed 
uuder that section relate to matters “other 
than procedure ''. 

We do not think that the order in M. 
J.C. No 176 of 1921 was intended to decide 
any quest on of limitation. We, therefore, 
hold that the appeal is not out of time. 

Z, K, m Appeal allowed. 
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.ALLAHABAD HIGH COURT. 
SECOND CIVIL ÁPPEAL NO. 1409 OF 192%. 
Match 28, 1923. 
Present:—Mr. Justice — Pigectt. 
Musammal SARTO KUAR AND ANOTHER 
—PLAINTIFFS— APPELLANTS 
| VEYSUS 
-' Sheikh ENAIT AND OTHERS—DEFEND- 
ANTS-— RESPONDENT'S, 

Plcadings—Declaratory suit— Alternative prayer 
for joint possession— Plaintiff, whether can claim 
joint possession as additional relief in appeal. 

In a village owned by a number of co sharers, 
some of the co-sharers granted perpetual leases to 
the defendants. Other co-sharers sued for a decla- 
ration that these leases were improper, null and 
void and unenforceable. . They adged an alter- 
native prayer for a decree for joint possession 
with the other co-sharer-defendants. The Trial 
Court granted the declaration asked for. In 
appeal, the plaintiffs prayed for joint possession 
by ejectment of the lessee-defendants, not hv 
way of an alternative relief, but in addition to 
the declaration already granted, alleging that 
that their prayer for a simple declaration alone 


was barred by section 42 of the Specific Reliel 
Act: 


Held, that the prayer for. ejectment could not 
be granted under the circumstances, as it had 
been preferred in the plaint only as an alter- 
native, in the event of the Court’s holding that 


a mere suit for declaration did not lie. [p. 335, 
col. 1.] 
Second appeal against a derree of: 


the Subordinate Judge, 
the rath July 19:7. 

FACTS.—-The village in question is 
owned by a number of co-sharers, but 
there is no Lambardar, The plaiutit and 
defendants Nos. 3 to 20 are co-sharers. 
The waste land in the village is undivided, 
and co-sharers are entitled hy custom 
to take possession of pieces, of this waste 
land and bring them into their exclusive 
use, by planting trees thereon or bringing 
them under cultivation. One co-sharer, 
defendant No. 19, on I9th November 
1917, gave a perpetual lease of a portion 
of this parti land to defendants Nos. 1 
and 2, claiming to bein exclusive posses- 
sion of the same. On 27th February 1919 
the said lessees further obtained .a per- 
petual.lease of the seme land from some 
other  co-sharer-defendants, Thereupon 
the plaintiffs sued for a declaration that the 
perpetuallease granted to defendants Nos. 
I aud 2 were illegal and void. "They fur- 
ther said, that “if for any reason the pas- 
sing of a declaratory-decree be not thought 
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roper”, the Coürt may grart them a. decree 
or joint possession. Both the Courts 
grented the declaration that the per- 
petual leases are illegal and void, that 
the lessees are tenants-at-will;j but have 
refused the relief for joiut possession. 
Hence the appeal. 

_Mr, Peavy Lal Banerji, for the Appel- 


lants---The Trial Court refused the decree, 


for joint possession-on the ground that the 
leases being leases of agricultural land, 
a Civil Court isatot competent to give such 
a decree; and the lower Appellate Court 
has‘simply said that in view of the ruling 
in | Nihal Chand v. Rustam Ali Khan 
(r) such *a reliéf cannot be granted. 
It is submitted that the lower Courts 
have taken a wrong view of law, anda 
decree for joint possession not only can 
be given but ought to. be given. ‘The 
leases having been declared: illegal end 
void, they are avoided not only trom ‘the 
date of the.decree but from the date of 
their inception. This being so, the lessees 
are not tenants-at-will but mere tres- 
passers from the date of their entry on 
‘the land, and they can be ejected by tLe 
Civil Court. , The Trial Court appears to 
‘have based its conciusions on Bhola: Nath 
- iv, Buskin (2), the decision in which case 
is based on the Privy Council ruling in 
Watson &  Co.'v. Ramchund Dutt 
:(3), but this decision of their Lord- 
ships of the Privy Council has heen ex- 
plained in Jagar Nath Ojha v. Ramphal 
(4), which is an authority for the fact that 
joint possession can be given not only 
in:eases where the^plaintiff who was in 
possession has-been dispossessed but also 
‘eases where he never was jn ‘possession. 
At decree for .jdint possession -was also 
granted: in -Bhatron Rat v, Saran Rai 
(3), :. Nannhi Debi v. “Daulat Singh 
(6), :Bisheshar Singh v, Hanuman 
Singh: (7).and Sartji Singh v.Raj Kumar 


© ff) 5 ALL. J. 5647-4. W. N. (1908) 77. 
.. (2) A. W.N. (1894) 127. 

(3). x8 C. 10; 17 I. A. 110; 5 Sar. P. C. J. 535; 
9 Ind. Dec. (N. $) 7 (P; C). l l 

(4) x3 Ind, Cas. 79; 34 A. 150; 8-A. L. J. 
1312. . : 
366) “A, W. N. (1904) 106;26 A:588;.1 ALT, J. 


183... |. 
U(6) ^2 A. 1..]..256. 0 
- (3) 63 Ind. Cas. 802;.15 A. Ly. J. 280f 3 U. P, 
TARA) 143i 44 Ari; (1922) 8. I-R;(A)314 - 
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Rit (8). The case relied on by thelower 
Appellate Court, viz., Nikai Chand v. Rus- 
tam Ati Khan (1), gives no reasons for 
the view held by the learned Judges. 
The lessees have, by securing perpetual 
leases.from some o1 theco-sharers, attempt- 
ed to deprive the plaintiffs ‘and sonie 
other defendarts ot the benefit they 


'conld have.derived from the use of the 


land. 

Piggott, J.—-But the defendant lessees 
have madea profiteble use of the land 
which: hitherto was lying waste.]. 

Itis. submitted that the idea of pra- 
fitable use of the waste land is entirely 
foreign tothe right of aco-sharer to de- 
mand that a trespusser must be ejected. 
This right is an absolute right. Section 
Igy of the Tenancy Act lays down that 
“all things requirel.or permitted to be 
done by the possessors of-a right, title 
or interest shall be done by them con- 
Jointly unless they have appointed an 
agent to acton behalf of them all.” ‘ihe 
section is mandatory. That is why the 
leases have been declared illegal. Such 
leases are void not only in respect of the 
persous who were no parties to their exe- 
cution, but even in respect of those who 
executed them. I rely on Jagan Nath 
v. Har Gopal (9) Bausidhar v. Dip Singh 
(ro), Eyunszi Raghavacharyulu v. Euri 
Govrndasari (11). “The case of such 
leases is analogous to that of an 


‘illegal alienation by a member of a Hindu 


joint family or a Hindu widow, which 
when avoided is invalid in respect of all 
members of the joint tamily and not only 
the transieror. If leases like the present 
were to hoid good, it would open a door 
toíraud of co-sharers who could, by exe- 
cuting such leases, deprive other co- 
sharers of their legitimate rights. 

Mr. M. A. Aziz, for the Responcent.— 
Before the case-law is discussed it is 
necessary to clearly grasp the facts. of 
the case as found by the lower Courts. 
The constitution of the village is that the 


(8) -63 Ind. Cas. 806; 19 A.L. J. 783: 3 Ut 
P. L. R. (A) 146; 44 A. 5; (1922) A. I. R. (A) 16 2. 

(9) A. W. N. (1897) 207. 

(ro)' 20 A, 438; A. W. N. (1898) 103; 9 Ind. 
Dec. (N. $) O41. 

(i) 48 Ind. Cas. 198; 41 M. 1068; 35 M. Ia 
Je 402. 
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co-sharers ‘have divided the. culturable 
land in patis, but the pari? land 
is common and has’ been lying 
waste, Only now and then a  co-sharer 
has taken possession of a small piece 
by bringing it under cultivation or 
by planting trees thereon, and his 
exclusive possession has not been - dis- 
turbed. The question, therefore, which 
arises is whether a  vo-sherer who 
can take possession of a piece of land 
and keep it exclusively to himself, can 
also let out that piece and remain the 
exclusive landlord of-his tenant. It is 
submitted, under the circumstances of 
the case, he can. The defendants Nos. 
I and 2 thus are tenants ‘of their lessors 
only and the plaintifis are entitled only 
to a declaration as to their title, but not 
to a decree for joint possession. The 
plaintifis can hold their lessors to account 
in asuitfor profits; but nothing more. 

It is. submitted that, in any case, the 
plaintiffs-appellants are not entitled to 
. & decree for joint possession, inasmuch 
as the principal relief they claimed was 
one for declaration, and the relief for 
joint possession was only prayed for in 
the alternative. The plaintiffs must be 
held down to their own pleadings, end 
the declaratory relief having been granted, 
the relief for joint possession must be 
reftised. Further, it would only be equit- 
able to refuse the prayer forjoint . posses- 
Sion inasmuch as the lessees have by 
‘bringing into cultivation a land which 
lay fallow, have- conferred a toon 
not only on their lessors but on the entire 
proprietary body. 
^ As astrict question of law, it is sub- 
-mitted that the decision in Watson & 
‘Co v. Ramchund. Dutt (3) followed 
in Bhola Nath v. Buskin (2) and, many 
other s milar cases such as Jagannath 
‘Singh v. Jainath Singh (12).lays down 
the correct proposition of law. The case in 
Jagar Nath Ojha v. Ramphal (4) is clearly 
distinguishable. The facts were pecu- 
liar. The property in suit belonged to 
one Lachmi Ojha. On his death it passed 


(r2) 


pA, L.].488ye7 A, 88; A. W. N, (1904) 
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to his widow and on her death to the ap- 
pellant, to respondent and to some others. 

As the plaintiff did not obtain possession, 
he sued for it, and he was entitled to a 
decree for joint possession. Jt is are 
that this was a proper. case for such a 
decree, Bhairon Rai v. Saran Rai (5) - 
is a case in which plaintiff was in actual 
possession and had been dispossessed. 


‘It was, therefore, held that he was entitled 


to joint possession. Nannhi Debt v. 
Daulat Singh (6) kas been overruled in 
Phani Singh v. Nawab Singh (x3). Bis- 
heshar Singh v. Hanuman Singh (7) and 
Sarabjit Singh v. Raj Kumar Rai (8) are 
again cases in which the plaintiffs, who 
jointly with defendants, were fn actual 
Physical possession end were dispos- 
sessed. The case in Raja Ram Misra 
v., Lalji Misra (14) is also a similar case. 
Thus, a review of the entire case-law 
the following propositions, 
viz: (a) if the plaintiff wasin actual physi- 
cal possession jointly with the defendant, 
and was illegally ousted by the defendant, 
he is entitled to be restored to his former 
position, and the Court willi grant a decree 
But (b) if the plaint- 
iff was 1everin actual physical possession, 


.he will be entitled to a declaratory decree 
only and not one for joint physical pos- 


session. 'The present cese evidently fells 
under the.second category, and the de- 
cree for joint possession was rightly 


Tefused. 


It is further submitted ‘that defendants 
Nos. 1 and 2 can by no means be called 
trespassers. A trespasser is a person 
who enters upon the land in a manner 
contrary to law, t.e., the essential ingre- 
dient of trespass. is "the illegality of his 
act at the time of his entry. Any subse- 
quent declaration would not make the 
entry illegal The effect of the perpet- 
ual leases being declared invalid is to 
make the defendants tenants-at-will, liable 
to ejectment in accordance with pro- 
‘visions of law ‘Hurther, after the de- 
clar:ton of the invalidity cf the leases 
the position of the parties is this, that, 
so far as the plaintifis are concerned, the 


; ia) 28 A, 1614 pe I N. (1905) 233. 
_ (4) 2 A, TT 
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leases are totaly- void, but sc iar as the 
defendant-lessors arè concerned, they 
could.not be heard ir a Court of Law 
if they were to ‘come as plaintiffs and 
try to eject the elessees, 4 e., the lessees 
could successfully put the leases in de- 
fence against the lessors, though not 
against the lessors ‘The defendant-lessees 
could not, therefore, be treated as tres- 
passers. The analogy of alienation by 
a member of a Hindu joint family or 
a Hindu widow - is quite inapplicable 
to the circumstances of this case  inas- 
much as a joint Hindu ora Hindu widow 
has no right to treat a particular piece 
of property as his or her own to the ex 
clusion oi the rest; whereas, on the facts 
found in this cese, a co-sharer who takes 
possession of a piece of pati land is 
entitled t» exclusive possession of the 
same; ; 
Upor: the above sbservations, it is clear 
that the principle of law applied by the 
l.wer Court, viz, that contained in Nikal 
Chand v Rustam Ali Khan (x), holds good, 
and a decree for joint physical possession 
and ejectment of deiendants-lessees cau- 
not be passed: A prayer fcr such a relief 
means asking the Civil Courts to pass 
an order ‚which is exclusively within 
the jurisdiction of tbe. Revenue Courts. 
And it has been, established by a series 
cf rulings of this Court the Civil Courts 
will refuse to pass such au order. 


Mr. Peary Lal Banerji, in reply, referred 
to Eyunns Raghavacharyulu v. Epurt 
Govindasari. (11). 


. JUDGMENT.—This isa second appeal 
which could never have come into Court 
if the plaintiffs had been definitely held 
to their own pleadings, as they certainly 
ought to have been. It appears that in 
the village in suit there was a certain ared 
of waste land, appertaining toa sahamilat 
pitii the . proprietary rights in which 
vestedjointly intwenty or more co-sharers, 
One oi these determined tobring a number 
of plots of this waste land under cultiva- 
tion; but instead of occupying them him- 
self he granted a perpetual lease of the 
same to two lessees. About a year and 
a quarter later the lessees; finding that 
their rights were being questioned, induced 
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Seven more of the co-sharers in the patti 
to grant them another perpetual lease. 
The present suit was brought. by two co- 
sharers (subsequently joined by three 
others) who were dissatisfied with this 
arrangement They impleaded as de- 
fendants the two lessees, the lessors, and 
alltheremaining co-sharers who had not 
joined in the suit, The principal relief 
sought was a declaration that the two 
leases above referred to “are improper, 
null and void; and are not fit to be en- 
forced;' There was an alternative prayer 
for a decree for joint possession, in favour 
of the plaintiffs and all the co-sharer de- 
fendants, * if, for any reason, the passing 
of a declaratory decree be not thought 
proper by the Court." 

The suit was effectively contested by 
the lessees-defendants alone. They set up 
a plea which has been found to: be un- 
sustainable, alleging a complete  parti- 
tion ofthe waste lands amongst the co- 
sharers. They neglected to set up any 
alternative case, intheevent of the Courts 
holding that the lessors-defendants had 
exceeded their rights.in. granting leases 
in perpetuity; and it seems to me that 
this was directly due to the frame of 
the plaint, in which the prayer for joint 
possession by actual ejectment of the 
lessees ‘was preferred in the alternative 
only, and not as a relief consequential 
on the declaration of the invalidity. of 
the leases. a 

he fourth issue fixed by the Trial Court 
was:—'''To whet reliei, 1f any, are the 
plaintiffs entitled?" The Court found the 
plaintiffs entitled to. the declaration 
sought for. and framed its decree ac- 
cordingly. Incidentally; it. remarked that 
the actual ejectment of the lessees-de-- 
fendants could only-be carried out by the 
Revenue. Court. 

The latter appealed, and. tried to raise 
the plea that the entire suit as framed 
was not cognizable .by the Civil Court: 
this plea was repelled and their appeal 
dismissed. The plaintiffs also appealed. 
They very coolly alleged that their own 


^ 


-prayer for relief by way of a simple dé- 


claration was barred by section 42 of the 
Specific Relief Act, and now prayed for 
jeint possession by áctual ejectment of 
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‘the lessees-defendants in addition to the 
declaration already granted, and not 
by way of alternative, i A 

The learned Subordinate 
voted almost the whole of his judgment 
to the appeal of the lessees, he disposed 
of the plaintiffs appeal in a’few lines, 
quoting authority for the proposition 
that the ejectment of the lessees could 
not be ordered ina suit like the present, 
but neglecting to point out that the prayer. 
for ejectment had only been preferred 
in the plaint as an alternative, ia the 
event of the Court's holding that a mere 
suit for a declaration would not lie. 

In appeal to this Court the plaintiffs 
rely mainly on the case of Jagar Nath 
Ojha v. Ramphal (4), There were no 
lessees concerned in that case and no 
question arose as to the existence of an 
agricultural tenancy, I should not myself 
have ordered the actual ejectment of the 
lessees-defendarts, because I do not regard 
them as ‘‘ mere trespassers;" Eut I do not 
think this isa proper case fora general 
examination of the question of the right 
of one co-sharer in joint lands to appro- 
priate to his personal use a portion 
of the area constructively in the posses-. 
sion of all the joint owners, where they 
are:none of them making any particular 
use ofit. Inthisditigation such questions 
could only arise inthe event ofthe Courts; 
holding that the plaintiffs were not en- 
titled toa mere declaration without. 
consequential relief, this contingency 


has not arisen, and the plaintiffs cannot: 


complain of the fact. I dismiss their: 
appeal with costs. ; 


M, A4. A, & N, H, Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER'S ' 
» "REPE. COURT. Tog m 

Civi, APPLICATION No. 147 OF 1922. 
s January 31, 1923. ` = l 
^ Present:—Mr. Simpson, A. J. C., and 

- Mr. Dalal, A. J.C. - À 
BHAGWAN BAKHSH SINGH— . 
- DEFENDANT—APPLICANT l 
, 2 versus 
SURENDRA BIKRAM SINGH—PLAINTIFF 

_ —OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss. 114,. 
151, -O. XXXIX, O. XL—Security for mesne 
profits—Order not . provided in Coae— Inherent 
power of Court— Appeal — Revision —— Possession —. 
Mutation, 

No Court ought to allow itself to be prevented 
from doing substantial justice merely, because. 
it cannot find a section of the Civil: Procedure: 
xs under which its order will fall. [p.- 338, 
col. r. 

- Abdul Karim Abu Ahmed Khan Chaznavi v. Allah- 
abad Bank, Limited, 41 Ind. Cas. 598; 44 C. 929;. 
21 C. W. N, 877; 26 C. L. J. 49, relied upon. ; 

. The Civil Procedure: Code. does not provide 
for an order for the taking of security for mesne, 
profits. But if such an order is passed by a Court, 
in exercise of itsinherent power under section 
151 of the Code, the order is not appealable. [pe 
337, col 2.) 

: The position of a trustee in possession of the 
trust property is wholly different from the posi- 
tion of the full owner. Therefore, while it is al- 
ways reasonable to take security from a person” 
who. holds property in trust, it is a different 
thing to call a man to account for his expenditure 
of his own income. [p. 338, col. 2.] 

siwaji Raja Sakib v. Aiswariyanandaji Sahib, 
29 Ind. Cas. 485; 29 M. L. J. 209; 18'M. L. T. 
155, referred to, 

if in a suit. for possession and mesne profits. 
a Court, acting under section i51, Civil Procedure 
Code, directs security for mesne profits to be taken 
yearly during the pendency of the suit and in fact 
takes security for one year's mesne, profits from 
the defendant, who is in possession of the property 
in dispute, and whose possession has been recog- 
nised by a mutation order, it does not act without 
jurisdiction, but if its order is not essential for 
the ends of justice, it acts with material irregu- 
larity in inventing a form of relief not expressly . 
mentioned in thé Code, [p. 337, col. 2; p. 338, col, 


Section 115 of the Civil Procedure Code ought 
to receive rather a liberal than a narrow interpre- 
tation. [p. 539, col. r] ` 

Bai Airani .v. Deepsing Barta, 33 Ind. Cas, 
40.B. 86; 17 Bom. Li, R. 1097, relied upon, 


r 


^ Raja 


+ 


358; 


'- Therefore, where a Subordinate Court has ai 


express jurisdiction to pass an appealable order, but. 


goes outof its way to invent a novel form of proce. 
dure, and consequently makes an order for which 
no appeal is provided in the Code, the High Court 


.. should consider whether the course adopted by the 
Subecdimats Court was 


teally necessary, axed 


"896° \ 


Ought not to hold itself. precluded from, setting 
aside the order ‘by taking a strict “and narow 
‘view of the provisions: of -section 115, Civil Pro- 
cedure Code. ` [p. 338, col. 2: p: 339, col. 1.] 

If an order passed by a Subordinate Court 
under section; 151, Civil Procedure Code, in 
exercise of its inherent power, is not open to re- 


vision under section-- 115,- Civil- Procedure Code, : 


the High. Court. in dealing, with such an order 
may exercise its own inherent power under section 
151 of the Code. [p. 338, cols, 1 & 2.] 
Obitey.—Possession is "prima facie evidence of 
ownersbip; and an order of mutation -is a deter- 
mination of the.question which of the parties is 
entitled: to possession. [p. 337, coL 1.]] . 
. Surendra Bikram Singh v. x dodi 73. Ind. Cas- 
153; 25 0. C. 242; (1922) A R..(0.) 300,: 
aka to. - 


- Application against an order; of ‘the 
Subordifiate Judge, Mohanlelganj, Lucknow, 
dated the 17th August 1922. . 


Messrs. ‘Nianiatullah and Sheikh “AH 
Abbas, for the Applicant. 
Messrs. A.. P.. Sen, Daya Kishan Seth, 
Oudh- Bahadur, Hargobind Dayal Srivastava 
. and: ' Bisheshar- Nath, - for the - 


Party. - 
ibi - ORDER. i 
--Bimpson, A. J. C.-—This is an application 
in revision.- Raja Inder Bikram. Singh, de- 
ceased, was the .Taluqdar of Itaunja. He: 
died om, 22nd January 921. - 
-There were. two. claimants. to. his. estate. 
The present applicant, Raja.-Bhagwan' 
Bakhsh “Singh, claimed. ás . next of kin; the. 
opposite party, Surendra Bikram Singh, 
minor, :claimed as. the. adopted- son- of. the 
deceased: Talugdar.- ] i 


The District Authorities were. disposed at 
first to-take-the adopted. son under the- 
Court: of Wards, and Mr. Macleod, the Mana-. 
ger of the Court of Wards, was directed. to. 
take. possession of the estate.. 

It appeared, however, that. there wasia 
i faw: in -the adoption, at least in so far as 
the Taluqa itself was concerned,’ arising out. 
of the. provisions, of , section 29; 0f : Act I 
of- 1869, under: which the -adoption must. 
be by. registered instrument. - -Both ` par 
ties claimed “to. bezin. " possession” atid ^ hie 
plied for mutation. “ Both parties also 


^ —— we 


filed. applications under seciion;r45, Crimi- : 


nal Procedure. Code. + Lhe. Magistrate was: 
unable -to` ‘decide: - ‘anything: on -- the basis- 
of, possession, Mr, Macleod having taken pos- 
acasion. “shortly. “after, the, death oF the: late 
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dem 


Taluqdar. He, therefore, acted under cec- 
tion 146.and put Mr. Macleod i in possession 
again as a Receiver subject to the control 
of the Magistrate. é 

The Revenue Court was the 
same position and had . to decide 
the question of mutation on the basis of 
title. This enquiry -was  Keenly 
testéd and occupied some time.” The deed 
of the declaration of adoption dated 13th 
January 1921, nine days before the late 
Taluqdar’s death, but not registered until 
24th February 1921, was produced, but the 
learned Assistant Collector found against 


in 


- its genuineness. 


It was held that the adoption had taken 
place and that the adopted son could in- 
herit other properties but that it was in- 


. valid in respect of the Taluqa itself: Accord- 


ingly, the present applicant, Raja Bhagwan 


» Bakhsh Singh, got mutation in respect of the 


Taluqa while the opposite party. Surendra 

Bikram Singh, got mutation in respect of 

the non-Taluqdati estate. 
Bikram Singh © appealed 


‘to. the 


` Deputy Commissorier who came to the 


same- finding as regards the genu-- 
ineress of the deed of adoption and 
accordingly dismissed the appeal. Bikram 


~- Singh appealed to the Commissioner but 


on 7th March 1922 he withdrew this appeal 
because he had filed the present suit. The 
date of the institution of the present suit is 
6th March 1922. 

In the plaint Bikram Singh süed for: poss 
ession of Taluqdari and "non-Talugdari 
properties but as he was already in posses- 
sion of the non-Taluqdari property he after- 
wards cut this out-of the plaint. He also 
asked for mense profits both past and: fu~ 
ture of the Taluqdari property. 


Having got mutation .in respect of the 
Talugdari property, the present applicant 
applied to the Magistrate (who was hold- 
ing it under section 146, Criminal Procedure 
Code) to give him possession. The Magisa 
trate passed an order accordingly. "There 
was an application to the Deputy Commis- 
sioner which he dismissed on 8th March 1922. 
and there was an application in revision 
to this Court which was dismissed on rgth 
May 1922. The result of these proceedings 
was that the applicant remained in' pose 
session of the Talugdari property. 


con- 
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On Irth March 1922 Bikaram Singh appli- 
ed; to have a Receiver appointed. 


The learned . Subordinate Judge wrote . 


a very lengthy order. He did. appoint 
a Receiver for certain properties with which 
we: are not now. concerned, but as. regards 
the Taluqa he refused:to appoint a Receiver, 
mainly on the ground that. the applicant 
had failed. to make out a. prima facie 
title to the. property. 

In discussing one of the grounds 
pressed: by, the plaintiff, namely, that the 
defendant. i is a poor man, and his property 
is subject to mortgages, he. said that 
this was not in itself a sufficient ground 
for the appointment of a Receiver, and 
added, “the plaintiff may-apply for security 
if'he thinks that the defendant would not 
pay the mesne profits if the plaintiff's suit 
would be decreed. I would have disposed 
of the question of security at once but the 
application | under consideration is silent 
on: this. point. There is no prayer for se- 
curity: in it and the defendant cannot be 
taken by surprise.” 

On this hint the plaintiff applied. to have 
security taken for mesne profits, and the 
Iearned Subordinate Judge passed the or- 
der which is now objected to by the defend- 
ant. The mesne profits were taken by agree- 


‘ment of the parties to be Rs. 75,082-5: “per 


annum, The ‘defendant was ordered” to 


give security: to the extent of one year's ' 


mesne profits, and it was added that if. the 


suit would not befinished within one year, 
it. would be open to the plaintiff to apply 


for additional security. 

` Against this order the present’ appli- 
cation. has. been filed, Our 
that the order cannot stand. It is a very 
arsh order. | The defendant is in posses- 
sion of the estate, and possession is prima 
facie evidence . of ownership. It has al- 
ready been decided‘ between tlie par: 
ties by this Court that the order of muta- 


tion was a determination of the question. 


which, of. tlie parties is entitled to 'posses- 
sion | Surendra Bikram Singh v. Emperor (1)..] 
So the defendants' position is stronger than 
that of a person who is merely found to be 
in possession; Vetthe defendant is to be 


ne dy Ind. Cas, 153125 O. C. 242; (2923) A. T, 
30^, 


22 


decision is, 


"contemplated any such order. 


. to. deal. with. the: matter; therefore, unless 
prevented from enjoying the income of the . 


. Procedure Code; 


estate except, on condition. that he files 


‘security for: the. whole. of that income, for 


$3 


the expression “ mesne“ profi covers 
tlie. whole net income of the estate. 

Tlie.reason.for.this order is the. possibil- 

ity -that tlie plaintiff. may "win his. case and 
obtain a decree. for mesne-profits and may 
then find. Himself unable. to realize-his de- _ 
cree. from the defendant. But there is 
no: reason. to presume that the plaintiff 
will win this case.. 
. If the, Court. is to presume -anything þe- 
fore the case. is decided, the presumption 
must be based on the possession. of the de- 
fendant and.the decision. of. the Revenue 
Court, If tlie, defendant should win his 
case, he will not be able.to recover from the 
plaintiff anything which he may- have 
spent in furnishing this security. 

We noté that. he has furnished security 
for the first: year, and that he has. had: 
to divide the sum up among. several 
sureties. It. is: quite probable that he has 
had -to pay for, it, The order contemplates 
the filing of fresh security, year after- year, 
if the. litigation should. be. protracted. 
It may involve’ serious hardship. to. the. de- 
fendant. 

Secondly, the procedure adopted by the 
learned Subordinate Judge is a novel one.. 

The Code of Civil Procedure has. provided 
for cases of this kind. . 

'O. XL ptovides for the appointment of 
a Receiver ; O. XXXIX provides for tempo- 
rary inj junctions. 

“The Code does not provide for the-tak- 
iug of' security: for mesne profits,- 


The learned’ Subordinate Judge does: 
not. profess.to.act under any power express- 
ly. conferred. by. the: Code, but falls’ back 
upon the inherent power of the Court, ~ 

It is this. which. raises a point of-some 
difficulty in disposing of the present appli- 
cation. . 

. Ifthe order. had: been passed under O. XL, 
or under O.. XXXIX, it would: have m 
subject to.appeal But no- appeal 


provided: for such: am order as. has- heen 


passed: here;, because the. Code: has ' not 
-We have - 


we also invoke. our inherent powers; in-re- 
_vision, and our powers in revision 
‘are defined under, section. XIS;. Civil 
We cannot, act. in -revi- 


x 
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:" Sion at all unless the Subordinate Court 
appears to have: (a) exercised a jurisdic- 
tion not vested by law, (b) failed to exer- 
cise a jurisdiction so vested, or (c) acted 
in the exercise of its jurisdiction illegally 
or with material irregularity, ` 
It has been strenuously argued before us 
that this order is without jurisdiction, But 
we are not prepared to go so far. We do hold, 
however, that the Court acted with material 
irregularity in inventing a form of relief 
not expressly mentioned in the Code, when 
such action was not essential in order to do 
justice in the case. | | 
We desire to say as little as possible in 
the way of limiting the inherent powers 
of the Courts. Under the older Code these 
powers. were not mentioned but it was 
cuni held that such powers existed. 
hey are recognised in the present Pro- 
cedure Code under section I5I, which runs 
as follows:— 
“Nothing in this Code shall be ‘deemed 
to limit or otherwise affect the inherent 
, power of the Court to make such orders as 
may be necessary for the ends of justice 


or to prevent abuse of the process of the. 


Court,” 
“This section to a certain extent codifies 
the inherent power itself , 

- The inherent power.can be exercised to 
make such ciders as may be necessary 
. fer the ends of justice or to prevent abuse 
, of the process of the Court. 

There was no question of abuse of the 
diem s ker Court. The order can only 
e deiende it is necessary f 
ci justice | ary for the ends 
S we have said already, we are not pre- 
pared to say that the order lacks jurisdic. 
tion because it is dangerous to attempt 
definition of the. inherent power of the 
Cerit ` . 
No Court ought to allow itself to be 
Prevented from doing substantial justice 
merely because that Court cannot find a 
section of the Civil Procedure Code under 
which: its order will fal Abdul Karim Abu 
A Inn. d Khan Ghaznavi v. Allahabad Bank 
Limited (2y . | Í 

— Whether there are, or whether there are 

not, any Cases in which an orderto file secu- 
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rity for mesne picti» wetùd be a proper 
order, we are not prepared to say. But 
we are quite clear that in this case the 
order ought not to have been passed. 

Suits for possession: of landed property 
usually include a prayer for mesne profits. 

Although the plaintiff has often a reason- 
able fear that if he gets a decree he will 
fail to realise mesne profits, (because the 
money would be spent up by the party in 
possession who may not possess any other 
property) yet the Code has made no express 
provisions ior such an order, We are ron- 
able to find any reported case in which 
such an order has been passed. 

The learned Subordiante Judge has found 
ed himself upon Sivaji Raja Sahib v. Ats- | 
wartyanandajt Sahib (3). 

In that case the detendants were called 
upon a) to furnish quarterly accounis of 
their management to the Court, (b) to take 
permission of the Court for any lease for 
over a year, (c) to furnish security. for 
Rs. 10,000. But that was a case 0! trist 
property. The defendants were not entitled 
to any beneficial interest in the propeity. 
The order of the Madras High Court ob- 
tains some support: from O. XXXIX, r. 10. 
The position of a trustee in pəsession 
of the trust property is wholly different 
from the position of the full owner. It is 
always reasonable to take security from a 
person who holds property in trust. It is 


-a different thing to call a man to account 


for his expenditure of his owr income. - 

Our finding, therefore, is that the order ob- 
jected to is bad because it is not an order 
provided for by the Civil Procedure Code, 
and, regarded as an exercise of the inberent 
power of the Court, the order was not de- 
m.nded for the ends of the justice. We 
hold that this fact constitutes a material 
irregularity, sufficient to .justify act.on 
under scetion 115 of the Code of Civil Piro- 
cedure. 

And, even if it were not so, this is a case 
in which we should ourselves be prepared 
to make an order based on our inherent 
power under the same section 151. Where 
a Subordinate Court has an express juris- 


-diction to pass an appealable order, but gces 


out of its way to invent a novel form of pro 
cedure, and consequently makes an order 


(3) 29 Ind, Cas. 485; 29 M, In J. 209: -18 M. Ie, | 
: 129 


- 
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for which no appea! is provided in the 
Code, the High Court will be ready to con- 
sider whether this course was really neces- 
sary, and will not hold itsef precluded 
from setting aside the order by taking a 
strict view of the provisions of section IIS. 
It was said in Bai Airani v. Despsing 
Baria (4) uM 
,"Inasmüch as section x15 is merely 
an empowering section granting certain 
jurisdiction to the High Court, and 
as the use or exercise of that jurisdiction 
will, within the prescribed mits, be regulat- 
ed by the discretion of the High Court, the 
section cught to receive rather a liberal 
than a narrow interpretation.) - < 
For these reasons we set aside the order 


for security. The applicant will get bis. 


costs in both the Courts, 
Dalal, A.J. C.—I agree. ; 
S. D. Order set aside. 


(4) 33 Ind, Cas. 3558; 40 B. 86at p. 92327 Bom, 
» R. 1097. 


ALLAHABAD HIGH COURT. 
SECOND Civil APPEAL NO. 1490 OF 1921; 

April 20, 1923. | 
Present:—Mr. Justice Lindsay and 
Mr, Justice Sulaiman. ; 

ALAMA CHAND—DEFENDANT— 

APPELLANT 

.VEYSUS 


CHHATJU—PLAINTIFF—R ESPONDENT, 

Wajib-ul-arz, construction of-—Pre-emption, pro- 
vision for—Exteraneous matters also. included 
—Recoyd of custom—Presumption—Pre-emption 
— Transfer of mortgaged property —Consideration 
equivalent to morigage-mouey— Transaction, . whe- 
ther sale and pre-emptille. 

If a wajib-ul-ars contains matters which could 
not possibly bethe subject of a custom then 
the ordinary presumption that the’ wajib-ul-arz 
is a record of custom is overturned. [p. 339, col. 2.] 


16 A. L. J. 879, followed. 

But if a wajib-ul-ars, besides mentioning pre- 
emption, refers to matters such as the manner 
of inheritance, the power of the widow in posses- 
sion after her husband’s death, the declaration 
of the manner in which property descends when 


INDIAN CASES; 


339 


a deceased co-shater has left two widows and the 
exclusion from inheritance of daughters and daugh- 
ter’s sons, Że., matters which, though not usually 

' Customs, can’ form the subject of customs, it 
Cannot be said that the wajtb-vl-ars is necessarily 
not a record of custom. [p. 340, col.1.J . 

, E the consideration for a transfer of property 
is only sufficient to pay off a prior mortgage on 
the property, the personal liability of the mort- 
gagor being stillalive on the date of the sale, 
and the market-value of the property is not higher 
than the amount of consideration, it cannot be 
said that the transfer does not amountto a sale, 
on the ground that the vendor gets nothing under 
it, for he gets rid of the liability under the mort- 

"gage. Such a transaction isa sale and is subject 

to pre-emption, [p. 340, cols, 1 & 2.] 

Second appeal against a decree of the 
Additional District Judge, Meerut; dated 
the rst of July 1923. 

Mr. Nehal Chand, for the Appellant. 

. Mr. S. C. Dus, for the Respondent. 
JUDGMENT.—'Two points have been 
discussed before us in this second 2ppeal. 
The first point is | whether the Courts 
below were right in holding) that the 
waj b-ul-arz-of 1863 was evidence of a 
, custom, ! TA WE 
“It is contended before us that, because 
the wajth-ul-arz in question is so framed as 

. toreter to matters other than pre-emptian, 
it ought not to-be treated as a record" of 
custom but merely as a record of contract. 

It has, no doubt, been held in.a number 
of cases which have been.consistertly,fól- 


~lowed that, if a wajib-ul-arz contains matters 


which could not possibly be the subject 
of a custom then the ordinary . presunip- 
tion that the wajzb-ul-arz is a record of cus- 
tom is overturned. That principle is laid 
down in the case of Fazal Hussain v. Mu- 
hammad Sharif (1). It was also enunciated 
in another cise réported ^as  Surajbüis. 
S nagh v.. Mohammad Nisar (2). In this 
latter case, we may observe, the wajib-ul- 
arz upon which reliance was placedin addi- 
tioa to providing for pre-emption made 
provisions for other matters such asredemp- 
tioa of property mortgaged by a person 
who had no interest in theright to redeem. 
Clearly, in:cases of this latter description 
the wajid-ul-arz does cotitain matters which 
cannot possibly be the subject ofcustom. 


M 


| - (1) 24 Ind. Cas’ 464; 36 


A. 471; 12° A. L J. 800, 
(2) 48 Ind. Cas 220; 16 A. L 


. I: 879. 


e. 


. as pre: empt’on .cre referred to. 


band s decth. 


co-sharer had left two widows. 
. also. provisions for the exclusion of: dau- 
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Coming now to the wi 'b-ui-arz with 

which we are concerned ‘in this case there 
can be no doubt thet other matters cs well 
We find 
a reference. to £he manner of inheritauce. 


' We find; reference to the powers of the 


widow who is in possession after her hus- 
There are declarations as to 
how property: descends - when 2 deceased 
There are 


ghters and daughters' sonsfrom inheritance. 
1t cannot; however; be said that the matters 


which we have © just referred to cannot any, ou. the higher 


be the subject of custom, for it is notorious 
that there. is a widéspread custom, for 
example, of the exclusion-of daughters and 
daughters’ sons from inheritance, another 
wéll-known custom-is the custom of siri- 
bant or the division. of property in accord- 


‘ance With the number of. wives. 


Looking at this- waj.b-ul-arz we ere ur- 
able to hold that it falls within the purview 
of the rulings to- which we have referred 


. and we consider, therefore, thet the Courts 
"below were justified in holding that the 
uh D-ul-arz Was a record of custom. 


`The only other. point raised is with regard 
to certain. anon ofzfect of the Courts - 
below. 

The sale-in this case; Minette to'be for 
a sum of Rs. 1,200; - It was recited in the 
sale- deed that a sum-of Rs, 550 was being. 
left- with the purchaser to redeem a prior 
mortgage and the -belarce-of Rs. 650 was 
to. be? paid .before-the- Registering Officer. 
Both the: Courts: below ere agreed that the 
money was handéd over tothe vendor Ee- 


^ fore. the Registerirg Officer. but they cre 


also agreed that after it had keen so mace 
over it was returned again tothe purchaser. 
On the findings, therefore, of the Coutts. 
below. this transfer wes made for a stm: 


of. Rs. 550 only. 


In these circumstances it has. Eeensrgted 
by: the. learred , Coursel for the aprellart 
thet there wes. Lo sale «t all inssmcuh cs 


the vendor, got ‘nothing. We see, however, 


~- 


that the learr. ed Judge of the Court. belcw. 


has recorded a finding tkat the. 
market-value of tke property sold 
was not more then Rs. 500. Jf, therc- 


(ara, by tkis transfer Mie: vendor wis 
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getting rid of the liability to pay a sum of 
Rs. 559 it cannot be said that there was 
no consideration for the transfer. We 
may observe that the prior mortgage in, 
respect of which Rs. 550 was left with 
the purchaser was of the veer. 1977 and 

that the suit to enforce the persorel ob- 
ligation of the mortgagor wes well within 
time, It seems to us that the argument 
that this transfer does, not. amou; to a. 
sale cannot succeed. 

The result is that we dismiss this apr eel, 
with costs including in this Cotut fees, if. 
scale. 

X.S.D. & 


M, A. A. Appeal, dismissed,. 


OUDH JUDICIAL COMMISSIONER’S. 
COURT. 
. SECOND Civi, APPEAL NO. 171 OF 
1922. l 
October 18, 1922. 

Present — Mr. Wazir ‘Hasan, A J.C. 
Babu SEN OHAR LAL—DEFENDANI— 
APPELLANT: 

verSUS | 
ACHHUTANAND AND OTHERS— 


PLAINTIFFS—RESPONDENTS. | 
Landlord and, tenant—Rent —suit—-Ejectment - 
proceedings—Suit for declaration of ^ wnder-pro- 
prietary vights-—Limitation, commencement of— 
Cause of action, continuation of —Shankalap koshist 
— Under-proprietary ienuro—Limiiation Aci 
( I X of 1908), Sch. 7, Art, 120. 

In 1914 defendant brought a “suit under the 
provisions of the Oudh Rent Act ior, .the recovery 
of rent in respect of the land in suit against the 
plaintiffs. In that suit interest was also claim- 
ed on the rent due. “The plaintifis pleaded that 
they being under-proprietors of the land in ques- 
tion were not liable to pay interest. On 14th 
August 1914 the Court decided on the basis of - 
entries in the Revenue papers that the plaintiffs, 
were not under-proprietors of the land and were 
consequently liable to pay interest. In 1915 
defendant instituted proceedings in ejectment,. 
against the plaintiffs under, the provisions of 
the Rent Act. “The basis of the proceedings was 
the decree in the rent-suit. Ejectment was 
ordcred by the Rent Court on 30th April 1915. 
On 6th December 1920 the plaintiffs filed the ' 
present suitfor a declaration that they were under- 
proprictors' of tbe land. It was contended. by 


Vol. 94) INDIAN 
MANOHAR LAL U, ACHHUTANAND, 


the defendant that the suit was barred ‘by ‘time: 

.Held,.that the limitation for the suit being six 
years under Art. 120 of Schedule I to the Limi- 
tation ‘Act, it was not time-barred, -inasmuch 
as time was to be-calculated from the date of the 
'decisiou of the ejectm2nt proceedings, as those 


"proceedings were: corollary to the decree in the : 


suit for recovery of rent and wete expressly found- 
-ed-on-the decree; and as the cause of action which 
arose on the'passing of the decree in the rent-suit 
continued until the order in the ejectment pro- 
ceedings was pronounced. [p. 342, col. 1.] 

A shankalap  koshis! may ‘or may not be an 
under-proprietary tenure. The expression is 
"not a term of art always denoting an under-pto- 
. prietsry tenure. ([p. 342, col. 2.] 


Second appeal from the decree of the-- 


Subordinate Judge, Sultanpur, dated the 
roth February 1922, setting. aside an order 
of the Munsif, Sultanpur, dated the 31st 
May 1921. 
. Mr. Niamat Ullah, for the Appellant. 
M Hyder Husain, for Respondent 
0. -I. 


‘JUDGMENT.—The plaintiffs brought 
„à suit in the Court of the Munsif 
of Sultanputr for a declaration that they 


were under-proprietors of 44 bighas 15" 


biswansis of- land specified in the list 
attached to the plaint situate in _Mauza 
Shafipur, Pargana Chanda, in the District 
of Sultanpur. The defendant is tbe pro- 
prietor of the village. : So much of the 
defence wth which I am now concerned 
in this appeal :was that the relief as to 
the declaration was barred by limitation 
and that the plaintifis were not under- 
proprietors of the land in suit. Both 
these points were decided in favour of 
the defendant by the Court of first instance 
with the result that the plaintiffs’ suit 
was. dismissed. On appeal by the plaint- 
iffs to the Court of the Subordinate. Judge 
of Sultanpur the decree of the. Court of 
first instance was reversed and the -suit 
was. decreed. 

he- first question-to be considered in 
the ‘appeal is whether the suit is barred 
by time. In the year 1914 ‘the defendant 
brought a suit ‘tinder the provisions of 
the Oudh Rent Act. for the recovery of 
rent in respect of the land in:suit against 
the plaintiffs. In that suit interest was 
also claimed on the rerit-due. The plaint- 
iffs pleaded that they, ‘being "under-pro- 
prietors of-the land in question, were not 


‘liable to pay interest. 
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The ‘Court’ decided 
on the basis of entries in.some of the re. 
venue papets that the plaintiffs were 
not wnder-proprietors of this land ard 
were consequently ‘liable to' pay interest, 
The decision'is dated the 14th August 
I9r4. It is not shown that the ' decree 


-for thé arrears ‘of rent including the in. 
‘terest: ‘payable thereon was ever put into 


execution by the present defendant. Tn 
1915, however, he instituted Proceedings 
in ejectment against the present" plaintiffs 
under the provisions "of section ‘52 of 
Oudh Rent Act. The basis of the proceed. 
ings. was the decree in thé rent-suit.' Eject- 
ment was ordered by the Refit’ Court 
on the 3oth April 1015. TT: 

The plaint in ‘the present suit was 
originally filed in the Court ‘of the Sub. 
ordinate Judge of Sultanpur ‘on eth 
August r920. The value of the property 
Jin suit for the purposes of jurisdiction 
was fixed at Rs. 4,000. The defendant 
-objected to the valuation made By the 
pl aintifis. At the hearing of the Suit 
in that Court on the 6th December rezo 
the plaintiffs admitted the value’ of the 


property as given by the defendant: tg 


be Rs. :,000. The plaint was accordingly 
returned by the Subordinate “Jrdge: for 
presentation to the proper Court and it 
was presented on the same ‘day in ‘the 
Court of the Munsif. ‘The plaintiffs base 
their cause of action ‘on the decision’ of 


the Revenue Court in the ejectmient ‘pro. 


ceedings dated the 30th April’ rgrs and 
if that basis is correct the suit was well 
within time when it'was filed in the ‘Court 
óf the Subordinate Judge and-also when 
it was filed in the Court of the Munsif 

‘the period of limitation being ‘six ‘years 
under ‘Art. 120 of the Indian 'Limita- 
tion Act, The defendant, however, cor 

tends in this Court that the cause ‘of action 
for the suit-arose -when the decision re- 
lating to the question of ittetest wes 
passed adversely to'the plaintiffs on the 
I4th August r9r4. . The plaintiffs -in the 
alternative ürged that if the cause of- action 
arose on the ‘date when'the decision in 
the rent-süit was passed the suit as origin- 
ally filed in the Court of the Subordinate 
Judge was within’ time ‘and they are-en- 
titled in calculating the limitation to the 


* 


* 
w 


0,942 


."under the previous decree. 
grounds I hold that the plaintiff's suit 
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.exclusion. of the period. during which the 
suit was pending in the, Court ot the Sub- 
ordinate Judge under the provisions. of 
sectior 14 of the Indian Limitation Act. 
(The. learned’ Subordinate Judge held 


` that the ejectment proceedings gave a 


iresh cause of action to the plaintiffs and, 
therefore, the.suit was within time. He 


“did not consider the question ofthe appli- 
. cability . or otherwise of the provisions 


_efsection 14 ofthe Limitatior Act. 


i I am of opinion that the time should 
. be calculated from the date of the decision 
of the ejectment proceedings. These pro- 


ceedings were a corollary to the decree 
in the suit for recovery of rent and they 
"were expressly fcunded on that decree. 
The cause of action which arose on the 
passing of the decree in the rent-suit con- 
tinued until the order in the ejectment 
proceedings was pronounced. It is com- 
mon ground that, in spite of the decree 
in the suit for the recovery of rent and 
‘in spite of the order for ejectment in 


` the, subsequent proceedings, the - plaintiffs 


are still in possession of the land in suit 
and. have .paid neither rent nor interest 
On these 


is not barred by time.. 
. "The second point urged is that the 
"plaintiffs are not under-proprietors of 
the land in suit. .It appears that at the 
first Regular Settlement, 1877, the pre- 
decessor-in-interest of the defendant moved 
‘the Settlement Court for assessment cf rent 
on the entire land held by the predecessors- 
in-interest of the plaintiffs. The land in 
suit is only a part of that holding. ‘The 
agent of the talugdar stated that, ''origin- 
ally there was a shankalap koshést of bighas 
131-4 given by the ancestors of my client 
to Har Nandan Goshain" and that the 
defendants in those proceedings '' were the 


. descendants of the three sonsof Har Nandan 


Goshain and held the land in rent-free 
possession up to date. but the dalugdar 
now desires that the shankalapdars should 
pay the muka jama.............and that this 
should be formally declared as otherwise 
defendants . won't pay.” The Court 
in its judgment dated the 5th J ly 1877 
held that there was no question as to the 
existence of the shankalap. and all that 


* 
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the falugday desired was to have his right 
to demand rent on the shankalap hold. 
ing declared. Finally, a decree in the fol- 
lowing termis was passed:— 
“Declaratory decree in favour of the 
plaintiff who is declared to have a right 
as talugdar to demand rent from defendants’ 
shankalapdars on bighas 131-4, such rent 
being calculated as the incidence of the 
Government demand plus IO per cent., 
or Rs. 197 per annum during the currency 
of present Regular Settlement." In the 
khewat of 1265 Fasli the ancestors of the. 
plaintiffs were recorded as shankalapdars 
but in the subsequent years they were 


entered in the Revenue papers in res- 


pect of the lend as gabzadars. . 

Now a shankalap koshist may or may 
not be an under-proprietary tenute. The 
expression is not a term of ait always 
denoting au  under-proprietcry tenure. 
There is an exhaustive discussion of the 
nature of this tenure in the introduction 
of Mr. Sykes’ well-known book, Compen- 
dium of the Oudh ‘Taluqdari Law, on 
pages 181 to 183. I have to determine 
in the present case whether the admitted 
Shankalap koshist was an under-proprie- 
tary tenure or not. The statement of 
the agent already recorded distinctly 
shows thatthe land was held as skan- 
kalap koshist. rent-free by the ' ancestors 
of the plaintiffs from atime long befcre 
the year 1877 when a claim was made 
by the faluqdars for assessment of rent 
only. The Settlement decree, therefore, 
did not for the first time create, the tenure, 
of shankalap koshist but merely recog- 
nised it as a pre-existing tenure on the 
admission made by the talugdar’s agent. 
The assessment of rent, however, was made 
on the footing of the holding being an under- 
proprietary tenure, Rule 7, sub-rule 3, 
of the Rules laid down in the Schedule 
of Oudh Sub-Settlement Act of 1866 is 
as follows:—''In no case can the amount 
payable during the currency of the Settle- 
ment by the under-properietor to the 
talugdar be less than the amount of the 
revised demand, with the addition of ten 
per cent," This method of assessment 
of rent isto my mind a clear indication 
of the holding having ‘been treated as 
an. . uhder-proprietery — tenure, I. am, 
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MUHAMMAD APZAL 7. MUHAMMAD MAHMOOD; 


therefore. of op nion that the decree of 
the ‘ower Appellate Court is not incor- 
rect and should be affirmed. 

The appeal fails and is dismissed wit 
costs. | 


Z, K, Appeal dismissed. 


A—— ra t€ 


ALLAHABAD HIGH COURT. 
EigsTCvit APPEAL No. 66 OF 1921. 
May 14, 1023. l ; 


t 


Preszni-—8Sir Grimwood Mears, KT., 

Ch ef Justice,and Mr. Justice Piggott. 

MUHAMMAD AFZAL AND OTHERS-— 

PLAINTIFFS — APPELLANTS 
TEYS US 
MUHAMMAD MAHMOOD AND OTHERS 
—— DEFEND AN TS---RESPONDENTS, 

Construction of document—Muhanimadan Law 
—Gift in favour of private individual—G#t, 
description of, as waqi, effect of. 

Where in a deed of giftin favour of a private 
individual, the donor, in the course of the docu- 
ment, describes it as wagf, the mere use of the 
word wagf wovld not, in the absence of a con- 
secration, necessarijy involve a transfer of owner- 
ship in favour of the deity such as is required to 
constitute a valid dedication under Muhammadan 
Law. 

First appeal from a decree of the Sub- 
ordinate Jwige, Muzaffarnagar at Meerut. 


Messrs. Ibn-t-Ahmad and Iqbal Akmad,- 


for the Appellants. 
Mr. Bhagwati Shankar (with him Dr, 
Surendra Nath Sen), for the Respondents. 


JUDGMENT.—Tke question raised by 
this eppeal is whether a certain deed 
of the 27th of Merch 1880 was a wagf 
under Muhanimadan Law, that 1s to say, 
‘a dedication of property for charitable and 
religious purposes, or was a gift in favour 
of certain specified individuals. Under the 
terms of the deed certain named persons 
were to take the property becoming owners 
thereof immediately and they ana their 
descendants after them were to enjoy the 
property for ever without any power to 
alienate. If it was in fact.a transfer by 
way of gift in favour of these specified 
donees, then, as the Court below has rightly 
- held, the condition against -alienation 


fails and the descencints of the donees 
take the property with fuil owner- 
ship aud power of alienation. If, on the 
other hand, the document in question is 
in law a deed of wagf other consequences 
foliow. It is quite true that the word 
"wagf" is ised in more than one place by 
the executant in describing the document 
itself. On the other hand, there is nothing 
in the wording of the deed which can 
possibly be stretched so as to constitute a 
transter of ownership in favour of the deity. 
it is expressly and in terms a giftto three 
specified persons. It has been contended 
before us that the use of word‘ wagf' overt- 
rides all other terms in the docume:t, 
and necessarily involves a transfer of owner- 
ship in favour of the deity such as is re- 
quired to constitute'a valid dedication un- 
der Muhammadan Lew. We are not pre- 
pared to accept this contention. It has 
been urged once already in this ‘Court in 


connection with. this very document before `` 


a Bench of which.one of us was a member, 
and was summarily rejected. The crucial 
pessage, quoten from Mr. Syed Ameer Ali's 
book on Muhammadan Law, et page 217 of : 
he -th E ‘ition, is in the following words: 
“when the word waqf, or any of itssynouyms 
in vogue, is used in making the consecra- 
tion, the law fixes.upon it all the legal in- 
cideuts of a permanent and valid dedica- 
tion." This statement of principle im- 
plies that there must be a consecration, 
in the making of which the word wagf is 
used. It seems to us that what we have 
before us here is a gift in favour of private. 
individuals, which the donor, in the course 
of the document, wrongiy describes asa 
'"wogf." We think this is a distinction of 
principle on which this case must ke decided. 
Agreeing with the decision of the Court 
below, we dismiss this appezl with costs, 
ow. GAL Abpeal dismissed. 
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CIVIL, TR No. 92 OF 1922. 
l September I4; 1922. 
Present :—Mr. Ashworth, J..C. 
SHEO NARAYAN LAL——PLAINTIFF— 
. APPLICANT 
. UErVSUS 
‘Musammai MUNAQQA AND OTHERS— 
DEFENDANTS—OPPOSITE PARTY, 

Civil Procedure Code {Act V of 1908), s. 115, 
0. XXXIII, v. 2— Application for leave to 
sue : as ipaiper— Schedule of immoveable property 
omilted—- Rejection -of application-— Revision, 

whether ties. 
^ An application in revision against an order 
. dismissing’ an application for permission -to sue 
as a pauper is permissible inasmuch as such an 
pi prises isin itself a.case within the meaning 

that term as used in section 115 of the Civil 
Procedure : Code. 

Shamim-ud-din v. Amir : Hussain, 4 Ind, Cas, 
777; 12 'O. C. 381, followed. 

‘Buddhoo Lal v. Mewa Ram, 63 Ind. Cas. 15; 43 
* A..564; 19 A. L. J. 558 and Mahadeo Sahai' v. 
Secretary of State for India in Council; 65 Ind, 
Cas. 255; 44 A. 248; 20 A. Li. J. 55; (1922) A. L 
R. (A.Y 7, dissented from. 

-"OrderX XXIII, T. 2,.0f the Civil Procedure Code 
S pe fequíres that the schedule attached 

application for leave to sne as à pauper shall 
fe “bat of moveable and immoveable property. 
Therefore, where, an a Kaanan not merely omits 
to mention an item: of immoveable property in 
the schedule but entirely fails to submit a list 
of “such “property, the: application cannot be 
regatded "d properly. framed. 

Kuppus diyar v. Muthusamy Aiyar, 
27 ind. Cas, ia (1915) M. NS N.31; 1 Ie W. 1068, 
considered. 


Application against an order of the 
Subordinate Judge, Hardo;, dated the 
ririth March 1922. 

Mr. Girja Shankar, for the Applicant. 

“Mr. AU Mokamm id, tor the Opposite 
Party. 


JUDGMENT. —This is an application 
ia revision against an order of the Sub- 
ordinate Judge of Hardoi dismissing 
the applicant’s application for permis- 
sion to sue aS a pauper, 

The first question that arises is whe- 
ther an application in revision 1s per- 
missible under section 115 of the Code 
of Civil Procedure. In Shamim-ud-d n 

v. Amir Hussain (1), it was held that 


() 4 lud. Cas. 777; 12 0, C, 381. 
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such an application for permission to 
sue as a pauper was in itself a case 
within the meaning of that term .as 
used in section 115. T have been referred 
by the non-applicant to a ruling reported 
as . Mahadeo Sahu v. Secretary. of State 
for india in Council (2), wherethe contrary 
was held by Walsh, J. He based his 
opinion on a previous Full Bench decision 
of the Allahabad High Court reported 
us Buddhoo Lal v. Mewa Ram (3), This - 
previous case, however, was a case where 
a decision on the question of the Court’s 
jurisdiction was not held to amount 
to a case within the meaning of sec- 
tion 115. I consider that Shamim-ud- 
dinv. Amir Hussain (1) should be followed 
a that application in revision will 
ie. 

As regards the merits of the case the 
Suboroinate Judge dismissed. the appli- 
cation to sue as a pauper on the ground 
that the.applicant had failed to enter in 
his «pplication the fact that he owned: 11/4 
biswansis in the village of -Dhakia. ‘It is 
urged by the applicant that this 
omission would not amount to a failure 
to irame the application in the manner 
prescribed, and the ruling Kwuppusawmy 
Aiyar v. Muthusamy Aiyar (4). is relied 
on as authority for the proposition 
that a'mere om ssion does not - constitute 
a failure to frame the application «in 
the proper manner. ‘The argument: of 
the applicant would, I think, hold. good 
if the omission were the omission to 
include amongst other items - of move- 
able or immoveable property some single 
item, -In the present ‘case the applicant 
has- entirely failed to submit a list ‘of 
the immovezble property, he has -only 
submitted a list of moveable ' property. 
Order XXXIII, r. 2; specificaly requires 
that the schedule shall ‘be “both :.of 
moveable and: immoveable  propérty. 
The application would not, therefore, 


‘65 p a 2553 44 A. 248; 20.A,.. Le- Je 
I. 


.Q 
55; S R. (A. 
sok 3' Ind. as. 15; 43 A. 564; 19 A, T. Je 


ah 27 Ind. ‘Cas. .891; (r915) M,“ wW. N. 31 
I L.- -Wa 1008, 2 
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appear to be:properly ‘framed. I' might 
have been disposed to regard the applica- 
tionias properly framed if there had been 
two lists, one of the immoveable property 
and..another of moveable property, even 
if the list of iinmoveable . property had 
bee: followed hy the entry ‘nil, provided 
that the - omission of this : particular 
item.of property would conceivably. be in- 
advertent. As, however, the application 
is‘framed,it .appesrs that. the applicart 
omitted to embody in his: schedule on 
important category prescribed by law. 
The -Subordinate. Judge: was justified 
in holding the application not properly 
framea. 

. Ehi .appelicatioa-ds, therefore, rejected 
with: ccsts. 


‘aK. Revision rejected. 


‘ALLAHABAD. HIGH .COURT. 
SECOND CIVIL APPEAL NO. 1661 oF 1922. 
; May 28, 10923. 
. Present - —Mr, Justice Ryves and 
Mr. Justice Daniels, 
- AFTAB BEGAM AND ANOTHER— 
PLAINTIFFS -- APPELLANTS 
' VEFSHS 
MUHAMMAD AYUB AND OTHERS— 
. DREFENDANTS— RESPONDENTS. 
. Morigage—Morigagor deprived of portion . of 


mortgaged property—Substituied security, doctrine 
of, application of. 


The doctrine of substituted security only applies 
where possession of a particular property has been 
awarded to the mortgagor in lieu of an undivided 
share in the-whole-property which was the sube 
ject of partition, It does not apply when the en- 
tire property mortgaged belongedto the mort- 
. gagor, and a person with no title subsequently 

obtained possession of a portion of it behind the 
backof the mortgagee. 

. Second appealírom.a decree of the Dis- 
trict Judge, Saharanpur, .confrming that 
of the Subordinate Judge, Dehra. Din. 

‘Dr. Surendro Nath Sen and. Mr. Mushtaq 
Ahmad, tor the Appellants, 

Dr. K, N. Katiu, for 


: the Respon- 
cents. 


^ 


\ 
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“obtained a ‘decree. 
‘decree they have applied for the sale of the 
house in ‘suit, "Phe present swt was .insti- 
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JUDGMENT.—This - appeal -has been 
argued-on one single point. It. relates 
td a:shop in Landour, which, together 


“with other properties, was mortgaged by 
the first four: defendants to the defend- 
‘ants Nos. 5 ‘to 


I2. These deflerdants 
brought a-suit against their mortyegors and 
In execution of that 


‘tuted by the plaintiff for a declaration 
that the shop :was-liable to .sale, The 
plaintiff has died during the course of the 
proceedings and.the appellants are his heirs. 
The facts on which they based their claim 
are that, in Igu5, the 13th defendant insti- 
tuted a partiton suit against the first four 
defendants, and obtained a decree deciaring 
herright.over 4 sthams out of 84 in this shop 
and ing other hotises and a grove. These 
partition proceedings were. subsequent to ' 
the mortgage, and the mortgagees were 


_ not parties to them. ‘The partition decree 


is, therefore, not binding on the mortzarees. 
The plaintiff’s.case, and the case.on which 
the defendant No. 33 .obtained partition, 
was that the shop „originally belonged to 
one Ghulam Muhammad, whose heirs were 
admittedly the first.four and the a3th de- 
fendants. It is now found as a fact by 
both the Courts below that this particular 
shop did not belong to. Ghulam Muhammad. 
The 13th defendant, therefore, had no right 
to any share in it, and as regards this sh-p 
had no right to the partition decree, «which 
she obtained. In the partition which was 
subsequently cariied out she was allotted 
6/7th.of the shop in suit. Her rights have 
been subsequently transferred to the 
plaintiff. The appellant’s contention is 
that the doctrine of substituted .security 
should be applied, and that the mortgage 
iustead of attaching to the properties mort- 
vaged should be transferred to the prop- 
erties which the first four defendants 
‘obtained: in lieu of the 6/7th share given 
io the 12th defendant in this kouse. -‘TLis 
contention has been repelled by the Courts 
below, and, in our opinion, rightly so. “The 
doctrine of substituted security only applies 
where possession of a particular property 
has been awarded to one party in. liew'of an 
andivided share in the whole property ‘which 
was the subject.of partition. (It does not 
appiy- when -the entire preperty-mortgaged 
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belonged to the mortgapors, and ə person 
with no title has snbseqnently obtained 
possession of a portion of it behind the back 
of the mortgagees, The mortgege when 
executed was'a perfectly valid morteepe, 
and the mortgagees are entitled to take 
.out execution against any portion of the 


-mortgaged property. "heir right cannot 
be affected by any subsequent transfer to 


the plaintiff or his predecessor-in-interest. 
‘We accordingly affirm the decision of the 
Court below and dismiss the appeal with 


‘costs. | 
W.C. A, Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER 5 
COURT. 
First CIVI, APPEAT, NO. 53 OF 1921 
September 15, 1922. 
Present :—Mr. Simpson, A.J. C., and 
- M. Wazir Hasan, A. J. C. 
“Babu BASANT RAI AND OTHERS- ` 
PLAINTIFFS—APPELLANTS 

#4 UCYSUS 

“Lala KESHO RAM, DEAD, AND ON HIS 

DEATH SALIG RAM AND OTHERS-- 

DEFENDANTS-- RESPONDENTS, 

Hindu Law— Joint family—Morigage by manager 
— Interesi, excessive vale. of— Necessity to 
borrow at particular vate—Court, power of, to 
yeduce rate—Civil Procedure Code (Act V of 
1908), s. r1—Res judicata—Suit for partition of 
Hindu joint family property—Morlgage, validity of, 
decision as to—Subsequent suit on morigage— Interest 
and terms of mortgage, validity of, whether res 
judicata. — 

There is no general rule of law that a fate of 
interest over 10 per cent. per annum must always 
be tteated as excessive where thereis amplesecurity 
for the Joan. [p. 347, col 2.] 

Whether a certain rate of interest is excessive 
or not isa question which must depend upon the 
particular circumstances of each case. [p. 347, 
col. 2.] 

A rate of interest on a mortgage loan at r5 per 

cent, per annum compoundable yearly is not 

by itself sufficient to raise the presumption that 
undne influence was exercised in obtaining it 

Py the mortgagee on the mortgagor. [p. 347, 

col. 2.] 

. Abdul Majid v. Kskerode Chandra Pal, .29 
n Cas. 843; 42 C. 690; 19 C. W. N. 809, dissented 
rom. 

Poosathuvat v. Kannappa Cheiliar, 55 Ind. 
Cas. 447; 18 A. L. J. 344; 38 M. L. J. 349; 11 L. 
W. 455; (1620) M. W. N. 3175; 2 U. P. L. R. (P. C) 
62; 22 Bom. L. R. 538; 13 Bur. L. J. 28; “43 M. 
5461 47.1, A. 1; 27 M, In T, 316 (P, C), referred to, 
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Itisincumhent on those who support a mortgage . 
made by the manager of a joint Hindu family. 
to show, not only that there was necessity to 
borrow, butthatit was notunreasonable to borrow 
at such rate of interest and upon such terms as 
are contrined in the mortgage; and if it is not 
Shown that there was necessity so to borrow, 
that rate and those terms cannot stand. Where 
a Court comes to the conclusion that the rate of 
interest is excessive and that no necessity Tor. 
borrowing at that rate existed, it is quite within 
its right to reduce the contract rate to a reason 
able rate of interest. [p. 348, col. 1-] 

Nawab Nasir Begam v. Rao Raghunath, so Ind. . 
Cas. 434; 41 A. 571; 36 M. T. J. 521; 17 A. L. T. 
591; 23 C. W. N. 700; 21 Bom. L. R. 484; 26 M. 
L. T. 40; 3o C, L. J. 86; (1910) M. W. N. 498; 
E U.P. L. R. (P. C.) 49; 461. A. 145 (P.C.), referred 


9. A ae 
. A Hindu father executed a mortgage of family 


property. His son brought a suit for partition 
to which the mortgagee was also made a party. 
One of the reliefs claimed in tbe suit was that the 
mortgage was not binding on the plaintiff. It 
was found tnat the entire amount of the mortgage 
was borrowed for legel necessity, and the relief 
in respect of the mortgage was refused. Subse-. 
quently, the -mortgagee Frought a suit for sale 
on the mortgage to which the mortgagor's son. 
was made a party. He contended that there 
was no neccssity to Lorrow at the rate of interest 
a on the terms stipulated for in the mortgage- 
eed : 

Held, that in the previous suit the only question 
directly and substantially in issue was the validity 
of the mortgage, and that the question ot the 
amount which the mortgagor or his son may be 
called upon to pay in the event ofa suit for re- 
demption being brought by him or inthe event o1 a 
suit for sale being brought by the mortgagee on the 
basis of the mortgage-deed could not be and was 
not directly and snbstantially in issue in the pre- 
vious suit, and that, therefore, the contention 
of the mortgagcr’s son in the present suit was 
not barred by res judicata. -[p. 349, col. 2.] 


Appeal from a decree of the Sub- 
ordinate Judge, Bahraich, dated the rrth 
July 109217, 


Messrs. Bisheshwar Nath Srivastava, 
Bishambhar Nath Srivastava and Haider 
Husain, for the Appellants. 

Mr. Daya Nigham Seth, for Respond- 
ent No. I. 


JUDGMENT.—On the 30th January 
1908 Lala Kesho Ram, defendant No. 1, 
in the suit out of which this appeal 
arises, executed a deed of mortgage for 
a sum of Rs, 6,006 in favovr.of Lala 
Soban Ial and Sardar Shiam Singh. 
The property mortgaged was a two- 
annas share in village Mahadeo Jagdish, 


Vol; 74) 
BASART RAI Y, KESHO RAM. 


- Pargana Ikeune, in the District of Bah-. 
ruich, and 18 admittedly the ancestral 
jotut family property of the morteagor, 
Lila Kesho. Ram,. and his son, Salig 
“Ram, According to the covenant 
the deed of mortgage the interest on 
the money borrowed was fixed at Rs, 1-4-o 
per cent. per mensem with yearly 
rests and the time for re-payment was 
stipulated to be a period of two- years. 
The mortgagor, Kesho Ram, died during 
the pendency of the suit but his death 
hasbrought in no fresh party to the suit. 
His only son, Silig Ram, who was a 
party to tbe suit from the very beginning, 
is now the chief defendant. There was 
another defendant called Maula Bakhsh 
buthe has dropped out of the litigation 
altogether. Lala Swhan Lal, 
the co-mortgagees, has also died and 
the first three plaintiffs in the suit are 
his sons, he fourth plaintiff is the other 
mortgagee, Sardar Shiam Singh. The 
plaintifs prayed for a decree against 


the defendants for a sum of Rs. 28,960-I-3* 


and for sale of the mortgaged property 
in the event of the defendanis failing 
to pay the amount or the decree within 
the time fixed by the Court for  pay- 
ment, The lower Court has granted 
a decree to the plaintiffs for the entire 
principal morcy secured by the deed 
of mortgage and interest at the rate 
of T2 per cent. per annum simple. This 
appeal by the plaintiffs is. against that 

art of the decree of the Court of first 
instance which reduces the interest 
from 15 percent, per annum compound 
toI2 per cent. per annum simple. There 
“is no other point involved in the case 
before us. 

lhe grounds oh which the learned 
Subordinate Judge has based his decision 
with respect to the question of interest 
are two:-—(1) that the mortgagees obtain- 
ed the consent of the mortgagor relating 
to the covenant of interest by undue 
inflzence; and (2) that there was no 
necessity for borrowing at such a high 
rate of interest though there was a 
necessity to borrow. Both these grounds 
are impugned in the appeal besore us. 

inough there is some evidence on 
tue record that- the mortgagces were 
jn a position to dominate the will of 
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the mortgagor yet there is no evidence: 
whatsoever that they took advantage 
of that position and did, as a matter 
of fact, exercise influence in the settle- 
ment of the terms of’ the mortg-ge 
with the mortgagor: nor are the termis 
of the mortgage unconscionable to a 
degree which would justify any presump- 
tion on the pert of the Conrt that mort- 
gagees obtained the consent of the mort- 
gapor by the exercise of undue influence. 
The decision of the learned Subordinate 
Judge on this part of the case seems 
to be wholly based on a ruling of the 
Calcutta High Court in the case of 
Abdul Majid v. Ksherode Chandra Pal (1). 
Ií that case lays down a genero] rule 
of law of the nature, which the leerred 
Suburdinate Judge thinks it does, we 
respectfully differ from that decision. 
On the authority of that case the learned 
Subordinate Judge says: “Where there 
is ample security, an excessive rate of 
interest hos been held te be anything 
over ten percent.” We cannot subscribe 
to the proposition that 2 rate of interest 


.over ten per cent, must always be treated 


as exvessjive rate where there isa simple 
security for the loan. We have no doubt 
in our minds that the security in the 
present case was ample but whether 
a certain rate of interest is excessive 
or rot 1s a question which must depend 
upon the particular circumstances of 
each case. We arc, thereiore, of opinion 
that the rate of interest at 15 per cent. 
per annum is not by itself sufficient 
to raise the presumption that urdue 
inflvence was exercised in obtaining it by 
the mortgagees on the mortgagor. 
See the Jecisicn of the Privy Conncil 
in the case of Poosathurat v. Kannappa 
Chettiar (2). — 

As regards the second question 
appeal, we are of opinion that the 
learned Subordinate Judge’s decision 
tests on firmer grounds. The law on 


in 


(1) 29 Ind. Cas. 843; 42 C. 690; 19 C. W. N. 


9. 

(2 55 Ind. Cas. 447; 18 A, L. T. 344; 3? M. 
L. J. 349: 11 Lh. W. 455; (1920) M. W. N. 317; 
2 U, P. L. R. (P. C.) 62;22 Bom. L. R. 38 13 
Bur. L. T. 28; 43 M. 546; 47 I. A. 1x; a9 M. i, T, 
316 (P. ©), 
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the subject -may be .quoted:from a deci- 
sion of the Privy Council in the case 
of: Nawab Nazir Begam v. Rao Raghunath 
(3). -In -delivering.the “judgment of the 
Privy .Council' Lord .Philimore made 
the'following observation. in. the case :—- 
“Tt is incumbent: on! those who support 
acmortgage made-by the. manager of a 
joint: Hindu family to show, not only that 
there’ was necessity to ‘borrow, but that 
jit.was rot tnreasonable-to borrow at 
some ‘stich high rate. and upon some such 
terms, and if it isnot. shown that . there 
was necessity to borrow at-the rate 
and -upon the terms contained in the 
mortgage, that rate and those terms 
cannot -stand. -The .principle . being 
established, the learned Subordinate Judge 
was right in entering upon the enquiry 
as to. whether the rate’ of interest stipu- 
lated..for in. the mortgage in suit was 
a reasonable one or not: and, if. not, 
was there ‘necessity. to borrow such 
an .unreasonable raté -of interest. On 


the consideration. of the evidence before | 


him arid ‘also of some of the - decisions 
of this ‘Court the learned „Subordinate 
-Judge came ‘to the: conclusion “that 
the Muahajan-of the defendant No. r 
were ready to advance - him a loan of 
Rs. 6,000 at Q per cent. per annum, 
and I see ro reason to disbelieve’ their 
evidence, because this'is the usual rate 
of interest prevailing in 'these Provinces." 
Having come to the conclusion that the 
rate of interest "was excessive and that 
no necessity ior borrowing at that rate 
existed, the learned Subordinate Judge 
was quite within his right to reauce 
it .and we think that there are “no 
sufficient ‘grounds fot interference on 
our-part with that view of his. In the 
case already referred to, the High Court 
had reduced the rate of interest from 
Rs.3-2-O per cent. per mensem with six- 
monthly rests to 12 per cent. per annum 
simple om -the “ground that it had a 
discretion to do so. In referring to 
that part of the decision of the High 


(3) 50 Ind. Cas. 434; 41 A. 571; 36 M. L. J. 
521; 17 A. L. J. 591; 23 C.-W. N. 700; 21 Bom. 
L. R. 484326 M. L. T. 40;.30 C. L. J. “86; (1919) 
M. W. N. 493; 1 U. PLU. R' (P. C) 49; 46 I. A. 
145 (P, C) 4 
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Court Lord -Phillimore observed asfollows?' 
—‘“‘ However this may be, their ‘Lord- 
ships do not think it safe to rest their 
decision upon a supposed discretion 
in the Court or an‘inference - by the- 
Judges as to the sum which would: be 
‘sufficient to. compensate the mortgagee. Ir 
their view, as already stated, the question 
is-one of the authority of a manager 
of a joint Hindu family, and it is because 
their -Lordskips agree with the:High. Court 
that this authority was exceeded to the 
extent already stated that tkey concur . 
in the conclusion at which that Court 
arrived." In the present case we are - 
of opinion that the finding of the learned 
Subordinate Judge amounts - to this, 
that the authority of. the ‘mortgagor 
in borrowing money at a rate of interest 


higher than 12 per cent, per annum 
was exceeded. We - agree with that 
finding. 


There is one more matter to which 
short reference may now be made. Jt 
appears that in 1913 Salig Ram, the pre- 
sent respondent, brought a suit in the 
Court of the Subordinate Judge of Bah- 
raich for partition of the ancestral joint 
family property including the property 
now in suit. To that suit his father, 


Kesho Ram, was the first defendant, 
Amongst other defendants were the 
present  mortgagees. l 


One of the reliefs claimed“ was that 
it might be declared that the deed of 
mortgage. dated the 30th January 31908, 
now in suit, was not binding on the 
plaintiff. The mortgagees joined issue 
with the plaintiff in respect of this relief, 
The result was that the Court of first 
instance and this Court on appeal dis- 
missed the claim of Salig Ram in respect 
of the declaration which he sought with 
rgeard to the deed of the 30th January 
I908. 'The Courts found that the entire 
sum of Rs.6,000 borrowed under the 
deed of mortgage was borrowed for 
legal necessity. One of the issues framed 
in the present suit in view of the plead- 
ings in the case was, ‘Whether the plea 
as to immorality and want of family 
necessity is res judicata between the 
parties.” “This issue has been decided 


in favour of the plaintifis.and the de- 
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Cision of the learned Subordinate Judge 
is no longer contested in appeal before 
us. The defendants led evidence to 
' Show-that the rate of interest stipulated 
for in the mortgage in suit was excessive. 
The plaintiffs then produced evidence 
to show that it was not so. After the 
plaintiffs lad examined their first witness 
the defendants’ Pleader filed an. applica- 
tion on the 26th May 1921, tke object 
of which was to give notice to the plain- 
tiffs that the defendants wanted to argue 
the point that, “the rate of interest 
itself is so; exorbitant that there: was: no 
necessity to take a loan at such a rate 
of interest by hypothecating the mortgaged 
property.” ‘The Court drew the plaintiffs’ 
attention to this application and the 
plaintiffs Pleader stated that in - view 
of the application he wanted to examine 
the defendant No. 4. At the heating 
of. the. suit following this the plaintiffs 
produced the ‘defendant No.4 as their 
first witness. The finding .of the learned 
Subordinate: Judge on. the question 
thus raised in respect of the propriety 
of .the interest charged in the deed 
of mortgage has already been noted, 
discussed and. decided by us in the 
preceding portion of our judgment. 
The appellants’ learned Couusel urged 
before us that in view of the ' previous 
litigation the question. as to the rate 


of interest. was res judicata between the ` 


parties and consequently the defendants 


could not be permitted to. challenge : 


it in the. present suit. In the memoran- 
dum of appeal presented to this Court 
no ground, was taken. with respect to this 
matter nor. was any issue asked for 
to be framed by'the plaintiffs in the lower 
Court after the petition of the 26th May 
10921. was. made. On the other hand, 
they proceeded to. adduce evidence re- 
lating. to that question. We. think 
that, in the circumstances; it would not 
be fair to. the respondents to allow this 
plea .of res judicata -to be now taken 
in the Court of Appeal: but às at the 
hearing of: the appeal we were not 
disposed to decide this matter then and 
_there we permitted. arguments to be 
addressed. to. us on that question,. our 
conclusion is that the plea of resjudicata 
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in respect of the interest is devoid of 
substance. In the previous suit the 
only question directly .and substantially 
in issue was the validity of the mort- 
gage. The question of tbe amount 
which the mortgagor or his son may 
be called upon to pay in the event 
of'a suit for redemption being brought 
by. him or inthe event of a suit for 
sale being brought by the mortgagees 
on the basis of the mortgage-deed could 
not and was not directly and substan- 
tially in issue in the previous. suit. Any 
decision as to the exact amount of mort. 
gage payable in either of the two events 


"would have been premature. 


The appeal, therefore, fails and is dis- 
missed with costs. 
ZE ` Appeal dismissed, 


ALLAHABAD: HIGH COURT.. 
SECOND CIVIL APPEAL NO.r96-or 1922. 
March 27, 1923. 
Preseni:—MWr. Justice Lindsey and Mr. 
Justice Daniels. 

Raja LALTA PRASAD AND ANOTHER! 

— DEFENDANTS—ÁÀPPEILANTS. 
UCYSHS 
RAM BAHADUR-—PzaAiNTIEF—- 
RESPONDENT. 

Jurisdiction of Courts—Suit for declaration: of 
grove-holder’s ittle--Civil Court, power of. 

A Civil.Court cannot give a declaration regard- 
ing a plaintiffs right to hold a grove as long 
as the grove. exists. - But it is perfectly com- 
petent: to declare that the plaintiff is the owner 
of the trees in the grove. 

Manna v. Rang Lal, 39 Ind. Cas. 859, followed. 

Secoud appeal from a decree of the 
Subordinate Judge, Pilibhit, dated 
the 17th November 1921. | 

Mr. N. P. Asthana, for the Appellants. 

Mr. S.C. Das, for the Respondent 

JUDGMENT.—The appellants in this 
case brought a suit ina Rent Court for 
the ejectment of the plaintiff-respondent 
irom certain land. i 

The respondent put forward the plea 
that he was the owner of the land and 
that it was grove land; 


|| 
-4 


"m 
we 
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The Rent -Court took action under 
section 199 of the Tenancy Act and directed 
the respondent to file a suit in order to 
have the disputed question of title deter- 
‘mined, Itis out ef this suit that this second 
appeal has arisen. ; 

In his plaint the respondent claimed 
to be the owner of the land in question 
as also of the trees situated uponit. He 
further claimed that he had sunk a well 
and had constructed a house oa the land 
and ke asked for a declaration of his pro- 
prietary title with respect to all this 
property. In the second paragrapgh of 


his plaint he stated that, even oa the as. . 


sumptiop that he was a grove-holder, the 
opposite party - had no right in law to eject 
him, 

The Court of first instance dismissed 
“the suit finding that the plaintiff was 
not the owner of the soil. The Munsif 
was of opinion, however, that the plaint- 
‘iff was a grove-holder. He held that he 
had no power to give any declaration to 
. that effect in proceedings which had come 
into his Court in accordance with the pro- 
visions of section 199 of the Tenancy Act. 


In appeal the Subordinate Judge has. 


found that the plaintiff is not the ¿owner 
of theland but hefound him to be the 
owner of the trees in the grove and he 
has given him a decree tothe effect that 
he is entitled to hold. the grove as long 
as the grove exists. 

The contention before us is that the 
" Civil Court had ro authority to give a 
declaration regarding the right of the 
plaintiff to hold the grove aslong as the 
grove exists. It is said that the only ques- 
tion which the Civil Court could properly 
entertain was the question of proprietary 
title. 

We have Leen referred to the judgment 
of a Bench of this Court, Letters Patent 
Appeal No. 44 of 1916, decided on 
the 3rd April 1917.) [Manna v, Rang Lal 
(i) That was a ‘case somewhat 
similar to the present. There the lower 
Aprellate Court found that the plaintiff 
had not succeeded in proving himself 


to be the proprietor of the land but had 


come totheconclusion that he wise ititled: 
to the trees and had passed a decree iu : 


the following terms :— 

“ "The decree of thelower Court is modi- 
fied and it is declared that the plaintiff 
isthe owner of thetrees in grove No. 111 
as entered in the Former Settlement and 
No. 117 as entered in the Recent Settle- 
ment and that heis not the owner of the 
land." . 

It was held in the case that that was 
a perfectly good declaration which was 
within the competeace of the Civil Court 
and had the decree in the present case 
been in that form, we could not have inter- 
fered with it. It seems to us that, follow- 
ing ` the case just mentioned, we ought to 
alter theformofthe decree of the Court 
below and bring it into conformity with 
the' decree which was passed in the case 
to which we have just referred. 

It has been argued on behalf of the 
appellants that thereis no finding that 
the plaintiff is the owner of the trees on 


this land but we think that this point ` 


is clearly established. The lower Appel- 
late Court found that the grove had 
been transferred tothefather of the present 
appellants in the year 1890. There is 
on the record a sale-deed by which this 
property was transferred and the sale- 


deed clearly makes mention of th: trees in - 


this grove being transferred by way of sale, 
It isimpossible to doubt, therefore, that 
the Court below really found that the 
plaintiff isthe owner of the trees. 

We, therefore, allow the appeal to this 
extent that we modify the decree of the 
Court below and substitute for the de- 
claration given by the learned Subordi- 
nate Judge:the following declaration, 
namely, thatit be decreed that the plaint- 
iff though not owner ofthe land is owner 
of the trees on the plots in suit. With 
this modification in the lower , Court's 
order we dismiss the appeal. We make 
no order as to costs. 

The cross-objections have not been 
pressed, They are also dismissed without 
any order asto costs. 


M. A. &. Decree modified, . 


x 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Civi, REVISION No. 121 of 1922. 
November 16, 1922. 
Present:—Mr. Daniels, A. J.C. 
JAG MOHAN SINGH AND OTHERS— 
— PLAINTIFFS—-APPLICANTS 
YENSUS 
MATA BADAL AND OTHERS-——DEFENDANTS 
OPPOSITE PARTY. 

Civil Procedure Code {Act V of 1908), S. 115, 
O. LVII, r. 7—Revitw, refusal to grant—Re- 
vision, whethey lies. -— 

The granting of a review is a matter peculiatly 
Within the discretion of the Judge who passed 
the decree; no other Judge can hear an applica~ 
tion for review, and if the Judge who tried the 
case refuses to granta review, his order is by 
r. 7 of O. XLVII of the Civil Procedure Code 
expressly declared not to be appealable; nor 
is an application for revision against such order 
competent. m 

Application for revision against «n order 
of the Subordinate Judge, Sultanpur, 
dated the 26th August 1922. 

Mr. Bisheshwar Nath Srivastava, for 
the Applicants. | 

Messrs. A. P. Sen and Niamat Ullah, 
for the Opposite Party. 


JUDGMENT.—This is an application 
for ‘revision of an order of the Sub- 
ordinate Judge of Sultanpur refusing 
to review his order. It-appears that the 
learned Judge had made a m stake as to 
a Will which was before him in thinking 
that it was registered in the lifetime of 
the testator. No appeal was preferred 
from his decision but the applicants ap- 
plied for review. The learned Subordinate 
Judge refused to review his decision on 
the ground that his decision was based 
not solely on the fact of registration in 
the testator’s lifetime but also on oral 
evidence. This is no doubt true though 
certainly the fact of registration appears 
to have been the main point influencing 
his decision. My chief reason for reject- 
ing this application, however, is that the 
granting of a review is a matter pecu- 
liarly wthin the dscretion of the Judge 
who passed the decree. No other Judge 
can hear such an application and if the 
Judge who tried the case refuses to grant 
a review, his order is by r. 7 of O. XL VII 
expressly declared not to be appealable. 
If this Court is on revision to consider 
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the sufficiency of the Subordinate Judge's 
grounds for not allowing a review it 
would be difficult to distinguish a revision 
from the appeal which the law expressly 
refuses. I accordingly reject the present 


application though under the circum- 
stances without costs. 
Z, E. Revision rejected, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 39 0F 1922, 
May, 4, 1923. 
Preseni:—Mr. Justice Gokul Prasad. 
NARAIN SINGH —DEFENDANT— 
APPELLANT 
Versus 
ZALIM SINGH AND ANOTHER—PLAINTIFE 
AND DEFENDANT— RESPONDENTS. 
Civil Procedure Code {Act V of 1908), s. 47 
—One decree-holder agreeing to pay others but fail- 


ing to do so—Sale in execution by other decree- 
holder — Fraud—Suit to set aside sale, whether tom- 


petent. ; 

In a suit to recover property sold 
ct an auction-sale in execution of a 
decree it appeared that one of several decree- 
holders had agreed, in consideration for a 
conveyance of certain land in his favour, to pay 
up his co-decree-holder but did not doso, with the 
result that the property was sold in execution 
taken out by the other decree-holder: 

Held, that the sale could not be set aside by 
an application under section 47 of the Civil Pr 
cedure Code and that the suit was competent. 

Prosunno Kumar Sanyal v. Kali Das Sanyal, 
19 C. 683; I9 I. A. 166; 6 Sar. P. C. J. 209; 9 Ind, 
Dec, (N. S.) 899 (P. X.), distinguished. 

Second appeal against a decree of 
the Subordinate Judge, Agra, dated 
the 22ud of September 1921, ; 

: Mr. M. L. Sandal, for the Appellant. 


Mr. N. P. Asthana, for the Respond 


sent, 


JUDGMENT.—This is a defendant 
appeal arising out of the following cir 
cumstances. It appears that. there were 
two decrees outstanding against the 
plaintiff, one Nu. 1653, aud the other 
No., 1307. The defendant Lal Hans 
was a decree-holder in both these de. 
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crees but in decree No. 1653 there were 
other: decree-holders-also.- A contract 
“was entered into. between the present 
plaintiff and Lal Hans, the decree-holder 
‘aforesaid, that. the. latter would pay off 
both, the decregs and the plaintiff would 
transfer 144 bighas to:him out. of 16 
bighas and odd share which the plain- 
tif had, purchased at auction on the 
: zoth of July 1905. The plaintiff carried 


out his part of the contract and exe-’ 


. cuted a sale-deed of the property in 
favour of Lal Hans... Lal Hans satis- 
fied the decree No. 1307 only but did 
not py off the other decree-holders 
in decree No. 1653. lal Hans, how- 
ever, got mutation of names effected 
in his"favour of only 4 bigkas and odd 
out of r4. bighas' and. odd share sold 
to- him, The decree-holders, other than 
Lal Hans, of the decree. No. 1653 exe- 
cuted. the decree and' put up to sale 
the. 11. bigkas and. odd share. which 
stood in the name. of. the plaintff be- 
cause Lal Hans had obtained mutation 
of names in: only 4: bighas and odd out 
of the 14 bighas and..odd sold. to him 
by -the plaintiff. These rr bighas end 
odd- were -sold, the decree was satisfied 
and a surpius amount was left over. 
"his surplus amount of. Rs, 55 was 
withdrawn. by the- plaintiff Zalim Singh. 
This- was in the: year Ig14, On the 
23rd March 1920 the plaintif.. brought 
the. present suit to. recover from Narain 
Singh who had purchased the property 
at: auction-sale. The property sought 
to be recovered was one bigha and: odd 
the .difierence between. the 16 bigkas 
and odd owned by the plaintiff origiu- 
ally and the 14 bigkas and. odd sold 
by him to Lal Hans. This Narain 
Singh, defendant, is the son of Lal Hans 
aforesaid, > who has also been made a 
defendant. lhe. defence. pleaded was 
that defendant Ial Hans. kad. not com- 
mitted. any fraud- on the. plaintiff and 
the plaintiff had ro tight to sue, that 
he was estopped from contesting the 
validity of-the sale because he had taken 
back the.surplus money. It was also 
contended'-that the-suit'did not lie hav- 
ing regard: to the provisions of section 
47. of: the Cede of.Civil Procedure. The 
Trial Court decreed tke claim subject 
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to the plaintiff payiig Rs. 50 a part 
of the surplus amcunt to- the defend- 
ant Lal Hans. The defendant Nerain 
Siugh the  auction-purchaser west up 

in appeal and the learned: Judge of 
the lower: Appellete Court- hes confirm- 
eJ the decree of the Court: below ex- 
cept in so far as it modified the 
decree of the First Court by allowing - 
Rs.55'to the defendant Lal: Hans. The 
defendant comes. here in second appeal 

and the only: ground urged by ‘him is 

that the suit is berred by section 47 

of the Code of. Civil: Procedure. ‘The 
learned Vakil for the appellant has. re- 

lied: upon: tlie: case-of Prosunno Kuma 

Sanyal' v. Kali Das Sanyal (1y in, sup- 

port of the.-contention thet. the pro- 

cecdings could have beem taken. un- 

der section 47 of tlie Code of Civil' Pro- 

cedure in this matter, I cannot” agree 

to this contention, This’ ruling was 

passed under the old Code of: Civil Pro- 

cedure and laid down that the. question | 
of fraud also between the judgment- 

debtor and the auction-purchaser could © 
be determined under section 244 of. 
the old Code of Civil Procedure. In 
the ptesent suit, however, thè- question 

of fraud has arisen in this way that 

the judgment-debtor pleads that one. 
of the decree-holders who had agreed. 
to pay up his co-decree-holder. did. not 

do so with the result that the property. 
was sold in execution taken out by 

the cordecree-holder and the. plaintiff 
was daninified and justified. to sue to: ` 
recover his property. . This was neither’ - 
iraud in publishing nor conducting .the 
sale. I hold that an application. "ike 
the present suit covld not have been 
made under section 47 of the Civil Pro- 
cedure Code. I, therefure, dismiss. this 
appeal with costs. 


K. S. D, Appeal dismissed, 
(r) 19 C. 683: 19 I. A. 166; 6 Sar. P. C. J. 2091. — 


. 9 Ind. Dec. (N. 5.) 899 (P. C.). 
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LALLU MAL V. REOTI RAM. . 


ALLAHABAD. HIGH COURT.. 
 Crvin REVISION No. 51 OF 1923. . 
May 21, 1923. 


Present: —Mr, Justice | Ryves, 
H kim LALLU M ALA DEFENDANT 
~ `. APPLICANT 


: YENSU $ 5 
Pdt. REOTI RAM- Pramrir-— 
.. OPPOSITE: PARTY.. 

Limitation’ Act (IX of 1908), 3. ro— Promis- 
sory-nole=—— Admission of execution: not inter partes 
Acknowledgment. 

The-mere'fact'thát-in some des case: between 
different parties the défendant. admitted the- exe- 

‘cution ofa promissory-note, the basis of the sut, 
-is not an acküowledgment of liability . within 
the meaning of section 19 of the Limitation- Act, 


^Sn Ran ov. Firm Sobha Ram-Gopal Ràt, 67 . 


Ind. Cas. 5131:20 A. La. J 315 (1923) AnI. R. (A) 
2133-4 U. P. d. R. ta) 1531 44 A; 521, Nata” 
uished, 

Civil revision from: an order of the 
Tudge, Small Cause . Court, Nagina, 
dated the 7th Novettiter 1922. , 

Mr. M.N. Raina, for the Applicant. . 

Mr. Durga Prasaid, for thé | Opposite 
Party, 


- 4 UDGMENT phis is a civil. revisioil 


ion a decree of the Court of Small Causes; 
The suit was based on 2 promissory-rote 
executed by the defendant ou the r5th 
of April 1910. rhe suit was filed_on.-the 
28th. of, -April 1922. The defendant. pnt 
“in a written statement, the Second .para~ 
graph. .of which runs as tollows: -— 7 


. “The plaintiff (who is a fotsht). led the’ 
defendant to believe that he’ would per- . 


form adequate . puja. which would, have 
theefiect of saving the lives of his children 
and.they would survive the age of one 
year, and for this, the defendant agreed 


to pay Rs. 30 to the plaintift out ‘ct Oech.” 


Rs, 8 was paid in cash and the balance 
was payable after the child had survived | 
the age of one year, ' - It was on this undi er- 
standing that the promissory-1i ote . was 
written. ‘The .chitd, died within a ‘year 
“of its birth and hence: nothing was payable. ^ 
The other ground taken was that the suit 
was barred. by” limitation. 


behalf of the defendant were present. but, 


as a matter of fact, the Court took no eviz: | 


dence at all, -holding that it was not open 
to the defendant. who admitted the exe 
jenen of the promissory-note to plead 


4 
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ment of, liability 


It’ appears 
from the record: that five witnesses on. 
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want of consideration and, reliance was 
placed on Sri Ram v. Firm Solihi Rám- 
Gopal | Rai (1) ldo'mot think that, ruling 
is ‘applicable: in this case. I think: under 
the 31d proviso tosection:92 of the Indian 
Evidence “Act, the Cotirt: should, have 


~ a = whe 


gir. On thefategt it, the Stitt is barred 
by limitation. as it Was not filed until the 
28th.. of April. 1022. In order to britiz 
it within lithitation -it was pointed out . 
that, in some'other suit. (not betwee these 


parties); this: prómissóry-iote | lad. ‘been 


exhibited and. on that occasion,-some. tine 


in 1920; the Geféndart had. admitted its 


execütion, THe Coüit lids held: that the 
mere fact” that on the bà ck of the note 
thereisinthehar dwiiting ofthe defendant 
the words '* Executioi admitted," artt 
tke endofSemerit of: the Minsif 'sliWing 
the. datei isa süfficiert compliance | of the 
provisions. of. section: .I9 of the Indian 
Limitation: Act. It seembt6 me that the 
mére fact that i in'sóhie other case. the de- 
feidamnt, Jüerely edmitted the éxetütion 
of the’ document. is not.an acknowledg- 
‘within the Meaning 
of the ‘section; No evidence was takén 
and there i is: “nothing. Düt the endorsement. 

In.my opinion’ -it has not. béen® shown that 
the süit was within limitation, it, ther refore, 
sliculd: Haye béen -disitiissed, I. accordingly 
allow this application and-set: dside-the 


decree of the Court below: with: costs, - 


M, AL Az.) 7 A’ ‘pli cation allowed. 
;9 67 Tid. Cas. 515; 20°A, Iz. 315; (1022)' A, 
R. (A) 213; 4' U. P. L.-R. "dj 1533 LI 521. 
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- COURT. 

SECOND Civi APPEAL No. IIy or 1922. 
wi . Septeriber, 6, 1922. . 
Present.:—Mr. Asliwor th, l C. 

JAMNA PERSRAD—DEFENDANT- M 

SU. , APPELERNT 
foo Versus .- -. 
BALBHADDAR. Praustije— 
- RESPONDENT, ` 


Hindu < Láyrz Joint ` , family. Ania Hon by 


managet = Fenta tit deed, “value— f= Necessity 
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z ] t Enquiry, proof of—Artetedent debt, what ts 


~—Dett whether: binding. on son during lifetime 
of father—Pre-emptor from vendee, position of— 
Civil Procedure Code (Act. V of 1908), O. XLI, 
v. 2— Appeal—-Tgsue disposed of on two grounds 
.— Decision on one ground attacked— Appellate 
:Courl, power of, to deal with issue generally. 

. A.recital.in a deed by the manager of a joint 
Hindu family, which is impugned by the other 
members of-the family, is iíot by itself sufficient 

.io establish -necessity, but it is clear evidence 
.of-the representation, and. when proof of actual 
. enquiry has become impossible, the recital coupled 
with circumstances, such as to justify a reasonable 
‘belief that ‘an ‘enquiry would have confirmed 
“the truth of the recital, would be sufficient evidence 
to support the necessity stated. [p. 356, col. r.] | 
A representation by the father, even if he is not 
the manager, is, for the purpose of effecting the ques» 
‘tion whetberthe deed wasin consi”eration of the 
‘paymert of antecedent debts, no less and no mcre 
.admissiblein evidence than the representation of 
' the father as manager : f6r, the real value of the 
representation is that it indicates the scope of en- 
"quiry that has or may. be presumed to have 
‘been made. [p. 356, col. 1.] - 
` ‘Ramman Lal v., Ram Gopal, 47 Ind. Cas. 987; 
.5 O. I. J. 629;21 O. C. 200 and Suraj Narain 
'v. Ratan Lal, 40 Ind. Cas. 988; 20 O. C. 211 at 
:p. 219; 2n C, W. N. 1065; 2:P, L. W. 160; 33 M. 
«I. J. 1380; 15 A. L. J. 684; xg Bom. L. R., 737; 
22 M. IL. T. 121; 26 C. L..J. 267; 6 L. W. 509; 
(1917) M. W. N. 477; 4 O. L. J. 762; 40 A. 159; 
44: Il: A. ‘201, considered and explained, < 
+ Brij. Lal v. Inda. Kunwar, 23 Ind. Cas. 715; 
' +36 A:-187;26 M. L. J.. 4423-18 C. W. N. 649; 12 
,A- T. J..495; 19 C. L. J. 469; (1914) M. W. N, 
4095; 15 M. L. T. 395; 16 Bom. L. R. 352; 1 In W.. 
~ 794 (P. C.) and: Nanda- Lal Dhur Biswas v. Jagat 
: Kishore: Acharjya, 36 Ind. Cas. 420;43 1. A. 
: .249;20 M. L. 1.'335; 31 M. L. J. 563: (1916) 2 
= . eM. W. N. 336; 4 L. W. 458; 18. Bom. L. R. 868;- 

^14 A. LOJ. 1103; 24 C. L: T. 487; 1 P. L. W. x; 
^21. C. WEN. 225;44 C. 186; 10 Bur. I. T, 177 

(P. C), referred to.” 

. The definition of an antecedent debt as a debt 
"incurred. irrespective of the credit obtainable 
from joint-famıly property” is to be regarded 
as one to be construed in the light of the particular 
~ facts before a Court, and ag not excluding from 
the category of antecedent debts money borrowed 
. on a hypothecation-bond, since the personal 
liability for debts so secured continues to exist 
eT of the Hypothecation. (p. 357, 
colr] > 
- Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
'" Cas; 280; 44 I. Af 126; 39 A. 437; 21 C. W. N. 

698;1 P. L. W. 557; 15 A. I. J. 437; 19. Bom. 
*L. R. 498; 26 C. L. J. 1;33 M. L. J. 14; (1917) 
M. W. N. 439; 22 M. L. T. 22; 6 L. W. 213 ' (P. C.) 
and Ram Det v. Suraj Bakhsh, Go Ind. Cas. 177, 

v 23 O. C. 204 at p. 211; 7 OCI. J. 509: 2 U. P. L. 
‘R. (0) 156, referred to. : 
In the absence of any covenant to that effect, 
a usufructuary mortgagor, as such, is not personally 
liable to te-pay the loan. [p. 357, col. 2.] 
' "Theanteécedency of a debt incurred by a father 
tray be invoked to uphold a transfer by him as 
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against the sons even during the father's lifetime, 
[p. 358, col. 1] | .. ML 

` Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280; 44 I. A. 126; 39 A. 437; 21 C. W. N. 
698; x P. L. W. 557; 15 A. L. J. 437; 19 Bom. 
I. R. 498; 26 C. L, J. 1; 33 M. L. J. 14; (1917) 
M. W. N. 439; 22 M. T. T. 22; 6 l. W. 213 (P. ©), 
interpreted. : 

A pre-emptor cannot stand in a better position 
against the sons of the vendor than the vendee 
from the father, except that, -beingin aless favour- 
able situation than the vendee to prove proper 
enquiry as to the existence of necessity or of 
antecedent debts of the father, less strict proof 
of enquiry may be required of him. The burden 
of proving their existence, however, is not shifted 
by pre-emption from the transferee to: the sons, 
unless the sons were parties to the: pre-emption. 
decree, .[p. 353, col. 2.1 ` 

Where an issue is disposed of by the Trial Court 
on two grounds and the decision on‘one of them 
is attacked in appeal, it may be taken that the. 
appellant desires to impugn the decision on the 
issue generally, and the Appellate Court has power, . 
under O. XLI, r. 2, of the Civil Procedure Code, 
to deal with the whole matter. [p. 355, col. 1.] 


Appeal from a decree of the District 
Judge, Fyzabad, dated the 7th January 
1922, upholding that of the Additional 
Subordinate Judge, Fyzabad, dated tte 
31st July r920. . 

Mr. Niasiat Ullah, fcr the Appellant. 

Mr. La Behari Singh, for the Respondent, 
 JO0DG3MENIE.—This second  'appeal 
arises out of the suit brought by res- 
poadent No. x, Bilbhaddar, in the Conrt — 
of the Süboidinate Judge of - Fyzabad. 


"Phe plaintiff -io the suit, Balbhaddar, 


brought the suit to ‘obtain ' possession 
ot a certain mahatwhichhad been alienat-. 
ed by his father Lachhmi Dat who was 
made defendant No. 1, This defendant 
died after the decision of the Court of 
first hering and before the first appeal. 
The sale by Lechhmi Dat was in: favour 
ot certain persons but they iost the 
property by a pre-emption suit brought 
by oae Udit. Udit again lost. the: prop- 
erty bya pre-emption suit to ‘the defend- 
aut No. 2, Jamaa Pershad, the present 
appellant. . - 
^" Heace the suit is really one against 

Jaana  Pershad. Both the lower Courts 

found that the property was to be con- 
Sidered. ancestral property and not -the 

selt-acqitired property of Lachhmi Dat. 

This finding is not impugned. The -Court 
of first hearing held that ‘he burden 
of proving that the deed by Lachhrj 


ran 
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Dat was either for legal necessity or for 
payment of antecedent debts was on the 
defendant No.2 anc found »gainst him 
as he produced no evidence. An appeal 
was filed hefurethe lower Appellate Court 
calling in question the decision that the 
sale was not for legal necessity. "ihe 
decision that it was not on account 
of antecedent debts was not impugned 
in the Memorandum oi Appeal. When, 
however, the case was argued in the 
Court the appellant dia not argue on the 
point whether the sale was tor legal 
necessity but only on the question 
- whether it was on account of-entecedent 
debts, the latter point, as stated’ above, 
not having been urged in the Memo- 
randum of Appeal. "Ihe lower Appellate 
Court, however, excused this omission 
and decided the appeal as if the. First 
Court's decision that the sale was mot 
01 account of antencedent debts had been 
impugned. The District Judge held that 
the only evidence tendered to prove that 
the sale was for antecedent debts 
consisted in the recital by  Lachhmi 
Dat in the sale-deed. He held that 
this recital would be no evidence unless 
it was made by Lachhmi Datin thecapa- 
city of manager. He held that Lachhmi 
Dat could not be held to be manager 
on- the evidence. In this appeal the 
following questions . arise :— 

Was the lower Appellate Court debarred 
from cousidering the question whether 
the sale could be upheld on the ground 
of its being for the purpose of fiquidat- 
ing antecedent debts, in view of the 
fact that the decision of. the First Court 
against the appellant on this point was 
not impugred in the Memorandum of 
Áppeal ? hs 07 M 

The lower Appellate Court was not so 
-debarred as it had power to do this 
under O. XLI, r. 2, Civil Procedure Code. 
Both questions were dealt with under 
one issue in the Court of first hearing 
and the fact that the appellent in his 
Memorandum of Appeal impugned ore 
question could be. teken as meaning 
that he wished to impugn the -decision 
-on the issue generaily. _ 

‘the. second question. is whether a 
recital in a deed by the manager of a 
‘Hindu. family. is- binding ow the other 
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members of the family as an admission 
or otherwise, Reliance is placed by the 
appellant on a cáse heard by two’ Judges 
of this Court, Ramman Lal v. Ram Gopal 
.(r. At the bottom of page 636*-it is 
there stated that, as pointed ott by 
their Lordships of the Priyv Council in 
Suraj Narain v, Ratan Lal (2), statements 
made by a manager are admissible “in. 
evidence against the other members 
ot the family, (to prove that certain debts 
wete antecedent debts of the father 
At the dete of transfer impugned by sons) 
lhe Privy Council ruling referred to, 
though in the report stated to be 19 
O. C., p. 211, is really to be found at 
page 211 of 20 O. C. In that cage the 
question was whether certain properties 
were acquired by successive managers 
on behalf of the’ estate ‘or were their 
self-acquired properties. One  of' the 
parties was Ratan Lal, the -son-in-law 
of an ex-manager, named Ram Narain. 
Ther Lordships of the Privy Council 
treated as important evidence the de- 
position made by this Ram ‘Narain 
three years after he became managet 
or karta. Astudy of the ruling, however, 
will show that this statement was treated 
as an admiss'on by Ram Narain as the 
predecessor-in-interest of 
and ot becaüse he happened to be 
manager. Moreover, inthat casethe suit 
was between members of à joint family 
and not against an outsider. The caseis 
no authority for the proposition that the 
recital in a ,deed' by” a manager will 
bind other members of the family in 
respect of an sl'enetion by him which 
they ere impugning. It has been held 


. by ther Lordships of the Privy Council 


in Brij Lal v. Inda Kunwar (3) and Nanda 

(r) 47 Ind. Cas. 987; 5 O. Lr. J. 629; 21 O. 'C, 
200. : 

(2) 40 Ind. Cas. 988; 20 O. C. 211 at p. 215; 
21 C. W. N. 1065; 2 P; L. W. 160; 33 M. L. J, 
180; 15 A. L. J. 684; 19 Bom. L. R, 737; 22 M. L. 
T. 121; 26 C. L. J. 267; 6 L. W. 509; (1917) M. W. 
N. 477; 4 O. L. J. 762; 40 A. 159; 44 I. A. 201 

P, C.). TE: 
(3) 23 Ind. Cas. 715; 36 A. 187; 26 M. L. J. 
442; 18 C. W. N. 649; 12 AL. J. 495; 19 C. L. J. 
469; (1914). M. W. N. 405;. 15. M. L. T. 395; IG 
Bom. La R; 352; 1 I. W. 794 (P.-C). 
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“Tal Dhur Biswas v. Jagat Kishore Acharjya 
" (4). that a recital. by. a Hind" widow 


in a deed is not by. itself sufficient to 
establish. necessity, but that it is clear 


' eyideace of ‘the representation and that 


whea proof of actual, enquiry has become 
impoxs ble the recital coupled- with 


dicumstauces: such as to justify, areascn- 
able belief that. an, enquiry would have 


coufir med the truth: of the recital; would 


he’ sufficient evidence to support the 


necessity stated. I do not think that 

a. recital by a manager impugned by 
pin nmenibers,of the family. is. entitled 
to higher value than a recital bya Hindu 
widow ~ impugned -by :reversioners,. 

. it i$, however, objected that there 
was 2 findiuz. of fact by the lower Appel- 
late. Court "Which cannot: be set ss de 


da second appeal that Lachhmi Dat was 


not the manager -when he executed the 

sile-deel. Tne. represeatatioa by 
he father, eveiif he were not manager, 
‘would. for the purpose -of. affecting. the 
question whether the sale-deed was in 


- considération of the, payment of antece- 


dent ‘debts appear to me to be no less 
(and no more) admissible in icons 
than. the representation of father - 

‘manager. - It is obvious from the Privy 
Councül ruling. referred to above that 
the’ real value of the representation is 


“that it indicates the scope of eaquiry 
i that has or may, be presumed to have 


‘been made. I do not see, what difference 


it makes as to the fact of this representa- - 


tión whether it was bv the father acting 
aè guardian or not. Apart from this, 
I can find no, evidence whatever to justify 


' the. décision of the lower Appellate Court 


that; Lachhmi “Dat. was not. manager. 
‘The matter was not. considered by the 


Court of first hearing. The lower. Appel- 
late Court has reliéd, as proof that -he 


"7 was: got the. manager, on the fact that 


a wittiess: stated that” some one else was 


‘manager, after- the- death of Lachhmi 


(4 36: 


Ind. ‘Cas. dun LA. 249! ^20 M. L. JT. 

3351.31 M x? Je 5633.: (1016) 2 M. W. N. 336; 4 

Lo W. 4581. 18 Bom. L. R. 868; 14 A. L. J.. 11033 

24.0. T..]..487; 1:P. L. MW. 121 C. W. N. 2251 
44 C. 1865 10 But. I. T. 177 (P. 
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Dat's father, namely a maternal uncle. 
Now such maternal uncle in the presence 
of the father could not have been the 
de jure manager. The family at.the:time 
of the sale-dced consisted of Lachhmi 
Dat and Balbhadder only, Balbhaddar 
being a mincr atthetime. In the absence 
of. evidence that the father was incapaci- 
tated from being guardian it. seems an 
irresistible conclusion that he was guard- 
ian; 

‘The next question is whether,. treating 
tkis recital as a répresentation,. piccf 
of actual enquify can he said: to have 
become impossible to .thlie apyellart, 
if, so, aré there. such circumstances. as 
willjustify a reasonable belief-that enquiry 
would have confirmed the truth of the 
iecitel. The appellant is the pre-emptor 
of a pre-emptor of the vendee of the 
father and manager Lachhmi Dat.. It 
may be regarded as for practical ‘pur- 
poses impossible ror him to prove actual 
eaquiry by .the vendee as the vendee 
would not be likely-if called as a Witness 
by a.-pre-emptor to give evidence in his 
favour. The sale-deed recited, as- debts 
to..be paid by the vendees, various- sums 
amounting to Rs 2,800 comiposed` as 
follows :-— 

RS 1,300 düe on'a hypothecatión-déea 

Rs, 900 due under a pro-note, ana 

Rs. 600 due ou some posséssory mhort- 
gages, 

These suis’ “were all to. bé paid off by 
the vendee andthéir paymént was treated 
as the sale-consideration. He had not 


, paid them off before he was pre-empted 


by the first pre-empting person -but that 


_pre-emptor did pay them o8, The appel- 


lant, as second pre-emptor, repaid the 
ürst pre-emptor the. whole Rs. 2,80. 

Now it is not. unreasonable to suppose 
that. the first pre-emptor would have 
challenged any .part of the consideration 
in the sale deed. which was open to 
objection in his pre-emption suit. That 


the pre-emptor paid up all these sums 


is- in the, circumstances of this case 
sufficient evidence that. enquiry by him- 


.self had, and consequently enquiry by 


the vendee: would have, proved these 
debts to be in existence as debts against 


Fu 


.a debt “incurred irrespective of 
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the father, even if not valid against 
the property; that is to say, the recital 
may be regarded as true as far as it’ 
goes. 

Treating the recital then as evidence 
to this extent, it has to be seen how 
for it is of use to the appellant. ‘The 
Rs. goo due under the pronote was 
clearly an antecedent debt of the father, 
and the re-payment of this sum cannot 


be impugned as forming consideration | 


for the sale. As to the Rs, 1,300 due 
on the hypothecation-bond, it was not 
the 
crejit obtainable from joint family prop: 
etty " and, therefore, would not appear 
to have been an antecedent debt as 
defined by the’r Lordships of the Privy 
Council in Satu Ram Chandra v. Bhup 
Singh (5). It is, however, settled law 
of this Court to regard that definition 
of the'r Lordships, as one to be construéd 
in the light of the particular facts’ before 
it, and as not excluding from the cate- 
gory of antecedent debts money borrowed 
oi a hypothecation-bond, s'rce tke 
personal liability for debts so secured 
Continues to exist independently of the 
hypothecation. [See Ram Det v. Suraj 
Bakhsh (6)]. The Rs. 1,300 must, . there- 
fore, also be regatded ‘as consideration 
binding on the suns. As to the Rs. 600 
secured by the possessory mortgages, 
it is not possible to say merely irom 
the recital whether after execution of 
these mortgages the father had remained 
personally liable for the sums secured 
by ‘them. “A ‘usufructuary | mortgagor 
as stich is not personally liable to re-pay 
a loan. In respect of this Ghose, in his 
Law of Mortgage, page 93 of the. 4th 
Edition, says :— i i 

“In .a purely, usufructuary mortgage 
where the mortgagee takes possession 
of the estate, on the understand ng 
that he shall re-pay himself out of the 
tents and profits, the mortgagor under- 


(5) 39 Ind Cas. 280; 44 I. A. 126; 39 A. 437; 
21 C. W. N. 698; 13 P. L. W. 555 15 ALJ 437 
I9 Bom. L. R. 498; 26 C. L. J. 1; 33 M- L. J raj 
(1017) M. W. N. 439; 22 M. L. T. 22; 6 In W. 
213 (E. C). ' se 

(6) 60 Ind. Cas. 177;23 O. C. 204 at p. 211: 
7.0 L. J. 509; 2 U. P, In R. (O.) 156. 
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takes no personal liability, and the 
mortgagee must, therefore, look exclusive- 
ly to the land for re-payment of the debt. 
Ia the case of Jhanoo Bibi decided 
many years ago, the Suddér  Dewany 
of Calcutta held that in the absence 
of any: covenant, the mortgagor cannot 
be sued personally, and this may be 


taken to be the established rule on the - 


subject ” 

He then quotes a list of rulings to 
support his statement. If Lachhmi 
Dat then was not personally liable for 
the money obtained by this bond, it 
was not an antecedent debt at the date 
of the sale. The burden of prowing 
that the consideration of the sale-deed 
consisted of antecedent debts is on the 
appellant and the recital, therefore, 
fails to help him to prove this in respect 
of the Rs. 600. In conclusion, I find 
that the consideration for the sale was 
valid and binding on the sons to the 
extent of the total less Rs. 600, — 


It is, however, urged on behalf of the 
plaintiff-respondent that he is not affect- 
ed by the sale-deed having liquidated 
antecedent debts of his father in view 
of the fact that the father was - alive 
at thetime of the bringing of this suit 


ang indeed until the decree of the First 
Court had’ been passed. Reliance is. 


placed on a passage in their Lordships’ 
judgment jn the Sahu Ram Chandra v. 
Bhap Singh (5), case already referred 
to. That passage is :— es 6 
“While tke father, however, remains 
in life, the attempt to affect the -sons’ 
and grandsons’ shares in the- property 
in respect merely of their pious obligation 
to pay off their father’s debts, and not 
in respect of the debt having been truly 
incurred for the interest of the estate 
itself, which they with their father joint- 
ly own, that attempt must fail; and the 
simplest of all reasons may be assigned 
for this, namely, that before the father's 
death he may pay off the debt, or after 
his death there may be ample personal 
estate belonging to the father himself 
out of which the debt may be d scharged. 
In short, responsibility to meet the father's 
debts is one thing, and the validity 


358 
RAM DIAT, 7, SHER SINGH, 
of a.mortgagé over the joint estate is 
quite another thing.” 

A careful study, however, of the judg- 
ment of their Lordships leads to the 
conclusion that to this statement their 
Lordships adimitted an exception, name- 
ly, that the pious obligation of the sons 
to defray their father’s debts fortified 
by the necessity of protecting the right 
of third parties, had given rise to a rule 
that sons could not impeach a transfer 
for an antecedent debt. The passage 
invoked does not qualify, but is subject 
to, the subsequent portion of the judg- 
ment maintaining the validity of a transfer 
to secure an antecedent debt. In orher 
words, the antecedency of a debt incurred 
by a father may be invoked to uphild 
atransfer by him as against the sons 
even during the father’s lifetime. 


` Thereis no plea in this appeal that the 

Burden of proof was wrongly placed on 

the appellant, though the plea was taken 

in the first appeal that the sons are 

bound to prove the immorality of .the 
debts rather than .that the transferee 

should prove their  antecedency. It 
is clear that a pre-emptor cannot stand 

in a better position against the sons 
thau tke vendee from the father except 
- that being in a less favourable situation 
than the vendee to ptcve proper enquiry 
as to.the existence of recessity or of 
antecedent debts of the fatker, less 
strict proof of enquiry may be required 
of him. The burden of proving their 
existence, however, is not shifted by 

pre-emption from the transferee to the 

sons, unless the sons*were patties to tke 
pre-emption ‘decree. 

“ In view of the above findirg, I vary 


the decrees of the lower Coutts in favour. 


of the plaintiff and direct thet decree 
be framed that the plaintiff skell be 
put in possession of the property claimed 
after thé expiry of two months frem 
‘the date of this decree: unless the Cefend- 
ant No. 2 within that period rays to tke 
plaintiff the sum of Rs. €00 together 
with interest at. 6 per cent. from the 
date of the sale-deed, t.e., from tte 
2nd June 1916, (Sce Exhibit I), up to tke 
date of payment, in which cese tke suit 
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Shall stand. dismissed. “The parties will 
get proportional costs in all Courts. 
Z, K. — Appeal allowed. 


ALLAHABAD HIGH COURT. 
Civi REvISJON NO. 130 OF 1020. 
April 5, 2923. 

Present —Mzr. Justice Ryves. 
RAM DIAL--PLAINTIFF—APPLICANT 
VEYSUS 
SHER SINGH AND ANOTHER— 

DEFENDANTS— OPPOSITE PARTIES. 

Civi] Procedure Code (Act V of 1908), s. 149, 
O. VII, v. 11—Plaint filed on insufficient Courts 
fece— Balance made good after expiry of lind- 
tation, but within time fixed by | Court—Suit, 
whether itme-barred. 

A suit filed within limitation but on an ine 
sufficiently stamped paper, is not batred by time 
if the deficiency is made good with/in the time 
allowed by the Court even though limitation 
has in the meantime expired. 

Jaints Prasad wv. Bechu Singh, 15 A. 65; A, 
ue N. (1893) 29; 7 Ind. Dec. (N. 8.) 758, disseuted 
rom, 

Gaya Loan Office Limited v. Awadh Pehari 
Lal, 37 Ind. Cas. 507; 1 P. L. J. 420; 3 P. L. W. 51, 
followed. 

Civil revision from an order of tke 
Judge, Smll Cause Court,  Khuirga, 
dated the 25th August 1022. 

Mr, Panna Lai, for tke Ajrlicert, 

Mr. P. L. Banerji, for the Opposite 
Perties. 

JUDGMENT.— The plaintif, Ram Dial, 
sued to recover money due to lim on a 
Eond.executed by the deferccit. He filed 
lis pleit on tke i5th Mey 1022, wlich 
was the last dey of limitation. The Maun- 
sarim made a reporit hat cItLovgh tLe suit 
had been properly valued tle Court-fee 
paid wasirsufficient. Tkererpon tre Corit 
gave the plaintiff time up to tke roth 
May to make gooo tbe Cefciercy. ‘The 
deficiercy was made gooa on tke 17th 
May ard the pleirt wes then registered, 
At the trial the cetendart pleeced,< mar £st 
other things, that the scit wes. kerred by 
limitéticr. "Ike Court found onthe merits 
for the plaintifi, but held that the suit 
wes barred by limitation on the authority 
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of Jainti -Prasad v. Bechu Singh (x). The 


pl.itiff in revision urges thet thit ce- 
cision is no longer law and thet, urder: 
O. VII, r. 11, clause (c) of the Coce of Civil 
Procecure, read with section 149 of tle 
Code of Civil Pocedure, the  Co:rt had: 


rower in its ciscretion tocllow the pk it- 
iff further time in which to make 
the deficiency of Court-fee and that if 
such deficiercy were mede good within 
the time prescribed the fect thet in the 
meantime limitation had expired would 
not affect the suit. It seems to me that 
this contention is correct. The rule in 
Jatztt Prasad v. Behu Singh (1) was not 
tollowed in the other High -Corrts. It 
seems to me thet, under O. VII, r. ir, 
clinse (6), read with section 149 of the Code 
of. Civil Procedure, the Legislature deliber- 
ately i.tended to supersede thrt Cecision. 
A similr view is trken in Gaya Loan Office, 
Limited v. Awadh Behari Lal (2). In 
my orpirion, the Court below was wrong 
in.dismissing the suit on the ground of 
limitation. As on all other. points the 
Court below has found in favour of the 
pl.i tiff, [set asice the decree ofthe Court 
below and decree the flei.tifi’s claim 
with costs in both Courts, 


M A.A. Apfezt all wed, 
| e rm 65; A, W. N. (1893) 29; 7 Ind. Dec. 
N. S.) 759 . : 

(2) 37 Ind. Cas. 507; x P. L. J. 420; 3 P. L. W, 
SI; ^ - 
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“ALLAHABAD HIGH COURT. 
SECOND Civir, APPEAL No. 1487 CF 10921. 
; March 22, 1923. , 
Present :—Mr. Justice Ryves and Mr. Justice 
Daniels, 
KASHI PRASAD — DEFENDANT —-APPEL- 
3 LANT : | 
. Versus 


AND PLAINTIFFS—RESPONDENTS, 
Creditor amd — .deblovr— Promissory-note, 
en-— Indetendent cause of action, value of. 

Whe ca creditor has a cause of action for the 

recovery of money, for which his debtor has exe- 


suis 


good: 
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cuted a promissory-note, separate -from and inde- . 
pendent of the note, he can recover . upon such 
cause, in case the note for any reason cannot - 
be put in evidence, “| ` l | 

Ram Sarup v. Jasodha Kunwar,.13 Ind. Cas. . 
138; 34 A. 15839 A. L. J. 72, followed. 

Second appeal against a decree of the 
D strict Judge, Jhansi, dated the 14th 
of July xozr. l 

Mr. Har.bans Sahat, for the Appellant. 

Mr. Ka muda Prasad, for tbe Respondents, 

JUDGMENT.—This appeal arises out 
of a suit brought by Panna Lal and Shiam 
Lal against Kashi Prasad, Manni Lal and 
others for mcney. The suit was decreed 
against both. ‘The defence of Kashi Prasad 
was that he and Manni Lal had been 
partners in a Commission Agency business 
and that the partnership had been dissolv- 
ed, wheicupon, according to an arbitra- 
tion, Manni Lal undertook to pay off this 
account and-gave two hundis in discharge 
of his share of the debt due by both of 
them. ‘The decree was against both. Kashi 
Prasad has appealed on the ground that 
he was not liable but that Manni Lal alone 
was liable. He urged — 

(i) that the hundis were not given in 
d scharge of the debt on the gus account, 
but were on entirely separate loan account; 

(2) that as decided by the arbitrators, 
Manni Lal alone undertook to be responsi- 
ble ior the payment of the hundis. 


Both the Courts have found that the 
hundis were given in satisfaction of the 
gur account and were not evidence of a 
separate transaction. They have also found 
that as the undis were inadm ssible in 
evidence under section 35 of the Indian 
Stamp Act because they were improperly 
stamped, Panna Lal was entitled to go 
back and prove his case on the -original 
gur account in discharge of which these 
hundis had been given. '-- > 

In appeal, the facts cannot be contro vert- 
ed but itis argued that the Court was 
not entitled to allow the plaintiffs- to- go 
behind the kundis. This point is established, 
at any rate so far as this Court is concern- 


PANNA LAL AND OTHERS—DEFENDANTS ed, in 2 long ser es’ of rulings, of: which an. 


example may be given in Ram Sarup v. 
Taha Kunwar (1), in which. iit was held 


(zi) 13 Ind. Cas. 139; 34 A. 158; 9 Á. T. J. 72. .. 
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that “if a Gredtor:has:a cause of action 
for. the recovery of inoney, ‘for which his 
debtor has executed à promissory -note, 
Separate: from. end pesca nori of. the mote, 


4i me 


in’ ie! 
. The last M TA was that, inasmuch 


. as: “the plaintif had giver 4 receipt in full 


satist: action of the debt he was not entitled 


: to g0] behind. it.” ‘This point was not raised 


n thé- ‘Court below, and, therefore, we 
RUE allow it to be argued here.’ On the 
findings, therefore, the appeal fails and is 
disniissed with costs including in this Court 
fées on’ the higher scale. 
a M. D. 4 pup mm Appeal xi Adan 


MEE. guai M 


-— 


,0UDH J UDICIAL LAL, COMMISSIONER S 


r 
LI 
4e € 


b CYN, P Nọ. 29 OF 1922. 
. 2 0-7 December 7,1922. 
Preshi —Mr. ‘Daniels, A. J.C. 
a an SINGH AND OTHERS— 
“D EFENDANTS— APP ELI ANTS - 
=. UETSMS 
BAKHTAWAR SINGH AND OTHERS— 
CPUATINIIETS, ‘AND -UMRAI SINGH. AND 
~ Ormns—D EVENDANTS—RESPO NDENTS. 
> Transfer of "Property Aca (IV of 1882), s. 101— 
Merger--Mortgagee -purchasing portion of equity 


of redemption, -effect of. 
Where a mortgagee: purchases a portion of the 


equity -of redemption ofthe property mortgaged - 


with: him, there. is a merger and the mortgage is 
extinguished tothe extent-of the share purchased 
by the. “mortgagee. iP. 3617, col. 1 is a 

. Shamshad. Ali Khan v. Mohammad Ah Khan, 
47 "Ind. Cas. 200; 21:0. C. 172, foltowed. 

A mortgagee who has. purchased the equity of 


' -redemption: cannot set up his. -own previous mort- 


Page as xy subsisting: against a pte-emptor. 


Ip." 362, co 
 Bindeshuri ‘Singh v. Pandit -Balraj Sahai,” 10 


ez -40;- followed: : 
‘= Appeal from. a decree of the Additional 
Subordinate Judge,-Hardoi, dated the 22nd: 
May X022. 7 

- “Messrs. “Bilsheshwar Nath Srivastava and 
Munn Lal, for the Appellants. 

“Messrs. A. P. Sen and H. K. Ghosh, 
fox ‘the i acti i 
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JUDGMENT.—The facts of this case 
are complicated, but the controversy in 
appeal is narrowed down to two points. 
Two brothers, Bhoja and 'Thamman, owred 
between ‘them 23 biswas share in khata 
No. 6 of Mauza Nayagaon. The two bro- 
thers were joint in estate, Thamman 
died first leaving a widow. Musammiat 
Kinder Kuar. Bhoja died subsequently 
leaving a widow-Musammat Bilaso. .Then 
Musammat Blaso .died and last of all 
Musammat Kindar Kuar. On Thamman's 
death his share should have passed to his 
undivided brother, but in factit was taken 
Possession of by Musammat Kindar Kuer, 
and on Bilaso’s death. Kindar Kuar suc 
ceeded to her share also and thus be- 
came the recorded owner of the whole 


24 biswas share. Musammat  Bilaso 
has after the death of “her husband 
mortgaged to Dirgaj Singh and 


Baldeo Singh the 1} biswas share of which 
she was in possession. The date of this 
mortgage was 18th May 1897. Baldeo 
Singh is the fourth defendant in this case. 
On 6th October 1906 Musammat Kindar 
Kuar joined with the proprietors of other 
khatas in two sale'deeds by which they 
transferred a 44-biswas share in Nayageon 
and a 4-biswas share in another village | 
Kunyan to three persons Dirgaj Singh, 
Baldeo Singh and Lochan in equal shares. 
The 44-biswas share in Nayagaon included 
Musa mmat Kindar Kuat’s 23 biswas share 
referred tc above, 


The main issue in the appeal is, whetler 
this saie deed put an end-to the mortgagee 
right held by two of the vendees, Dirgaj 
Singh and Baldeo Singh, in this 24-b/swas 


.Share under the mortgage of 1897. The 


plaintiff obtained -pre-emption in respect 
of part of the property covered by the 
sale-deed of 1906 atid he also obtained the 
interest of Dirgaj Singh under that deed 
by direct purchase. 


It is argued for the appellants on: this 
issue, first, that section rox of the Transfer 


: of Property Act does not apply, and,second- 


ly that if it does apply there was no merger 
because the continuance -of the mortgage 
was for the benefit of the purchase and, 
therefore, there wes an implied intention 
that mortgage should subsist, 
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The ground on which it is urged that 
section rOI is not applicable is, that the 
sale-deed of 6th October 1906 wasin favour 
of three purchasers in equal shares, whereas 
only two of these wete parties to the mort- 
gage. This plea must be rejected for two 
reasons. In the first place the mortgage co- 
vered only half the share sold 1. e., 11-biswas 
while the mortgagees acquired "under the 
sale-deed two-thirds of 24 biswas. . Thus, 
excluding the share of the third purchaser, 
they still became absolute owners of a -share 
larger than that on whichthey held a mort- 
gage. In the second place, it was held by 
this Court in Shamshad Ali Khan v. 
Mohammad All Khan (x) that where the 
mortgagee purchases a portion of the 
mortgaged property there is a merger and 
the mortgageis extinguished to the extent 
of the share purchased by: the mortgagee. 
. The grounds on which it is urged . that, 


even if section 101, applies there is no mef-. 


ger are fourin number,— 

I. That the purchasers continued to be 
recorded as mortgagees in the khewat. 

2. That at the time of the sale-deed the 
title of Musammat Kirder Kuar had not 
become perfected by adverse possession 
and, therefore, it was to the advantage of 
the purchasers to keep alive the mortgege 
in case of a possible claim by the rever- 
sioncis. 

3. Thatthere was an intermediate mort- 
gage on the property executed by 
Miusammai Kindar Kuar and others. 

4. That the son of the plaintiff . who is 
joint with him h: d taken a sub-mortgage of 
124 biswas of the property covered by 
this intermediate mortgage,  ' 

The difficulty in dealing with these points 
is, that most of them do not appear to 
have been pressedinthis form in the Court 
below and there is no discussion of them 
in the judgment. The -Rhewat entry 
was pressed, but it is of little importance 
in view of what has been said by the learn- 
ed Subordinate Judge as to the stete of 
the khevet. The question of the alleged 
- suüb-mortgage of 124 | biswansis to the 
plaintiff’s son was put forward as a 
ground of estoppel on Issue No. 5 but was 
not pressed at the time of arguments as 
appears from the judgment on this issue, 


(1) 47 Ind, Cas. 200; 21 O. C. 172. 
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The intermediate mortgage in . favour of 
the plaintfis or tieir  predecessors-in- 
interest and the question of ‘possible 
claim by the reversionéts are not referred 
toin this -connection at all. 

On the construction of section IOI a recent 
Bombay case, rot yet reported in the regu- 
lar Law ‘Reports, but reported in 24 Bom- 
bay Law Reporter page 720, [Bat Reta v. 
Valimaho med (2) is cited by the respondents 
for the proposition that the words. "or 
such continuance would be for his benefit" 
are only applicable where there is 4 
clear expression of intention in the deed, 
To quote from the head-note of the case, 
"the words ‘continuance would be for his 
benefit’ are merely a guide to the intenion 
of the owner.” This view was accepted 
by the appellant for the purpose of his 
argument. "The appellant’s learned. Ad- 
vocate relies on the circumstances mention- 
ed above as evidence of an implied intenton. 
‘It may be necessary at some future time to 
examine the correctness of this view, but 
it is not necessary for me to enter into a 
Coniroversy which is not reised by either 
party to the appeal. 

If the question is one of intention, there 
can be no doubt that the parties did de- 
finitely intend that the mortgage should 
be extinguished. The emount of the mort- 
£age-money was set off es pert of tbe sale 
price ard the sale-deed definitely provides 
that the mortgagor shall have no interest 
left in the property. In fact, the extinc- 
tion of this mortgage, on which the 
mortgagee Had already obtained a decree, 
was the principal object of the.execution of 
the first sale-deed and ‘Rs. 1,200 out of 
Rs. x, 500 which constituted the price were 
set eside fer this*purpore. On this ground 
it is contended by the respondents with 


. much reason that there was more than 


a mere coalescence of two interests result. 
ing in a merger. There was, a very definite 
contract between the parties extinguish- 
ing the mortgage, and certainly there could 
be no intentor to keep t alive egainst the 
plaintiffs who. only acquired their title 
subsequently under a pre-emption decree 
end later purchase. By virtue of their 
pre-emption dectrée.they stepped into tke 


(2) 70 Ind. Cas. 912; 24 Bom, La R. 7203 (1922) 


A. I. R. (B.) 211; 46 B. 1009. 


ET 


Shares of the original vendees. The case 
is very similar to that of Bindeshuri Singh 
V. Pandit Balraj Sahat (2) where also it 
was sought to keep a mortgage ali ve against 
à pre-emptor. ,It was there held that 
the mortgagee defendant who had pur- 
chased the equ.ty of redemption could 
not set up his own previous mortgage as 
still subsisting. ‘The plaintiff paid full 
value for the property and to hold them 
liable for a mortgage which was explicitly 
redeemed out of the sale price would be 
compelling them to pay a large part of the 
price twice over. 

The second issue also relates to the two 
sale-deeds executed by Kindar Kuar and 
others oh 6th October 1906 which are the 
subjectof theprevious issue. One of the 
five pers ns who joined in these sale-deeds 
was Bhudar who wes defendant No. 2 
in the present suit and is one of the appel- 
lants., Bhudar and his three brothers 
Chitar, Tilak and Tikam owned one-biswas 
each in Khata No.r of Nayagaon. Tilak 
predeceased his brothers each of whom ob- 
tained on his death. one-third of his one-b1s wa 
share. The contention of Bhudar, appel- 
lant: on this issue is that the one-third 
share which he obtained on Tilak's death 
was not included in the sale-deed 
of 6th October 1906. The chief ground 


“on which this is urged is that Tilak had 


mortgaged this share in his lifetime and that 
no mention. of the.mortgage was made 


. in the same deed. . Further, the mortgage 


"s 
dX 
> 


eS 
uu 
cution of the sale-deed, in order to com- - 


Ww. acm 
DP: 
. 


éontinued’ to be recorded in the khewatl 
afterthe sale. 'Thelatter point is of little 


‘importance -as the . khewat has been found 


by the learned Subordinate Judge to be 
extremely. unsatisfactory, It is admit- 
ted that it is necessary: to include this 
one-t'ird- biswa..share. which admittedly 
belonged to Bhudar at the time ofthe exe- 


plete- the -44 biswas share in Nayagaon 
conveyed. by that sale-deed. This con- 
sideraton .is decisive of the issue and 


. I agree with the Court below in rejécting 


the' appellant's contention. 

- The result is that the appeal fails and 
itis hereby dismissed with costs. | . 

" Z. K. Appeal dismissed. 
'(22 100; € 49 . l 
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. PRIVY COUNCIL. 
APPEAL FROM THE BOMBAY HiGH COURT, _ 
July i: , 1923. f 
Present -—Lord Sumner, Lord Phillimore, 
Sir John Eage, Kt., and Mr. Ameer Ali. 
MADHAVRAO WAMAN SAUNDALGE- 
KAR AND OTHERS-—-DEFENDANTS— 
APPELLANTS 
U2FSHS 
| RAGHUNATH VENKATESH 
DESHPANDE AND OTHERS—PLAINTIFFS 
~-RESPONDENTS, 

Bombay Regulation (X VI of 1827), £S. 10, 20— 

Tenant of service watan lands— Adverse possession 
— Permanent tenancy, acquisition of. 
, A person who has always claimed to be, and 
1s, a tenant of service Watan lands cannot acquire 
any title to a permanent tenancy in the lands by 
adverse possession as against the Watandar from 
whom he holds the lands. [p. 366, col. 2.] 

Appeal. from the jucgment of Sir Basil 
Scott, C.J. and Mr. Justi.e Haywaid, 

Messrs. G. Lowndes, K.C., and Kenwo rihy 
Brawn, for the Appellant, 

Mr, Raikzs, for the Respondents. 


JUDGMENT. 

Sir John Edge.—'The suit in which this 
appeal. has arisen was brought on 22nd 
October r9r4 in the- Court of the First 
Cl ss Subordinate Judge of Belgaum py 
Watandars for the eje tment of the de- 
fer.dants from ser: ice Wutanlanésin Mauza 
Bhivashi in Taluka Chikociin the District 
of Belgcum, and for mesne profits, The 
defendants are not Watandars, xor is any 
one of them a Watandar, of the Watan. 
The defendants Nos. 1 to 4 in their written 
statement allere that they; from before ` 
1853, -acquired edversely to the family 
of the plairtiffs a right to the possession 
of the lands in grestion as permanent 
tenants, and erjoyed that right for more . 
than I^ years before stit in the lifetime 
of the father of the plaintiffs, ard that 
" the cause of action arose in the vear 
IE65, when tL.eplaintiffs'e1andtatber died, " 
Tbe title, if any, of the other defendarts 
depends on the title of the defendants 
Nos. 1 to 4. 


The izcts of the case will be briefly s 
presently, but in orcer to see- A 
urder those facts the defence of adverse 
possession n jn&inteirálle, it is i.eccseaty 
to becr in mird what tke law as to the 
alienation by a Watandar of his-seryice — 





Vol. 74) 


Watan lands was, in 3853, aud has been 
' down to the institution of this suit. 
Regulation XVI of 1827 was passed 
by the Governor of Bombay in Council 
on the Ist January 1827. Before that 
Regulation was passed,a Watandar could, 
apparently without the sanction of the 
Government, assign or mortgage, his ser- 
vice Watan lands and could grant to any 
' onea permanent lease ofthem, butthe effect 
of sections 19 and 20 of that Regulation 
was to prohibit, in the interests of the State, 
all such Watandars from alienating in any 
way the service Watan lands which they 
held as Watandars, Sections 19 and 20 
of that Regulation applied to the lands 
in suit. Sections 19 and 20 of thet Recuia- 
tion continued in force until they were 
repe led by Bombay ‘Act III of 1974, 
but the repecl of those sections Ey Act III 
of 1874 did - ot make valid any eclienation 
of service Walan lands which had been 
prohibited by Regulation XVI ot 1827. 
[Padapa v. Swamirao Shriniwas — (1).] 
Section 5 of Bombay Act III of 1874 
now apples to the larés in ques- 


tion. That section is as follows:— 
“u V. No W tadar shall, without the 


sanction of Governmert, sell, mortrage 
or otherwise alie.<te or assign any Watan 
or part thereof or interest therein to any 
person not a Watandar of the same 
Watan.” | 

‘That section of Bombiy Act III of 1874 
was passed, as wes section 20 of Regulation 
XVI of 1827, in the intercsts of the State 
and not in the interests of the Watandars 
only. The granting by a Watindar ‘of 
a right of permanent tenancy in lands 
‘of his Watan would undoubtedly be ar 
alienation within the meaning of section 
20 of Regulation XVI of 1827. 
The facts of tne case may te briefly 
‘stated as follows. The lands in suit ere 
ser vice Watan lands, and were in the posses- 
sion of Appaji, who was the prandfataer 
of the defendants Nos. Ir ond 22nd the 
uncle of the defendants Nos, 3 and 4. 
ín 1853, Appaji held those lands and other 


(1) 271, A. 86 at p. 90; 24 B. 556; 4 C. W. 
aN. 519; 2 Bom. L,-R. 34817 Sat, P. C, T. 710; 12 
Ind, Dec, (Ns Sa) gor (P ©.) 
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service Watan lands of the Watan as a 
tenaut of Venkatrao, the Watanday, at a 
yearly reit of Rs, 42, Venkatrao was the 
grandfather of the “ plaintiffs, Some of 
these lands which App&ji held as a yearly 
tenant were, in or before 1853, taken Ly the 
Covernment lor the purpose of making 
a public road, and consequently Appaji 
and Veukatrao, agreed to re-adjust the 
rent by redycing it to Rs. 36a year. That 
agreement wes embodied in a dccument 
which was signed by Venkatrao on the 
15th March 1253. "That document,as trange 
lated, is as follows: — 


“Shri; p` 

“Tn the seivice of Ra,asbriya "Virajit 
Rajmarya Raj:skri Apfejipant. Appa 
S.undclgeker resicing at Nipaii. 


“Profound sclutr tions of protege Venatne 
rao Naraysn Deshpande, Pant Kagal. 
Special representation is as follows, Fur- 
ther. Ovr Deskpardki land measurirg 15 
tiphas, situate in Mouza Bhivsti,* Prat 
aforesaid, stands in the neme of Ti. Rajeshri 
Iajipart Baba, e: d I am the owner of the 
some, So from before this idlar.d kas been 
given you for cultivation for a fixed rent 
of Rs. 42 forty-two ii. Pareli coin and at 
the time of Survey & roc d is shown in the 
said land and in it some land wes covered 
bvtheroad. ‘Therefore, Es. 6 six out of the 
said amount of rent are ren itted to you 
and the said land is given you for cultiva- 
tion by fixing a reut of Rs. 36 thirty-six 
in Parali coin per year. So from the Fash 
year 1262 !1852-1853) you should pay 


‘every year thirty-six rupees the amourt 


of siad rent hy four instalmerts, and you 
should cultivate the land permanently. 
In the interval we shell never interfere 
with the land (tkat is) with you. Aiter 
you, your heirs also should pay the amourt 
of rent according to the said. agreement 
and permanently enjoy the land. We ere 
entitled to receive "the amount of rent 
of the land and we axe not at all entitled 
to take away the land f om you and you 
should rot give it up. Neither we nor oir 
heirs will 1 1t forth any orstructions to act 
according to the agreement. The agree- 
ment is duly given in writing as above, 
Date 15th Maicli 1953 being “Sur year 


- 
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(1283, Fasi yeari202. May you be gra- to one Sintre a permanent lease of the lands 


-cious. ‘This is the request. ` | now in suit at a rent of Rs. 50 a year, 
SU TN rS with a nazvana of Rs. 700, and put Sintre 
Written by in possession of the lands. This led to dis- 


Abaji Nilkant Kulkarni, Venkatrao Narayanrao 


utes þet Sintre, Waman, @undo and 
Mauza Shirgopi; * Deshpande, Sadal. p Jetween Sin W 


one Nana Babaji Patil, who (reste? 

; . to have bought the lands in execution o 
TIESTATIONS, dis E : P. 

NT aa a : ? ES Some decree; fhe disputes were referred 

I Keshawa Vithal Mut- r.Narhar Yeshwant by those' persors to arbitration. : Ram- 


halkar, residing at ^ | Dahiwadkar,my own chandra was not a party to that arbitration. 
a acer ‘ownthand- handwriting. . In that arbitration, Weman stated that 
' Writing. 07 l 


he had been temporarily deprived of the 
; j il ossession ofthe lands. On the Ist January 
WA sakan a Was registered, and in 3804 ‘the arbitrators mede dur award 
accordance with it, Appaji paid the yearly and s ít ordered that Waman should 
rent of Rs. 36 to Venketrao until Venkatreo pay Ro-o00 o Sintre Rs 340 to Gundo 
died in 1864 or 1805. i - and Rs. 1,150 to Nana Babaji, and should 
Venkatrao was succeeded as Watan- SERE: Re pi ioe és js A ih 
dar ‘by his a ey a ho » 2$ March: I894, made a dice of Court, “The 
the de p < d the ites d p: ipa on » = payments so ofdeted were made by Waman. 
ee ee ee ee eres Iron 1895 to 1902 Waman paid the rent.of 
A suit against Venkatreo's widow, to re- Rs. 36 a year to Ramchandra, In Ram- 
Tv 4 a debt n had peen oS ee chandra’s: receipts for those payments he 
Te et ee an akan ackuowledged that Waman held the lands 
a decree. In execution of that decree . iga aeai. qu the Record 
a ee a gah crete ee cde 
[D Appaji e veo Men eppi Was ent red E tke permarent tenant of 
cation to. set aside the attachment on tke the lan Ha pon the "d thoi Ran handrd 
ground that he held the lands as a permanent the defendants tendered to the plaintiffs 
tenant, qud thereupon the Court on tke the rert cf Rs. 36 yearly as their rent ês 
20th. June 1070, ordered that the Tand permarent tenants, but the plaintiffs Te- 
lord's interest in the lends should be sold fused to receive tte moiey so tendered 
without affecting Appaji’s interest as a ih : ey OPRET 
fa ... „Ramchandra died on tbe 20th October 
peiineucuttenant, Aktie ere i execution 1902, . and tle pleinlifs succeeded him 
of his decree, Gundo beceme.the purchaser, 9 tha: W, / hp Wt. Uror tre fects which 
“It. is not necessary to. consider whether ave briefly a ated "being proved 
the Court had any power to order that pp. Babo eost Tudes fond that tae e 
iic iT QE. dence in favour cf the permanent tenercy 
Oa the 17th January. 1872, it was agreed alleged by the defendants Nos. 1 to 4 was 
between Gundo and Appajis by registered overwhe'mirg. He stated in kis jrdg- 
document, that Appaji, as the permanent ment that :— 
tenant of the lands in suit, should pay . “Jt is urdisputed that the land sued 
to'Gundo the Rs. 36 rent and for 20 years for, is a Deshpande Vatan (Watan) Inam. 
an ‘additional sum of Rs. . 42 a year. The ‘There is no doubt, that the original grantor 
Rs. 36 and Rs. 42 were paid yearly froin (Venkatrao) had only a life-interést in it 
1872 to 1890' to Gundo by Appaji and after a-d had no power to lease it beyond his 
his déath "by his son Waman, who was lifetime. ~Plaint ffs’ grandfather (Venkat- 
the father of the defendants Nos. 1 and 2. rao), who passed (granted) the lease of 
- | NP l 1853, died in 1864-5, and the plaintiffs’ 
On the 16th May 1887, Ramchandra, father (Ramchandra) had zz years from 
the father of the plaintiffs, who was tŁén tke that time for disputing the lease. Not 
Watandar, executed d document, which was having done so, plaintiffs’ right of disputing 
registered, by which he purported to grant the permanent ‘ease and of claiming posses- 
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sion is barred’, Rama v. Shamrao @) and ' 
Radhabai. v. Ananivav (3).”. : 
The. Stibordin ate Judge gave: the plaintiffs 
a. decree, for, six years’ rent. at the rate: of 
Rs. 36 a, Year, amounting: to Rs. 216,. and 
otherwise dismissed the suit, with costs. 
From. that decree the plaintiffs appealed 
to the High ‘Court at. Bombay. ‘The EP 
was heard by Sir. Basil Scott, C.. J.;. an 
Mr. . Jiistice Hayward. Those learned "Jadges 
stated that: 2e "The, only, question- - which 
really aiises ih this appeal is, -whether 
the defendants. can. claim, to have establish- 
ed a right to a permanent tenancy by. ad- 
vetse possession.:”” They, held, that ad- 
verse possession commenced to. run- on the | 
death of Venkatrao, but they referred to . 


the sgréenient of tlie 7th. January 1872 P 


between Güzido. and, Appáji, and holditie 
that Gundo after the, pürchese by him “in 
1870, represéntéd, . tlie. Watandar "so fax 
as these lands in question. are “conterriéd, 
they décided that it was impossible to ^hold 
| that adverse possessión in. favour. of. tlie 
- person ‘claiming to be’ a. permanent lessee 
continued to -run after, that agreeifient, 
If that décision were ‘correct; as to which 

it is nót ‘necessary for their Lordships 
to" ‘express’ ony opinion, “Appaji and. kis 
“son Wamani were not holding adversely 
from” January 1872, until’ 1894. Those 
leathed "Judges: also’ held; aiid their Lord- 


: ships* “think rightly, that ‘there, dad Dein 


a Fo 


two ‘breaks' in’ the: 
sion within 5 12 yes ol the death of Venkat. 

rào, “but” they dò. nuti basè the advice 
which they will give^to His Majesty: upon | 
that fact: - Thóseléarned J ndhes, | in"con- 

clüsion stated’ in* their judgment that: 

“It appears to us, therefore; that the 
defendants cannot, om. a review of’, the’. 
occurténées- duriüg the lifetime of the- 
plaintiffs’ father (Ramchandra), contend 
that-there has been’ atiy ‘continous adverse 
possession. for 12 years until the plaintiffs' 
father’s death in 1902, which would entitle ; 
them to claini to occüpy the land in suit: 
as permanent tenants, Itis not disputed 
that since 1902 the. plaintifs declined 
to accept rent from the defendants, and . 
that their suit has been filed within IZ years 


6) 


7 Bom, L, R I d 
9 B. 198 at p. dto : tnd, Dee, ote ah 1334 


t 
s 
- 


“of their. father’s death; ‘For -tiese-reasons 
:we: set aside.the' decree of the lower Court 
and pass deeree in favour. of the: plaintiffs 
for possessiun:and mésne profits of: tHe land 


in the ‘occupation «f the defendants, .”. 


with all’. costs. .Lrom- that decree: this: 


appeal has. béen-brought by the defendants 
-Nos: r to 4. "The.other. defendants :are 
nóminal.réspondents to this- appeal ; they 
liave- not. appeared. . -~ . 

-One of.the atithorities upon: which the 
‘Subordinate: : Judge: relied- for. his” decision 
that the suit.of the plaintiffs was barred 
by. limitation: wasi Radhabai-v.. Ananivav 
(3): "That... was..a Full. Bench. decision 
of the High: Court. of Bombay.in: which 
Sir ‘Charles Sargent, C. J., .delivered. the 
leading judgment. "The: judgmeńts of the 
late: Sir. Charles ‚Sargent, always | desérve 
and: receive. careful consideration by the 
Board, The materiak.point of that- deci- 
„siot, sò far a$it-has: d'bearing: on the present 


Case, is "briefly. stated _ in: the head-note | 


.to.the report of that case: thus, .. 

<: “Held: (5); that, in the! absencezof- fraud 
aid collusion, ‘adverse. posséssion-for twelve 
years during the lifetime of one. holder 
vof service Watan lands isa a bar to succeed- 


ing: holders." 


* ANG 


The. jang Ah in question were ‘service 
i ` Watan: ‘lands; to'which:sectión-20 of: Re- 


gulation XVI of 1827; afiplied... The. plaint- 


f there-sued forthe! possession. of :service 


Watan lands: and! for mestie profits. ; The 
. déféndants .claimed to’. be in. . Possession 
- of the lands under ‘a giant ofi 1838`to- them 
. of the laids made bythe :plaintifis’, grand- 
father; who was, zat: the time ‘of: the, grant, 
the Watändar, ' arid. they. pleaded: limitation 
by’ adverse’ passession; the.adverse,..possés- 
‘ston relied upon by. the deferidarits: being 
apparêntiy their; having continued:in ui- 
disturbed: possession for ..a. period. of x2 
years-after’ the- ‘death: ‘of the grantor.-. THe 
plaintiff's: case: "Was. that hi$ grandfather, 
: the-grantor, had ini’ :power-to make a grant 
of- the ‘lands:-exeept for" his lifetime; and 
- thathis (the plaintiff's)fathêr had no authosi- 
ty: to: allow the: lands: to continue ‘in, the 
possession of’ the’. defendants... Sargent, 
C. J,, and Mr: Justice’ "Nanabhai Haridas 
. had -refefred. threé:'\questions?.to. the, Full, 


t 


` Bench,- It is n necessary to tefer to— 


+ 
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“I, Whether adverse possession for 12 
years during the lifetime of one .bolder 
"js a bar.to succeeding holders." The 
“Ruli. Bench decided that, in the absence 
‘of fraud and collusion, the first question 
“should be answered in the afürmative, 
" ‘leaving what is to be considered an adverse 
. possession to be determined in each pat- 
ticular case. 'The question and answer 
_ ^to it of the Full Bench would, when looked 
cát in ignorance of the facts of the case, 
appear to be general and not confined to 
‘a case of an absolute assignment of service 
| Watanlands by a Walandar to a stranger, 
who alleged that he. had obtained title 
by 12 years of undisturbed possession. 
“It is necessary to see what that answer 
“to the first’ question really meant. . And 
for that purpose, it is, in their Lordships 
. topinion, necessary to see what the aliena 
‘tion then in question really was. It was 
“not an alienation by a lease of a permanent 
.tenancy to a tenant of the Watun ; it was 
a sale and absolutéfassignment to a stranger 
-tothe Watimandtothefamily of the Wutan- 
- dar, followed by a period of 12 years after 


"the de th of the grantor, during which. 


-the stranger assignee was allowed by the 
successors of the Walandar grantor to 
continue in undisturbed possession of 
the Watan lands. In either case the grant 
“would be beyoud doubt an alienation 
- which was prohibited .by section 20 of 
“Regulation XVI of.1827, but having re- 
- -gard to the facts of the case which was 
before Sir Charles Sargent,.C. J., and Mr. 


"Justice" Nanabhai Haridas, which justified - 


“their order of reference to the Full Bench, 
all that the Full Bench can be taken as 
‘having decided was, that a stranger to the 
~. ‘Watan, who.had got possession of service 

„Watan lands by an absolute assignment 
` -to him. by a grantor, who was 9t the time 


o. the grant the Watandar, could success , 


“fully defend a suit for posssession of those 
.lands by a subsequent Watandar by proving 
"that after the death of the grantor he had 
- been in undisturbed possession of the lands 
“for a period of 12 years. A careful con- 
“sideration of Sir Charles Sargent’s judg- 


ment, as given in Radhabaé v. Ananirav ` 


(3), shows that he was considering the 
"question referred to the Full Bench from 


+ 
~ 
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the first of those questoions which was ` 


. {1928 


the point .of view of the grantee having 
been a stranger to the Walan, It is not 
necessary for their Lordships to decide 
in this case, whether. the answer of the 
Full Bench limited as it must have been 
to. the case of a stranger to the Watan, 
setting up asa defence, 12 years’ adverse 


: possession, was or was not correct, although 


they are constrained to say thatit is some- 
what difficult to see how a stranger to a 
Watan can acquire a title by adverse posses- 
sion for 12 years of lands, the alienation 
of which was, in the interests of the State, 


“prohibited. ‘Their Lordships may say, fur- 


‘ther, that if it was necessary for them 
‘to decide, whether the answer of the 
Full Bench to the first question referred 
to that Bench was or was not .correct it 
would be necessary for them to consider 
whether the Secretary of State for India 


in Council, as representing the interests 


and rights of the Crown in service Wat n 


‘lands, was not a necessary party to a suit 
“in which a stranger claimed that he was 


entitled to those lands by a right of adverse 
possession. 

In the present case the defence of 12 years” 
adverse possession as permanent tenants 
is set up by persons who and their prede- 
cessors in-title, always claimed to be and 
were tenants of service Watan lands, and 


.in the opinion of their Lordships neither 


the defendants not their - predecessors in- 
title could have “acquired any title to a 
permanent tenancy in the lands by adverse 
possession as against the Watandars from . 
whom they held the lands. 

Their Lordships will humbly advise His 


. Majesty that this appeal should be dismiss- 


ed with costs. l : 
0. W. CA. Appeal dismissed. 
Solicitor for the Appellants. — Mr. 
Dalgado, l < 
Solicitors for the Respondents,—Messis, 
T. L. Wilson & Co. ` 
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ALLAHABAD HIGH COURT. ` 
SECOND Civi, APPEAL No. 140 
OF 1922. 
March 28, 1923. 

Present — MI. Justice Ryves and 
Mr, Justice Daniels. 
NANDAN PRASAD AND ANOTHER— 
DEFENDANTS—APPELLANTS 

YENSUS 
Hafiz ABDUL AZIZ AND ANOTHER 
—PLAINTTFFS—RESPONDENTS. 

Guardian and  ward— Hindu — widow—Mort- 
gage of minor sons’ property as owner-— Legal neces- 
sity—Morizage, validity of. 

Where a Hindu widow has mortgaged the ptoperty 
of her minor sons, who form a joint family, not 
as representing the family, but iu the capacity 
of an owner claiming under a Will from her de- 
ceased husband, and the Willis found to beinvalid, 
the mortgagee cannot enforce the charge against 
the family property on showing that the widow 
was the de facio guardian of her sons and the 
mortgage, was created for legal necessity, for the 
widow ‘having transferred as owner property 
which did rot belong to her, the mortgage is void 
and it is quite irrelevant what was the widows’ 
motive in executing the mortgage or what she 
did with the mortgage-money. 

Balwant Singh v. Rev. Rockwell Clancy, x4 Ind. 
Cas. 629; 34 A. 296 ;.39 l. A. 109; (1912) M. W. 
N, 462; i1 M. L. T. 3445 9 A. I, J. 509; 15 C: 
L. 1.475; 16 C. W. N. 577; 23 M. L. ]. 18; 14 
Bom. L. R. 422 (P. C), followed. 


Second appeal from a decree of the 
Second Additional District Jidge, Go- 
rakhpur, dated the 4th November 1921. 

. -Mr. S. P. Sinha, fcr the Appellants. 

Mr. Hamid Hassan, for the Respondents. 


. JUDGMENT.—The facts out of which 
this appeal. arises. are as follows :— 
The property in suit belonged originally 
to one Sheo Charan. He died leaving a 
son Sital. S.tel had three sons, Debi 
now dead, Nandan and Sheo Nandan. 
Oa the 6th of August 1906 Sital made a 
Willinfavourof his wife, Musammai Somari, 
of the property in suit and died soon 
after its execution.” On the 16th August 
1908 Musammat Somari mortgaged the 
property in favour of the wife of the plaint- 
iff. This suit was brought by the heirs 
of the mortgagee to recover the amount 
then due under the mortgage by sale of 
the mortgaged property, and it was 
brought against Musammat Somari alone, 
In the plaint she is described as the mort- 


gagot and there is no mention of her sons. 
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owner of the property under her 
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Subsequently. on the application of. Nan- 
dan Prasad for himself and as guardian: 
of -his minor brother Sheo Nandan; they 
were brought on the record as defendants 
and they alone defend the suit. They 
denied the execution of the ‘deed or that 
there was consideration. In their written 
Statement they said that Musammat 
Somari had no legal right to.mortgage 
che house and that she had no claim what- 
ever init, In the mortgage-deed the "Will 
is recited and Musammat Scmari claimed 
to be in full propriet: ry possession of the 
property under the: Will and às owner 
she purports: to mortgage the property 
for a sum of Rs. 250 for the payment -of 


"miscellaneous debts and other” needs.” 


There is no mention in the deed itself 
that the money was required for the use 
of the minors. 

The mortgage was executed by Musam- 
mat Somari claiming to be the sole 
hus- 
band’s Will. The suit also was brought 
on this basis against Musammat Somari- 
alone. Nandan and Sheo Nandan, the two 
younger sons of Si;tal; asked to be joined 
in the suit on the ground that the property 
belonged to them and not to their mother, 
In other words, they claimed a title pata- 
mount to that of the mortgagor. -Under 
these circumstances, the Trial Court might 
well have refused to allow -them to be 
joined or to allow the title of the mort- 
gagor to be brought into - controversy 
as against third: parties in a- mortgage 
suit, This course was, however, not adopt- 


` ed. The Courts below have found that the 


Will was invalid, and that Musammat 
Somari had no title to the property. They 
have, nevertheless, allowed the ‘suit «on 
the ground that Musammat Somari was 
the de fucfo guardian of her minor ' sons and 
that the transaction was for legal necessity. 
That Musammat Somari was not the legal 
guardian of the minors was -adiitted. 
The family was a joint family and they 
had an elder -brother- Débi - Prasad: who 
was the head of the family.: = - -'-- 
- On the facts found by the Court below, 
no question of legal necessity ever arose’ 
ih the case at all. It is elementary law 
that one person cannot be. bound -by the 
act of another unless it is done in a, 


"e 
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representative. capacity. either as agent or 
guardiamorin some similar capacity. Here 
Musa mmat Somaripurported to be deal- 
ing. as: of right swith property which was 
her own. It being found: that the property 
was not hets: any dealings with it on 


her part ate¢pso facto: void, and ques- 


tions .as' to. the. motives which induced her 
to- execute the ‘mortgage or what she did 
with the purchase-money are entirely irrele- 
vaut, .If . any. authority_jis- needed for 
this: propositio . it may: be found in, the 


decision of their Lordships. of: the Privy 


Council in the: case. of ‘Balwant Singh v. 


Rev. Rockwell Clancy (1). .In_ , that 
Case a: mortgage. was ‘executed, by 
ofie-; Sheoraj:. Singh who decl ared 
that. he was. the absolute owner in, 


possession: of, the mortgaged property and 
that there was no 
on this footing purported to mortgage it 
to: the: Bank of Upper India. In fact, the 
property was the joint property of Sheo- 
raj- Singh and his. younger. brother Mahe- 
raj Singh.. Maharaj “Singh did not join 


in the mortgage-nor did it appear: by | the 


n mortgage-deed 1 that he had any proprietary 


interest- in.. the mortgaged ` property. 


He. was. however, induced to sign the, d 


dina - 


- raj. ‘Singh. and- to the . granting. Par tlie 


mortgage, A suit was brought on the 


- mortgage, - against both brothers and was, 
. Tesisted.. by, Maharaj . Singh: 'On the ground 
that he.was; a minor, at. the time of the’ 


execution, of the. mortgage , and thät the 
deed was not binding: on him. .The qües- 
tion; of: his minority . was- material oli the 


. plea. that: though. | he: had not’ joined 


. in the: mortgage - he. has assented to it, 


* 


-5691 15 C. Tt 


The. Courts" in- india found that le was 
a minor. and. dismissed the suit, In appeal 
to -the-Privy. Council it was sought io make 
him. liable on the.ground that Sheotaj Singh 
was- his: de facto guardian and that tHe 


P mortgage. was- executed in leu of antece- 


dent-debt, and their Lordships of the Privy 
Council observed,: 
| Having- found. as a fact ‘that Maharaj 
Singh was-a tminor.on the 28th of October 
» (1) 14 Ind. Cas, 6291 34 A. 2065 a9 I. A. ta 
(enz) M; W. N. 462) Ii, M, L. = 3441 oA. n 
Ji 18; rE Bom; p^ Re iud e. 
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co-slaref therein, and 
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1892 itis not necessry for their Lordships 
to consider any other issue. This suit 
has been brought on the mortgage-deed 
of the 28th of October 1892 by the assignee 
of that mortgage, and as their Lordships 
have held that the mortgage was not made 
by Sheoraj Singh as the manager of the 
family or in any respect as representing 
Maharaj Singh, and as Maharaj Singh 
was then:a minor, the  :mortgage-deed 
as against him and his interest in 
the estate was not merely voidable; 
it was void and-of no:effect, and must 
be regarded as a mortgage-deed to which 
he was not even an assenting party and 
as a mortgage- -deed which did not affect 


- lim or his interest in the estate.” 


In the sanie way, in the present case, the 
answering defendants were minors at tlie 
execütion of the mortgage and. there is 
no qüestion, of their having assented to it. 
The mortgage was not made by Musa mat 
Somari as representing the family estate 
orin any Tespect as representing the aj pel- 
lants. As against them and their inter- 
ests - the mortgape-deed is, therefore, not 
merely voidable ; it was void and i is of no 
cffect, and was a mortgage- deed: which 
did not affect them or their interest in the 
estate. 


representing tle. estate of the minors, 
but as clainiirig to Be absólüte^ “owner of the ' 
property, the Courts below sho uld have 
dismissed thè suit as against the appellants 
and as against the mortgaged . property 
which belonged to them. A: personal dec- 
ree against Musammat Soie -herself 
has not been askéd for in this: suit. We 
accordingly allow the appeal and: dismiss 
the suit with costs ir: all Courts including 
fees on higher scale. 


N, H. Appeal allowed. 
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RAGHO PERSHAD V, SECRETARY OF STATE FOR INDIA, | | i 


OUDH JUDICIAL COMMISSIONER’ S 
a COURT. 


SECOND CIVIL APPEAL NO. 181 OF | 


1922. N: 
October 19, 1922. l 
Present;—-Mr. Wazir Hasan, A. J. C. 
RAGHO PERSHAD-—PLAINTIFF-— 
ÁPPELLANT Ls 
Versus l : 
SECRETARY or STATE ror INDIA IN 
COUNCIL, THRoOupGH THE DEPUTY 
COMMISSIONER, FYZABAD, AND 
. ANOTHER— DEFENDANTS 


— RESPONDENTS. 

Registration Act (X VI of 1908), s. 90 (d)— 
Transfer of Property Act (IV of 1882), ss. 4, 107 
— Assignment of grant by Secretary of State— 
Registration —Easements Act (V of 1882), s. 59 
— Grant of land for consideration for erecting ghat 
— Right whether runs with land —Pleadings and prac- 
tice—Court, whether can make new case for partes 
— Appeal, second-— New point, whether can be raised. 

The provisions of the Transfer of Property 
Act relating to registration of documents must 
be read as merely supplementary to the provisions 
of the Registration Act, and the exceptions pro- 
vided for by section 90 of the Registration Act 
must be taken to cover cases dealt with by section 
i $ the Transfer of Property Act.  [p.379, 
col. 2. 
- An assigninent of a grant by the Secretary of 
State falls within clause (d) of section go of the 
Registration Act.and does not, therefore, require 
registration. [p. 370, col. 2.] 

A grant of land for consideration for the pur- 
pose of erecting a Ghat, which provides that the 
grantee would have a proprietary right in the 
structure put up by him but not in the soil, is a 
right which runs with the land and does not fall 
within the provisions of section 59 of the Ease- 
ments Act. [p. 371, col. 1 .] 

An Appellate Court is not competent to set up 

‘a case which does not arise out of the pleadings 
of the parties. [p. 370, col.2.] . 

new piea involving questions of fact canno 
be raised in second appeal. [p.371, col. 1.] ` 


Second appeal from a decreeof the Ad- 
ditional Sabordinate Judze, Fyzabad, 
dated the 8th March 1922, upholding a 
cecree of the Munsif, Fyzabad, dated the 
28th June 1921, 

Mr. Nirnat Ultah, for the Appellant. 

Mr. 4. P. Sen and Mr. N, N. Ghoshal, 
R. B., for the Respondents, 


JUDGMENT.—-Tnis appeal arises out of 
a suit brought by the plaintiff in the 
Court o: first instance, and on appeal 
tothe Court of the Subordinate Judge 
öt Fyzabad-the decree was confirmed. The 


24 


reliefs which the plaintiff asked for in his’ 
plaint were as follows:— -> . 

(1) A declaratory decree be passed to. 
the effect that the lease, dated. the 31st. 
July 1918, in favour of the plaíntiff is. 
not fit to be cancelled nor is the plaintiif 
liable to be ejected from the land, and (2) 
an injunction beissued that till the decision. 
of the suit the defendant or the Rup 
Kalan Ghat Committee should nct make 
any interference by building the house 
or in any cther wav.’ The suit as. origis 
nally brought was against the- Secretary 
of State ior India in' Council, but at 
a later stoge of the hearing the 
Rup Kaian Ghat Committee was also made 
a party defendant and Babu - Gavuesh Pra- 
sad, Secretary of Ghat Institution, . was 
the person whose name was brought on 
the record as representing that institutions 

On the 31st July 1918 the Secretary of 
State tor India in Council, through the 
Deputy Commissioner of Fyzabad, granted 
a lease of certain plots of land for a period 
of five years to the plaintiff. Amongst 
these lands is included plot No. 740 which 
is the subject-matter of dispute in this 
litigation. On the rith December 1019 
the Nazul Department of Eyzabad, acting 
on behalt of the Secretary of State, in- 
formed the plaintiff that the letse of the 
31st July 1918 was forfeited and that the 
plaintiff should not interfere with the 
proposed constructions by .the. Rup 
Kalan Ghat Committee over - plot: No. 
740 as that plot had been given to.that 
Committee. This notice is stated to give 
the causeof action for the plaintiff's suit, 
The defence of the Secretary of State was 
that the lease was rightly forfeited. The 
Court of first instance upheld the plea 
relating to the forfeiture set up .by the 
Deputy Commissioner on behalf of the 
Secretary of State. The defendant No. 2 
put forward several pleas in answer’, to 
the plaintiff's case. Some of them were 
decided against him by the Court of first 
instance and others in his favour, ‘The 
Court of first instance held on several 
grounds that the declaration sought for 
by the plaintiff could not be granted. One 
ot the chief grounds arising out of the de 
fence of the defendant No. 2, on which the 
decision of the Court of first instance -waa 
based, was that the Secretary of State had 


a semanak, 
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bia previous deed, dated the irth Novem- 
"ber 1917, granted plot No. 740 to the de- 
fendant No. 2 and consequently he had no 
right leftip that land which he could trans- 
fer subsequently in favour of the plaintiff, 
The decision of the learned Subordinete 
Judge from whose decree this appeal is pre- 
ferred is based'on the following findings:— 
._ (I) that thelease of the 31st July 1918 
in "respect of plot No. 740 was due 
to. a mutual mistake of fact in relation 
tothe Secretary of State’s act in assigning 
the same. to the defendant No. 2 under 
the agreement of the rith November 1017; 
(2) that the lease of the 31st July 1918 
was voli for want of registration; (3) 
that plot No. 749 íscovered by the deed 
of the 11th. November 1917 and could 
consequently not be assigaea by the Se- 
cretary of State tu the plaintiff under 
the ledse of the 31st July 1918, and (4) 
that the pliintiis lease is an unregistered 
document while the deed of the defendant 
"No. 2, dated the rth November 1917, 
is à registered oue and the latter should, 
thérelore, give -way to the foriner under 
section 50. .of the Indian Registration 
Act. (XVI' of 1908). . 2M 
, The appeal before me was argued by the 
learned .Pleader for tlie appellant on the 
© following lines:— : 
(1) that the document of the 31st July 
' X918 did not require registration; (2) 
that section 50 of the Indian Registra- 
tion Act did not.affect' the operation of 
‘that, dazument; (3) that the lease of the 
:31et July. 1918 being void for mutual 
mistake of fact under the provisions of 
gection.2© of the Indian Contract Act (IX 
-of 1872) wasa case set up by the learned 
Subordinate Judge; (4) that in any event 
‘the document of the rith November 1917 
' amounted to-a mere license and could con- 
sequently be. revoked by the Se retary 
ot State and that he revoked it wien he 
executed the lease of the gist July 19:8, 
“and (5) that the agreement set up by tne 
-defendiut No, 2 of the 'rıth November 
4917:did not include the plotin dispute and, 
therefore, the Secretary of State was com- 
petent to make a lease of it in favour at 
the plaintid as he admittedly did yuder 
Ahe document of the zist, July 1918, 
As to point NG. r Iam of opiuion that 
fhe: contention of the learned Pleader for 
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the-api ellant that the decd of the 31st Juy 
1913 did not require registration is a sound 
one. Sofaras it purportsto be an .ssign- 
mnt of agrant Ly the S.csclary of State 
for India in favour of the plaintiff, it clearly 
falls within the prov.sion of clause (4) of 
section go ofthe Indian Registration Act, 
nor do the provisions of section 107 of the 
Transfer of Property Act (IV of 1882) 
invalidate the lease of the 31st July I918 
fot want of registration, the season 
being that the provisions of the last 
mentioned Act relating to registration of 
documents must be read.as merely supple- 
mentary to the provisions of the Indian 
Registration Act (vide section 4 of the 
Transfer of Property Act) and wheu the 
provisions of the two Acts, that is 
to say, the. one appearing in section 
107, of the Transter of Property Act and 
the other in section go. of the Indian Re- 


gistration Act are read together 
{here is no escape from the con- 
clusion that the exceptions provided 


for by section go of the Registration 
Act: must also cover cases dealt with by 
rU 107 of the Transfer ol Property 
E. ct, . ` 
Point No. 2. Here again I am of opinion 
that the contentio: of the learned Pleader 
for the appellant must be sustained. The 
answer to. the argument of the leerued Sub- 
ordinate Judge based on section 50 oi 
the Indian Registration “Act is turnishec 
by sub-section (2) of section 9c of the Act 
and in view of the provision made 1p sub- 
section (2) it must he held that the tease 
of the 31st July 1918 was a registered 
document,  — m 
Point No. 3. I have gone through the 
pleadings in the case with the learned 
Counsel for beth the parties and can find 
no trace of a case fonnded on mutual 
mistake of parties invalidating the do- 
cumeLt of the gist July 1916. The levern- 
ed Counsel tor the responcert No. 2 
frankly admits that there was no specific 
plea raised to that effect. I, therefore, 
hold that the learned Subordinate Judge 
was not right in applying the provisions 
of section zo of the Indien Contract Act 
to this c^se. 
. Poiut Ne. 4. As regards this puint the 
learned Counsel lot the respondents poirts 
out that this is a “new case introduced 


Vol: 74] 


INDIAN CASES, 


e 
wee 2 
37 


RAGHO PERSHAD t£, SE.RÉTARY OF STATE FOR INDIA. 


by the Counsel for the appellant for the 


first time in the memorandum of appeal 


filed in. this Court ;.I agree with the learned 
Counsel in. this respect, 
to predicate of a plea of this nature that 
it could be decided without reference to 
questions of fact and itis merely- too late 
to allow a plea involving questions of 
fact to be raised in the last Court. The 
learned Pleader for the appellant proceed- 
ed to contend that if he was not permit- 
ted to argue the case of revocation of 
license he could certainly rely on the pro- 
visions ‘of section 59 of the Indian Ease- 
ments Act (V of 1882). It may be.that 
an argument founded on the provisons 
of that section raised merely a question 
of law and may be permitted to be raised 
even in second appeal but the argument is 
clearly iounded on the assumption that. 
the agreement . of the rrth November 
I917 was nothing but a grant of a 
license by. the Secretary: of State to the de- 
fendant No. 2 to doa certain act over the 
land granted thereby. I am of opinion 
that the true construction of that do- 
cument is that it was a contract for consi- 
deration between the Secretary of us 
on the one hand and the defendant No. 
ontheother. The object ofthe quM. 
was to grant land to the defendant No.2 
for the purpose of erecting a Ghat on the 


banks of the river Sarju in the town of. 


Ajodhya. The money necessary for the 
masonry construction was to come out of 
the funds belonging to the defendant No. 2 
and the Secretary of State wasto obtain 
the benefit ofall profits that may accrue 
therefrom. The document distinctly says 
that the defendant No: 2 ‘shall, have a proz 
prietary right . in the ‘structure and “it 
further says that the defendant No. 2shali 
have noright in the soil. If, therefore, the 
defendant No. 2 oid undet, ‘this agreement 


acquire a ‘right to build- a pacca structure 


on the land of the Secretary of Stare for 
India that was a right which must neld to 
Tun with the ane Such un interest falls 


an 


gation created ander the agreement " 
the inh "November 1917 ‘by the mere 


It is impossible 


‘boundaries falls plot No. 740. 


fact that he has nka a lease afterwards 
of the land in suit from the Secretary of 
State. The point is, therefore, overruled, 

Point No. 5. This part of the case occu- 
pied most of the time at the hearing of 
this appeal both-of the Court and thé learn- 
ed Counsel for the parties. I am thankful 
to them for the exhaustive treatment of 
the matter underlying this point. After 
a careful and somewhat anxious consider- 
tion’ I have come to the’ conclusion ` 
that there are no sufficient grounds 
for interference with ` the concurrent 
findings of both the Courts in this 
behalf. The agreement of the rith 
November - 1917 specifies the land Which 
is the subject-matter of the agreement 
in three different. ways at the. bottom. of 
the document, first by the area made up 
of the dimensions from East to West anc 
North to South. This &rea is stated to be 5 
biswas, 4 biswnsis, 14 kachwan sis, the line 
drawn from Cast to West. indicating a 
length of 82 feet while the line drawn 
between the North and the South, points i is 
gi feet. This description, therefore, is made 
up of two parts and when either is madé 
applicable to the local situation of the land 
which was the subject-matter of the agree: 
ment it would comprise plot No. 740. 
The third description is given by the boun- 
daries andit is admitted that within those 
It is ar- 
gued on behalf of the appellant that in 
the body of the document the recital 18 
that the land specified at the bottom’ of 
the deed was granted by the order of the 
roth February 1917 and that when.a refer- 
ence is made to that order a latent ambigu- 
ity arises in respect ‘of the subject- 
matter of the agreement. 

In the first place, I do not think that the 
order of ‘the roth February 1917 is refer- 
red to in the agreement for the prupose 
of the specification of the land. In my 
judgment the reference to that order merely 
connotes the source of the original grant 
which was being formally confirmed by 
means of the agreement of the 11th Ng: 

vember 1917, but even if we construe 
the agreement to mean that it incorporates 
the order of the roth February. I9I% as 
a part of the description. of the property 
there is ‘absolutely SE in that order 
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which comes into conflict with any oae 
of the several descriptions given at the foot 
of the agreement. As a matter of fact, 
the order of the roth February 1917 throws 
back on some previous correspondence in 
the matter betWeen the Deputy Commis. 
sioner and his subordinate officers who 
were concerned in the proposal of making 
. a grant of some land. to the defeadant 
No, 2 for the purpose of constructing 
Ghat on the banks of the river Sarju in 
Ajodhya. l 

. Inthis correspondence there is a reference 
.toa plan prepared for elucidating the point 
on which the Deputy Commissioner had 
otiginally insisted that the land granted 
shall in no event extend to a point so 
as to encroach in any manner on kacha 
path. This plan is Exhibit B-26, and the 
kacha path is shown at the South ead 
of plot No. 740. I am, therefore, of opin- 
ion that the boundary of theland given 
in the agreement of the 11th November 
1917 as indicating the identity and extent 
of the land granted is a correct one and 
‘should be accepted. Even if we were 
td come to the conclusion that there is a 
conflict between the order of the roth Feb- 
ruary 1917 andthe agreement of the r1th 
November 1917 in respect of the speci- 
fication of the property. I should have no 
hesitation in holdng that the specification 
indicated by the boundaries should be 
preferred and given effect to. But at its 
highest th: argument of the learned Plead- 
er forthe appellant comes to this, that the 
order cf the roth February 1017 should 
betreated «sa part and parcel of the agree- 
‘ment itself. I am prepared to treat the 
order as such. The result is that there 
is discrepancy between*one specification 
of property and another in the same docu- 
ment. This being the result to which I 
reach, the principle of the decision of their 
' Lordships of the Privy Council inthe case 
of Zeenut Al v. Ram Doyal Poddar 
(x) applies. That principle was applied 
to a case decided by a Bench of this Court 
Ganga Prasad v. Subhag Chand (2). 

' here remains one more point to be coa- 


sidered. The Court of first instance 
* I) i8 WwW. R. 25. 

& 25 Ind, Cas. 704; 17.0. C. 256; 1; O.-L, J. 
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refused toaward any costs to the defendant 
No. 2 though the plaintiff’s suit was dis- 
missed in its entirety. ‘he ground of 
the refusal was that a large number of 
pleas urged by that defendant were 
frivolous and were overruled by that 
Court. ‘She defendant No.2 objected to ` 
this order of the Court of the first instance 
when the appeal was heard by the learned 
Subordinate Judge. The learned Sub- 
ordinate Judge accepted the objecton 
and modified the decree of the Court of. 
first instance by awarding costs to the de- 
fendant No. 2 against the plaintif. I 
am of opinion that the leirned Subordinate 
Judge should not have done this. The 
reasons given by the learned Munsif for 
the order which he passed relating to the 
costs were good and the lezrned Subordi- 
nate Judge gives no reasoi wh2tsoever 
for interfering with that exercise of the 
discretion by the Court of first instance. 

I , therefore, modify the decree of thelearn- 
ed Subordinate Judge only to this exteat 
that his order-in so far as it awards costs 
tothe defendant No. 2 inthe Court of frst 
instance will be set asiae. In other res: 
pects the apreal fails and is dismissed 
with costs, 


Z. Ke  Abppeu dismissed. 


" ALLAHABAD HIGH COURT. 
SECOND Civil, APPEAL No. 205 OF 1922. 
m Apr 1 23, 1923. 
Preseni[—Mr, Justice Ryves and 
' Mr. Justice Daniels. 
Seth MAHABIR PRASAD—OBJj ECTOR—— 
APPELLANT 
versus 
KANHAIYA LAI, AND OTHERS— ` 
OPPOSITE. PARTIES—RESPONDEN'TS. 
Limitation Act (IX of 1908), Sch. I, Art. 3€1— 
Decree, Aes i d for sale. on morteage—Con- 
firmation on appeal — Application for decree absolute ` 
—Starting point of limitation, f 
In a suit for sale on a mortgage, if an appeal 
has been preferred against the preliminary decree, 
and- the. decree has -been ‘coufirméd, 
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the starting point of limitation for an application 
for a final decree is the date of the appellate decree. 

Nizamuddin Shah v. Bohra Bhim Sen, 43 Ind. 
Cas. 870; 40 A. 203: 10 A. L. J. 85 and Gafadhar 
Singh v. Kisken Jiwan Lal, 42 1nd. Cas. 93; 39 
A. 641: £5 A. In J. 734. followed. 

Gayan Singh v. Ata Husain, 60 Ind, Cas, 817; 
I9 A. L. J. 83; 43 A. 320, distinguished. > 

Second appeal from a decree of the Dis- 


trict Judge, Agra, dated the 2nd Decem-. 


ber 1921. 
Mr. G. L. Agarwala, for the Appellant. 
Mr. N. P. Asthana, for the Respondents. 


JUDGMENT.—Gulab Singh 


gagee, who is now represented by the 
plaintiff. Mahabir Prasad was joned as 
a defendant in the suit by the plaintiff 
for sale on the mortgage executed by 
Gulab Singh, as a subsequent purchaser 
of part of the mortgaged property. He 
set up, among other defences, that he had 
a prior mortgage on the property. The 
plaintifi’s suit was decreed subject to his 
paying off the prior mortgage set up by 
Mahabir Prasad. A preliminary decree 
was passed on the 14h of March 1916. 
From that decree the plaintiff appealed 
against so much of the decree as directed 
him to pay off the prior mortgage set up by 
Mahabir Prasad. That appeal was de- 
creed by the District Judge on the znd of 
June 1916. From that decree Mahabir 
Prasad appealed to the High Court and his 
appeal was dismissed on the rst of August 
1918. Then the plaintiff applied for a 


final decree on the r4th of April 1920. 


Both Courts have allowed the application. 
The defendant, Mahabir Prasad, who is 
now tepresented by the appellant in this. 
appeal, contended that the application 
was. barred by limitation. 
below have held. that limitation began 


to run from the date of the High Court's © 
decree, namely, the ristof August - 1918 : 
and that, therefore, it was well within limi- 
' tation. . In appeal before us it is argued- 
thatinasmuch asin the appeal by the plaint- - 
iff before the District Judge against the’ 


prior mortgage set up by. Mababir Prasad 


some of the defendants were not made par-. 


ties, that decree must betaken to be the 


starting point of 1 mitation, Itseéms to vs. 
that, inasmuch, as Mahabir. Prasad himself. 


appealed tothis High Court, he cannot be 


was the 
mortgagor, and- Gopi Ram was the mort- - 


Both Courts. 


heard to advance ‘that ‘plea. ‘Reliance’ 
has been -placed, on a case reported: as 
Gayan Singh v. Ata Husain (x) but there 
the objection was upheld in favour of the 
parties who had not appeated.. It seems to. 
us that this case‘s covered by the author ty 
of Nizamuddin Shah v. Bohra Bhim Sex 
(2), which followed the Full Bench ruling 
in Gajadhar Singh v. Kishen Jiwan Lal 
(3). In our opinion the appeal must be. 
dismissed with costs including in this 
Court fees on the higher scale. 


M.A. A, Appeal dismissed. 


(1) 60 Ind, Cas. 817: 19 A. In J. 83: 43 A. 320, 
(2) 43 Ind. Cas. 870; 40 A. 203: 16 A. E J. és. 
(3) 42 Iud. Cas. 93i 39 A. 641; 15 A, Le]; 724, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 279 OF I92I, 
T" May 9, 1923. . 
Present:—J ustice Sir Asutosh . Mooker- 
Jee, Kr., and Mr. Justice Rankin. 
Raja PEARY MOHUN MUKHER JEE' 
—APPELLANT 
VET S158 
MONOHAR MUKHERJEE—REsponp- 
ENT. 
Civil Procedure Code (Act V of 1908), s. 2 ( 
O. X X— Preliminary decree— Order in RUPTURA 
proceedings leading to final decree—O. X X, Whether 
exhaustive—Trusis—Trustee de. son tort, liability 
of— Accounts, nature of-—Limitation Act (IX of 
1908), s. 10, application .of—Suit for accounis: 
against trustee de son tort. a 
In a suit relating to the administration of a 
debuliey estate and for a declaration that an 
execution purchase of a portion of the trust 
estate by the trustee in the name of his son was 
invalid and inoperative, the Judicial ‘Committee. 
affirming the decreeof the High Courtheld the. 
sale to be invalid directed an account to be! 
taken showing what ifanythiug was due from the; 
shebait to the estate and on the basis of this order: 
of the Judicial Committee the Subordinate Judge, 
made an order defining the extent and character: 


.of liability of the shebait to render an account 
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Mo sige the mode, the period and the 

Q 

Held, that this ordé of the Sübordinate Judge 

was à décrée, ‘Being a:.0fder which was in essencé 
a preliminary . 

dre leadíig 1 "p, is e. final decfée to be made” 


Herein. [p. 376; co 


It is not jaa dt: ‘an adjudication should 


be covered ‘by oné’of, the specific cases of pré- 
li iminary decreés meritioned i in O. XX of the Civil 
Procedure” Code in order that it may forth the 
basis of à ‘final ‘décrée. Thosecases are illustrations 
cfprélitüfiary déGfees. Whether an order possesses 
tie ‘qualities of a decree preliminary or final or 
partly: prelíininary and partly final clearly de- 
pends upon its contents. (p. 376, col. 1.] 

It may be, that the Legislature contemplated 
that, órdinanily, there should be one preliminary 
decteé d5d ‘die final decree in a suit; the .prc- 
lintihaty. decteé ascertaining whit is . to be done, 
while theefinal decree Stating the result achieved by 
means ot the preliminary decree, but there may 
be exceptions. [p. 376, col. 1.] 

If a person, by mistake or otherwise, assumes 
the character of trustee Whien it really does not 
belong to him and so becomes a irustee de son 
tort, he may be called to account by the cestui 

ivust£or the moneys he received under colour 
of the trust; such a person cannot be heard to 
say for his own benefit that he had no right to 
act as a ‘trustee. [p. 376, col. 2.] 

Under the Limitation Act a suit for accounts 
in respect of trust property falls within the 
scope of section 1i0 and a  irusioe de son iori 
stands in the same position as an express trustee. 
fp. 376, col. 2.] 

There ate two forms of account which can be 
claimed by a éestué que trist against the trustee. 
One. is the cominon account beiug an account 
ef all “the ~ Hioüeys "Or fünds comprised in 
the trust deed ei-irom time to time subject to 
the tfusfs.thekeof/as,;bave been possessed or fe- 
ceived by; theta tes; or by-any person by his 
order. © The. oth ds m -account, in addition ~ to 
the former’ den thé^tiioiteys ot fund com- 
prised in the ied iot from time to time 
subject to the trusts thereofowhich might without 
the wi.ful, neglect; -or defanit. ‘of the trustee have 
beeü ‘so possessed or ‘received. 2 Tp. 7377» Col. r) 


In taking? the: cómion ' ' aêçõnt. the -cesti que 
trust, cannotychatge. -the trustee. with. anything 
beyond ‘hid ‘actual. receipts. ána ys.not. permitted 
to. show, that. there is'some part of thedrust funds 
which the trustee.should’ have got im arid has fail- 
ed to-get in, .[p: 377, col. 1] ` ‘ 

: Buta trustee, when avcommon actount is be- 
ingi taken, can.propérly be charged with 'a:hreach 
"E trust which;arises;on the acconnts. themselves; 
he stands:charged with his.teceipts and if he seeks 
to. discharge nai by improper payments the 
discharge;is disallowed.. On the other hand, in 


order to obtiñan- ‘account ‘ont the footing of wilful — 


default against a. trustee- the cestui gue trust 
must allege and prove ‘at: least one instance of 
wiltul defanit. . [p. 377, col. 1.] . 

An order on the footing of. wilful default is a 
very strong. one. to make against an accounting 
party and-isnot, made unless there has been a 


decree in the supplementary pio- . 


loss of assets received of assets which might 
havé beñ recéived, [p. 377, còl. 2] A 

Appeal against the ofder of the Subi 
ordinaté Judge, ‘Second Court of. Hooghly, 
ddtéd the 5th of:Séptember axd2i. - : ' 

Babus. Duarka . Nath ` Chakradg?ity, 
(with lim Babus’ Narendra Kwinàr Bose, 
Haradhone Chatt: orjee and Rama Prasad 
Moo kerjee), for the Appellants. 

Babu Savat Chandra Rat Choudhuri 
(with him Babu Hari Lal- Chakravartt), for 
the, Respondent. l uu 

JUDGMENT.—This is an appeal 
from an order for account made in a 
proceediüg supplemental to a suit insti- 
tuted by. the respondent against | the 
appellant, for the administration o a 
debuiter estate, for the removal of the 
tristee; for the appointment of a new - 
trustee or Receiver, for declaration that 
ah. exectition sale of a portion of the 
trust estate, when it was purchased by 
the trustee, in the name of his son was 
invalid arid inoperative, fot proper in- 
vestment of a sum of Rs. 11,500 al- 
leged to form part of the trust estate 
and for other incidental reliefs, The 
suit was dismissed by the Trial Court; 
On appeal to this Court, the judgment 
was set aside and the suit was decreed 
in the following termsi— - 

“Tt is declared that the sale of Bahir- 
gora held on the 14th jJantiary i913 
is not operative against the  debutter 
estate, but the first defendant (the shë- 
bati). is entitled to be reimbürsed, the 
precise amotint recoverable by "bin to 
be investigated by the Court below. 
Steps will be taken forthwith to place. 
the debuitey estate in the hands of 4 
Receiver to be appointed by this Court 
and the first defendant will cease to 
be shebait from the date when the Re- 
ceiver takes possession:” Manohar Mocker- 
jee v. Peary Mohan Mookerjee (1). 

On appeal to the Judicial Committee 
this decision was affirmed: Petry 
Mohan Mukerji v. Monohar M ükerji 
(2). The judgment of the Judicial Com- 


oe 54 Ind. Cas. 6; 30 C. L. J. 177; 24 C. W. N. 


uo 62 Ind. Cas. 76; 48 1. A. 258; 34 C. 1. ]. | 
86; 41 M. L. J. 68; 14 L. W. 104; 23 Bom. L. R. 
913; (1921) M. W. "NA 554:19 A. L.J. 773; 2 P. E. 
T. PE 26 C, W. N. 133; 30 M. L. T. 24; (1922) 
A.I R. (P, C.) 235; 48 C. 1019 (P. C) 


- > 
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. mittee concluded as follows:— 

“An order must be made declaring 
that the purchase by the second ap- 
pellant (son of the shebait) was invalid 
and that proper and necessary steps 
should be taken to secure the prop- 
erty, and that the first appellant (the 
shebait) is entitled, subject as herein 
mentioned, to re-payment of the pur- 
chase-money. An account should be 
directed showing what, if anything, 
is due from the first appellant (the she- 
bali) to the estate, and such money 


should be deducted from the purchase-. 
of the: 


moneys, the balance, if any, 
‘moneys in Court to be paid out and 
the first appellant (the shetatt) to 
have a charge on the estate for such 
sum.” 

On the basis of this order of the Ju- 
dicial Committee, the Subordinate Judge 
has made an order which defines the 
exte t and character of liability of the 
shebatt to tender an account, and speci- 
fies the mode, the period, and the prop- 


erties. The | shebait has appealed 
against this order. 
The  plaintiff-respondent has raised 


an objection to the competency -of the 
appéal on the ground that the order is not 
onè of those expressly made appeal- 
ble as an order by the Code of Civil 
Procedure. The appellant has urged 
that the order is in essence a decree 
within the meaning of séction 2, (2) ‘of 
the Civil Procedüre Codé, 1908. The 
terih ''décree" is defined as the for- 
mal expression of a1 adjudication which, 
so fat as regards ‘the Court expréss- 
ing it, conclusively determines the rights 
of the parties with regard to all or 
any ‘of the matters in contfoversy in 
the suit and may be either preliminary 
or final. A decree is préliminary when 
further proceedings have to be taken 
before the suit can be completely dis- 
posed of; it is final when such 
adjudication completely disposes of the 
stit.. A decree may be partly pre- 
liminary and  pertly final. There has 
been ‘some diverg nee. cf judicial opin- 
ion as to the tests to be applied for 
ascertaining whether a particular det 
cision , constitutes an adjudication on 
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the rights of the. parties with. regard 
to any of the matters in controversy 
in the suit. It was held at one time 
by the High Court of Bombay that 
a decision that a suit is, not bad fofr 
misjoinder -or that it is not barred by 
limitation :or à decision that the ‘Court 
has jurisdiction to entertàin a suit was 
a preliminary decree; Sidhanath Dhond- 
dev ‘Garud v. Ganesh. Govind Garud 
(3); Narayan Balkrishna Kulkarni v. 
Gopal Jiv Ghadi (4). This extreme 
view was disapproved in this Court 


in the case of Kamim Debi v. Promotho 


Nath (5), and has :subsequevtly been 
abandoned in the Bombay High Court 
itself; see the Full'Bench decisien ‘in 
Chanmalswami Rudraswami v. ‘Ganga- 
dhavappa Baslingappa (6) which ‘was 
applied in  Bharma Shidappa Pujari 
v. Bhamagavda Shivagavda (7) and Muni- 
cipal Committee of Nasik v. Colletior 
of Nasik (8). According to the view 
now adopted in Bombay, the word 
“matter” in the definition means the 
actual. subject-matter of the suit with 
reference to which some relief is sought, 
and the word ' right" means substan- 
tive tights of the parties, which directly 
affect the relief to be granted, or which, 
in the words of the definition, relate to 
all or any of the matters in controversy. 
Tested from this point of view, thete is- 
really no room for dispute that the order 
under appeal is a decree: This view is 
supported by. the decision of the Judicial: 
Committee in Bhup Indar Bahadur v. Bijai 
Bahadur Singh (0). where Lord Hobhouse 
held that an edjuication that mesne pro- 
fits were recoverable in respect of a de- 
fined period. was’ in its nature a decree 


(3) r7 Ind. Cas. 6373 37 B. 60; 14 Bom. Li 
R. 916. 

(4) 23 Ind. Cas. 889; 38 B. 392; 16 Bom. 

. R. 206. RE 

(5) 27 Ind. Css. 317; 20 C, T. J. 476; 19 C. 

. N. 755. LE 

(6) 26 Ind. Cas. 885; 39 B. 539; 16 Bom. L. 


R. 95 F. B.). ha - ? : 
an Ind. Cas. 4613 39 B. 421; 17 Bom. L. 


(7) 28 
R. 271. | "OA l 

(8) 28 Ind. Cas. 589; 39 B. 422; 17 Bom. L. 
R. 324. . . T Ex < 

e 27 Y..À. 209; 23 A. 152;.2 Bom. L. R.978;- 
5C W.N. 5320. GC)... ! 
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within the meaning of the Code. This 
is not inconsistent with the decision in 
Bhartendu v. Yaqub Husain (1) and Guiu 
sam ‘Bivi v. Ahmadsa Rowther (xx), anc 
is in accord with the view adopted iu 
‘Kamins Debi v. Promotho Nath is). At 
may be conceded that the Legislature con- 
templated: that, ordinarily, there should 
be one preliminary decree and one final 
decree in à suit; the prelitinary - decree 
ascertains ‘vhat is to pe done, while the 
final decree states the result achieved by 
means of the preliminary decree. 
But as observe! by 
iu Yakuh. Husain v. Bharat Indo 
(tZ) there may be  exceptio;s, and 
the ease beiore vs furnishes an ine 
stance, Here the otigind suit wes for 
removal ‘cf the shebatt, for cancelation 
‘of the judicial sale, andforiecovety of the 
trust property. ‘The decree made in the 
‘suit’ has directed the removal of the’ ske- 
bait and the cancellation of the sale 
subject to investigation of accounts to te 
rendered by the shebudt in a supplementary 
proceeding. The order which has now 
been made is in essence a preliminary de- 
. cree in the supplementary . proceeding 
and w.lllead up to the final decree to te 
made therein, It is not' essential that an 
adjuaication should ye covered by one 
ot the specific cases of preliminary de- 
crees mentioned in O. XX of the Code in 
order that it may form the basis of a final 
decree; those cases are illustrations of 
p eliminary decrees and help us in deter- 
mining the true meaning of the definition 
of the terin.*'decree' Whether the order 
made by the Judge possesses the qualities 
oi a decree, treliminury or final er partiy 
preliminary and partly inel, clearly dé- 
pends upon its contents, Weare of opin- 
ion that the order now under appex! is 
a decree and that the objection to the 
competency of the appeal carrot be 
sustained. ; 

The objections urged against the order 
made by the Subordinate Judge may “be 
grouped, substantially, under two heacs, 
namely, period of accourt and method 


(ro) 18 Ind. Cas, 701; 35 A. 150; IT A. L. J. 
120. 

(tI) 51 Ind, Cas. 140; 42 M. 296;.9 L. W. : 
(xor9) M, W. N. 284. :9.I« We 541; 

(12) 16 Ind, Cas,.372; 12 A, Ty, Je 120... 


Piggott,  J.,: 


‘45 E. R. 800; 130 R. R, 2 
( 


cf account. The Subordinate, Judge hes 
directed the shebaitto render an account 
„or the period which kas elapsed 
since the death of his father on the 
roth July 1888. As stated in the 
judgment of this Court, the appellant 
assumen the office of shebait immediately 
ou the death of bis father, though he cia 
not become lawiully entitled thereto till 
his two uncles, Naba Krishna and Bijoy 
Krishna, had been removed from the scene 
by death, the former on the 11th Sep- 
tember 1890 and the latter on the 29th 
January 1694. This plainly does not 
makeany difference in theliability of the | 
appellant. It is well setiled that if a 
person, by mistake or otherwise, assumes 
the charecter of trustee when it- really 
does not belong to him and so becomes 
a trustee de son tort, te may te called to 
account by the ces! ui que trustfor themoneys 
he received under colour of thetrtrst, 
such a person cannot be heard to say for 
his own benefit that he had no.right to 
act as a trustee; see the judgment of the 
Earl of Selborne in Lyell v. Kennedy (12), 
where Rackham v, Siddall (14) and Life 
Association of Scotland v. Siddall (x5) were 
approved. Nor does any question of 
limitation arise. No accounts have ever 
been demanded or rendered, ard we are 
not called upon to consider what petiod 
of limitation would be applicable if a suit 
for"accounts were now to Le irstituted. 
But we may observe that the decision in 
Dhanpat Singh v. Mohesh Nath Tewari 
(16) is an authority for tae proposition 
that under the Indian Limitation Act, 
1908, a suit for accounts in respect of 
trust property falls within the scope of 
section 10 and a trustee de son iori stands 
in the same position as an express 
trustce. 

As regards the method of accounting, 
the Subordinate Judge has held that the 
Commissioner will enquire it any loss has 


(13) (1889) 14 App. Cas. 437 59 L. J. Q. B 
268: 62 lu. T. 77; 38 W. R. 353. 

(14) (1850) r Mac. & G., 607 at p.621; 41 
E. R. t400; 2 H. & Tw. 44; 84 R. R. 194. 

(15) (1861) 3 De G. P. & J. 58 at p. Sor 4 
L. T. (N. S) 311; 7 Jur. (N. $) 585; 9 W. R. 541: 


I6) 57 Ind, Cas, 805; 24 C W. N. 152. 
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“been occasioned to the debulfer -estate - by 
the wilful neglect or misconduct ot the 
appellant durin, the period that he was in 


charge thereofos shebait, de facto or de jure, 


and the amount will be added to bis lia- 

bility. The appellant has urged that this 
direction is erroneous. ‘To test the valid- 
ity of this contention, we may usefully 
recall that, as explained by Kindersley, 

V. C., in Partington v, Reynolds (xy, there 
are two forms of account which can be 
claimed by a cestui que trust against the 
trustee, One is an account of all such 
of the moneys or funds comprised in 
thetrust-deed or fromtimeto time subject 
to the trust thereof as has been possessed 
or received by the trustee or by any per- 
son by his order or for his use. ‘Lhe other 
is an account, in addition to the former 
account, of the moneys or funds comprised 
in the trust deed or from time to time sub- 
ject to the trust thereof, which might, 

without the wilful neglect or default of 
the trustee, have been so possessed or 
received; see the judgment of Lord Cot- 
tenham, L. C., in Terrell v. Matthews (18). 

The former is the common account and 
is given as of course when a decree is made 
. for general administration. In taking the 
common account, the cesiut que trust can- 
not charge the trustee with anything 
beyond his actttal receipts and it is not 
permitted to show that there is some part 
of the trust funds which the trustee should 
have gotin and has failed to getin; Dowse 
v. Gorton (1g). But a trustee, where e 
common account is being taken, can prop- 
erly be charged with a breach of trust 
which arises on the accounts themselves; 

he stands charged with his receipts and 
if he seeks to discharge himself by improp- 
er payments, the discharge i is disallowed; 

In ve Stevens, Cooke v. Stevens (20). On 
the other hand, in order to obtain an oc- 
count on the footing of wilful default against 
a trustee, the cestui que trust must allege 
and prove at least one instance of wilful 


Ap, 
Jur. (N. $.) 200; 6 W.R. 388; 113 R R. 360; 62 
E. R. 98. 

118) (1847) x Mac. & G. 433 *; i1 L. J.C 
31; 5 Jur. 1074; 84 R. R. 120; 4i E. R.1333. ^. 

. (19) (1891). A. d 190 at p. 202; 60 I, J. Ch. 
745; 64 L. T. 809; 40 W. R. 17. 

(20) ( * 1898) 1 Ch.-162 at p. 172; 67 Ln J.Ch, 
118; 77 I4 Tr 508; 46 W. R. 177; 14-T, L. R. 111, 


(1858) 4 Drew. 253; 27 L. J. Ch, 505; 4- 


default.: He must consequently prove that 
there is some part of the trust funds which 
should have been received but was not. 
When an account is ordered in this form 


-he is thus liable not only for rent actually 


received but also for not letting the prop- 
erty if possible or not obtaining the full 
rent obtainable, Noyes v. Pollock (21), 
In ve Symons, Luke v. Tonkin (22). An 
order on the footing of wilful default is 
a very strong one to make against an ac- 
counting party. and is not made unless 
there has been a loss of assets received 
or assets which might have been received; 
In re Stevens Cooke v. Stevens (23), In re 
Stevens, Cooke v. Stevens (20), In re Wright- 
son, Wrighison v..Cooke (24). It is plain 
that wilful default is a relative term, 
and, in the words cf Bowen, L. J., in Noyes 
v. Pollock (21), impli.s an existing duty 
on the part of the accounting party in 
which default has been made and may 
consist in knowirgly doing what he ought 
not to door knowingly omitting. to 
do what he oughtto do. In re Owens, 
Jones’ v. Owens (25) (Cotton, L. J.), 
In re Young and Harston’s Contract (26) 
(Bowen, L. J.) Unless there is sufficient 
proof, it is nct right to insert in a judg- 
ment any declaration of liability or even 
an enquiry as to liability based upon 
supposed breach of duty; In re Stevens, 
Cooke v. Stevens (20) (Lindley, | L. 
J.) It was observed by Stirling, -J., 
In re Barclay, Barclay v. Andrew (27), 
that tke rule as to wilful default is not 
now so strict as it was before the Judi- 
cature Acts, and in a proper case, it is 
competent for the Court, upon the further 
consideration of an action to charge trus- 
tees with interest on belances although 
no case of wilful default hes teen rcised 


(21) (1886) 32 Ch. D. 53 at p. 61; 55 I. J. Ch. 
5133 54 L. T. 473 at p. 475 34 W. R. 383. 

(22) (1882) 21 Ch. 757 at p. 760; 52-1. 
J. Ch. 709; 46 L. T. o 30 W. R. 874. 

NI (1897) x Ar ae at p. 4321 66 L. J. Ch. 


26 L. T. 284.- 

“tah MAE : "i 789 s p. 799: 77 Ls J. Ch. 
422 99. 

2 1883) 47 L. T. ó1 at p. 64. 

Gd (1888) 31 Ch. D. 168 at p. 174; 54 i. J. 
Ch. 1144: 53 L. T. 837; 34 W. R. 84: 50 J - P. 245. 

(27) “(9 : ken 674 at p. 681! 68 L J. -Ch, 
383; So DE: 3 
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by the pleadings and the question of in- 
terest was not refetred to iu the judginert. 
Shaw v. Turbeti (28)... Under the 
forier practice, if the cestui qui trust 
discovered in theecourse of the suit thit 
thetrustee had been guilty of misconduct, 
his remedy was by filing, with the leave 
of the Court, a supplemental bill adapted 
to the state of circumstances. Hodson v. 
Ball (29), In ve Youngs, Doggeit v. Revett 
(30). Under the présent practice where the 
cestui que trust his -charged wilful de- 
fault in ‘his: pleadings, either originally 
or 48 amended, put has not obtained a 
judgment on that footing, the Court can 
at any stage of the proceedings order an 
account fo be taken on that footiüg, if 
evidence -of wilful deéfaultis adduced. 
Thus, if in thé prdsectition of enquiries 
under an ordinary judgment, facts conre 
oüt Which, if proved at the trial, would 
have enabled the cestui gue trust to have 
then obtained an 'nquiry as to wilful 
default that enquiry will be added. Coope 
v. Carter (31), In ve Fryer, Martindale v. 
Picguót, (32), Brooker v. Brooker (33), In re 
Symons, Lake v. Tonkin (22), In ve 
Youngs, Doggett v. Réveit (30). We cre 
of opitiion that this course fay be êpe 
proptistely followed in thé présent pro- 
ceedings. The suit was not expressly fram- 
ed as à Suit fot àccóunts on the footirg 
of wilful default throughout; the accour ts 
directed únavoidably extend over a long 
périod of titie, as there has Leen no acj! st- 
ment of accounts between the shèbait 
and the debjite estate tt any time, and 
the shebait cannot make good his claim 
o an indemnity  urléss the net balance 
is determi. ed on a Scrutiny of the accour ts 
for the whole périod, Inf these circtim- 


bos x3 dr. Ch. R. 324. . 
'(1842) r.Ph. 177; 12 Lr J. Ch. 80; 7 Jur. 
4 i , 65 R, AR. 366; At E. "R. “599. | 
(1885) 30 Ch, D. 4er at p. 431; 53 L. 
T. 6982; ,33 We R..880. |  . 

(31) (1852) 2 De €& M, & G. 292; 95 R. R. 
ITI; 21 L. J. Ch. :570; 42 E. R. 884. 

(a2) (1857) 3 K. & J. 317; 112 R. R- 166; 
26 1, J. Ch. 398; 3 Jur. (N: 8.) 485; 5 W. R. 552; 
69 E. R; 1x129., — 

(33): (2857) 3 Sm: & G. 475; 107 R. R. 155; 
26 Ty. Th. Ch. 411; 3 Jur, (5.s.) 381; 5 W. R. 382; ° 
65 E. Ra 743. E | 
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stances, we are of opinion that the direc- — 
tion for accourt on the footing of wilful 
default shovid be expunged a1 d a common 
&ccouit taken  &s expli ed above. 
Liberty will, however, be reserved to the 
plai tiff or other party ii terested in tke 
taking of the aceou.t, to apply, when the 
accounts have been lodged, for a directien 
that the Commissioner shovld take the. 
account ou the footing of wilful defarit 
either in respect of any particuler matter 
or generally It may be pointed -out 
that an account on the footing of 
wilful default may be taken in two 
ways, first, the Court may think thet 
the insterces of wilful default brought 
forwerd are not sufficient to justify a 
general account upon- the. footing of wilful 
default, and in such a case the Court will 
direct specicl erqriries orly with regerd 
to the particular transactio: s in question, 
or, secondly, although orly ore or two 
cases of wilful default are proved, they 
may be of such a character as to indvce 
the Court to direct an account genetally 
on the footing of wilful default, aprlyirg 
to all theacts of thetrustee; Coofe v. Carter 
(31), In ve Stevens, Cooke v. Stevens (23), 
Sleight v. -Lawson (34), Harvey v. 
Bradley (35). It. would not be right to 
articipete st this stage whet directiors 
may be found necessery. But we moy, 
add that the lower Court will have to give 
effect to the views previously expressed 


by this Court upon the question of the sum 


of Rs. 11,500 and the costs of the previous 
litigetio... We are further of opinion that 
the direction given by the Subordi- 
nete Judge thet if the accounts show a 
balance in favour of the debuiler estate, 
there will be a personal decree  ageirst 
the .shebatt, should be expunged. It is. 
needless to decide, this question hypothati- 
cally and in advance before thefacts have 
been ascertained. We are further of 
opinior that when the accounts are token, 
notice should be given to the new shebatt 
or if thete is 2 "ispvte es tothe scccession 
to the 'shebait:hib, to the Receiver who 
may be appoi.ted in a sriti stittted for. 


(34) (1857) 3 E. & J. 293: 26 L. J. Ch. 553: 
W. R. 589; 112 R. R. 155; 60 E. R, 1119. . 


4 


5 5 r Li i Fe 
. (GG) "G867).4 Ba. 1515 W. R. 527. 
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that purpose. "The death of the shebari 
during the pendercy of this appeal coes 
‘not obviously affect the terms upon which 
his personal éstete can clim cm incem itv 
from the débutter estite, ard the decision 
in Kumeda Charan Bala v. Asutosh Chat- 
topadhya (36) dcesaottovch tke metter, 
We may add, finally, thet there is 
no substarce in the technical ob, ec- 
tion that the order of the Subordinate 
Yudge is ultra wires, because he dealt with 
the matter before the order of His Ma- 


jesty iu Council had been forma lly trars- 


mitted by this Court to his Court. 

In view of the nature of the questiors 
which mey requite consideretion, we re- 
serve liberty to the parties to apply to this 
Court, should any reel difficulty erise in 
giving effect to our orders; ordinarily, 
however, applications should be made 
to the Subordinate Judge for further. 
directions as to the accou1.ts. 

Subject to the modifications indicated 
above; the order of the Subordinate Judge 
will stand confirmed and each party will 
pay his costs in this Court. 

S. €. M. & N.H. Order confirmed. 


(36) “16 Ind. Cas. 742; 17 C. W. N. 5; 16 C. 
L. . 282. 


is on the plaintif to prove such extension, 
Tp. 380, col. i.] 

Jagjitóàn Haribhai v. Kalidus Mulji, 60 Ind. 
Cas, 901; 45 B. 604; 23 Bom X. R. $1, 
followed. 


Second appeal from fte decree of tte 
District Judge, Beneres, dated the and 
June 10921. 

Messrs. Jang Bahadur Lal, Iqbal Ahmad 
and Shiva Prasad Sinha, for the Appellant. 

Dr. K. N. Katju, for the Respondent, 

JUDGMENT.—The subject-matter of 
the. ‘dispute in this case is a small plot of 
land, No. 1293, situated in Ramapura, 
one of the quarters of the city of Benares. 
According to the finding of the Court ‘below 
it has been used -for the cultivation of 
fruit trees. The parties to the suit are 
Hindus and the plaintiff cleimed to be 
entitled to pre-empt a sale of the plot 
in question made in favour of the defènd- 
ant- appellant. 

It was. alleged in the 4th patagraph ‘of 
the plaint that a custom of pre-emption 
prevails in the city of Benares upon which 
the plaintiff relied for his right. It was 
further pleaded in the 6th paragraph of 
the plaint that the plaintiff had observed 
the ‘preliminary formalities on hearing of 
the sale, from which it is to be understood 
that the plaintiff admits that pre-emption 
as exercised in Benares City must ‘be 
sought and enforced in eccotdance With 


. the procedure aid down by the Muham- 


ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL No. 991 OF 1921. 
March 28, 1923. 
Preseni:—Mr. Justice Rafique and 
Mr. Justice Lindsay. 

RAM CHAND KHANNA—DEFENDANT 
—APBELLANT 
Versus — 
'GOSAWMI RAM  PURIi— 
PLAINTIFF—RESPONDEÉNT. 

.Pre-emption—Muhammadan Law of pre-emption, 
adoption of, by Hindus-:Principle, whether can 
‘be extended—Burden of proof. 

There should be no extension of the Muham. 
madan Law of pre-emption among - Hindus beyond 
bd 2^ established by proof of custom. [p. 380, 
co 
¢ Where it has been proved that the Muhanimadan 
Taw of -pre- ‘emption has been adopted by Hindus 
with respect fot house property, it Cannot be 
presumed that the ‘right of pre-emption  éxtends 
to: ae sped ‘OF. property also et the burden 


e Pena oe a Aoc rew 33 


madan Law. 
. Both Courts bave decreed the plaintiff's 

claim. In appeal the main contention is, 
that es the plaintiff hed failed to prove 
that the custom alleged extends to the 
purchase of lards, as distinct from houses 
his suit should. have been dismissed. Jt. 
is ccmmon grourd that a custom of pre- 
emption relating to house property and 
b.sed üpon the Muhammadan Law obtained 
in the City of Benares. This custom 
hes been affirmed by a long series of judi- 
cial deesions. Jt is argued, however, that 
no judicial recognition has been extended 
to pre-emption where tre subject of sale 
is land as distinct from house property. 

Itis true that, in the course of the trial, 
the plaintiff was able to produce a copy 
of a judgment delivered in tke year 1865 
in which pre-emption of a plot of lard 
within the City was. decreed. It is also 


e A^ 
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shown that the judgment in question 
contains a somewhat obscure reference 
to a decree for pre-emption of land passed 
in the year 1853. Butit is argued 
that this is no adéquate proof of a custom 
of pre-emption relating to land in the City. 
The learned Judge of the Court below took 
the view that, inasmuch as it had been 
established that the Muhammadan Law 
of pre-emption had been adopted with 
respect to house property, it should be pre- 
sumed that the right of pre-emption 
extended to other kinds of property which 
may be pre-empted under the Muhammadan 
Law and that consequently the land in 
suit, viz., san orchard, was so liable to pre- 
emption. He says there is no proof that 
thecustomin Benares is confined to houses. 
It was, however, for the plaintiff to prove 
that the custom he relied upon extended 


to property other than houses and, in our 


opinion, he failed to doso. The facts that 
a decree for pre-emption for a piece of 
land was passed sa far back as the year 
1863 and that possibly a similar decree 
had been passed some years earlier would 
not be sufficient to show that such a custom 
extended to lands within the City. The 
fact that no instance of the pre-emption 
of such lands could be established between 
the year 1865 and the year 1920 when this 
suit was brought, is, in our judgment, the 
strongest possible proof that no such 
custom exists. There is no more pro- 
lific source of litigation in this Province 
than the law of pre-emption andit is im- 
possible that had there been such a custom 
there should not have been many cases 
brought outin the Courts during this long 
period during which there must have been 
numerous instances of sales of plots of 
land within the City. In the ruling 
reported‘ as ` Jagjivan Haribhai v. Kalidas 
Mulji ' (1) the Bombay High Court 
in dealing with a case from the Surat 
D strict refused to extend the -Muham- 
madan Law of pre-emption to agricul- 
tural lands although it was establish- 
ed that this law had been adopted gene- 
rally with respect to, house property in 
the ‘district. The learned Judge of the 
Court below was, however, of opinion that 


z(1) 60' Ind, Cas. 901; 45. 3. --604; 23 “Bom, I, 
s ST, 
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the principle leid down in this judgment 
should not be followed here because the 
law of pre-emption has to a large extent 
been adopted in this Provincein the villages 
and with respect to zemindart property. 
But the consideretions which apply in the 
case of village property do not apply neces- 
sarily ‘to property in the cities. ‘The cus- 
tomin the villeges has grown up out of the 
desire to prevent the intrusion ofstrangers 
into the co-parcenary bodies; no such con- 
sideration would arise in the cities, where 
people of all classes congregate together, 

We think the principle laid down in the 
Bombay case is the right one to follow 
and that there should be no extension 
of the Muhammaden Law of pre-emption 
among Hindus beyond the limits established 
by proof of custom. 

It is here proved that the Hindus of 
Benares have adopted the Muhammadan 
Law with respect to the pre-emption of 
houses. It is not, however, established 
that this law has been adopted sc- 
as to extend to property of other des- 
criptions. The plaintiff has failed to 
prove his case and, accepting the appeal, we 
set aside the decree of the Court below 
and direct that the suit of the plaiutiff 
be dismissed -with costs in al! Courts 
including in this Court fees on the higher 
scale. 


K.S. D. Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. — 
Civi, REVISION No. 126 OF 1922. 
Nuvember 24, 1923. 

Present :—Mr. Daniels, A. J.-C. 
Musammat JAMNA—PLAIN'TIFF—- 
APPLICANT 

VEVSUS 
Musammat AMRATI—DEEFENDANT—- 
OPPOSITE PARTY, 

Civil Procedure Code (Act ^V of 1908), s. 1415 
0, IX, v. 9--Application to set aside ex parte 
decree—Dismissal in default—Application for 
restoration, whether maintainable. 

Where an application to set aside an ex parte; 
decree is dismissed for default, an application 


Vol; $4) 

JAMNA 7. RAMRAJI; 
to.set aside such dismissal lies under O. IX, r. 9, 
rep with section 141, of the Civil Procedure 

ode. 

Bhubaneswar Prasad Singh v. Tilakdhavi Lal, 
49 Ind. Cas. 617; 4 P. Lr. J. 135; (1919) Pat. 75 
(EF. B), Ramgulam Singh v. Sheo Deonarain 
Singh, 51, Ind. Cas. 152; 4 P. L. J. 287, dissented 
rom. 

Bepin Behari Saha v. Abdul Barik, 35 Ind. 
Cas, 613; 44 C. 950; 2r C, W. N., 30; 24 C. L. J. 
445, Gauri v. Hinga, 59 Ind. Cas. 575; 23 O. C. 
349, Abdul Rahman Shah v. Shahana, 58 Ind. 
Cas. 7481 1 L. 339; 82 P. W. R. 1920; 1 I. L. J. 
188, relied on. 

Application against the order of the 
Subordinate Judge, Gonda, dated the 12th 
August 1922. 

Mr. K. P. Misra, for. the Applicant, 

Messrs: Niamai Ullah and Madho Prasad, 
lor the Opposite Porty. ! 


JUDGMENT.—‘The question for de- 
Cision in this application is whether, 
wien an application to have a suit de- 
cided ex parie restored to the file has 
been dismissed for default, au _applica- 
tion to set aside that dismissal lies under 
O. IX, r. 9, read with section r4r, Civil 
Procedure Code. “The question is one 
ou which the High Courts of Patna and 
Calcutta have come to diametrically op- 
posite conclusions. The Patna High 
` Court in .Bhubaneswar Prasad Singh v. 
Ltlakdhari Lal (x) and again in Ram- 
gulam Singh v. Sheo  Dzonarain Singh 
(2) holds that no such application lies. 
The Calcutta High Court, on the other 
hand, in Bepin Behari Saha v. Abdul 
Barik (3) has held that it does lic, The 
facts ot this case briefly sre that on 26th 
July 1921 an ex parte decree was given 
against tke defendant unaer O. IX, r. 6. 
On 29th July 1921 she applied to have 
that .decree set aside. Her application 
was dismissedfor default on 3rd September 
1921, On the very same day she applied 
to have her application restured aud the 
learned Judge was satisfied un the evi- 
dence which she produced that she hed 
merely been temporarily absent from the 
Court for a necessary purpose and that 


I) 49 Ind. Cas. 617; 4 P. L. J:135; (1919 
ee (F. B.). ic as Neate Tae 

i2) 51 Ind. Cas, 152; 4 P. L. J. 287. 

(3) 35 Ind. Cas. 6013; 44 €; 959; 21 C. W, N. 
50; 24 C. L. T. 446. Lope eg 
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it was not owing tu-her fault that her ap- 
plicatiun was dismissed. He accordingly 
restored the application. The «only pub- 
lished authority `of this Court bearing on 
the question is a decision, ot Mr. Lindsay 
in Gauri v. Hinga (4) where he held that 
O. IX, r. 9 (read, ot course, with section 
I41)isapplicable to an order dismissing for 
default an application to set aside a sale 
under O. XXI, r. 9o. He pointed out 
that O. IX has been held inapplicable to 
execution proceedings, as there successive 
applications for execution can always 
be brought, but that this was not the case 
with the order before him. It appears 
to me on generai grounds that the view 
of Mr. Lindsay and of the Calcutta Hign 
Court should be followed. If an appli- 
cation of this kind is dismissed through 
error tlie person aggrieved ought in natural 
justice to have the opportunity of getting 
the dismissal set aside and I see no reason 
for so limiting the language of section I41 
that it cannot cover such a case, It is 
suggested that there is another remedy 
by way of review but this is a limitea re- 
medy which is not always available. If 
1 thought that O. 1X, reaa with section 141, 
did not cover the case I would even be 
prepared fo hold in a case such as this 
that the Court could restore the applica- 
tion. under its inherent powers. As there 
isa provision of law applicable, however, 
it is not ‘necessary to resort to -section 
151. Itis brought to my notice’ by the 
learned Advocate fer the respondent 
that a similar view has. been taken by 
the High Court at Lahore in- 4bdui -Rak- 
mou Shah v. Shahana (3). 

For the above reasons I dismiss 
preset application with casts, 

Z E. Reviston rejec ed. 


the 


(4) 59 Ind. Cas. 575; 23 O. C. 349. 
(5) 58. Ind. Cas. 748; 1 L. 339; 82 P.W. R. 
1920; I I. I, J. 188. 
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RAT HIKA RAMAN BIHARI JI MAHARAJ V. BOHRA SHIAM SUNDAR LAL: 


' ^ ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1446 oF rg2r. 
Apr 120, 1923. 
_ Present:--Mr.- Justice Lindsay 
"Mr. Justice Sulaiman. 
Sri Thakur RADHIKA RAMAN- BIHARI- 
JI MAHARAJ AND ANOTHER— 
DEFENDANTS—APPELLANTS 
m UEeY SS ur 
BOHRA SHIAM SUNDAR LAL AND 
ANOTHER— PLAINTIFFS—R ESPONDENTS. 
Pre-emption— Three successive - suits between 
same  parties—Decrees in two  suits-—~Disinissal 
af; third; for default--Defendant, becoming co-sharer— 
Dismissal, whether has retrospective, effect. 

" Plaintiff wanted to pre-empt a sale, but before the 
institution of his suit, the vendor made anoth«r 
sale of anothershare in the same village in. favorr 
of thesame vendee, Subsequent to the suit, the 
vendee made a giftofthe shares sold to hum 
under the two deeds to the defendant, After this 
transfer a second suit to pre-empt the second sale 
was instituted, Subsequently, the original vendor 
executed.a ‘teed purporting to be a deed of gift 
in favour of the same defendant. The plaintiff 
filed a third suit to pre-empt this transfer. The 
Court of first instance dismissed all the three 
suits. On'appeal, the first two. suits were decreed: 
and the third was remanded, but was ultimately 
dismissed, for default, The defendant appealed 
to the High Court and urged that, on the dis- 
missal of the third suit, he Had become a co-sharer 
by virtue of the gift and that the dismissal must 
be given a retrospective effect : | 

Held, that the claim for pre-emption could, not 
be defeated by virtue of the “dismissal of the third 
suit which took place long after the date of 
decree cf the first Court. [p. 383, col. r.] 

Behari Lal v. Mohan, Singh, 55. Ind. Cas. 71; 
18 A, T. Ja 22032 U. P, LR, (A) 48; 42 A, 268, 


and 


guishe . 
PA Bibi v. Amiran, 10 A, 472; A. W. N. 
(1888) 177; 13. Ind. Jur. 114; 6, Ind. Dec. (N. $.) 
317, 1elied on. E 
“Second appeal from a decree of the 
Subordinate Judge, Muthra, dated the 
13th August 1921. . 
Mr. G. L. Agarwala, for the Appellants. 


JUDGMENT,--These, ate appeals. by, a 
defendant arising out of. two suits for 
pre-emption. KE LAM 

On the rrth of June 1919 defendant 
No. 2 executed a sale-deed in favour of 
Jamuna Prasad, defendant No. r,of a cer- 
tain share in Mahaban. This was follow- 
ed by another sale-deed, dated the Irth of 
May 1920, of another share in the same 
village. On the rath of June 1920 a suit 
for pre-emption was instituted by the plaint- 


iffe-respondents to pre-empt the first sale, 


X * 


“transfer of the 14th 


After the written statement in that suit 
had been filed Jamtna Prasad executed 
a deed of gift on the 17th of August 1920 
ünder which he transferred. the shares sold 
under the previous two sale-deeds in favour 
of the idol. defendant-appellànt. “It” was 
after.this transter that a second suit to 
pre-empt the second sale was-filed on. the 
29th of November i920 :Subsequently, 
on the rath of February 1921, Muhammad 
Saddiq-ul-Hussain, one of the original ven- 
dors, executed a deed which purported 
to be a deed of gift in favovr of the defend- 
ant-appellant. The day after that a third 
suit. was instituted to pre-empt this trans- 
fer. The Court of first instance - disposed 
of all the three suits on the 28th of Feb- 
IUary 1921 and dismissed all the three 
suits, On appeal the two.suits for pre- 
emption were decreed and the third was 
remanded. It is suggested before us that 
the third suit was ultimately dismissed 
for default. . "E 

On behalf of the defendant itis contended 
that, inasmuch as the third suit finally 
failed for want of prosecution the dismissal 
must be given a retrospective effect with 
the result that the defendant-appellant 
had become a co-sharer by virtue of the 
of February 1021 
and, therefore, the otler suits also were 
liableto -be dismissed. We may point out 
that thelearred District Judge in the two 
cases has come to a distinct finding of fact 
that the transfer of the .i4th of February 
1921 was in reality a saleand not a gift. 
Ifit had been agift then there can be no 
doubt that on the r4th of February 1021 
the-defendant-would have acquired a mature 
title às a co-sharer. On the fiuding, how- 
ever, the transfer was only a-sale. The 
Tesult is that on the 28th of February 1021, 
when the first Court passed its decree, 
the defendant's right under the deed of 
transfer dated the 14th of February rgex 
was still being challenged and he had not 
become a co-sharer in the village. We 
think, therefore, that there covld have been 
no justification for the Court of first instance 
to dismiss the other two suits on the sole 
ground that the defendant had become 
a co-sharer. We may point out that but 
for this last transfer the defendant-appel- 
lant was a stranger to the makak, 
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"Thé leartied. Vakit for the appellant relied 
on the case of Behari Lal v, Mohan Singh 
(1). In that case however, the defendant- 
Vendee had a quired the property under à 
deed of gift before the decree of the - first 
Court was passed and which deed of gift 
obviously could not have been, chatlenged 
by a suit, for pre-emption. That case, 
therefore, is clearly distinguishable. In the 
present case we have only got to. see what 
decree the Court of first instance should 
have passed, If the Court of first instance 
wrongly dismissed the claim, the plaintiff 
cannot be-prejudiced by acquisition of title 
by the defendant, on asubsequent dismissal 
cf.the third suit. This. was the principle 
acceptedin the case of Sakina Bibi v. Amiran 
(2) with which we agree. The result. there- 
fore, is that the claim for pre-emption of 
the two previous:sales cannot be defeated 
by virtue of the dismissal of the third suit 
which took place on the 29th of November 
1921 long arter the date of decree of the 
first Court, . 

The appeals are, in our opinion; without 
force and are hereby dismissed but without 
costs as no .one appears for f the 
tXespondents.: 

K.S. D, & N.H. Appeals dismissed. 

; (1) 55 Iud. Cas. 71; 18 A. L. J. 220; 2 U. P. i 

WAN ) 48; 42 A. 208. 
: e to A. 472 A wW. N. (1888, 179} ra Iud. Tur. 
114: 6 Ind, Dec. (N: &) 3217. 
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CALCUTTA HIGH. COURT. 
APPEALS FROM APPELLATE DECREES Nos. 
12071, 1267, 1439, 1475, 1661, 1666, 1701, 

2162 TO 2164 OF 1920. ' 

August 30, 19022. . 

` Presènt. —Jystice Sir Asutosh Mooka, " 
i Er., and Mr. Jus.ice Chotzner.. 
` TARA KUMAR GHOSE AND. OTHERS— 
| DEFENDANTS—APPELLANTS i 
YErsus 
KUMAR .ARUN CHANDRA SINGH— 
t PLAINTIFF-~-RESPONDENT. - 

Evidence Act (I. of 1872), 55. 9, TI, 34, 35> 
Absence of entry in document, relevuncy of— Bengal 
‘Tenancy Act (VITI of 1885), s. 50, presumption 
wnder, rebuttal of— Appeal, second-- 


. evidence in the case. 


A 


or as 19 141. “462. 


eget! of: 'evidence— Limitation ‘Act (iX or 
1908), s. 5 Admssion of appeal filed out of 

9. 

Where a document is admissible in, evidence, 
it can be utilised for the purpose of showing that the 
‘absence of an entry therain ‘implies the non- 
existence of a matter. [p. 386, col. 1.] 

The fact of absence of entry is relevant but its 
effect is to be determined in the light of the general 
fp. 386, col. 1.] 

The question whether a document is admissible 
'in evidence as a public document is fundamentally 
distinct, from, the question whether. its contents 
ate binding without proof of other matters. 
[p. 387, col. 1] 

‘A sub-division of a tenure does not affect the 
continuity, of the tenure or render inapplicable 
the provisions « ae section 50. of the Bengal Tenancy 
Act. . 388, col. I 

Á ight, variation of rent,, even though not 
explained, does not deprive the tenant- of- the 
benefit of the presumption under section 50 of the 
Bengal Tenancy Act. [p. 368, col. r.]. 

When the defect in the judgment of the lower 
Appellate Court is due to an error as to the admissi- 
bility. of evidence, its findings can be impeached 
in second ns 388, col. UM 


M eic 


zn aires sets of papets, the Po RA Court would 
without hesitation exerciseiu favour of the appel- 
lants its discretion under section 5 of the Limitation 
Act. [p. 388, col. 2.] 


" Appeals against the decision of the Special 
Judge, Noakhali, dated the 5th Febrüary 
1920, reversing those of the Assistant Settle- 
‘merit Officers, Noakhali, dated the ` 3rd, 
13th, 26th August and ‘rath  Septenibér 
X918. 

‘Babu M Lahendrasiath Roy (with him 
Babus Dhirendra Lal Khastgir, N ‘agendra 
Nath Bose and Asiranjan C hatterjee), for 
‘the Appellants—Batwara papers are not 
public documents within the meaning of 
section 35 of the Evidence Act. See Perma 
Roy v. Kishen Roy (1)... They.are not admis- 
‘sible in. evidence against tenants. See Drobo 
Moyee Gosmanee v. Dhurmo. Doss ‘Koondoo 
(2), Gopal, Chunder Shaha `v. ‘Madhub 
Chunder Saha (3). The case of Pex a 
Roy .v.. Kishen Roy (1) was followed in 
Nanda Lal Pathak v. Chanurpat Das (4).: See 
also Khetra Nath Mandal -v. M ahoined Alla 


g . T 3 
25 E 9o; #3 Ind. “Hes, ww, ie 61. . : 

IO W: R. 1097. - NP 
21 W. R, 29. 4 eee 
"38 ind. Cas, 1433 17 C. W.N Ss orin C. 
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Rakha (5), Wise .v.-Bhoobun Moyee Debia 
Chowdranee (6), In the matier of. Juggun 
Lall (7), Queen-Empress v. Grees Chunder 
Banerjee (8). Ram Pershad Singh v. Lakhpatt 
Koer (9) and Imrit Chamar v. Sridhar Panday 
IO). 

[MOOKERJEE, J.—The question is whether 
absence of an entry in a document is rele- 
ant. 

Sd. Imambandi v. Mutsaddi (11). The 
judgment of the High Court is reported as 
Imam Bandi v. ’Matasuddi (12). The 
words used in section 35 of the Evidence 
Act are “entry” and “stating a fact in 
issue," so that, strictly speaking, absence 
of an entry cannot come under that section. 
But.whefe section 34 of the Evidence Act 
applies, absence of an entry may be relevant. 

In the present case if the partition papers 
are admitted in evidence, having regard 
to the language used in section 35, absence 
of an entry is not relevant. Refers to 
Sadhu Sahu v. Raja Ram (13). The omission 
to state a fact in a document which the 
party is not under any statutory liability 
to do, is not relevant and is not admissible 
‘in evidence. > > 

Dr. Dwarkanath Mitter (with him Babus 
Charu Chander Biswas and Narayan Chandra 
Kar), for the Respondent.—The Second 
Appeals Nos, 1701, 2162, 2163 and 2164 
were filed out of time and should not have 
been admitted. 

As regards the other appeals, they are 
concluded by findings of fact which cannot 
be challenged in second appeal. 

The Batwara papers were prepared under 
Regulation II of 1793, section 8, clause (8). 


(s) 45 Ind. Cas. 921; 23 C. W. N. 48. 
1o M, I, A. 165 at p; 174:3 W. R. P.C. 5; 
x Suth P. C. J. 563; 2 Sar. P. C. J. 91; 19 ER., 934. 
7) 7C. L. R. 356 at p. 358. ; 
8) ro C. 1024; 5 Ind. Dec. (N. s.) 683. 
3 go C. 231 at p. 247 (P. C) 30 I. 4. 157 
C. W. N. 162; 5 Bom. L. R. 103; 8 Sar. P. C. J. 
380 (P. C.). 
(ro) 13 Ind, Cas. 120; 17 C. W. N. 108; x5 C. 
i 
47 Ind. Cas. 513; 45 I. A. 73i 45 C. 878; 
28 C. L. J. 409; 35 M. L. J. 422; 16 A. L, T. 800; 
24 M. L. T. 330; 23 C. W. N. 50; 5 P. L. W. 276; 
20 Bom. L. R. 1022; (1919) M. W. N. 91; 9 L. W. 
518 (P. C). j 
im 13 Ind. Cas. 678; 15 C. L. J. 621. 
(13) 16 A. 40; A. W. N. (1893) 200; 8 Ind, Dec. 
(x. S.) 27. S > ota 


It is a public document and would be ad- 
missible in evidence under sections X1 and 13 
of the Evidence Act. Refers to section 26 
of Regulation VIII of 1793. Itis a docu- 
ment which is made by a public servant 
and is admissible in evidence under sec- 
tions g and 13, if not under section 35 of 
the Evidence Act. à 4 
The cases cited by my learned friend 
are practically exhaustive except two cases 
to be found in Sheikh Jaki Mamood v. 
Dino Bandhu Bhattacharjee (14) and Dina- 
nath Chanda v. Nawabalt (x5). ‘The other 
case is Raj Kishore Deo v. Bani Mahto (16). 
The decision in Nanda Lal Pathak v. Chanur- 
pat Das (4) supports my contention. Refers 
to Taru Patur v. Abinash Chunder Dutt (17), 
Akshaya Kumar Dutt v. Shama Charan 


(x8). 

With regard to the other branch of the 
argument regarding the relevancy of the 
absence of the entry I rely upon Imam- 
bandi v.  Malasuddi (12) and Imam- 
bandi v. Mutsadd: (xx) On this point 
no case except that in Queen-Empress 
v. Grees Chunder Banerjee (8) is against 
me. . 
Babu Charu Chandra Biswas, for the 
Respondent, in Second Appeal Nos. 1201 and 
1439 :—-The effect of the sub-division of a 
parent estate is to.create separate and 
distinct estates. See Hem Chandra Chow- 
dhüry v. Kali Prasanna (19), Uday Chandra 
Karji v. Nripendra Narayan Bhup 
(20), Sarat Soondary. Dabea v. Anund 
Mohun Surma (21, Adit Singha v. 
Sukhraji Rai (22) and Chandra Kanta 
Chakrabartty v. Ram Krishna Mahainabis 
(23). Under such circumstances, no 
presumption arises under section 50 of the 
Bengal Tenancy Act, There are also slight 
variations in the rent. This, if not explained, 


N. S.) 52. A 

(18) 16 C. 586; 8 Ind. Dec. (N. S.) 387. 

(19) 26 C. 832; 13 Ind. Dec. (N. 8.) 1133. 

(20) x Ind. Cas. 4; 36 C. 287; 13 C. W. N. 41o. 
UU 5 C. 273; 4 C. L. R. 448; 2 Ind. Dec. (N. S.) 

: (22) 21 Ind. Cas. 385; 17 C. L. J. 435. 

. (23). 36 Ind..Cas. 707; 24 C. L. J. 275 at p. 278; 

20€. Wa N. 1002. —. ! ie 
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: is sufficient to rebut the presumption arising 
. under section 50° of the: Bengal Tenancy 
"Act, See Prasanna Deh Raikot v. Mohananda 
. Das (24). See also Bissessur Chuckerbutty 
, V. Wooma Churn Roy (25). But in second 
. appeal your Lordships ought not to interfere 
, on this: point with the judgment of. the 
lower Appellate Court. Refers to Rajah 
- Makund Deb v. Gopi -Nath Sahu, (26) ànd 
. Nafar Chandra Pal Chowdhury, v. Shukur 
Sheikh (27). 


. Dwarkanauth Roy v. Huronauth Roy (28), 


. Anund Chunder Roy v. Huronath Roy (29). 


and Bipradas Pal Choudhury v. Monorama 
Debi (30). 

Babu Asiranjan Chalterjee in reply :— 
Exhibit 2 is not a public document. On 
. the face of it, it does not purport to be 
. made by.a public ‘officer nor has it been 
proved to be so made. Neitherisit purport- 
_ed nor proved to have been made under 
statutory authority. 


The Regulations refetred to do not apply. 


because these Regulations refer to partition 
by metes and, bounds. Even under the 
Regulations it was not necessary that the 
_ Subordinate tenures should be entered. 
“In the present cases the Batwara was made 
"before the estates were permanently settled. 
_ Arid, moreover, there was no partition by 
" thetes and bounds ard it was no part of the 
-duty of the Collector to record the names 
of the subordinate #alugs. None of the 
cases’ cited are’ against me, except Drobo 
. Moyee Gosmanee v. Dhurmo Doss Koondoo (2). 
As’ pointed out in Sheikh Jaki Mamood 
¥. Dino Bandhu Bhat:acharjee (14) and 
` Dinanath Chanda v. Nawabali (15), those 
decisions are either under the ‘Act of 
1876 or of 1897. 

On the question of the presumption ‘of 
fixity of rent arising from uniform pay- 
ment at a fixed rate, refers to Gulab Misser 


v. Kumar’ Kalanand Singh. (31), Nitya- 
nanda Pal v; Nanda Kumar (32) and 
24). 40 ind. Cas." 553. | 
25) 7 W. R. 44. «ds 
2 25 Ind. Cas.. 286; 21 c. LJ. 49e ee 
N. 3451 


27) 5 51 Da Cas. 760; 46 C. 139; ce W. 
(s Y. R 1864, 238. 

(?9) 4 W. R. 26. 

(30) 47 Ind. Cas. 49; 22 c. wW. N. 396: 45 C. 574. 
x d, » Ind. Cas. 217; 12 C. L. J 107; 14 C. W., 


Moe) 1 Ind. Cás,. 1635 z3 C- Ds Jo 415 
45 


.On the question, of the ad- 


missibility of the Butwara papers, refers to . 
. of the 


Ram Dayal. Giri- i ve Mibtupi Zemindang 
Co., Lid., (33). | 


- JUDGMENT.—These ten .appeals arise 


„out of as many proceedings instituted by 


the respondent for settlement of fair and 
equit able rents in respect of lands comprised 
in tenures, held under him by the appel- 
lants. 'The tenants cóntended that' their 
rents were not liable to enhancement under 
section 6.of the Bengal. Tenancy Act, as 
their tenures had been held from the time 
Permanent Settlement of 1793. 
The tenants proved, in support of this 
position, that they and their predecessors 
had held at a rent or rate of rent whigh had 


not been changed during the twenty years 
immediately before the institution of the 


. proceedings. | 


“They accordingly claimed the 
benefit of the presumption formulated in 


.section.50: (2), and maintained that, unless 
the presumption was rebutted, they were 
“protected from enhancement under’ sec- 


tion 50 (x). The question thus arose, 
whether the landlord had or had not proved 


. the contrary within the meaning of section 


50 (2). The Assistant Settlement Officer 


held against the landlord and dismissed 
“the claim for enhancement. Upon appeal 


the Special Judge has reversed ` that de- 
cision and has granted enhancement. On 


"the present appeals, the conclusion of the 


Special: Judge’ that the landlord had. re- 
butted the statutory' presumption in favour 


of the tenants, has been assailed as erro- 


neous in law. 
To rebut the presumption, the landlord 


relied upon three papers, namely, first, 


"a writ of attachment issued in 1792; second- 


ly, a writ of attgchment issued in 1797, 


“and, thirdly, a partition proceeding of 
"1800. The contention of the landlord is 
‘that, as the tenancies held by the defendants 


are not mentioned in these documents, 


‘there is no escape from the inference that 


the disputed tenures were not in existence 


‘at the time of the Permanant Settlemert, 


'This raises two questions, namely, first, 


| whether the documents are admissible in ` 


évidence, not to show that they contain 


 entiies establishing the existence of the 


MODE but to show that as they contain 


3) 7 Ind. Ces, 785] 15 c W, N. 263. 
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of entry implies their non-existence ; and 


secondly, that if the documents can be' 
received in evidence fot the purpose mention- 


ed, whether thé absence of entries ncessari- 


‘ly justifies the conclusion that the tenures ' 
‘were not in fact in existence. 4. 


- Upon the first question, there has. been 
‘some divergence of judicial opinion. As 
pointed out in. Imambands v. Mutsaddi (1x) 


and Imrit Chamar v. Sridhar Panday (10), 


the cases of Queen-Empress v. Grees Chunder 


~ Banerjee (8) and In the matter of Juggun- 


Lall-(7) assume that though entries in a 


- book of account are relevant to the extent 


provided by section 35 of the Indian Evi- 
dence- Act, such a book is not by itself 
televant to raise an inference from the 
absence of ‘any entry. The same view 
is supported by the observations cf Lord 


Davey and Lord Robertson in RamPershad - 


Singh v. Lakhpati Koer (9). In Sagurmull 


^v. Manraj (34), it was ruled, however, 


that the cases just inentioned did not 
decide that the fact of absence of an entry 
is no evidence at all under any section of 


-the Indian Evidence Act, and that evidence 
: that there is no entry in the account-books, © 


though nót admissible tinder section 34 


‘may be admissible under sections 9 and 


11.” The question arose again before a 
Full’ Bench of the Allahabad High Court 


“itn Sadhu Sahu v. Raja Ram (x3), and the 


Judges were divided in opinion. ‘The point 


- may now be taken to have been set at rest 


by the judgment of the Judicial Committee 
in Ima mbandt v. -Mutsaddi (11), whete the 
‘fact of absence of entry ‘was held relevant, 
its effect to be determined in the light of 
‘the general evidence in* the case, 
in with the opinion expressed ‘by Turner, L. 
J., in Wise v. Bhoobun Moyee Debia Chow- 
draimee (6). In that “case, reliance was 
placed on the fact that a disputed /alwh 
was. not mentioned in the Decennial or 
Quinquennial Settlement as such ; the rele- 
‘vancy of the circumstances was not ques- 
‘tioned, but the Judicial Committee ob- 


- served that, even assuming the statements 


to be accurate, in the absence of patticulars 
of the Settlements, the fact did not seem 
to afford any strong inference against the 
existence of the ‘taluk; see also 


(34) 4C. WiN éwii(gog ^ 067 
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Dwarkanauth Roy v. Huronauth Roy 
(28). We hold, accordingly, that if the 
three -documents are admissible in 
evidence, the landlord is entitled to 
the purpose desired. 
This leads us to the question of the ad- 
missibility of the documents themselves. 

As regards the writs of attachment 
issued in 1792 and 1797, itis plain that they 
must have been prepared when the Collect- 
or took possession of the zemindarl upon 
default in payment of revenue by the 
proprietor. 'The documents may be rele- 
vant in connection with the history of the 
estate and may be used to show that the 
proprietor defaulted and the Collector went 
into possession. They may also be utilised 
to show that the Collector realised from 
the tenants the amounts stated during 
the period of his occupation; büt there 
is nothing to indicate that the duty was 
cast upon the Collector to prepare a com- 


. plete record of all the tenures then in exist- 
‘ence, ‘That the list cf tenures contained 


in the attachment writs is incomplete 
has, indeed, ‘been made out by comparison 
with the list in the partition paper preser t- 
ly to be mentioned. The Special Judge 
has, in our opinion, correctly beld that, 
in view of the scope of the two attachment 
writs, no inference favourable to the land- 
lord can be drawn theretrom, and they 
cannct be treated as televant under sec- 
tion ir of the Indian Evidence Act., 
“We have next to consider what. has been 
called the partition paper dated yst Sep- . 
tember 1800 which forms the real founda- 
tion of the judgment of the Special Judge. 
The original was not produced at the trial, 
and this has led to some controvetsy as 


“to whether the certified copy filed could 
"be received as secondary evidence of its 
. contents. The certified copy itself was 


and the correctness 


t tfectly le ible, 
ee judgment ‘of 


of the statement in the Ror 
the Special Judge that the document 
had been signed by hes he agus! RE 
Deputy Collector could. not” be verifed. 
i thes we Sever for the 
originals of all the three documents from the 
N oakhali Collectorate. ^'^ The dilapidated 


condition of the originals rakes the exami- 
-nation of the contents by no means easy. 


The production of the originals, howevéi, 
removes the difficulty about tbe reception 


Vol.-¥4] 


Of secondary evidence, but the question 
still remains whether the partition paper 
is admissible in these proceedings against 
the tenure-holders. Our attention has been 
drawn to judicial decisions as to the admissi- 


bility of partition papers. But, as will be 


presently explained, they are not of real 
assistance in the absence of detailed inform- 
ation as to the history of the document 
mentioned, when it was prepared, by whom, 
in whcse presence, and for what purpcse. 
There is some diversity of judicial opinion, 
probably more appárent than real, as to the 
admissibility of documents of this descrip- 
‘tion; this is traceablé, in part at least, 
to an attempt to apply the same test to 
documents of different types. In Taru 
Patur v. Abinash Chunder Dutt (17), a 
jamabandi prepared by a Deputy Collector 
in the course cf laud-settlement under 
Regulation VII of 1822 was held admissible 
as a public document. This decision has, 
however, been doubted: Ram Chunder Sao 
v. Bunseedhur Naik (35), Akshaya Kumar 


Dutt v. Shama Charan (18). In Saraswati- 


Dasi v. Dhanpat Singh (36), Sir Richard 
Garth, C. J., appears to have rüled against 
the admissibility of such a document under 
section. 35, but this was not acquiesced in 
by Field, J. The opinion of Garth, C. J., 
-was, on the authority cf the decision of the 
Judicial Committee in Lekraj Kuar v. 
Mahpal Singh (37), repudiated in Shoshi 
` Bhooshun Bose v. Girish Chunder Mitter (38), 
which was follcwed in Sscretary of State for 
India. v. Wazed Ali Khan Pani (39); see also 
Anund Chunder Roy v.. Huronath Roy (29); 
"whichever view be adopted, it must 
be recognised that the questicn 
whether a document is admissiable in 
evidence as a public document is funda- 
. mentally distinct from the question whether 
its ccntents. are binding upon tenants 
without proof of notice on them or cf their 
consent. ‘The. decisions in Drobo. Moyee 


(35) 9 C. 741; 7 Ind. Jur. 633; 4 Ind. Dec. (s. s.) 


I 
G6) 9 C. 431; 12 C. I. R. 12; 4 Ind. Dec. (N. S.) - 


936. 
I. A. 63; 5 C. 744; 6 C. L. R. 593; 4 Sat. 
PAD 1. 93; 3 Suth. P. C. J. 407; Ra&que and 
Jackson’s P. C. No. 61; 4 Ind. Jur. 423; 2 ind. 
Dec. (N. S. ) 1081 (P. C.). 
(38) 20 C. 940; ro Ind. Dec. (N. S.) 630. 
ool 65 Ind, Cas, 866; 34 C. Le J. 141. 
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Gosmanee v. Dhurmo Doss Koondoo (2) and 
Gopal Chunder Shaha v. Madhub Chunder Saha 
(3), emphasise this distinction. The decision 
ii Kheira Nath Mandal v. Mahomed Alla 
Rakha (5), which refers to the cases of Perma 
Roy v. Kishen Roy (1), Nanda Lal Pathak v. 
Chanurpat Das (4), aud Mohi Chowdhury v. 
Dhiro Missraín (40), deals with the question 
whether partition chitta and map are ad- 
missible as public documents under section 35. 
The Court, however, also emphasised the - 
distinction we have pointed out, by reference 
to the decision in Gopal Chunder Shaha v. 
Madhub Chunder Saha (3), and, added the 
important. observation that the law had 
been differentlyand more broadly laid down 
under the Bengal Estates Partition Act, 
1897: Janki Dobey v. Kirtavath Roy (41). 


| This had heen previously explained in 


Sheikh Jaki Mamood v. Dino Bandhu 
Bhattacharjee (x4), where the decisions. in 
Drobo Moyee Gosmanee v. Dhurmo Doss 
Koondoo (2) and Gopal Chunder Shaha v. 
Madhub Chunder Saha (3) were considered. 
To the same effect is the decision in Dinanath 
Chanda v. Nawabali (x5). This accords , 
with the decision of the Judicial Committee, 
in Raj Kishore Deo v. Bani Mahto (16) 
where a register of revenue-free villages 


prepared by a Revenue Surveyor was held 


admissible under section 35 to show the. 
nature of a tenant’s holding, in the absence 
of evidence indicating that the. public 
officer had acted in excess of his official 
duty. It is consequently necessary that 
the history. of the partition paper dated 


Ist September. 1800 should be fully inves- 


tigated in all its-aspects before the. question 
of its. admissibility is finally decided. But 


. even if the document be received in evidence, 


the further question must be determined, 
whether it does in. fact omit the lands. of 
the disputed tenures. The mere circum- 
stance that the names by which the tenures 


are known at present, cannot be traced 


in the list does not show  conclusively 


“that the tenures are not included therein. 


As-the Assistant Settlement Oificer pointed 
out, the. names of,/a/ugs are frequently 
changed as they. pass from hand to hand, 
and very often a talug is sub divided where- 


upon new names.are given-to each of the 


(V RU EE. er ree 
(41) 4 Ind, Cas, 316; 13 C. W, N93, 7 
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fragments.. Such sub-division, it has now 
been ‘held, does: not affect the continuity of 
the tenure concerned or render inapplicable 
the provisions of, section 50 of the 
Bengal: ‘Tenancy ^ Act; " see ` Krishna 
Kamini” : Dasi v. Nil Madhab Saha 
(42). Consequently, it cannot be 
inferred from the partition paper, without 
further enquiry, that the disputed tenures 
ate really ' not - mentioned - therein. ‘One 

sible method of enquiry may be to trace 
the history of all'the tenures actually men- 


tioned in the paper, and by the application . 


of the method of elimination or exhaustiun, 
to establish that the disputed tenures are 
of are, not -mentioned in the document. 
‘We may add that even if it should be ulti- 
mately proved ‘that the tenures are not 
‘mentioned, it would : not necessarily follow 
‘that they were not in existence at the time ; 
‘there~mdy ‘be Cogent -reasons to explain 
the absence, as pointed out -by: Teunon, J., 
‘in’ Bépradas Pal Choudhury v. Monorama 
-Debi (30). Weight will-obviously have to be 
‘attached - to -the statutory provisions for 
"the partition of estates in operation at that 
time; and how far the proceedings did in fact 
“conform to those rules, is plainly a relevant 
‘matter: babuo- Hur Gopal Duss v. Ram 
“Gopal Sahee (43). : It is we think abundantly 
+ clear that .the- cases require much fuller 
Jexamination than they have received or 
than what is practicable upon the materials 
; om the record. - The defect in the judgment 
' of the Special Judge-is due to-an error as 
‘to the- admissibility. of evidence, and, his 
- findings .can - consequently. be impeached 
"in second appeal: Kajah- Makund Deb v. 
' Gopi Nath: Sahu (26) and Najar- Chandra 
` Pal Chowdhury - v. Shukur Sheikh (27). 
‘Two-minor points reqttire a brief- notice. 
It was argued, in-the first place, that the 
partition paper- indicates a vanation in the 
"ient, which, however. slight, may rebut 


‘the presumption. under - section 50. We ` 


` ate-of` opiuion that there is uo force in-this 
‘contention, “A slight variation, even though 
' not “explained: does not deprive the tenant 
‘ of the Lenetit of the presumption : Ramrutuo 
- ` Sirsar- v, Chunder Moorhee Dabea : (44), 
‘ ` Koroona M oyee osa V. Radha Madhub 


(42) 73 Ind. cas, 312; 36 C. I. J. 382;- (1923) : 


ALR IY. 
a We R. 3813 B. Le R. 


. 135. 
44) 2 NW. R. Act. X, Rul, Tts s. 


‘hesitation, ` 


Bose t45), Munsoor duc. Bunge Singh (46), 
Elahee  Buksh ^ Chowdhry ` v. Roupun 
Telee (47), which are really not in conflict 
With Prasanna Deb Raikat v. M ohananda 
Das (24). 

It was -urged, in .the second 
place, that - four of the appeals had been 
lodged in this Court after the expiry of the 
prescribed time and should ‘be rejected 
on that ground. Thete is no substance 
in this contention. This objection arises 
in cases where copies of the judgments 
were not attached to the Memorandum 
of Appeal, and the appellant was prima 
facie not entitled to deduction of time on 
that account. It must be remembered, 
however, that these appeals could not have 
been brought in without copies of the 
judgments, until after the main- appeals 
had been lodged with complete sets of papers. 
In this view, the Court would, without 
exercise in favour of- the 
appellants its discretion: under section 5 of 


the Limitation Act. 


The result is that these appeals are allowed; 
the decrees made by the Special Judge 
set aside and the cases remanded to the 
Court of first instance to be re-tried in accbrd- 
ance with law. Each party will be at 
liberty to adduce fresh evidence. The 


“papers received from the Collector willbe 


compared with the certified copies-on the 
record, which will be amended, if necessary.; 
this will be carried out by an officer of this 


. Court, and the parties will be allowed to be 


present. If the parties so desire, they may 


_at their own cost, also take from this Court 
‘fresh certified copies of the papers received 
` from the Collector, "The originals will there- 
‘after be returned to the Collector. - 


Ccsts in this Court will abide the result, 
the hearing fee in each appeal will be assessed 
at one gold mohur.- 


Appeals aliowed. 
B. N. & N.H. Cases semakan, 
45) 6 W. R, Act X, Rul. 5o. 
46) 7 W. R. 2t2. 





47 7 W. x. 285. 
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: SECOND UIVIi. APPEAL No. 190 OF 1922. . 
- | April 23, 10923. . 
. Justice Ryves. and 
: Mr. Justice Daniels. `- ME 
: MUHAMMAD SIDDIQ ALI KHAN - 
|." ' —PLAINTIFF—AÁPPELLANT | 
20. VEDSMS an 
ANWARUL HASAN AND OTHERS— ` 
- DEFENDANTS— RESPONDENTS. - 
— U. P. Cowt of Wards Act (IV of 1912), 5. 
54—" Property", meaning- of—Suit by transferee- 


of claim- aginst Court of Werds— Notice, necessity. 
of. - 

^ A transfereé of a claim against the Court of 
Wards is bound to give notice under section 5. 
of the U. P, Court of Wards Act before instituting. 
a suit; a notice given by: his transferor who 
intended to file a similar suit will not enure for 
his benefit. 


Bachchu Singh v. Secretary of State for India iw 
Council, 25 A. 187; A W.N. (1903) 13, relied upon. 

A suit relating to the property inherited by per-: 
sons in.charge of the Courts of Wards is a suit 
relating to the property of the wards, within the 
meaning of section 54 of.the U. P. Court of 
Wards Act, ps i 

Lal Singh v. Collector of Etah, 25 Ind. 
Cas, 398; 12 A, L. J. 485; 36 A. 331, distin- 
gished. ` ci 

Second appeal from a decree of the Addi- 
tional District Judge, Moradabad, dated 
the roth of November rgaz. v 
- Mr. Iqbal Ahmad,tfor- the Appellant. 
- Mr. L. M. Banerji, for the Respondents. 
- JUDGMENT.—The facts out of which 
this appeal arises are as follows :— ` 
:- Ibrahim Ali Khan owned property some 
of which is in suit. He died leavirg three 
sons and ‘hee daughters one of whom was 
Musammat -Batul-un-nissa: who “was ‘en- 
ttled to 1-gthof the property owred 
by Ibrahim Ali: Khan on his death. She 
died leaving a son, Anwarul Hasan, who be- 
come entitled to 2-3rds of the 1-gth share 
inherited. by-his mother. He sold his share 
to'Muhib-Ali “who sold:to Muzhar Hussain 
who in turn sold te the plaintiff. This is 
a suit by the plaintiff for declaration and 
for possession of the property. The de- 
fendant No. I is Anwarul Hasan thé 
transferor- of the property. Defendants 
Nos.-2 to 9 are the persons who represent 
the sons and daughters of Ibrahim Ali 
Khan. 

Defendants Nos. 10 to 25 are subsequent 
transferees from the sons of these 
defendants ; 


` Present: — 
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Nos, 23 to 25 are wards. 
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under ^ the Cotirt of Wards. Defendants 
Nos. 23.to 25.alone contested. the. suit, on, 
the ground that the nótice iequired by 
section 54, of the. Court of. Wards, Act 
(IV of 1912. of the” Local. Legislature) 
had not béen duly served... This plea was 
upheld iü both Cotirfs and ex Zdrf!e decree 


"PS 


of Wards; that that notice enured for the 
benefit of the plaintiff. ^ d 
Secondly, that in any .case. section 54 
of the U. P. Court of Wards Act:was not 
applicable because the suit did not relate 
to "the property” of the wards. =| - 
. With regard to the first, plea jt 1s only 
necessary, to .say that the ruling in Bachchu 
Singh. v. Secretary of Staté for. India in 
Council (I) is conclusive. NN 
Oa the second plea it seems to us that 
on the allegation in the plaint itself in 
paragraph 12 the plaintiff admits that the 
wards have ah interest in the property. 
The ruling on which he relies, namely, 
Lal Singh v.. Collector of Etak (2), has 
no application. "There the property did not 
belong to the ward but to the. judgment- 
debtor of the ward and thé mere fdct that 
the ward bad attached that property -did 
not create any right in tbe property in. the 
ward. The very fact that the plaintiff 
has appealed from the decree of-the- First 
Ccurt, dismissing the suit as against the 
wards shows clearly that the plaintiff 


‘himself realises that the suit does relate 


tc the property of the wards. In our opi- 

nion the ‘appeal fails and is dismissed 

with costs including fees on the higher 

scale. Costs to be in favour of the Court 
f Werds. ; 

: M. A. A, - Appeal dismissed. 

A. -1895 A. W.-N. (1903) 13. 
" se dud. Cas 398; 12 A. L. J. 4851-36 A. 331: 
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KHALIL ULLAM SHAH V, EWAZ ALI. 

OUDH JUDICIAL COMMISSIONER’S 
* COURT. © 


SECOND CIVIL APPEAL No. 102 oF 1022. 
August 17, 1022. 
. Present —Mir. Asbworth J.C. 
KHALIL ULLAH SHAH— 
DEFENDANT No. I—APPELLANT 
UEVSUS — 
EWAZ ALI AND OTHFRS— PLAINTIFFS 
—RESPONDENTS. 
| Muhammadan Law—Gift, segutsties of—Pre- 
sumption from possession— Civil Psciedwse Code 
(Act V of 1908), O.V 11, v. 1 (e)——Pleadinis— 
Plaint—Ouwmnership veled upon in plaini— 
Particulars. : < 
- Under the Muhammadan Law a gift can be 
made orally and necd not be made by a registered 
instrument, but there must te evidence 11cm 
which aedeclaration by the donor, acceptance 
.. by the. donee and transfer of petsessicn are 
proved. [p. 391, col. 1.] 

A man might allow his property tote recorded 
and possessed by his sons withcnt any intenticn 
thatthey should be owners of it, ns, for instance, 
if he wishes to baffle his creditors, lut, in the 
absence of a formal declaration of gift, a gift 
caunot, under the Muhammadan Law, be pre- 
sumed from the mere fact of possession. [p. 307, 
col, 2. 

Bali is a mixed question of law and fact 
and a plaintiff who relies on ownership should 
set forth in the plaint facts justifying the asscr- 
tion of ownership, as required by clause (e) of 
r. 1 ot Order VII of the Civil Proccdmie Cece. 
‘Lp. 390, col. 1]: 

Second :ppeal against a decree of the 
Subordinate Judge, Unao, dated the 3xst 
December 1921, upholding that of .the 
Munsif, Safipur, dated the 4th August 1920. 

Mr. Zahur Ahmad, for the Appellant. 
`- Mr. Mohammad | Masih-ud-din Faruqi, 
for the Respondents. 


. JUDGMENT.—This second appeal arises 
out of suit brought. by the plaintifís as 
heirs of one Musammat Aliman Bib for 
possession of certain property and mesne 
profits. The plaint in paragraph 2 merely 
sets forth that Musammat Aliman B bi 
was owner of the property set forth 
in a list attached to the plaint. It no 
where stated her title to the property. 
I would point out that this was rot in 
confirmity. with O. VII, 1.1 (e) of the 
Code of Civil Procedure, Ownership is 
a m Xed. question of law and fact and a 
plaintiff who relies on ownership should 
set forth the facts justifying the assertion 
of ownership. I mention this fact as a 
certain amount of confusion in this case 


E 
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was due to this omission in the plaint. 
The suit was resisted by Khali) Ullah Skah, 
the nearest ‘relative survivirg cf ni- 
ullab Sh: 1, the fe her3r-law of M usan. mat 
Alman Bibi,on tvoalterrative gieti ds. 
He admitted that tte prcpeny in 
suit had been recorded in tke reme 
of ore Amjad Ullah, tke deceesed 
husband of Musammct Aliman Bibi, tut 
cla med that at the ime 1721 tke entry 
was mzde tbe property belonged to a 
Dargah and not to Amjad Ullah’s father, 
Amir Ullah, so that even if Amir Ulich 
transferred the property to Amjad Ullah 
the transfer created no fight in 
Amjad Ullah. He also pleaded that, 
evenifthe property had belonged to Amir - 
Ullah there was no valid transfer of it by 
Amir Ullah to Amjed Ullah. 

It is plain frcm the evidence that tke 
plaintiffs set up title in Almen Bibi 
as the sole heir of Amjad Ullah ard relied 
on certain facts for proving that Amir Ullah 
gave the property to Amjad Ullah. Amcngst 
these facts was the continuovs possession 
of the property by Musa mmat Aliman Bibi 
for more than 12 years previous to the 
suit. The Court of first hearing did rot 
a decision as to the alleged gift 
by Amirullah to Amjad Ullah. What it 
said was: ‘‘ There is no direct evidence 
worthy of tke name on record to prove tke 
distribution of his property by Amir Ullah, 
But the statements of P. W. No. 6 and P. 
W. No.7 who saw the property seperate 
cannot be lightly rejected," It went on 
to find that Musammat Aliman Bibi hed 
a titleto the propeity by more than twelve 
years adverse possession, that is to say, 
adverse to her husband's brother. 

In appeal, the Subordinate Judge of Unzo 
held that the fact of M usammat Aliman 
Bibi's possession for so long, along with 
other facts and the oral evidence, justified 
the inference that she was the absolute 
owner of the property, which I take to 
mean, in view of his remarke zs to whet 
the oral witresses said, that Amir Ullah 
gave this property to her husband Amjad 
Ullah. | 

The first qvestion that arises for decision 
in this second appeal is—was tere any 
evidence on which tke lower Apfellete 


Court would base a findirg that M usam- 
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mal Aliman Bibi. was owner of the pro- 
perty ? "There is no doubt that her husband. 
Amjad Ullah’s name was entered in the 


papers as owner of the property. Again, ` 


there is no doubt that mutation after 
Amjad Ullah's death was effected in the 
name of Musammat Aliman. Bibi. The 
Subordinate Judge appears to be incorrect 
in stating thatthis mutation was allowed 
by Amir Ullah. There is no evidence that 
Amir Ullah was alive at the. date when 
mutation - was effected in favour of Mu- 
sammat Aliman Bibi. On the contrary, 
it was stated by the defendant-appellant 
in his written statement that Amir Ullah 
died on the 31st January. 18098 which 
was previots to the mutation, the latter 
taking place on the 3rd June 1898. Two 
witnesses for the. plaintiffs-respondents 
who gave their evidence in 1920 said that 
he died 22 yeats ago which would not be 
inconsistent with the date in the written 
Statement, so that there is. nothing to 
. justify this assertion of the Subordinate 
Judge. In-addition to these facts the Sub- 
ordinate Judge relied on the evidence 
of. plaintiffs’ witnesses Nos. 6 and 7. P. 
W. No.6 Ahmad Shafi says, "Amir Ullah 
in his lifetime had divided his property 
over his two surviving sons, Half the prop- 
erty was given to Amjad Ullah and the 
remaining half to Masih Ullah." There was 
no cross-examination on this. P. W. No. 
. 72, Daim, said: “In his life-time Amir Ulat 
divided his property into two shares 
and gave it to his two sons, Amjad Ullah 
and Masih Ullah.” But in cross-examina- 
tion this witness said: “Amir Ullah did 
not partition his property in my presence.”’ 


-It appears from the judgment of the lower 
Appellate Court that it conceived that 
the mere fact of a division by the father 
of his property between his two sons would 
constitute a valid transfer. The Sub- 
ordinate Judge has made no attempt to 
see whether . there was evidence showing 
the necessary constituents of a gift under. 
Muhammadan Law. Such a gift can be 
made orally and need not be made by a 
registered instrument but there must be 


evidence - from which a declaration by. 


-the donor acceptance by the donee and 
transfer of possession are proved.. ‘Ihe 
declaration, if proved, acceptance and 
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transfer would . be sufficiently proved, by. 
the evidence but there is no-proof of a 
formal declaration. The fact that Amir- 
ullah allowed his two sons to be recorded 
as .owners of the property. is no sufficient 
proof of a declaration af gift. Neither 
of the witnesses affirm any such declara- 
tion. A man mght allow property to be 
recorded and possessed by his sons without 


` any intention that they should be owners; 


as, for instance, if he wishes to bafe his 
creditors. Any way, the Muhammadan 
Law, while dispensing with a registered 
deed, does require a formal declaration. I, 
therefore, find that there was no evi- 
dence from which the lower Court could 
infer a declaration of gift. 


Another point taken by the appellant is 
that, even if Amjad.Ullah was owner of the 
property in the absence of custom his widow 
would only be entitled to one quarter and 
that there is no sufficient evidence of a 
custom of excluding the other heirs. “The 
lower Appellate Court has stated that P. 
W. No. x has proved the custom, He 
says: “‘According to custom a widow takes 
the entire estate if there is no issue.... 
If the property left by the propositus 
is ancestral and undivided the brother takes 
his legal share, but if the property is not 
ancestral the brother who is alive 
will not take a share and the widow will 
get the whole." It is claimed by the 
appellant that this statement is no assist- 
ance to the plaintiffs’ case because the 
property was ancestral. - But if the property 
came to Amjad Ullah as a gift from his 
father it cannot be regarded as his ancest- 
ral property. Ancestral property, in the or 
dinary sense, must mean property of the 
father which "is inherited, It is, 
however, further contended that the mere 
statement of this witness could not be 
relied upon for proving a custom. I see no 
force in this objection.. The witness was 
not cross-exam ned on his allegation of 
the custom and the lower Appellate Court , 
was eutitled to rely on this evidence. -It 
is objcted that there was no issue on the 
ooint .but the written statement of the 
appellant, never resisted the plea that 
Musammat Aliman. Bibi was owner by ` 
objecting that she would not inherit the 
whole of her husband's estate, - The plaint- 


po f" 
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1ffs.had fo-prove' her title but they could 
do, so by évidence. without any, distinct 
issue ‘on the question, of.custom. The 
question of custom, was involved in the 
issue No. 1, whether she was owner. The 
qdüéstion is, hoWever, of no importance 
in, View, of niy finding that a gift was not 
proved. - ` : | 
. The, appellant has urged that the lower 
Appellate Court has not affirmed the First 
Court's. decision that Musammat Aliman 
Bibi had title by twelve years adverse pos” 
seSsion., If this. were so, I should have 
tò ‘Send the case back to the lower 
Appellate Court for decision on this 
finding as I cannot in second appeal 
decide * a question of fact. It 15, 
however, quite clear that the lower 
Appellate Court: did concur in the finding 
of the Court of first hearing that Mus- 
ammat Aliman Bibi had all along been in 
possession. It tüsed.the words: ‘ This, 
conclusively. proves Aliman Bibi's rcsses- 
sion over her share in Kasba Safipur. ” 
It is true that he. did not proceed .to 
decide . whether: the. Court of © . frst 
hearing was . tight: in holding this 
possession of. Aliman Bibi wes  cdverse 
possession -but.:no .other.. conclusion js 
possible in .view..of.the rejection of the 
defendent.eppellant's:. appeal that the 
property was temple property.. I, therefore, 
hold that, :in. substatice, the firding of 
the Court of first hearing as to adverse 
possession was. upheld by.tke lower Appel- 
late Court and I cannot go behind it. 
Even if this were not.so, this Court in 
second appeal may hold that tke possession 
found as a fact by. ‘both: lower Courts, 
along-.with the other. facts admitted or 
ptoved, justifies the infetence (whch is a 
quest on of law) that that possession was 
adverse. It. has been urged that the evi- 
dence did not show that she was in posses- 
sion of the whole of the property claimed. 
Itis contended by. the respondent's' Pleader 
that he. proves this conclusively. It is 
not necessary to go into the matter because 
the, lower. Courts were quite justified in 
_ inferring possession of the whole of the 
property. in suit from the evidence as 
' to possession’ of a part in view of the 
fact that the defendant never produced 
any evidence to show that any one: else 
was in possession, 
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- For the above reasons, I find no reasoli* 
to interfere and dismiss the appeal with 


costs. ag E 
"X E. Appeal 


dismissed. ` 
- CALCUTTA HIGH COURT. _ 
APPEAL FROM APPELLATE DECREE 


No. 2028 OF 10910. ., 
November 14, 1922. , 


‘Present: — Justice Sir Asutosh Mookerjee, ` 
^' * Er.. ard Mr. Justice Rankin. ` 
' KAMINI ‘KUMAR ` DEB— 
. DEFENDANT No. 1I--APPELLANT 
E verSUs 

DURGA CHARAN NAG AND OTHERS— | 
PLAINTIFFS—RESPONDENTS. — 

` Civil Procedure Code (Act V of 1908), O. XL 7, 

v7. 25, 26-——Qrdey remitting issue, whether can te 

ve~consideved— 1 rocedure— Appeal, second—HRen ara: 

order, form of—Lasiessien and title, questions | 

uf, whetler can be decided pieccrieal. 


It cannot be affirmed broadly that whea av 
order has been made. under O. XLI, r. 25 of. 
the Code of Civil Procedure, the Court called upon 
to determine the appeal ‘finaly under O. XLI, 
r. 2^, iscompetent to treat the order as erroneously | 
made. [p. 394. col. 2.] EE 
> When an order has, been made under Q.. 
XLI, r. 25, of the Civil Procedure Cade, the appeal 
remains pending and undisposed of on the file 
of the Court and the order, whether ripbtis cr | 
wrongly made, is an ordér made with jurisdiction. 
Its.vanidity may he attacked end reviewed but: 
till it has been set aside in an appropriate proceed- 
ing, it must be treated as an interlocutory order; 
which. is Operative in law [p..394. col. 2.] 

The evidence and findings on remand herome 
part of the record tn the suit, and when the Court: 
proceeds to determine the appeal, such determi. 
nation must be based vpon all the mater:els. 
on the record; these include whatevcr was pert 
of the record as it stood before the order under 
O. XLI, r. 25, was made, as also what has been - 
&dded in the Conrt of Appeal, namely, the order 
together with the evidence taken pursuant thereto. 
and the reasoned findings thereon. No portion - 
of the record can be disregarded, and neither the’ 
order nor the materials placed on tke record . 
on the basis thereof can be seject¢d as if bronght . 
in without lawful authority. [p. 394, “ol. 2; p. 
395, col, 1.] 

In a second appeal, involving several points 
diffi ult to disentangle, the appropriate conrse 
to follow is to make, not an order under O.. 
XLI, r. 25, but an order of remand in the exercise 
of the inheren power of the Court. [p. 395, col 1.] 

The principle that a strunger to a deed, which 
is intended to be real and operative between the 
parties thereto, cannot dispute the payment or 
non-paynient of considerat:on, its adequacy or in- 
adequacy, has no bearing in a case where a deed - 
is challenged. as fictitious, never designed to, 
operate as a real deed or to effect a transfer of 

the title. [pi 395, col; 2.] 


f" 
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Questions of title and possession cannot always 
be properly considered piecemeal as disconnected 
fragments. [p. 396, col. r.] i 


"Appeal against a.decree of the Sub- 
ordinate Judge, First Court, Sylhet, 
dated the 21st of July 1919, modifying 
that of. the Munsif, Second Court at 
Habiganj, dated the 27th of May 10918. 

. Babu 
(with him Babus Sasadhar Roy and Pro- 


mothanath Banerji), for the Respondents.— 


I take a preliminary objection that the 
order 
Cuming, J]., wes an entirely misconceived 
order. The remand order was . wholly 
unnecessary and the appeal was concluded 
by findings of fact arrived at by the ower 
Appellate Court. The question, then, is 
whether your Lordships in ‘determining 
the present appeal are barred by the remand 
otder which ‘should not have been -made. 
My submission is that the whole of the 
appeal . being. open for consideration by 
your Lordships, you ate competent to 
enquire whether the remand order was 
of was not necessary. Refers to Ganendra 
Naih-R:y v. Surja Kantu Roy (x), East 
Indian Railway Company v. Changa Khan 
(2) and Hiatunnessa v. Kailash Chandra 
Saha (3). i 


. Babu. Birendra Kumar Dey, for the Appel-. 


lant.—Now that the appeal is before your 
Lordships for final disposal "under 0. 
XLI, r. 26,0f the Code of Civil Procedure, 


it.is not open to my learned friend to ques- . 
tion the propriety of the remand order 


under O. XLI, r. 25. If the 
ents have any grievance with the 
remand order, appropriate proceedings 
should have been taken to, set aside that 
order. Refers to Oficial Assignee of the 


tespond- 


Calcutta High Court v. Bidyasundari Dasi, 


(4). | 
The finding of the lower Appellate Court 


after remand is.in my favour and the’ 


appeal should, therefore, be. allowed. 
Babu Sarat” ‘Chandra Roy: Chaudhuri 
replied. - : 2 l 


JUDGMENT.—This is. an appeal’ by. 


the first defendent in a suit for recovery 


of possession of land upon declaration 
I) 15 Ind. Cas. 39; 17 CCW N. 462. 
2) 28 Ind. Cas. 245; 19 C. W. N. 1034; 22 C. 
L. j. 212; 42 C. 888. qp C Aga ume 
(3) 17 Ind, Cas. 224; 16 C. L. J. 259. 
(3) 34 Ind. Cas. 700; 24 C. W, N. 1454 30 GL,’ 
. 420. ? 


Sarat Chandra Roy Chaudkurt 


of remand made by Greaves and. 


of title. The disputed lands are des- 
cribed in two of the Schedules attached 
to. the pleint, namely, . the. homestead 
lands in the Second Schedule and the 
chara or paddy lands inthe Fourth Schedule, 
The lands originally belongd to a family 
ot Nags, and are claimed by the plaintiffs 
under title by purchase. The Trial Court 
dism ssed the claim in respect cf the home 
stead lands and decreed the claim in resa. 
pect of a share of the paddy lands. Both 
the parties were dissatisfied with this de- 
cision, the first plaintiff preferred an appeal 
and the first defendant filed a cross-appeal. 
The Subordinate Judge varied the decree 
of the primary Court in favour of the plaint- 
iffs and dismissed the cross-appeal. ‘The re- 
sult was, that the decree of the Subordinate 
Judge gave the plaintiffs a decree in res- 
pect of the homestead land ‘and share 
of paddy land which belonged originally 
to Gopal Chandra Nag, in addition to 
what had been awarded by the Court 
ot first ivsterce. This decree is now’ assailed’ 
by the first defendant as erroneous in law.’ 
The appeal was heard on the 24th Janu- 
ary 1922 by Greaves and Cuming, JJ., 
who made an order under O. XLI, 
r. 25, for investigation of three questions, 
which appeared to them essential to the: 
tight decision of the suit upor the merits, 
namely, first, whether the conveyance by 
Gopal Chandra Nag, dated the 18th January 
1917, which is the roct of the title of the 
plaintifis, is a genuine documert or not: 
secondiy, whether the claim is barred by’ 


- limitation, and, thirdly, whether the claim 


is barred by estoppel. The Subordinate 
Judge has returned his findings and the 
reesors therefor, and the appeal has now 


‘ been placed befote us for determination 


under O XLI, r. 26. 

A preliminary objection has been taken. 
on behalf of the  plaintiffs-respondentg. 
that the matters in controvetsy are con- 
cluded by the findings  containd in the 
judgment of the Subordinate Judge now’ 
under áppeal, and that it was not open. 
to Greaves and Cuming JJ. to make an 
order under O. XLI, r. 25. The 
appellant “has urged that the respondents 
are not competeut to take up. this pos tion 
and- to invite the Court in substance to 
review the order previously made,. Jn 
this connection, ottr attention has been 


>» 
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drawn by tbe respondents to Hiat- 1. 26, is competent to treat the order as 


unnessa Bibi v. Kailash Chandra 
Saha (3), Ganendra Nath Roy ~. 
Surja Kanta Roy (1), East Indian 


Railway Company v. Changa Khan (2) and 
Mubarak Husaiu v. Bihari (3). Yn each of 
these cases, an ofder of re'v; aid was made 
by a Single Judge under O, XXI, r. 25, 
oi the Code of 1908 or the corresponding 
provision (section 566) of the Code of 
1882, and it wes ruled; that when 
the: eppeal came to be heard ultimately 
by a Bench ci two Judges, that Bench 
was not bound by the order of the Single 
'Judge. This view has been defended before 
us on the ground that if, on receipt of the 
finding," 
by a Single Judge on the assumption that 
he was bound by the order previously 
made, the entire cese would have been open 
for re-consideration in an appeel under the 
Letters Patent before a Bench of two 
Judges. The same explanation, however, 
is not available in justification of the de- 
cisons in Hanuman Das vw. Gursahay 
Singh (6) ani Lachman Prasad v. Jamna 
Prasad (7), in each of these cases, tre order 
for further finding was made by a Benen 
of two Judges, and the appeal was de- 
termined, after returu of tne fiadings, by 
ancther Bench cf two Judges. Neither 
of these decisions, however, can be treated 
as an authority for the proposition that 
an order. under O XLI. 1.25 cnce made 
and carried .cut car be subsequently pro- 
nounced to have been erroneously made. In 
Hanuman Das wv. Gursahay Singh (6) a 
new aspect of. the matters in controversy 
was, .at the final stage, placed before the 
Court, which had escaped notice at the time 
when the order for further ‘finding was made. 
In Lachman Prasad v. Jamna Prasad 
(7) the findings on remand and tke ob- 
jections thereto were in fact considered 
before the final judgment was pronounced, 
We are of opinion that it cannot, as a matter 
of principle, be affirmed broadly that 
when an order has been made under O. 
XLI, r. 25, the Court called upon to deter- 
mine the appeal finally under O. XLI, 


. (5) 16 A. 306; A. W. N. (1894) 97; 8 Ind. Dec. 
(N. 8.) 199. 

X 21 Iud, Cas, 700; 18 C. L. J. 181, 
‘+ (zy 10^ A-7162; A. W. N, (1887) 295; 6 Ind; Dee, 


(Ni C):109. - 


^ r , * * 1 
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the cese had been determined 


erroneously made. No dcubt, as pointed out 
in Bonchar ee Ghose. v. Ainodde-n . Biswas 
(8), when an-order. has been made under 
O. XLI, r. 25 the apreal remains pending 
and undisposed of on the file of the Court. 
The order, however, whether rightly or 


. Wrongly made, is an order made with 


jurisdicticn ; its validity may be attacked 
on review, but till it has been set aside 
In an appropriate proceeding, it must be 
treated as an interlocutory crder which is’ 
operative in law; George Henry Hook v. 
Administrator-General of Bengal (9), Ram 
Kirpal v. Rup Kuari (10). There can be no 
Controversy that, if.the order had been 
made under O. XLI,r. 23, its: propriety 
could not have been challenged in an appeal 
against the final decree made after remand: 
Ramkuvarbat v. Damedhar Narbheram 
(ii), Brojo Soondur Gossamee v. Juggut 
Chunder Dey (x2), Gungaram Dutt v. Chow- 
dhury Junmajoy Mullick (x3) Suraj Din v. 
Chaitar (x4) and Latchumammal v. Gengam- 
mal (15). The same principle is applicable 
here, subject to the obvious reservation that, 
as the appeal remains pending, the ultimate 
decisiou: must be based upon a considcration 
of all the findings before and after the order 
under O. XLI, r. 25. This, indeed, 
is plain from the language used by the 
Legislature in O. XLI, r. 26. The evi- 
dence and findirgs become part of the re- 
cord in the suit, and when the Court pro- 
ceeds io determine the appeal, such deter- 
mination must be based upon all the 
materials on the record; these include what- 
ever was part of the record asit stood before 
the order urder O. XLI, r.25, was made, 
as also what has been added in the Court 
of Appeal, namely, the order together 
with the evidence taken pursuant thereto 

(8) 24 W. R. 137. 

(9) 60 Ind. Cas. 63r; 48 I. A. 1871 19 A. L. J. 
366; 40 M. L. J. 423; 29 M, L. T. 336; (1921) M. 
W.N. 313; 33 CL. J. 40513 U. P. Ia R. (P. C.) 
17; 23 Bom. L. R. 648; 25 C. W. N. 915; I4 I. 
W. 221; 48 C. 499 (P. C). 

(10) 11 I, A. 37; 6 A. 269; 4 Sar, P, C. J. 489; 
3 Ind Dec. (N. s) 718 (P. C.). 


(12) 21 W. R. 199. 
i i C. L. R. 144. 1 
' (14 A. 755; A. W. N. (1881) 55; 2 Ind. Dec, 
N. 8.) 437. 

(15) 7 Ind. Cas. 858; 34 M. 72; 8 M. I. T. 233t - 
(1910).M. W. N. 692. mete A 
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and the reasonéd findings thereon. No 
pottion.of tbe record.can be. disregarded 
and neither the order nor the materials 
‘placed on tke record. on the. basis thereof 
can be rejected as if brought in without 
lawful authority. This view is in accord 
with that adopted in Official Assignee of the 
Calcuita High Court v. Bidyasundari Dast 
(4). Wemay add that we do not overlook 
that, when a firdirg is directed upon ore 
or more of several inter-related points, trere 
is a possibility that the new findirg may, 
specially where based on new eviderce, 
not harmonise with the other findirgs. 
‘This would not embarrass the Court in a first 
appeal, where the entire evidence may be 
examined, as in the case just mentioned; 
but it may create a real difficulty in 
second appeals, where the Court is com- 
petent to examire the evidence only to 
the limited extent mentioned in section 103. 
This would seem to point to the conclusion 
that in a second appeal, involving several 
` ports difficult to disentangle, the appro- 
priate course to follow is to make, not 
an order under O. XLI, r. 25, but an 


order of remand in the exercise of inherent, 


power of the Court; Abdul Karım Abu 
Ahmed Khan Ghaznavi v. Allahabad 
Bank, Limited .(16), Brij Indar Singh v. 
Kanshi Ram (17). 

. We have next to consider the result of 
the application of these principles to tke 
case before us. In respect of the share 
of Brojo Govinda Nag and Kriskna 
Govinda Nag, the claim wes dismissed 
by both the Courts below, and we are 
not concerned with the point in tre 
present appeal. Here we lave to deal with 
theshare of Gopal-Chandra Nag. The 
plaintiffs claimed. title tkereto under: a 
conveyance dated the 18th January 1917. 
The defendants contended that the con- 
veyance was without consideration and 
passed no title. The Court of first instance 
found against the plaintifis on this point. 
The Subordinate Judge held that it was 
not oten to the defendants to raise the ques- 

(16) 41 Ind. Cas. 598; 44 C. 929; 21 C. W.N. 
825; 26 C. L. J. 49: 

(17) 42 Ind. Cas. 43; 44 I. A. 218; 45 C. 943 33. 
M. L. J. 486; 22 M. L. T. 362; 6 L. W. 592; 126 . 
P. W. R. 1017; 15 A L. J. 777; 19 Bom. L. R. 
866; 5 P. L. W. 313; 26 C. L. J. 572; 104 P. R. 
1917; (1917) M. W. N. 811; 22 C. W. N. 169; 127 
P. L. R, 191; (P. C). ; 


tion of consideration, and in sttpport of this 
view he relied upon the decision of tbe Ju- 
dicial Committee in Lal Achal Ram v. 
Raja Kazim Husain Khan (18) Greaves 
and Cuming, JJ.,leld that the decision 
mentioned did rot apply, and directed 
the lower Appellate Court to ccme to an 
express find; g as to tre true character 
of the conveyance. Tte Subordinate Jucge 
has now fcund that there,was no consider- 
tion: that the trarsacticn was fictiticus, 
and that title was not interded to pass. 
This conclusion makes it minifest that 
the decision in Lal Achal Ram v. Raja 
Kazim Husain Khan (18) has no applica- 
tion.. The principle enunciated by the -Ju- 
dicial Committee that a stranger to'a. deed, 
which is intendedto be real and operative 
between the parties thereto, -cantot 
dispute the payment or non-payment of 
cons.deration, its adequacy or inadequacy, 
has no bearing in a case where a deed 
is challenged as fictiticus, rever desigred 
to operate as a real deed orto effect atrans- 
fer of the title. We hold, accordirgly, 
that the conveyance of the 18th January 
1917 did not vest in the plaintiffs the title 
to the share which originally belorged to 
Gopal Chandra Neg. In this view, it is 
superfluous to consider; whether tre claim 
to that share is cr is not barred by limita- 
tion or estoppel. But we may add that we 
were not impressed by the argument of tke 
respondents that the findings of the Sub- 
ordinate Judge on tkese points were so 
clear as to render unnecessary an order 
under O. XLI, r. 25. It cannot he 
denied that the Subordinete Judge hed 
not ‘distinguished between the questicn 
of limitation as app.cable to tke claim 
put forward by the plaintiffs and tke ques- 
tion of acquisition of title by adverse pos- 
session by the deféndants or their prede- 
€essors . We must further bear in mind 
that questions of title and possession cannot 
always be proper'y considered piecemeal 
as ditconrected fregments.. We ate con- 
sequently ot opinion that the decree of the 
Subordinate Judge in so far as it varied 
tke decree of the Trial Court cannot te 
supported, although it cannot be success- 
fully attacked either as to tille or as 1o 
. (18) 32 I A, 113; 27 A. 2211 9. C. W.N. 
80.C. 1551151 M. L. J. 197; 8 Sar. P.C. j. 
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limitation, in-so far ds- it- allowed.a part Bombav, dated the 26th June 1619. 


of- the claim for the paddy land. 

The result is that this appeal is allowed. 
The decree of the Subordinate Judge set 
as de, and that ai the Court of first instance 


.restored. This-order will carry costs, both 


here and in the lower Appellate Court, 
' B. N. & Z. E. Appeal allowed. - 


: - PRIVY COUNCIL. 

' APPEAL FROM THE BOMBAY HIGH COURT. 
aa February 27, 1923. 
"Present;—lord Dunedin, Lord Atkinson 
: and Lord Wrenbury. 

*  KESHAVLAL BROTHERS AND. 


o COMPANY—-APPELLANTS 


LS 


di 5 Ue? Sus 
, DIWAN CHAND AND COMPANY— 
i RESPONDENTS. 

* . Contyact—Byreach —Damages— Impossibility of 
Performance—Contract Act (IX of 1872), s.56., 
. The defendants entered into a contract with 
ihe plaintiffs to supply them a certain amount 
of coalfrom stock within a certain time, and placed 
‘an order with a‘Colliery. firm presumably to secure 
the coal required, At the time, however, the 
supply of Railway wagous for transport of coal 
was restricted by Government only to the wants 
of actual consumers by whom the indents had 
to be signed. The plaintiffs, who were merchants 
and not consumers..supplied the defendants with 
-a special indent in favour of a consumer to evade 
the Government, but in fact did not enter into 


; any contract with that consumer to supply him 


the. coal to be received from defendants. The’ 
defendants failed to deliver the full quantity of 
coal to the plaintiffs and the latter sued them 
for damages, claiming the difference between 
the contract price and the market price of the 
balance. It was urgedin defence that the contract 
hed become impossible of performance, as owing 
to Government restrictions the defendants could 
not get a supply of wagons for delivery of coal 
to plaintiffs who were not consumers and that 
at any rate as the plaintiffs could not 
sell that coal in the open market, no damages 
had been suffered by them. It was admitted 
that coal was available and could be purchased 
in the local market: i . 

Held, (x) -that as the defendants had agreed 
to supply the plaintiffs with coal from their stock 
the lattex could sell it in the open market, and 
that as coal could be had in the local market, 
the contract had not become impossible of per- 
formance; [p. 400, col 

(2) that, therefcre, 
to recover the damages they claimed. 
col, 2.] 

Appealfroma decree of tke Bombay 
High Court, dated the 23rd- Februery 


. 2.] 
he plaintiffs were entitled 
[P- 4. 9; 


'1920,-feVersing that of the Single Judge. 
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Sir John Simon, K. C., and Mr, Dunne, 


K. C. for tie: Appellants. 
Messrs. G. Lowndes, K. C., and McNatr, 


for the Respondents, 
JUDGMENT. 


Lord Atkinson.—This is an appeal 

from a decree of the High Court’ of 
Bombay in its Appellate Jurisdiction 
dated the 23rd February 1920 reversing 
a decree of a Single Judge of the said 
Court in its Original Jurisdiction, dated 
the 26th June r9r9. 
' The suit out of which the appeal arises 
wasinstituted by the appellants, as plaintiffs 
against the respondents claiming: over 
Rs. 40, 000 damages for breach of a contract 
for the sale of steam coal. 'The suit was 
decided by the Trial Judge in the plaintiffs' 
favour. He assessed the damages at 
Rs.17,508-6-5, but that decree was set aside 
by a Divison, Bench of the High Court 
(Macleod, C. J., and Heaton, J.) which 
allowed the appeal and dismissed the suit 
on the ground that, in the special circum- 
stances which ex'sted, no damage had been 
suffered by the plaintiffs, 

The main question for determination 
by this Board is whether, in these circum- 
stances, the appellants are entitled to the 
sum cf Rs. 17, 508-6-5 awarded to them. 
by the Trial Judge or are, as decided by the 
Court of Appeal, not entitled to recover 
any damages. Onthe 11th October 1917 
the appellant Company and the respondent 
Company entered into an agreement in’ 
writing in the following terms:— 

“Keshavlal Brothers & Co., 
** Bombay, 
“Ittt October, 1917. 

“The undersigned have this day sold 
to Messrs, Keshavlal Brothers & Co. quan- 
tity of coal amounting to 
1,200 tons or thereabouts. l 

“Description.— Bengal steam coal, good: 
second class. 

“Delivery.—To be despatched to Cotton 
Depot , coal to be weighed and delivered: 
at Cotton Depot, monthly zoo tons from 
November 1917 to April 1918, in equal 
instal ments; l 

“Rate—Rs, 17-15, say Rs. seventeen 
aid annas fifteen, per ton net.. 
"Delivery—At Cotton Depot. 
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“Ternis =~ Payment on -delivery in 
Bcmbay. 
.  "Indent in any E tà be furnished 
by the buyers and the sellers agree 
and undertake to. deliver the cool guaran- 
teed in instalments as above from stock. 
hs "(Signed) Ramavtar Maini, 
“Per Pro Diwanchand & Co.” 


The Cotton Depot 
this agreement is 
Bombay. where cotton and other goods 
ate deposited for sale. The respondent 
Company had admittedly a Depot there 
for coal. Itis to be observed that the ccal 
contracted to be sold is not identified. 
It is to be taken from the vendors’ stock, 

It is necessary to describe at some length 
the system for the supply of coal established 
at this, date by tne Indian . Government. 
Owing to the shortage of coal due to tne War, 
‘Committees nad been appointed Lor several 
districts in India, inciuding Bombay, to 
regulate the supply of coal, and the means 
by which it could he obtained, Officials, 
styled Coal Controllers, were, by the Govern- 
ment of India, appointed to superintend, 
direct, and control the action of these 
Committees. On the goth January 1917 the 
Coal Controller, uavicg jurisdiction in the 
matter , issued a notice to the effect that 
the ‘Committee appointed by Government 
to regulate coal supplies had directed that 
wagons would only be supplied after the 
5th' February then next succeeding, on 
indents signed by the actual consumer and 
countersigned by the Authority appointed | 
by the Committee to certify these indents, 
And, further that the indents should be pre- 
pared on the presctibed formis, copies of 
which were obtainable from the coal maua- 
gets, named. These indents ~ were graded 
for priority into five classes, A, B, C, D, E, 
not according to the natüre ‘of the coal to 
.be supplied, but rather according to the 
urgency of the need of the different 
consumers to obtain coal. 

The respondeut Company had ‘agteed 
with the Garrarie Colliery at Jharia, Bengal, 
to buy.from them the coal necessary, pre- 
sumably, to implement the above men- 
tioned cortract of the 11th October. The 
whole output from this colliery was placed 
at the disposal of the Government in De- 
sember 1917, The indent was thereupon 


mentioned in 


admittedly a place in, 


- transferred to the - Nandkuriki Colliery. 


Shortly after, the produce of this latter 


‘Colliery was restticted, and tke i:.dett 

"Was transferred to the Fatehpur Colliery, 
The appellants wrote te the respondents 

the following letter or order, it bears date: — 


“Bombay, 
“8th November 197. 
No. 5951-73. 
"Messrs. Divanchand and Company. : 
“DEAR SIFS, ` 


“Re our Contract for I, 200 kasa 
steam coal dated rrth October 1017. 
, "With reference to our above Contract 
we beg to send you herein enclosed a spe- 
cial indent, No. 719, dated, 7tli November 
10917, in favour of the Proprietors, . ‘The 
Dhanjibhoy Ice -- Factory, Mazagaon} 
Bombay. -The special. inCent has been 
certified — by. the .Deputy . Conttcller, 
“Coal supplies,” Bombay, recommend- 
ing the special supply of xo (ten wagons) 
anonthly up.to 120 wagons for despatch 
to Byculla (Bombay) on their account. 
: “We are forwarding the third part of. 
the indent to the Coal Manager, Calcutta; 
requesting him.to sanction special supply 
of wagons to- Dullabhji Howjee’s Gatraua 
Colliery and instruct tke District roa 
tendent, Dhanbad, to allot wagons against 
indents.from the Colliery. Kir.dly forward 
this second part to the colliery concerted 
instructing them to indent for the wagons 
regularly "and despatch coal without tte 
least. delay. We enclose herewith a copy 
of the Coal Manager's letter. 

“Trusting you to do the needful, and hop- 
“ing to hear soon.from you, re 'despatches. + 
. "(Signed) Girjashanker I. Pathek, 

ix OE Keshavlal Brothers and Co- 

"Enc. Sp. Indent and Copy." 

On the sante day the appellant Company 
addressed to the Coal Manager at Clacutta 
tae following letter;— 
` “8th November, 1917, 3 


"To the Coal Manager, 
“Fast Indian Railway, Calcutta: 
“DEAR SIR, 

We beg respectfully to send you 
herein enclosed a third part of the special 
indent No. 719, dated 7th November 1917 
in favour of the Proprietor, the Dhanji- 
bhoy Ice Factory, Mazagaon, Bombay. 
The special indent has been certified by- the e 


- 
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Deputy Controller, Coal Supplies," Bom- 
bay, recommending the special supply of 
ten wagons monthly up to 120 wagons- for 
despatch to Byculla (Bombay) on their 
account. . * 

"We have to request your goodseli to 
sanction supply of wagons as certified, 
and instruct the District Superintendent 
Dhanbad to meet indents from Dulegji 
Howjee’s Garraria Colliery to enable them 
to expedite despatches. 

“Thanking youin anticipation , and hop- 
ing to hear soon favourably. ` 
Yours faithfully, 

Enc. Sp. Indent. 


The indent referred to in this letter was 
in the follwing form:— 
“Keshavlal Brothers and Company. 
“Kast Indian Railway, 
“ Special Indent for Coal. 
Indent No, 719. 
Dated 7th November 1917. 


. (r) Full name and address of Consumer: 
'The'Proprietors, The Dhanjibhoy Ice Fac- 
tory, Mazagaon, Bombay. 
“(2) Description of Industry: Ice Factory. 
(3) Weekly consumption: 40 ton (forty). 
*(4) Stocks held on date, tons: 55 tons. 
“(5) Party from whom purchased: Messrs. 
Bhukhandas Motilal and Company, 
c/o Dewanchand and Co. 
*(6) Name ot Colliery : Garraria Colliery. 
"(7) Name of managing Agents of the 
Colliery: Dhulabhji Howji. 
"(8) Name of siding: coal will be loaded 
at. Garraria E. I. Railway. 
"(g) Description of coal: Steam Coal. 
"(xo) Toal quantity.putchased, tous: 
120 wagons. 
"(rir) Terms of delivery: 10 wagons 
monthly 
"(12) Name of Railway station at which 
coal wili be unloaded: Byculla (Bombay)." 
The nature and minuteness of the iv- 
formation inquired after in this specimen 
indent shows how anxious the officers. of 
the.Government of Inuia were that the coal 
to be carried in the wagons they permitted 
to be used should be applied to satisfy 
the needs of consumers and riot be trafficked 
in by m ddlemen. But the contract which 
by.the use of the requested wagons it was 
sought to obtain cial” to ' implement, 


was not the contract entered into: between 
the appellants.and the respondents on the 
IIth October 1917, nor yet a contract 
entered into between the appellant Company 
and the Dhanjibhoy Ice Factory. It is 
apparently a contract entered into between 
the Ice Factory and a Company named 
the Bhukhandas Motilal Company. 


It may well be that the words “c/o 
Divanchand and Company, " found in the 
indent after the name of this Company 
so represented as the vendors was designed 
to indicate that the purchase was made 
by the respondents on behalf of the con- 
sumers, the Ice Factory. In a letter written 
by the respondent Company to tlie appel-. 
lant Company on the oth Novembr 1917 
the writers state that they have not bought 
the coal from, the persons mentioned in the 
indent, but from the Colliery, and express 
a fear that the Colliery proprietors “may 
refuse to 'supply coal to these people." 
The appellants replied on the same day, 
calming the fears of the respondents in re- 
ference to this piece of deception, and beg- 
ging of them to instruct the Colliery people 
to despatch coal ünder this special indent 
in tavour of the proprietors of-the Dhanji- 
bhoy Ice Factory, Bombay. Thus, by the 
arrangement of these, two middlemen, the 
indent is falsified, the. regulations of the 
Government evaded and possibly its 
officers deceived. a z ; 

Oa the 26tn November 1917 theappellants 
wrote to the respondents tequunng de- 
livery of 200 tons of steam coal under their 
contract of the rrth October. 1917. On 
the next day the respondents' repiy. that 
they are receiving coal from the Deputy 
Controller, and would be pleased to deliver 
the appellants 50 tons of it next day, the 28th 
November 1917. The appellants wrote 
refusing to take delivery of this compata- 
tive small quantity of coal and demand- 
ing delivery at the earliest date of the full 
quantity in arrear, On the roth December 
1917 the appellants wroteto the respondents 


‘demanding the delivery- next duy of 100 


tons of coal. To this letter the respond- 
entsreplied next day that they are.expect- 
ing to receive soon a good lot of coal and 
asking the appellants to wait a httle. On 
the 18th ‘January’ 1918 the . appellants 
wrote to the respondents, referring to tLe 
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contract of the irth October 
stating that the  wnters . had 
received from them 217 tons 19 cwt.; 
that the instalments for’ December 1917 
and January 1918 were due, and that the 
writers were ready to accept delivery ‘of 
theseinstalments and asking for immediate 
delivery of them. On the 7th March 10186 
the appellants again wrote to the respondents 
demandiig delivery of the instalments 
due. On the 7th March the respondents 
wrote making an excuse for non-delivery. 
To the last letter the appellants on the 
same day reply, that it is impossible for 
them to wait longer for the coal due to 
them; that as they desire to keep up the 
Connection they will wait till Monday, the 
Irth March, and that if the respondents 
then fail to deliver to them the coal they are 
entitled to receive, they will be reluctantly 
compelled to purchase same in the local 
market at the risk of the respondents and 
on their account, and, further, that they 
-will claim the market difference. 
I3th March the appellants wrote to the 
respondents informing them that being 
much in want of coal, they, had purchased 
150 tons at the market price of Rs. 7I pet 
ton. -Two days later, they sent to the res- 
pondents a bill for Rs. 7,959-6, being 
Rs. 53-1 per ton difference between the con- 
tract price and the price they paid on the 
I50 tons so purchased. On the r8th March 


1917, 


1918 the appellants wrote to the respond- . 


ents setting forth precisely how, as regards 
the fulfilment of the contract of the 11th 
October 1918, matters stood. They point 
out that of the 800 tons (200 tons per month 
for four months) contracted to be delivered, 
they have only received 335 tons 6 cwt. 
up tothe 28th February 1918; that the 
balance in ‘arrear on the contract, therefore, 
amounted on that date to . 464 tons 14 
cwt.; that the instalment of 200 tons for 
March was already overdue; that they were 
, compelled to buy 150 tons at the market 
rate on the account of the respondents, 
‘aud that they, therefore, claim the 
difference between the contract price and the 
market price on the 150 tons so purchased. 


It will be observed that the respondents . 


never suggest that there is not an open 
market for the sale end purchase of steam 


cgal ih: Bombay: Nor up to this do they _ 
< EN pee (GE en LE user es ewa kera Oa M 


$ 


only - 


On the 


done so it is ət, your own risk: 


“suggest that the appellants were joint ad- 


venturers in this enterprise of selling and 
delivering or procuring to be sold and de- 
livered to the Ice Factory 1,200 tons 
of Bombay steam coal aor yet that the 
appellants had sub-contracted with the Ice 
Factory to deliver 1, 200 tons of steam 
coal to it. Os the contrary , the respond- 
ents treat the appellants as purchasers 
from them of this 7,200 tons vf steam coal 
under the contract of the 11th October 
10917, to whom they were: bound to deliver 
the coal purchased. But on the 22nd 
March 1918, the respondents wrote a letter 
in which, after stating that, they were 
Surpirsed at the appellants making a de- 
mand for a difference of Rs. 53-I- on 150 
tons, putting forward for the first time 
the contention that the appellants were 
bound to ‘deliver the coal deliverable 
ünder the contract of the 11th October 
1917, to the Ice Factory. ‘They state:— 

“You know that the Dhanjibhoy Ice 
Factory is the consumer of the coal, and 
the contracted coal is to be supplied to 
them‘and to no one else. Before we send 
areply to you in respect, of the damages 
claimed by, you, pleese let us know at once 
whether you, delivered these’ coals to the 
Dhanjibhoy Ice Factory or not and if 
So, what quantity.” 

And iben, after a lone explanetion as to 
the causes which prevented the receipt 
and delivery of the coals they expected, 
say:— ot 

“We fail to understand the reason of your 
buying coalsfromthe market for the Dhanji- 
bhoy Ice Factory unless they were refused 
on their application to the Deputy Controller 
to SUD them from Government reserve 
stock. CA ; 

“For the present we hasten to inform 
you that we are not at all liable to pay 
any damages to you.and we repudiate any 
liability in the matter, and you were not 
atal! justified under the contract and under 


` 


tue circumstances, which now ‘prevail : to 


buy cosls from market and if: you have 
and 
responsibility. |. ` . is 

"Werequest you to answer all the queries 
meutioned above and also to send us the 
amount of. Rs. 3, 940-1-3 due to us which 
is now, very. long standing,” 
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 Tothis letter the appellants reply, stat- 
“bg that the respoudeüts know well that 
“they are bound torive the appell-nts the. liable for his breach of contract were not 
" delivery guarerteed from stock, and that,’ to be augmented by the extra loss 4 sus- 

in spite of theinrepeated requests, as they tains by reason of the non-fulfilment of his 

have failed to carry out their contract, contract with B. The authorities in Eng- 
, "the appellants are obliged toclaim thedama- land seem to go the length of holding that 
ges mentioned’ in ‘their previous letter. notice to C of thesecial purpose for which 
 Theyadd:' Weare convinced that by putting A requires the goods is not enough .that to 
forth such queries your intention is to.evoid make C liable for the additional damage 
"delivery of the iastalment for the month he must have ,expressly of implied'y, con- 
"of March 1918, which we reiret we ere tracted to run the additional risk, Horne v. 
"unable to allow you for a moment.” ` Midland Railway Co. (x) Sir George Lowndes 
/.  "Xheapellants have sued to recover dama- contended, however, that under the 73rd 
"ges for-the respondents” breach of the con- section of the Indian Contract Act, 1872, 
: tract of the 11th October 1917, consisting notice would be enough to make a -vencor 
-in the nou-delivery of the goods contracted liable though he did not contract to run 
‘to be delivered, they naturally claimed ` the risk, to which Blackburn, J., 1efers in 
“to recover the difference between the price the case just cited. it does uot appear 
‘which they contracted to pay for these. to their Lordships to be necessary to de- 
«goods and the market price: at which they cide this question, as in their view there 
‘could--have sold them. Had the goods is no evidence, oral cr written, to est. Llisisn 

been delivered and no questions ot a sub- that the appellants had sub-coutracted 
:contract had arisen, they would have cost with any person or body to deliver to tae 
‘the appeilants -the contract price,” and Ice bactury the whole, or any porton, of the 
«had they been delivered they could have coal they lad purciased from’ the res- 

sold them at the market price, which would pondenfs, when they should receive it cr at 
. bepresumably their value. ` Theappellents ` any time thereafter, The perties aureed 
‘by the non-delivery have lost the mouey that the coal in fact delivered by the res- 
. which they might heve secured, namely, the  pondents tothe appellants only amointéd 
. difference between these two prices. They- to 315 tons 16 cwt., Five issues were settied 

have been damnified to. that extent.. In for the respondents. Two oi them alone 


„questions ‘may arise -as to whether the 
damages ,to which he, C, would become 


the 7th paragraph of the statement of de- 
fence’ filed by. the respondents it is alleged 


that on the 8th November rg17, the appel-- 


lantsinformedthe respondents that they the 
appellants, had agteed (it is not said 


"with whom) to sell the col received under: 
this contract to the Dhanjibhoy Ice Factory, 
Bombay. The whole correspondence which: 
-took place between the parties is utterly - 
{.coasistent with this assertion, end the ` 
parol evidence «oes not, in any way, sustain - 


It eppears to their Lordships that this 
case does. not at all resemble those cases 
in. which, for instance, A contr.cts with B 
«to sell end deliver to B certain: commodi- 
fies and then contracts with C to buy 
from him similar. commodities: in order to 
implement his contract with B, inform- 
ing.. C at:the time he buys , of the special 
purpose to which he intends to ‘devote 
those commodities, : In such- a case if C 
does not deliver the commodities, to A, 


* a 


would seem to Le of importance, No issie 
wes raised us to whether the appellants 
ever contracted to deliver over to the Ice 
Factory Company the coals they m ght 
receive from the respondents. The two 
important issues were, whether the contract 
sued upon did not become impossible of 
performance, and whether the appellants 
were entitled to any damages, ana il so how 
much: Upan those two issues the respond- 
ents appear to have concentrated all their 
eforts, The Triol Judge, rightly’ in their 
Lordships opinion, heli in favour of the 
appellants on those issues. Ratuevter 
Maini, cone of the. part.ers of the respona-' 


'euts' firm, admitted tLat coal wes avail- 


able aud could be purchased in the 1. cal 
muket, aud it was admitted that zt no 


‘time was an absolute empargo placed on 


the supply of coalirom the Garrosia Colliery, 


_(t) (1873) 8 C.P. 131 at pp. 138, 140, 147i 42 I» J : 
R: 484. i 


C. P, 59; 28 In 1. 312; 21 W, 
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The Trial Judge awarded to the appellants 
Rs. 17,508-6-5 as damages, The Court of 
Appeal set forth their ground of decision in 
Che follewing possages of tue judgment. 
Macleod, C. J., said: “The defendants knew 
that the plaintiffs could only deliver coal 
to the party who signed theindent. ‘he 
plaiatuis (the appellants) must have known 
that they could not deal with that 
coal in the open market. The only 
profit they could make out of the 
contract was the difference between 
the contract price and the price the 
indentor {The Ice Factory Company) 
would pay them.” It must be taken, 
therefore, when the contract was made 
that both the parties knew that the only 
profit the plaintiffs could make would 
be the difference between their contract and 
the contract they might make with either 
the indentor or an intended party, and 
would at the most provide the measure of 
damages." 

Heaton, J., expresses a practically identi- 
cal opinion. He seys:— 

“The purpose of the contract was to pro- 
cure coal for one particular customer, 
and, therefore, under the contract the coal, 
if procured, had to go to that particular 
consumer, or as topart might be used to 
replenish coal in stock from which that 
consumer had been supplied.” 

Their Lordhips are unable to sccept 
these views, As between tue appellants 
and the respondents there was no contract 
“to supply to the former the identical 
coal obtained from the Collieries. On the 
contrary, it was expressly provided that the 
coal purchased frem the respondents was 
to be supplied from the respondents’ stock. 
Again, as alrea ly pointed out, no contract 
was entered into between the appellants 
and the respondents or between the 
appallants and the Ice Factory that 
the appellants should deliver over to 
the Ice Factory the coal that should be 
delivered to them - under the coatract 
of the 11th October 1917. The indent 
wes, no  doübt, ualuipulated in the 
way tuat has been alreidy pointed uut tu 
order te get the use ef the wagons, The 
appellants name dees net appear on the 
inaent, The respondeats does appear. 
No evidence was given as to the particular 
relatious between the respoidents. and 
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the Ice Factory. Their Lordships ^ are, 
therefore, of opitiion’ that, whatever those 
relations may have been, snd whatever 
obligations rest upon the respondents, 
the appellants would nothave been bound, 
had the agreement of the 11th October 
been performed, tosell or deliver tothe Ice 
Factory the coals which should be de- 
livered to the appeliants out of the tespond- 
euts’ stock, They do not think that the 
Ice Pactory was the appellants’ only cus- 
tomer. There view is, that had the' coals 
purchased been delivered to the appellants 
in pursuance of. their contract, the latter 
would have been entitled to sell them in 
the oper market at the merket‘ price, 
and, that being so, the dameges were right- 
ly assessed at the sifference. between. the 
coutroct price and thet market price. 
TLeir Lordsnips are, tnerefore, of opinion 
that the judgment «appealed from was 
wrong and should be reversed end the 
judgment and decree of Mr. Justice .Kajiji 
be restored, and they will humbly advise 
His Majesty accordingly. The respondents 
mast pay the costs of the appellants here 
and in the Courts. below. 

N. E, l 
-Solicitors for the Appeliarts:—Messrs, 
Halld wes: & Carter. 

Solicitors for tbe Respondents: —Messrs. 
T. L. Wilson & Co. MT 
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OUDH JUDICIAL 
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Civi, REVISIONS Nos. I00 AND IOI OF 
. 1921. ; 
February IO, 1922. 
Preseni:—Mr. Denieis, A. 
= SHEO PALTAN— 
DEFENDANT No. 3—ÀPPLICANT 
yersus 
SUKHDEO SINGH AND OTHER£-— 
PLAINTIFFS—-OPPOSITE PARTY. 
Civil Procedure Code { Act V of. X908), S. 115, 
Sch II, para 16— Arbiration— Award—Decrze 


C. 


‘on award — Revision, 


It cannot be laid down thatin no possible case 
can a revision be entertained against a decrce 
passed in accordance with au-award, even if the 
procedure of the lower Court has been altogether 
irregular and illegal. — - . 
- Ghulam Khaw Vv:- Muhammad Hassan,.29 C. 
167, 6.C. W. :N. 226; 291, A, 5xp 12 M. Is 


r 
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J. 77;'4 Bom. -Inx R. 161-47 8 Sar; P. C. J. 154; 
25 P. R. 1902 (P. C), Merai . Visram v. 
Sheriff Devjt,.12 Ind. Cas. 687; 36 B. 105; 
13 Bom. L. R. 1017 and  Belana v. Kedar 
Nath, 37 Ind. Cas. 4093 3 O; L. J. 583, relied 


on., - 
.. Where, however,: the Court has considered 
the objections to the award on the merits, and 
has come to, what the applicant contends 
is, a wrong decision as to whether there has been 
any irregularity on the part of the arbitrator, 
the. case does come within the provisions of section 
5 of the Civil Procesure Code and no revision 
ies. : i : 
: Lutawan v. Lachiya, 21 Ind, Cas. 989; 36 A. 
69; 12 A.L. J. 57 and Ajodhya Prasad v. Badarul 
. Husain, 41 Ind. Cas.. 357; 39 A. 489; 15 A. 
L. J. 427, relied on. ; 
It is the clear intention of the Legislature that 
objections to “an award on the. ground of 
invalidity from any- cause whatever should be 
decided by the Court which. had made the order 
of reference and by no other Court, 


Revision against an order of the Munsif, 
Partabgerh, dated tke 16th March 1923. 
Dr.: J. N. Misra and Mr. G. N. Misra, 


for, the Applicant. | 
Mr..Radha Kishen, for the Opposite 
Part 


Ly. 

JUDGMENT,—These are two applica- 
tions for revision in two connected. cases 
in which a dispute was referred to crbi- 
tration in connection with a pending suit; 
an award was. made,. and. a decree was 
passed in accordance with the award under 
paragraph 16 of the Second Schedule of the 
Code of Civil Procedure. The main ques- 
tion in the case is, whether the Court acted 
with illegality or material” irregulerity so 
asto bring the case within, the prov:siors 
of section 115 of the Code, 

A preliminary objection hes been made 
that.no revision is entertainable in a cese 
of this sort and reference has been made to 
the well-known remark of the Privy Council 
in Ghulam Khan.v. Muhammad Hassan 
(x) that in a case of this sort a revision 
would be more cbjectionabie than an 
appeal, This has been interpreted in M eral: 
Visram v. Sheriff Devji (2) es not leyirg 
down thet.in no possible case could a 
revision - be. entertained against a decree 
passed in accordance with an award if 


(1) 29 C. 167; 6 C. W, N. 226; 29 I A. 515 12 
M.1.]. 77; 4 Bom. L. R. x61; 8 Sat P. C. J, 154 
25 P. R. 1902 (P.C). E l 

(2) 12 Ind. Cas, 687; 36 B. r05; 13 Bom, L. R. 
10917. 7 
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the procedure of the lower ‘Court hed-been 
altogether irregular end illegal, end indeed 
there is o:e case of this Court in which 
a revision was entertaired on tke ground 
that the Court proceeded to pass a decree- 
without giving the objector time . to 
produce evidence in support of his 
objections, Betana v. Kedar. Nath. -(3). 
Where, however, the Court has consiCered 
tke objections to the award on the -merits 
aud has cometo, what the applicant contends 
is, a wrong decision as to whether there 
had been any irregularity on the prit of 
the arbitrator, it is clear that the case will 
not come within the prov’sions of secticn 
II5 and that no revision will Ee. I cm 
ineatire agreement with the view expressed 
by thé learned Chief Justice.of the. Allah- 
bad High Court in Lutawan v. Lachiya 
(4) aud approved by Mr. Justice Piggcttin 
Ajodhya Prasad v. Badarul Husain (s), 
thatit was the clear intention of the Legis- 
lature that objectiors to the ewerd on tke 
ground of invalidity from any cause what- 
ever should be decided by.the Court 
which. had made the order of refererce 
aud by no other-Court. In this cece tke’ 
only point taken is thet the arbitretor 
questiored certain persors in the ebrerce 
of the parties. The arbitrator himself his: 
given eviderce es fo this ard hes steted' 
that on his way beck from the Bazar where 
he had held lis erquiry ke hed a talk 
with oneor two persors on the subject; but 
that this wes mere casual talk and did rot 
in any way influence his decision. THe 
arbitrator is a man of position, egeirst 
whose faith no suggestion hes been mede 
and the Court has accepted his evidence; 
I do not wish to commit myself to tke 
proposition thet it is in ro cese open to 
an arbitrator to make private 'enquiiies, 
It may be that in some cases the parties 
contemplate that the arbitrator should do 
so. Assuming, however, that the patties 
did not contemplate it in this cese, the 
Court below hes found.as a fact that the 
decision of the arbitrator was ' besed ex. 
clusively on‘the evidence which he recorded 
in the presence of both parties, -In' view 


- (3) 37-Ind. Cas. 400; 3 O. L. J. 583. 4 
(4) 21 Ind. Cas. 989; 36 A. 69} 12 A. I. J. 57. . 
(5) 41 Ind. Cas. 357i 39 A. 4891 15 A, Io J. 427. 
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of this finding itis clear thet no revision 
lies ‘and I accordngly reject the applice- 
tions with costs. 


Z, K. A pplications rejected. 
PATNA HIGH COURT. 
(Currace Crrcort.] 

APPEAL FROM ORIGINAL DECREE No. 3 

l OF 1921. : 


Noveniber 25, 1922. 
Prasanta —Mr. Justice Mullick and 
Mr. Justice Ross. 
Maulavi MUHAMMAD FAHIMUL HUQ— 


PLAINTÍFF—APPELLANT 
Srs "us 
JAGAT BALLAV GHOSH-—DEFENDANT 
—RESPONDENT. 


Muhammadan | Law—Wagf — Alienation by 
lyustee—Beneficiary, whether can sue for recovery 
of possession—Mussalman, right of, to maintain 
achon against mutwalli—Courts, powers of— 
Specific Relief Act (I of 1877), s. 42—Suit for 
declaration that alienation by trustee is illegal, whe- 
they maintainable—Consequential vrelief—Limita~ 
tion Act (IX of 1908), s. 23, Sch. I, Art. £20—De- 
claxalory veliej — Recurring cause of action—Starting 
point of limitation, 

A beneficiary of a trust in respect of a Muham- 
madan wagf interested in the ‘maintenance of 
a mosque or other charitable institution may, 
without having recourse to the provisions of r. 8, 
0. I, Civil Procedure Code, and without suing in 
a representative capacity on behalf of the other 
beneficiaries, sue for recovery of possession of 
p operty wrongfully alienated by the trustee 
and for the incidental declaration that the prop- 
erties are the subject of the trust and that they 
cannot be alienated. [p. 405, col. 2.) 

Delrus Banoo Begum wv. Nowab Syud Asgur 
Ali Khan, 15 B. L. R. 167; 23 W. R. 453, dis- 
approved. 

Jan Ali v. v. Ram. Nath, 8 C. 32; 9 C. L. R. 433; 
4 Ind. Dec. (N. S.) 21, Zajfaryab Ali v. Bahkhtawar 
Singh, 5 A. 497; A. W. N. (1883) 91; 3 Ind Dec. 
(N. S.) 432, Jawahra v. Akbar Husain, 7 A. 178; 
A. W. N. (1884) 324; 4 Ind. Dec. (N. S.) 390 
(F. B.', followed. 


Every Mussalman who derives any benefit 
from such a wagf is entitled to maintain an action 
against the mutwalli to establish his right there- 
to, or against a trespasser to recover any portion 
of the wagf property which has been misappro- 
prated without joining any other person who 
may participate with him in the benefit. [p. 405, 
col. 2; p. 406, col. 1.] 

Kazi Hassan v. Sagun Balkrishna, 24 B. 
170; i Bom, L. R. 649; 12 Ind. Dec, (N. 8.) 651j 
Afiman v, Hamid-ud-din Husain, 51 Ind. Cas. 
799; 58 P. W. R, 1919, followed. 


The power of the Courts in India to entertain 
Suits of a civil nature does not carry with’ it-the’ 
general power of making declarations except 
in so far as such. power is expressly covered by 
Statute. [p. 407, col. 1.] 

Strimathoo Moothoo Viji?_ Ragoonadah Ranee 
Kolandapuree Natchiar v. Dovasinga Tever,2 3. A. 
169; 15 B. L. R. 83; 23 W. R. 314; 3 Sar; P. C. J. 
465 (P. C.), referred to. — 4 

Courts have paid more regard to the protection 
of trust property than to the protection of 
the alienee from the trustee, and even if the grantor 
has himself been implicated in the abuse of the 
trust, the Courts will interfere at his instance to 
prevent a repetition of the abuse though his 
previous conduct might be a reason for exciud- 
ing him from the administration of the trust 
property. . [p. 407,-col. r.] 

Juggut Mahini Dossee v. Sokheemoney Dossce, 
I7 W. R. 41; x4 M. I. A. 989; 2 Suth.. P. C. J. 512; 
3 Sar. P. C. J. 23; xo B. L. R. 19; 20 E. R. 795, 
Subbarayudw v. Kotayya, 15 M. 389; 5 Ind. Dec. 
(N. S.) 623, Srimati Mallika Dasi v. Ratanmaunt 
Chakervarti, 1 C: W. N. 493, referred to. t 

Where a transfer is void in law no question 
of equity as between the transferor and the trans- 
feree can arise. [p. 407, col. 2.) © 

A declaration obtained in a suit for -passes- 


X 


sionis merely ancillary andis generally unnecessary; 


but where the cause of action -is based upon 
a shadow cast upon the title of a person who 
is not entitled to consequential relief at the 110- 
ment, limitation must run from the date on which 
er d n to his title commences, . [p. 408; 
Col. T. 

The principle of section 23 of the Limitation 
Actcan have noapplication to a declaratory suit 
and there is no recurring cause of action for a 
declaratory- relief. [p. 408, col. 2.] _ : 

Plaintiff, a member of the family of .the 
founder of a charitabe wagf, sued for .a de- 
claration that the defendant had no proprietary 
right in the wagf properties and that a 
mortgage bond executed by him in respect 
to those properties and, the auction-sale follow- 
ing thereon were illegal and inoperative: 

Held, (1) that consequential relief being clearly 
available to the plaintiff, he was not entitled to 
a mere declaration; [p. 406, col. 1.] - 

Deokali Koer v? Kedar Nath, 15 Ind. Cas. 427p 
16 C. W. N. 838; 39 C 704, followed. 

Ashraf Ali v, Mahammad Nurajjama, 49 Ind. 
Cas. 355; 23 C. W. N. 115, distinguished. 5 

2) that the suit was governed by Art. 120 
of the Limitation Act and having been brought 
more than 6 years from the date of the aliena- 


‘on was time-barred. [p. 408, col. 1.] 
aH Vill Paniheeradi Ananda Varar v. 


Thazhe E. 
Kavumpreth Illath Vasudevan Nambudiri, 8 Ind. 
Cas 357; 8M. L. T. 249; (91 o) MWN. 594, 
followed. 1 


Appeal from the decision of the Sub: 
Judge, Cuttack, dated the 28th September 
0. i 
ME B. N. Dus, for the Appellant. 
Mr. B. N. Bos», for the Respondent, : 


. 
— 
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_. . .. JUDGMENT. ` 

Mullick, J.—Suit No; 746 of 1910 out of 
wh:ch this- appeal arises relates to a 12 
annas 6 pies share in Taluk Kamong 
Zemindarl, beatigy Tauzi' No, 1451, and 
fo a I auna'6 pies 17° kranis’ share ir 
Taluk. ` Gobindpur Zemindari, beating 
Tauzi No. 1844, in the district of 
Cuttack. The properties are alleged by 
the plaintiff, Muhammad Fahimul Hua, 
the son of: Maulvi Inamul Haq, to 
be'the subject of a wagf created by his 
àucestréss, M usammal : Asmatunnissa, by 
a deed dated the 31st January 1848, for 
the endowment of a mosque and khanka 
in Matuza Farhattabad, appointing 
herself as the first mutwalli, and, as her 
$üccésscr, her husband, Maulvi Muhem- 
mad Faruk, by whom the properties Had 
been conveyed to her by two hibanamas, 
dated the ist! September 31836 and tbe 
I4th O:tober 7840,” im lieu cf deferred 
dower. It is alleged that Asmatunnissa 
was succeeded by Muhammad Faruk, 
who was sueceeded by his son, Muhammad 
Kama! alias Muhammad Faik, who again, 
upun his death, was succeedéd by bis eldest 
son, Abdul Gunny, defendant No. 3, in 
thissut. The plaintiffistheson of Eramul 
Haq who was Muhaminad Faruk's step- 
brother: Hé does not claim to be the 
muiwalli tut as a member of the fcurder’s 
family asks for a declaration ‘that the de- 
fendant No. 3 had no proprietary right in 
the preperties in suit and that a mortgage- 
bondin respect thereof, dated the 18th May 
1900: infavour of defendant No. 1 ard de- 
fendant No. 2 and the cuctior-sale follow- 
ing thereupon, dated the 1 5th-August 1907, 
are illegal and inoperative. ‘It is admitted 
that the defendant No. 3 Abdul Gunny, 
mortgaged both properties to defendants 
Nos. I and 2 on the 18th May 1900, and 
that in execution of the decree obtained 


on the mortgage, the mortgegees tock 


possession on the 5th February 1908, ard 
that they subsequently sold property 
No. 2 to the defendant No. 22, who is Sita- 
nath Roy, shvbait marfaldar of Sri Hanu- 
man Jiu Thakur. Thesecond declaration 
which the plaintiff seeks runs as follows: 
‘hat the possession of the defendants 
Nos. 1 and 2is that of a trustee and they 
ought not to have any connection with tle 


‘property in claim inasmuch as they are 


not mutwallis and are unfit to act as such.” 

Inthe plaint there were three other pray- 
ers as follows: 

'"(Ga) That if the Court considers that 
the plaintiff is fit te act as mutwalli then 
it may be decided that the disputed prop- 
erties may be managed by the plaintiff 
for the purpose cf discharging religious 
duties in connection with the aforesaid 
Tarhattabad Mosque ; 

(Gha) that if the Court so considers 
it may settle any other scheme for the 
management of the disputed properties for 
the benefit of the masjid, and 

(Cha) that any other relief may be 
granted to the plaintiff which the Court 
considers fit.” 

‘These prayers were considered by tke 
learned Subordinate Judge to befor con- 
sequential relief within the meaning of 
section 42 ofthe Indian Specific Relief 
Act, and, upon the plaintiffs refusing 
to pay . ad valorem Court-fees thereon, 
the Court, by an order, dated the rst Sep- 
tember 1920, directed that—they should 
be deleted. -. ; 

The suit was defended at first by defend- 
ants Nos. I and 2 and upon their pleading 
that it could net proceed in the absence 
of defendant No. 22, the vendee of property 
No. 2, the idol Sri Hanuman Jiu, wes 
added as a party through his. marfatdar 
Sitanath Roy who hés also: filed a written 
statement. 

The Subordinate Judge finds that tke 
wag; created by Asmatunnissa was valid 
aud operative and that as the plaintiff hes 
declined. to. ask for any consequential re- 
lief the suitis pot mai: tainable by reason 
of the provisions of section 42 cf tbe Speci- 
fic Relief Act; he also finds that ike 
suit is barred by tke ruleof six years’ 
limitaticn. He has accordingly dismissed 
the suit and the plaintiff appeals. 

There was another suit tried jointly: 
with this suit, namely, Suit No. ri2 
ef 1919, in regard to the same properties 
in which the plaintiff, Abdul  Sakur, 
Claimed to be the muiwalli of tke waqf 
upon appointment by Abdul Gunny, 
three or iour years befcre the suit. Jn 
that suit he, in additio: to tke: 
declaration mentioned above, claimed re- 
covery of possession. Tre learned Sub- 


ordinate Juoge found that the suit was 
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- properly framed but that as Abdul Sakur 
had not estabished that he had been 

. appointed mutwalli by his father, Abdul 
Gaany, he was not competent to main- 

-tainit. In the course of the trial Abdul 
Guany died and Abdul Sakur asked leave 
to amend the plaint by adding a claim 
that he was entitled to succeed to the 
post of mulwalh as the eldest son of Abdul 
Guany. That prayer for amendment 
was not allowed andin the result the suit 
was dismissed. 

There was a third suit, No. 244 of 1919, 
in which the plaintiff, Muhammad Fahim ul 
Haq, asked for declarations similar to those 
in Sult No. 746. That suit was also dis- 
missed. As there are no appeals against 
decrees in suits Nos. 112 and 244 we are 
no longer concerned with them. 

The only question, therefore, for de- 
-cision is one of law,;namely, whether Suit 
«No. 746 is maintainable. 

Taking the position most favourable 
to the appellants and assuming for the 
moment that notwithstanding the cross- 
objections of the respondents the trust 
in regard to the mosque wasin respect 
of specific properties for a specific purpose, 
thatit was valid under Muhammadan Law 
‘aid that the transfers made by Abdul 
Guany in favour of defendants Nos. I 
and 2 and, therefore, also the sales by de- 
fendants Nos. 1 and 2 in favour of defend- 
ait No. 22, were invalid, the sole question 
for decision 1s whether the plaintiff, 
Muhammad Fahimul .Haq, is entitled to 
the declarations which he seeks. 

Not being the mutwalli; even though ke 
is a member cf the family of the founder, 
heis no better than.a member of the pub- 

- lie interested in the trust andit was open 


to-him to bring a suit under section 92 
of the C.vil Procedure Code for the 
removal of the trustee, the appoint- 


ment of a new trustee, the vesting of 
property in the trustee for the settl- 
ing of a scheme and for the other 
reliefs enumerated in that section; but the 
pla ntiff has not taken that course aud, 
in my opinion, the learned Subordinate 
Jalge wasright in holding that he can 
obtain no relief under the general Jaw un- 
less he asks for consequential relief in 
the shape of recovery of possession. His 
suit clearly offends against the express 


provisions of section. 42 of the Specific 
Relief Act. 

It is now settled that a beneficiary of 
a trust. in respect of a Muhammadan wagf 
interested in the maintenance of a mosque 
or other -charitable fnstitution may, 
without having recourse to the provisicus 
of r, 8, O. I, Civil Procedure Code, 
and without suing in a representative 
capacity on behalf of the other beneficiaries, 
sue for recovery of possession of property 
wrongfully alienated by the trustee and 
for the incidental declaration that the prop- 
erties are the subject of thetrust and that 
they cannot be alienated. It is true thet 
in Delrus Banoo Begum v. Nowab Synd 
Aspgur Ali Khan (1) it was held that 
in respect of a property which is subject 
to the provisions of Act XX of 1603 
no suit could be brought by a beneficiary 
without the leave of the principal Civil 
Court as required by section 18 
ofthe Act. Butthat decision was virtually 
overruledin Jan Ali-v. Ram Nath (2) where 
it was held that the plaintiff in such a suit 
may sue without obtaining permission 
under section i8of the Religious Endow- 
menis Act but he must suein a repre- 
sentative capacity after complying with 
the provisions of section .30, Civil: Prece- 
dure Code of 1882, which corresponds to 
D. 50.0. L, of the present Civil. Pro- - 
cedure Code; a still wider view has been” 
taken in the later ruling of the Allahabed 
‘High Court in Zafaryab Ali v. Bakhiaway 
Singh (3) and in a Full Bench Cecision 
of the same Court in Jawahra.v. Akbar 
‘Husain (4). The judgment of Mahmood, 
J., in this last mentioned case is clear 
authority for the proposition that the trust 
property vests in God and the right oi a 
Muhammadan who is entitled to use a mos- 
que to bring asuit for the recovery oł. prop- 
etty belonging g to itis comparable to a) 
right of suit in respect cf a private: road. 
which many persons have a right to rse, ` 
Uverv Mussuiman who derives any Lentfit 
from such a wagf is entitled to mautain 


15 B. L. Rn i 


I 453. 
3 . 4335 4 Ind. Dec. (N. 8.) 


"Eu 8C 32; 9 C. I. R 
NI 5 - uL Ai W., N. (1883) 91; 3 Ind, Dec. 
S.) 4 » 


a (4) 7 À. 178 2 W. N. (1884) 324; 4 Ind, Dec. 
(N, s) 390 (F. B.) i 
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' -an action agaiust the mutwallito establish - 


his right thereto or against a trespasser 
to recover any portion of the wagf property 
.. which has been misappropriated, without 
‘joining any other person who may patti- 
.cipate ‘with Bim.in the benefit. It 
is clesr that, if the mutwallt himself is 
the . offender or if he js unwillhng to 
act,.the beneficiary must have the power 
to recover tbe property, "This also 
was the ‚view taken in Kazi Hassan 
v. Sagun Balkrishna (5). The judgme:. 
' .of Parsons, J. in that case is *lear authority 
for the proposition that a right of suit 
for a declaration and for the  reco- 
very of. the property for the bereft 
of the trust will lie. Ranade, J., the 
other member of the Bench, was of 
opinion that the. suit was maintainable 
for the declaratory relief which was the 
principal.cause of action and that the relief 
as. to possession might also- be claimed 
under. certain circumstances if it was 
proved that:the plaintiff had ' succeeded 
to the office of the mutwallı or was rendering 
service at the mosque. The main question 
argued before the Hon'ble Judges was 
whether the suit could be brought without 
resorting to:the procedure of .section 539, 
Civil. Procedure Code of,1882, and on a 
careful reading of the judgment of Ranade, 
J. it would appear that he did not held 
that if there was consequential relief open 
to the plaintiff,- the plaintiff was entitled 
nevertheless to ask for' a mere declaration. 
Ithink what that learned Judge intended 
to hold was that if it should turn out 
that the plointiff was not, under the circum- 
stances, entitled to recovery of possessicn 
then a suit for a mere declaration would 
le;this was also the interpretation put 
“upon his decision by Dundas, J., in the 
Lahore High Court in Afiman v. Hamid- 
uddin Husain (6). 

Tte question then is whether corse- 
 .quential relief being clearly available to 
the plaintiffin the present suit, heisentit'ed 
to a mere. declaration. In my  opirion 
he is not so entitled, and 1 rely Upon the 
observations. of Jenkins, C J.;.1n Deokali 


V Ge * OPERE 
A valas 


t 


(5). \74 3: 170} 1 Bom] L. R. 649; 12 Ind, Dec 
DA ; 51 
» "Ww 51 Ind Css, 799; 58 P; W. R, 1909 ` 


Koer v. Kedar Nath (7), "where the 
learred Judge defines the scope of section 
42 of the Specific Relief Act as. follows : 


. “The limit imposed by secticn 42 of the 


Specific Relief Act js on decrees whick are 
merely declaratory and dces not expressly 
extend to decrees in which relief is <d- 
ministered and declaratiors are embodied 
as introductory to that relief. For 
stich declarations legislative sanction is not 
required as they rest on lorg establisked 
practice. But for all that tke Comt 
should be circumspect and even chary 
as to the declarations it makes; it is ordi- 
narily enough that relief should be granted 
without the declaration.” 

The decisicn of their Lordships of tke 
Calcutta High Court in Ashra, Ail v. 
Mahammad Nurajjama (8) would seem 
to offend against this principle, but tle 
circumstances of that case were peculiar. 
There tke plaintiffs, who were wotshippers 
at .a mosque, which was wagf property, 
sued for a declaration that the alienaticrs 
made by the mutwatli were veid au.ditopera 
tive and for a decree for kkas pcssessicn 
with mesne profits either in favour ci 
the plaintiffs orthe mutwalli, The prayers 
for khas possession ard mesne profits 
were disallowed and the plaintiffs were satis- 
fied with a mere declaration: On secord 
appeal by the contestirg deferdant tle 
High Court held that asuit = a worshipper 
was maintajneble and they dismissed tle 
appeal. here was no cross-appeal by tke 
plaintiffs in regard to the consequential re- 
lief and, underthe circumstances, the Court 
had no option but to maintain tle Cecree 
of the Court below intke form it wes pess- 
ed. That decision, however, dces rot 
seem to be authority fortke propositicn 
that a Court can give a decree in vicle- 
tion of the provisiors of section 42 cí 
the Specific Relief Act. 

It is argued before us that, even trorgh 
section 42 might be a ber, thet section is rot 
exhaustive ard that, apart frcm statutory 
authority, the gerere] Jaw entitles tle plair- 
tiffto a declaration. In my cpirion there is 
no substarce whatever in this contention, 
It is now well settled that the power cf Courts 


(7) 15 Ind. Cas, 427: 16 C. WON. 8381 39 C. 
704. ad 
- (8. 49 Ind. Cas 35523 C.W N 115.- 
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in India to entertain suits of a civil na- 
ture does not carry with it the general 
. power of making declarations, except in 
so far as such power is expressly covered 
by Statute, In Strimathoo Moothoo Vitia 
Ragoonadah Ranee Kolandapuree Natchar 
v. Dorasing Tever (9) their Lerdships 
of the Judicial Committee in stating the 
history of declaratory decrees in India 
andlin construing section 15 of the Civil 
Procedure Code of 1859 , observed as fol- 
. lows: “Nor does any Court in Indie; since 
the passing of the Code, seem to have con- 
sidered that it had the power of makirg 
declaratory decrees independently of that 
clause," and their Lordships finally held 
- thatadeclaratory decree could not be made 
ttiless there was a right to consequen- 
tial relief capable of being hatin tbe same 
Court or in certain cases in some cther 
Court. It may be contended that if a 
beneficiary is permitted to sue for recovery 
~of alienated trust property and to ask 
. the Court to deliver it to the offending 
m utwalli the Court willin effect be assist- 
ing in a fraud upor the alienee and 
“in violating the general priuciple that a 
grantor cannot derogate from his grant. 
That certainly appears at first sight to 
be a contention worthy of some attention, 
but the decided cases all show that the 
. Courts have paid more regard to the pro: 
. tection of the trust than to the protection 
: of tke alienee and it is new settled that 
even if the grantor has himself beenimpli- 
cated in the abuse of the trust the Courts 
will interfere at his instance to prevent 
a repetition of the abuse though his pre- 
vious conduct might be a reascn for ex- 
. cluding him from the administration of 
the trust property. In ‘Juge Mukim 
' Dossee v. Sokheemoney Dossee (1o) thier 
ordships of the Judicial Committee ob- 
served that they wculd not decline to 
prctect the property aud leave it. further 
exposed to loss and decline to make a de- 
claration thatitis trust property merely 
because they would not trust the plaintiff 
with its administration. That case was 
"followed in Subbarayudu v. Kotavya (x1) 
2 I. A. 169; 15 B. L. R, 83; 23 W. R. 314; 
3 es PC 3.456 i. ch. ii iy T 
(ro) r7 W. R. 41; 14 M.-Y. A. 289; 2 Suth. P. 
C, J. 512; 3 Sar, P. C. J. 23; r0. B. L.- R. 19j 20 
ER. 795: 5. : ^ 
| (tr) is M. 3891 5:Ind, Dec. (N. $.) 623. 
/ 


where the Court wentso far as to hold that 
à hereditary dharmakaria cf a temple, 
who had assigred Lis office to a zemindor 
and consented to a decree beirg passed on 
the.focting of such assignment , is compe- 
tent nevertkeless to bring a suit tc.set. 
aside a Court saleof temple lands, treating 
such assignment asa nullity. To the same 
effect is Srimati Mallika Dasi v. Ratan- 
mani Chakervarti (x2) where a shebait who 
had mcrtgeged his priestly office with the 
emoluments was permitted to plead as a 
defence to a suit by the mortgagee that 
the trarsfer was void and inoperative. 
The general principle in these cases is:that; 
where the transfer is void in law; no "ques- 


tior of equity as between the transferor 
and the transferee can arise. 
The learned Vakil for the appellant 


finally asks that he may be permitted 
to amencs his plaint as to Include a 
prayer for consequentialrelief. In my 
opinion that prayer cannot be allowed 
at this stage .in particular as the prayers 
(Ga), (Gha) and (Cha) which related 


to consequential relief were deletedin conse- 


quence of his laches in the Trial Court. 
The learred Vakil also asks thet we 
should consider the prayer (Kha} asa pray- 
er for consequertial relief. That clause 
runs as follows:— 
“That it may ` be 
the possession of tke ‘defendants 
Nos. i and 2 of tke property in 
claim is that of a trusiee rd that 
they ought not to have any conrection with 
the property in claim inasmuch zs they 
are not muiwallis and are unfit to act as 
such,” l ` 
In the first place, itis quite clear thatthe 
‘defendants Nos. x and 2 being Hindus 
cannot be weulfwallis of the trust property. 
In the second place, the words, “ought 
not tozhdve any connection with tke prop- 
erty inclaim'' are vague and do notamount 
to a request for recovery of possession, 
The plaintiff throughout prosecuted his 
suit es a suit for a miere declaration and it 
is too late in the day to contend that tke 
suit complied with the provisións cf cece 
tion 42 of.the Specific Relief Act. 
Therefore, on tke question wketker tke 


declared that 


(12) 1 C. W. N. 493. 
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suit is maintainable I am cf opinion that 
the decisior cf the learned Subordinate 
Judge must be affirmed and that the suit 
has beer tightly dismissed. 

As to limitation, itis contended on behalf 
of the respondents that the suit is barred 
by six years’ limitation which runs from 
the date of alienation. That view is, in 
my opinion, correct. Article 120 of the 
Indian limitation. Act applies and the 
judgment of their Lordships of the Madras 
High Court in Thazhe Vittil Pantheeradi 
Ananda Varar v. Kavumpreth Illath Vasu- 
devan Nambudiri (x3), though very shortly 
reported, is clearly to the point. There 
the manager of a Hindu eudowment sued 
for a declatation that certain alienaticns 
were voia. It was held that the cause 
of action dated from the date of the patta 
by whichthe alienation was made, and that 
as more than six years had elapsed since 
that date the plaintiff’s suit should be dis- 
missed although the right of thé dewaswam 
to the property might not be barred. 

The learned Vakil for the appellant con- 
tends thatif asuit for possession and de- 
claration is maintainable by the succes- 
sor of a mutwalliin respect of alienations 
made by the muiwalli before his death ard 
the period . of limitation. is twelve years, 
it should follow a fortiori that a suit during 
the lifetime of a mttwalli by a beneficiary 
cor by the mutwalli himself cannot be barred; 
and that,in any event, the period of limi- 
tation should not expire till six years 
from the death of the mutwallf. In my 
opinion this argument is  fallacious, 
“The declaration obtained in a suit for p.s- 
session is merely ancillary and is 
generally unnecessary; but where. the 
cause cf action is based upon a shadow 
cast upon the title of a> perfon, who is not 
entitled to any consequential relief at the 
.moment, limitation must run from the 
date on which that challenge to his title 
commences, If the learned Vakil’s argu- 
.ment is correct then the death of the 


_muiwalli can make no difference and there | 


ought to be no limitation at all. Cases 
.coming under Art,. 134, for recovery 
of possession after the death of a trustee, 
have no application to the present case. 
The question was considered at some 

(r3) 8 Ind. Cas 357; 8 M. L. T. 249;(1910)!M, 
W. N, 594. 


length in Chidambaranatha Thambiran v. 
Nallasiva Mudaliay (x4). In that case 
a beneficiary sued for recovery of prop- 
erty wrongly alienated by a Hindu, ard 
section 120 of the Limitation Act wes 
set up as a bar and tke Court Feld that 
either Art, 134 or 144 of tke Limiteticn 
Act would be applicable as tke suit wes 
one for possession erd rot for a mere Ce- 
claration. 

It may, perhaps, be conterded on tke 
authority of Chukkun Lal Roy v. Loli Mohan 
Roy (15) thet in the present case tre right 
of suit is a continuing tight ard that, so 
long as the plaintiff's right to the property 
cortinues, the suit cannot be barred by 
limitatior, Although certain  observe- 
tions in Chukkun Lal’s case (15), which wes 
a suit for the construction of a Will 
by a reversioner, may seem to support 
this view, I think with great respect 
that, if it was interded to lay down tke 
general proposition that there is a contin- 
uing tight to a decleretory decree in res- 
pect of property solong estkerigktto tle 
property is not extinguisred, tke progo- 
sition is too widely stated. Tke principle 


-of section 23 of the Limiteticn Act, which 


deals with continuing wrorgs, can have 
no application to a declaratory suit end 
there is no recurring cause of ection for 
a declaratory relief. It is to be noted 
that tke decision in Chukkun Lal’s 
case (15) has been reversed by the Privy 
Council in Lalit Mokun Singh Roy v. 
Chukhun Lal Roy (16) on another point. 
Their Lordships did rot consider the ques- 
tion of limitation but I venture to think 
that limitation began to run when tke 
defendant did tke first act prejudiciel to 
the plaintiff’s title. 

In any event, the facts of the presert 
suit are different and it is, in my, opinior, 
clearly berred by limitetion es it wes jisti- 
tuted more than six yeers after tke dete 
of the alienation. 

The result is that the appeal is dismissed 
with costs. 7 

Ross, J.—I agree. 

K. S. D. & N. H. Appeal dismissed. 


(14) 42 Ind. Cas. 366; 41 M.. 1241 33 M. La J. 
357; 6 L. W. 666; 22 M. L. T 218. 

(15) 20 C. 906; ro Ind. Dec. (N. 8.) 609. 

(16) 24 C. 8341 24 I. A 76;1 C W. N. 387; 
7 Sar, P. C. J. 155; 12 Ind. Dec, (N. $.) 1224 (P. C.) 
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MATA GHULAM SINGH V. SITAL PRASAD 
, OUDH JUDICIAL COMNISSIONER^S 


SECOND CIVIL APPEAL No. 34 OF 1022. 
April 3, 1922. 

Present -—Mr, Kanhatya Lal, J. C. 
MATA GHULAM SINGH— 
 PLAINTIFF— APPELLANT 

UETSUS . 
SITAL PRASAD— DEFENDANT— 
. RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. 
XXXII, v. 3—Minor—Guardian ad litem, 
appoinimeni of—Presumption— Irregularity in ap- 
pointment of guardian, effect of. "o 

Where'the Court by its action has given its 
sanction to the appearance of a person as the 
guardian ad litem of a minor defendant, the absence 
of a formal order'of appointment is not 
necessarily fatal tothe proceedings. [p. 410, col. 1.] 

Where a lawful guardian ad litem has been 
appointed for a minor defendant, any defect or 
irregularity in the procedure leading up to the 
appointment, cannot operate to render a decree 
passed in the suit in which the minor was repre- 
sented by such a guardian invalid, unless the 


defect or irregularity has had the effect of preju-: 


dicing the interest of the minor or affecting the 
merits of the case. [p. 410, col. 2.) 

Walian v. Banke Behari Pershad Singh, 30 
C. 1021; 30 I. A. 182; 7 C. W. N. 774; 5 Bom. 
L. R. 822; 8 Sar P. C. J. 512 (P. C), Munnu 
Lal v. Ghulam Abbas,-6 Ind. Cas. 788; 32 A. 
287; 11 C. L. J. 557; 12 Bom. L. R. 439; 14 
C. W. N. 744; 8 M. L. T. 57; 20 M. L. J. 591; 
37 I. A. 77; 13 O. C. 123 (P. C), Ram | Brichh 
Ram v. Tarak Tewari, 33 Ind. Cas. 805; 14 A, 
L. J. 589 and Sripal Singh v. Jagdish Narayan 
(Radhe Lal), 56 Ind. Cas. 313; 23 O. C. 396; 7 O. 
L.J.219; 2 U. P. L. R. (O.) 77, relied on. 

Hanuman Prasad v. Muhammad Ishag, 28 A. 
1375; 2 A.J. J. 615; A. W. N. (1905) 229 - and 
Shivnath Singh v. Manohar Lal, 22 Ind. Cas. 
245; 16 O. C. 261, distinguished, 


Where it was found thatan application accom- 
anied by the necessary affidavit had been made 
or the appointment of a person as guardian ad 
litem of a minor defendant and the person named 
in the application as the guardian had subse- 


quently appeared in Court and filed a compromise 


on behalf of the minor to which the Court had 
accorded its sanction, but the order of the Court 


appointing the guardan ad litem could not be traced 


on the record owing to the weeding out of papers: 

Held, that the presumption was that the pro- 
ceeding of the Courthad been carried outregular y 
and in accordance wih law, and the-decree passed 


in the case, was, therefore, binding on the minor, 
[p. 410, tol. 2.] . 


Appeal.against a decree of the Sub- 
ordinate Judge, Partabgarh, dated the 15th 
December 1921, confirming a decree of 
the Munsif, Partabgarh, dated the 18th 


“April 1921.. 
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Mr. Ram Prasad Varma, for the Appellant. 
Mr. Radha Kishen Srivastava, for - the 
Respondent, 


‘JUDGMENT.—This appeal arisés out 
of a suit brought ‘by the plaintiff-appellant 
for the recovery of possession of certain 
property on the allegation that the father 
of the defendant-respondent wrongfully 
took possession of the same during the 
minority of the plaintiff-appellant. The 
plaintiff asserted that he attained majority 
in the month of Jeth 1918 and that the 
defendant had refused to give him pos 
session. The defence was that tbe prop- 
erty in dispute had been morteaged by 
Ajudhia Singh, the grandfatker of the 


‘plaintiff, by conditional sale with Mata 


Prasad, the father of the defendant, in 
lieu of Rs. 129 on the 8th March 1897 
that Mata Prasad subsequently obtained 
a decree for foreclosure-on foot of the said 
mortgage against the present plaintiff under 
the guardianship of his mother, M usam- 
mat Sughra Kuar, who entered into a 
compromise agreeing to pay the mortgage 
money within four months, that she did 
not pay the mortgage money and that 
the mortgage wasin the end finally fore- 
closed’ in favour of Mata Prasad on the 
9th August 1907. "The defendant further 
stated that the plaintiff was about 12 years 
old when the suit to enforce the mortgage 
was filed against him, that the present 
age of the plaintiff was at least 26 years, 
that the claim was barred by limitation, 
and that the decree for foreclosure was 


in any cese binding on the plaintiff. 


The Court of the first instance did not 


'go into the question of limitation and dis- 


missed the suit on the ground that Musam- 


‘mat Sughra Kuar, the guardian ad litem 


of the present plaintiff, had obtained the 


sanction of the Court to enter into a com- 


promise, with the mortgagee by agreeing 
to pay the decretal money within four 
months of the date of the decree and that 
the final decree for foreclosure obtained 
by the mortgagee on her failing to pay the 
mortgage-money was binding on the plain- 
tiff. Itfurther found that thedefendant was 
in any case not a trespasser and that the 
suit for his ejecfment as such wes not 
meintainable. Thelower Appellate Court 
upheld that decree, It-treated the final 
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decree for foreclosure as binding on the 
plaintiff, though no formal order of appoint- 
ment of Afusammat Sughra Kuar as a 
guardian ad litem of the plaintiff owing to 
the weeding outeof the-papers was trace- 
able. It-further refused to treat the pre- 
sent suit as one for redemption. 

It appears that the plaintiff was repre- 
sented in the previous suit by Musammat 
Sughra. Kuar as his guardian ad litem. 
‘Phe learned Subordinate Judge observes 
that owing tothe weeding out of the papers 
itis not possible to say whether an order 
for appointment of Musammat Svghra 
Kuar as a guardian ad litem of the plaintiff 
was passed or not. Such an order must, in 
the ordinary course, have been passed on 
the application made for her appointment 
in the previous suit accopmanied by an 
affidavit both of which had been weeded 
out. On the date fixed for the hearing 
of that suit Musammat Sughra Kuar 
-actually appeared as guardian ad litem 
of her minor son and filed a compromise, 
agreeing to pay the decretal money 
within four months and the mortgagee 
agreed to exempt her from the costs of the 
suit. ‘Lhe compromise was entered into 
with the coisent of the Court and from 
the fact that such sanction had - been 
granted it may be inferred that every 
thing necessary had been done to have 
the minor properly represented by a 
guardian ad litem. In Wahan v. Banke 
Behari Pershad Singh (x) their Lordships of 
the Privy Council observed that where 
the Court by its action had given its sanc- 
‘tion to the appearance of a person as such 
a guardian, the absence of a formal order 
-of appointment was nof necessatily fetal 
to the proceedings. Even an omission to 
serve the minors concerned or their 
mother personally was treated as mere 
irregularities covered by section 578 
of the old Code of Civil Procedure and 
‘not errors fatal to the suit. In Munnu 
Lal v. Ghulam Abbas (2) it was similarly 
held that the absence of an. afidav it 
-such as is required by the provisions of 


o C. 1021; 30 I. A. 182; 7 C. W. N. 774; 
5 Ta I. R. 822; 8 Sar P. C. J. 512 (P. C.). 

(2) 6 Ind, Cas. 788; 32 A. 287; ; x1 C. L. J. 557: 
12 Bom. L. R. 439; 14 C. W. N. 744; 8 M. I. 
T. 57; 20 M. Ln J. 591; 37 L A. 77 13 0. C. 123 
(P. C.) E 
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section 456 of the old Code of.Civil Pro- 
cedure at the time the application for the 
appointment of 2 guardian is made. was 
not sufficient to render the proceedings 
illegal- and void as against the minors 
on the grottnd that they were not properly 
represented therein. In thet case an order 
was made by the Court appointing a person 
guardian ad litem of certain minors and 
their Lordships observed that that order 
being on the record the presumption was, 
in the abseace of tbe evidence to the 
contrary, that every thing was regularly 
and properly done. In. Ramirichh Ram 
v. Tarak Tewari (3) where the manager of 
a family had refused to act as a guardian 
ad litem of one of the minor members of 
the family and ttc Court appointed the 
naziy as his guardian ad litem without 
issuing the notices required by O. XXXII, 
r. 3, of the Code of Civil. Procedure 
and the Nazir did not put in any defence 
on behalf of the minor but the man ager 
fully contested the suit, though wifhort 
success, it was held that, in the absence of 
any proof of fraud or collusion or prejudice 
to the minor concerned, the right of the 
minor to set aside the proceedings in the 
suit on the the ground of an iztegulerity in 
the appointment of a guardian to represent 
him in that suit could not be sustained, 
In Sripal Singh v. Jagdish Narayan 
[Radhe Lal] (4) it was similarly held thet 
where a lawful guardian ad litem had been 
appointed, any derect or irregularity in the 
procedure, leading up to such an appdint- 
ment could not operate to render a decree 
passed ina suitin which the minor was 
represented by such a guardian invalid, 
unless the defect or irregularity has had 
the effect of prejudicing the interest of 
the minor or affected the merits of the 
case, It is not possible to say that no order 


appointing Musammat Sughra Kuar, a 
‘guardian ad litem of the minor, had been 


passed in that case. The presumption is 
that the proceeding of the Court had been 
carried out regularly and in accordance 
with law and this presumption becomes 
when it is found that an appli- 
cation and an affidavit such as is filed in 


(3) 33 Ind. Cas. 805 14 A. L, J. 580. 
(4) 56 Ind, Cas. 313: 23 OC. 396 7 OL J, 
219) 2 U, P, L. R. (O) 77. - y 
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connection: with -the appointment of a 
person as guardian ad litem of a minor 
was on the record and that the guardian 
had subsequently appeared and filed a 
compromise on behalf of the minor to 
which the Court had accorded its sanction. 
. The- decisions in Hanuman Parsad v. 
“Muhammad Ishaq (5) and Shivnath 
Singh v. Manohar Lal (6) to which 
-the learned . Counsel for the appellant 
.has referred do not apply, because 
in-those cases it was definitely found 
that no. formal order had been passed 
appointing a guardian ad litem for the 
.minor concerned. Here the presumption 
is that some such order had been passed on 
the back of the petition though, owing to 
the weeding out of certain papers, it is not 
traceable. There is no allegation that the 
mother and guardian ad litem of the 
minor acted either fraudulently or with gross 
negligence to the prejudice of the minor. 
. -Moreover, if the allegation made by 
-the plaintiff in the plaint as to his age 
were to be taken to be correct, ‘he must have 
been born some years after the morteage 
was made and his mother could not have 
impeached the validity of the mortgage, 
` even ifithad not been made to pay the 
antecedent debts recited therein, The dec- 
ree passed in the suit for foreclosure is, 
therefore, in any case binding on the 


plaintiff. 
The appeal is dismissed with costs. 
Z.K. Appeal. dismissed. 


(5), 28 A.137; 2 A. L. J. 615; A, W N. (1905) 
229. 
(6) 22 Ind, Cas. 2453 16 O. C, 261, 
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ALLAHABAD HIGH COURT. 
. FULL. BENCH. 
- SECOND CIVIL APPEAL NO. 55 OFIQ2I,. . 
March 21, 1923. 
Present :—Sir Grimwood, Mears, Kr., Chief 
Justice, Justice Sir P. C. Banmerji, 
Kr., Mr. Justice Piggott, Mr. Justice 
Walsh and Mr. Justice Ryves. 
GHANSHAM SINGH—PLAINTIFF— 
APPELLANT 
“VEY SUS 
BHOLA SINGH—DEFENDANT—. 
= RESPONDENT. 
Civil Procedure Code (Act V of 1908), 5s, 11— 
pith ian deciding same question between 
arües— Appeal against ome, competen — 
Res judicata. i isi 
When it appears to an Appellate Court that there 
are two decrees arising outof two suits heatd to- 
gether or raising the same question between the 
same parties or arising out of two appeais to a 
Subordinate Appellate Court, and only one 
of such decrees is brought beforeit in appeal 
and there is nothing prejudicial to the appellant 
in the decree from which no appeal has been 
brought which is not raised and cannot be set 
right if the appeal which he has brought succeeds, 
the right of appealisnot barred by the rule of 
yes judicata, or at ail; by reason of his failure to 
appeal from the decree which does not prejudice 
him. [p. 414, col, 1.) ; 


. Zaharia v. Debi, 7 Ind, Cas. 156; 33 A. sr] 
4 A. L. J. 861 (F. B.), distinguished. 

Damodar Das v. Sheoram Das, 29 A. 730; 4 
A. L. J. 587; A. W. N. (1907) 245, approved. 

Balhart Pande vw. Shiva Sambal Pande, . 18 
A. YI. J.40, Dakhni Din v. Syed Ali Asghar, 
7 Ind. Cas. 909; 33 A. 151; 7 A. L. J. 995, Anant Das 
'v. Udai Bhan Pargas, 19 Ind. Cas. 76; 35 A. 1873 


II A. L. J. 214, Abdul Basit v. Ashfaq Husain, 


A. W. N. (1908) 211; 4 M. L. T. 172. and Ram- 
charan v. Lachman. Pershad, 9 Ind, Cas. 667, over- 
ruled. 

Second appeal against the decree of the 
Second Additional Sub-Judge, Aligarh, dated 
the 21st August 1920. 

FACTS.—The plaintiff brought a suit 
for sale on the basis of a simple mortgage 
executed by the defendant. One of the 
pleas in defence was that the rate of in- 
terest (2 rer cent. per annum compoundable 
half-yearly) was entered in the deed without 
the knowledge of the defendant, that it 
was excessive, and not binding on him, 

the first Court allowed interest at the 
rate ment oned in the mortgage-deed but 
in view of the fact that the mortgage-money 
had swollen to a high figure it did not 
give the plaintiff his costs, 


pad 


t 
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Both parties appealed to the District 
Jtidge, the defendant complaining against 
the rate of interest and the plaintiff pray- 
ing for his costs. ` 
' The District Jyidge allowed the defend- 
ant's appeal inasmuch as.it reduced the 
rate of interest from compound to simple. 
He also allowed the plaintiff’s appeal 
and. awarded him costs in proportion to 
his failure and success. | 

Two decrees were. drawn up in the two 
appeals in-the form. preseribed by O. 
XXXIV,r.4. These two decrees, so far 
as the operative portions were concerned, 
were identical in terms. Both of them 
mentioned the decretal amount on failure 
to pay which the property would be sold. 
. The plaintiff filed an appealin the High 
Court against the decree which had cut 
down the rate of interest. He preferred 
no appeal against the other decree. 

A preliminary objection was taken to 
the hearing of the appeal. l 

Mr. Panna Lal, for the Respondent in sup- 
portof the preliminary objection submitted: 
—The plaintiff has filed no appeal against 
the other decree of the District Judge. That 
decree has, therefore, become final between 


-the parties and operates as ves judicata. 


The heating of the present appeal is, there- 
fore. barred. If this appeal is heard and 
allowed, there will come into existence two 
decrees, inconsistent with each other, 
vet both binding on the parties. This 
will lead to anomalous results. 
` (Banerji, J.—The other decree related to 
-costs and had nothing to do with the mat- 
ter now before us viz,, the rate of interest}, 

Although it relates to costs yet it men- 
tions the decretal amount. If the High 
Court changes the rate of interest, and 
thereby the dectetal amount, its decree 
will clash with the other decree of the Dis- 
trict jJudge:] 
. (Banerji, J.—We have to. look to the 
substance of the decree and not to the 
form.) . f 

If the appeal is allowed and the plaintif 
proceeds to execute the decree of this 
Court. the. defendant will come forward 
wth the decree of the District Judge and 
will say that under the terms of that decree, 
whichis binding on the plaintiff, the latter 
cannot claim more than what is mentioned 
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therein. On the other hand, the plaintiff 
on the strength of-the High Court decree 
will claim the amount mentioned in that de- 
cree, This will be an anamoly. Irzely on 
Balhari Pande v. Shiwa Sampat Pande 
(1), Zaharia v. Debi (2), Dakhni Din v, 
Syed Ali Asghar (3), Anant Das v. Udai- 
bhan Pargas (4) and Abdul Basit v. Ashfaq 
Husain (5). 

Mr. Iqbal Ahmad, for the Appellant, was 
not called upon to reply but he pointed out 
the fact that both the decrees being pre- 
liminary none of them was capable of exe- 
cution. It would be the final decree that 
would be executed and, therefore, tke 
apprehended anomaly could not happen. 

JUDGMENT. 

Mears, C. J., Piggott, Walsh and Ryves, 
JJ.—This appeal was referred to a Bench 
of. five Judges to decide whether tke 
appellant’s right of appeal was ‘barred by 
what has been called ‘‘tke principle of 
res judicata” in accordance with a prelimi-. 
naty objection taken by the respondent; 
or, inother words, whether the ruling in 
Zaharia v. Debi (2) applied to it, or 
whether, as the appellant contended, it 
was governed by the ruling in Damodar 
-Das v. Sheoram Das (6) and in effect, 
therefore, whether the latter decision was 
correctly reported as having been overruled 
by the former, - 

We ate of opinion that there is no 
such bar, and that the preliminary ob- 
jection fails. The facts are simple. The 
plaintiff sues upon a_- mortgage executed 
by the defendant in his favour on the 28th 
May 1914, end claims repayment of tke 
principal amount secured, with interest 
thereon at the contract rate, or, in the al- 
ternative, sale of the mortgaged property. 
The Munsif decreed the claim but deprived 
the plaintiff of costs upon the ground that 
the rate of interest was excessive and that 
the sum due had swelled to an inordinate 
amount. From this preliminary dccree both 
patties appealed to the Subordinate Judge 


(1) 18 A. Ia» J. 40. 
d. Cas. 156; 33 A. 51; 7 A.L.J. 861 (F, B.), 
(3) 7 Ind. Cas. 909; 33 A. 151; 7 A. L. J. 995. 
(4) 19 Ind. Cas. 76; 35 A. 187; 11 A. L. J. 214. 
(5) A. W. N. (1908) 211: 4 M. L. T. 172. 
(6) 29 A. 730; 4 A. In J. 5875; A. W. N. (1907) 
245. 
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who vatied the decree by reducing the 
plaintiff’s claim to one for simple interest 
only resulting in the sum of Rs. 488 and fur- 
ther interest pendente lte, and future 
interest up to the-date of realization, and 
by awarding the plaintiff proportionate 
costs upon the amount due. He also direct- 
ed that each party should pay its own costs 
of the appeal. Two separate decrees were 
drawn up in the lower Appellate Court. 
This fact has given rise to the present dif- 
culty. In spite of the absence from the Code 
'of any provision enabling two cross-appe als 
from the same decree to be consolidated, 
the Appellate Court in such a case has 
inherent jurisdiction, in disposing of the two 
‘appeals, as the Court in this case did by one 
judgment so to mould its decree as to 
‘merge the result of the two appeals into 
‘one decree, representing the final adjust- 
"ment of the rights of the parties on all 
the points raised, in a manner similar to 
. the procedure adopted where there 1s one 
‘appeal, and cross-objections ate made on 
behalf of the respondent. We have, how- 
‘ever, to deal with a casein which two decrees 
were in fact passed, the terms of which 
‘Werte identical, except as regards 
‘the contents of the memorandum 
' of costs endorsed on each respectively. 
The difficulty of carrying out the proce- 
dure adopted by the lower Appellate Court 
in this case, and the practicál objection to 
it, are sufficiently shown by a perusal 
-of the two decrees. Though each is, ex 
hypothest, intended to be independent of 
the other, and to be confined only to the 
separate appeal to which it relates, each 
in fact is framed in terms which refer to 
and operate upon both appeals, thereby 
defeating the object which the ‘practice 
of drawing up two decrees must be pre- 
— sumed to be intended to achieve. So far 
as ‘concerns the decree drawn up in the 
plaintiff's appeal to the lower Appellate 
Court, both . parties were satisfied. The 
plaintiff achieved his object by obtaining 
an order in his favour awarding him pro- 
portionate costs, and the defendant did 
not appeal against this. The "present 
appeal is brought by the plaintiff against 
the decree drawn up in the defendants 
appeal to the lower Appellate Court which 
reduced the amount of his claim as eward- 
edin his favour by the Trial Court. 
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It is the absence of any appeal -by the 
plaintiff from the decree in his own favour 
in the lower Appellate Court; which, 
except in so far as it refeats the reduced 
amount of the claim, contains nothing to 
his prejudice that is said to create a bar 
to his present appeal. In other words, 
the very decree against which he appeals 


is sought to be.used against him as a bar 


to his right of appeal against it. So stated, 
the objection is contrary to justice and 
common sense, and must, therefore, be fal- 
lecious, | 

The  three-Judge decision relied 
upon, Zaharia v. Debi (2), certainly did 
not decide this. In that case there were 
two suits ‘by two independent plaintiffs 
asserting inconsistent titles to the same 
tight. One unsuccessful plaintift appèal- 
ed, but le did not appeal against the de- 
cree in the suit by the successful plaintiff 
which hal been passed against him as 
defendant. He left outstanding a final de- 
cree which so far affected his claim on the 
merits to his prejudice as to put av end to 
it altogether in favour of the other party. 
It would appear that the High Court, as 
the Appellate Court in that case, might have 
dismissed the appeal upon the merits, un- 
less the appellant was willing to bring up in 
appeal the other decree which prejudi- 
cially affected his right and that it was 
not really necessary to invoke the doctrine’ 
of res judicata. ‘The case of Damodar Das 
v. Sheoram Das (6y wes a very different 


case, substantially resembling the present 


case. In our opinion it was tightly de- 
cided, and not being in part materia with 
the case of Zaharia v. Debi (2) cannot, be 
said to have been overruled by that case. 
In Damodar Das v. Sheoram Das (6) the 
Court rightly treated the two decrees as 
being in substance one, though drawn up 
in dupica'e. But it is clear from the sub- 
sequent cases, and from the authorized 
report in Zaharie | v. | Dabi (2) 
that Zaharia v. Debi (2) has been 
treated as laying down a general rule to 
be followed in all-cases in which an tinap- 
pealed -decree passed in cottemporane»us 
proceedings arising out of the same dis- 
pute is outstanding in the lower . Appellate 
Court. It, therefore, becomes necessaty- 
to lay dcwn once and for all the practice 
which should in future bind the Court and 
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to negative the general applicability of the 
rule in Zaharia v. Debi (2). l 

Without differigg from that decision as 
applied to the facts of that and cognate 
cases, we are of opinion that some of 
the reasoning and dicta contained in the 
judgments went further than were ne- 
cessary, or than we ourselves are prepared 
to go, and that they have been misapplied 
in some of the subsequent cases. Where 
it appears to an Appellate Court that there 
ate two decrees arising out of two suits 
heard together or raising the same question 
between the same parties, or arising out 
of two appeals to a Subordinate Appellate 
Court, and only. one of such decrees 
is brought before it in appeal, and 
there is nothing prejudicial to the 
appellant in the decree from which no 
appeal has been brought which is not 
raised and cannot be set right if the 
appeal which he has brought succeeds, 
the right of appeal is not barred either by 
therule of ves judicata, or at all, by reason 
of his failure to appeal from the, decree 
which does not prejudice him. It would be 
indeed wrong for an appellant to appeal 
against a decree which did not prejudice 
him and to which he did not object or 
to appeal against two duplicate decrees 


where an appeal against one of them would, 


ba sufficient and he is certainly under 
no obligation to do so. The ultimate rights 
of the parties must be adjusted and re- 
gulated accordiug to the final decision of 
the last Court of Appeal. 


It follows from this that we hold that Da-. 


modar Das v. Sheoram Las (6) was rightly 
decided, and that the following Abdul Basit 
v. Ashfaq Husain (5), Dakhni Din v. 
Syed Ali Asghar (3), Ramcharan v. 
Lachman, Pershad (7), Anant Das v. Udai- 
bhan Pargas(4) and Balhari Pande v. Shiva 
Sampat Pand: (1) must be treated as 
being no longer law. | ; 
No doubt, the present case 15 a particu- 
larly strong one. The decree under appeal, 
which is a counterpart of the decree unap- 
peated, is a prelim nary decree in a mortgage 
suit. It is established law that when a 
prelim nary decree has been modified on 
appeal, the final decree must follow the ap- 


(7) 9 Ind. Cas. 667. 


* 
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pellate decree. Jt would be indeed strange 
if the existence of a duplicate preliminary © 
decree in the same suit were a bar to an 
appeal against such preliminary decree. 
. Banerji, J.—An objection has been. taken 
to the hearing of this appeal on the ground 
tnat the appellant has not appealed from 
the decision by the lower Appellate Court 
of a connected appeal both of which were 
‘decided by the same judgment, The cir- 
cumstances under which tle objection 
arises are these. The plaintiff-appellant 
brought a suit for sale on a mortgage. 
The defendant contested the suit on the 
ground among others that the amount 
of interest claimed was exessive. The 
Court of first instance overruled this plea 
and decreed the claim fcr interest but it 
disallowed costs to the plaintiff as the amount 
of interest had swelled to a large figure. 
Both parties appealed from this decree, 
the plaintiff, on the question of costs and 
the defendant on the question of interest. 
The defendant's appe2l was No. 459 and the 
plaintiff's appeal was No. 460. Both the ap- 
peals were disposed of by thesame judgment, 
The lower Appellate Court allowed both the 
appeals reduced the amount. of interest 

awarded by the First Court but allowed 
custs to the plaintiff. The plaintiff’s Appeal 
No. 460 was thus decided iv his favour, 
He accepted the decision anddid not appeal 
irom it, As the other Appeal No. 459, 
which related to interest, was decided egairst 
him he preferred the present appeal from 
the decision in Appeal No. 459. Itis con- 

tended that as both appeals were decided 
by the lower Appellate Gourt by the 
seme judgment and the plaintiff hes not 

«ppealed from the decision in Áppeal No. 
460 the. present appeal is not main- 
tainable. In support cf this contention, 
the Full Bench case of Zaharia v. Debi 
(2) has been relied upon. In my judgment. 
that case has no bearing on tke present, 
case and the objection urged on behalf of. 
the respondent is untenable. "Ihe question 

before us is whether the plaintiff is preclud-. 
ed from maintaining the present appeal 

by reason of his allowing the decision in. 
the connected appeal to become final and we 
are not called upon to decide whether the, 
ruling in the case of Zaharia v. Debi (2) 

or that in the case of Damodar Das v. Sheq-" 


- 
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ram Das (6) is right. The case last mention- 
ed was not relied upon by Mr. Iqbal 
Ahmad on behalf: of the, appellant Hoch 
it is referred to in the order of reference 
to the Full, Bench. In my judgment, 
where the same question in issue arises 
between thesame parties or between persons 
through whom they claim in two suits or 
two appeals the- party against whom 
the question or issue is decided is bound 
to appeal from the decision in both the suits 
or appeals, and if he allows the decision 
in one of the suits or appeals to stand un- 
reversed and to become final he ts preclud- 
ed from maintaining the appeal preferred 
by him from the decision in one of. the 
suits or appeals only where an issue has 
been decided between the same parties or 
their predecessors-in-title in two suits or 
appeals the decision, if unreversed, is bind- 
ing on the parties. If the party to whose 
prejudice the question has been decided 
allows the judgment in one of the cases 
to become final, and, therefore, binding on 
him, the Court cannot, in the other case 
or appeal, go behind the decision which 
has become, final and the necessary result 
is that the appealin which the same ques- 
tion is sought- to be re-opened cannot 
be sustained. This is what was held 
in the case of Zaharia v. Debi (2). In 
that case two rival suits for pre-emption 
in respect of the same sole were brought 
by two claimants each of whom asserted 
as against the other, that he had a para- 
mount. title to preempt. The claim of 
one of thetwo rival plaintiffs was decreed. 
The defeated plaintiff appealed from’ the 
decisionin one of the suits and the judgment 
and decree in the other suit thus became 
final as between the parties. It was held 
that as the same issue had been raised and 
tried in both the suits andthe decision of 
it in-one suit became final as between the 
parties it operated as res judicata and the 
issue could not bere-opened and tried in 
the appeal preferred by the party against 
whom the issue had been decided. I fully 
agree with this decision and I can find 
nothing in thé judgment of Stanley, 
C. J., who delivered the main judgment in 
the case, from which one may dissent.. This 
case does not, in any way, support the 
contention of the respondent. The ruling 
in Damodar Das v. Sheoram Das (6) was 
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not rlied upon-by the leatned< "Advocate 
for the appellant and we are not called, upon 
to pronounce any opinion, as . to the cor- 
rectness or otherwise of the decision in that 
case. Ifit tedeemed to have laid down any 
tule cf law inconsistent with the decision 
in Zaharia v. Debi (2), Y am not prepared 
to follow it. No reason is stated in the 
judgment for overruling the objection. 
taken in that case. If the learned Judges 
intended to hold that no plea of res judicata 
could be raised merely because one judg-: 
ment was delivered in the two cases, as 
held by the Calcutta High Court in one of 
the cases cited in the judgment, I am 
unable, with great respect, to agree 
with them. In the present case the 
only question which was decided in the 
appeal preferred to the Court below by 
the plaintiff, viz., Appeal No. 460, was the 
question of costs and that was decided 
in the plaintiff's favour. He had, therefore, 
rò occasion to appeal against the decision 
in that case and his omission to appeal 
from that decision does not ber his present 
appeal. JNo issue was decided in Appeal 
No. 460 which was adverse to him and no _ 
issue which arose and was decided in that 
appeal arises in the appeal now before us. 
'There is, therefore, no bar to the heating 
of this appeal. The difficulty which arises 
in this case is due to the fact that one de- 
cree only was prepared in both the appeals 
and acopy of that decree was filed in each 
case. This, however, did not entitle tbe 


plaintiff to appeal from the decision in- 


the appeal in which he was the successful, 
patty. As the suit was a wortgage suit 
ahd only one decree could be passed in’ 
it, the decree drawn up by the Court: 
below was the decree which was the 
result of the decision in the two appeals 
before it. We must look to the substance. 
and not to mere form. Any ruling which 
militates against the view enunciated 
in this case cannot be followed. I would 
overrule the objection taken on behalf 
of the respondent. 


Order accordingly. 
M. A. A, & N. H. 


~ 
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- MADRAS. HIGH COURT. 
` CIVIL APPEALS NOS. 166 AND 239 1918. 
CiviL M ISCELLANEOUS PETITION NO. 1442 
OF I922. ` 
, August II, 1922. 
Preseni-—Mr.. Justice Spencer and Mr. 
; Justice Devsdoss. 
IN APPEAL NO. 166 OF 1918. 


| GOPALASAMY IYENGAR AND OTHERS— 


APPELLANTS 
l VerSUS 
NUMMACHI REDDIAR AND OTHERS— 
RESPONDENTS. 
IN APPRAL NO. 239 OF 719138, 


. NUMMACHL REDDIAR—Pramrtiry— 


APPELLANT 
Versus 
ALAGIRI RAJA AND OTHERS— 

D&£FENDANIS—RESPONDENTS, ; 
Contract Act (IX of 1872), ss. 69, 70, scope 
of—Limitalion Act (IX of 1908), Sch. I, Aris. 62, 
97, 132—-“ Interesied'’, meaning of —Sale— Vendee 
having- notice of verdor’s defective tille—Paymeni 
of encumbrances— Vendee, whether entitled to be 
veimbursed—Suit for recovery of money paid— 


. Starting point of limitation—Clvsl Procedure Code 


{Act V of 1908), s. 151, O., XLVII, rv. 1— 
Review.of decision before decree signed — Inherent 
power of Court. 


‘Sections 69 and 7o of the Contract Act are not 


designed for the benefit of persons who intermed- 
dlé with the affairs of others. [p.420, col. 2.] 
Rajah of Pitlapur v. Secretary of Siate for 
India, 25 Ind. Cas. 783; 16 M. L., T. 375, Damo- 
daya Mudaliay v. Secretary of State for India, 18 
M. 88; 4 M. L. J. 205; 6 Iud. Dec. (N,8.) 4:0 
and AM ohenira Ghoshal v. Bhuban Mardana 
[Suchand Ghosal v. Balaram Mardana], 6 Ind. Cas, 
8ro;. 38C. 1; 14 C. W. N. 945; 12 C. L. J. 506, 


. referred to. ` 


The word “interested” in section 69 of the 
Contract Act should be iuterpreted liberally, 
[p. 420, cot. 1.] 

Radha Madhub Samonta 9. Sasti Ram Sen, 26 
C. 826; 13 Ind. Dec. (N. s.) 1129, followed, 

A mau who gets a genuine sale-deed, and, 
on the strength of that sale-deed. obtains a valid 
decree for possession from a competent Court 
in a contested suit, cannot fairly be accused of 
an endeavour to manufacture evidence of title 
if he pays off charges upon the property in order 
to preserve it from sale, [p. 420, col. 2.] 

Where . an appeal to a superior Court only 
results in-the decree appealed against being con- 


` 
+ 


- firmed there is no interruption in the running 


of time calculated from the-date of the original 
decree. [p. 421, col. r.] 

Hukum. Chand Boidv. Pirlhichand LalChow- 
daury (Jwscurn Boia}, 50 Ind. Cas. 444; 46 C. 
670; 17 A. L. J. 514; 36 M. L. J: 557; 23 C. W. 
N. 721; 21,Bom. L. R. 632; (1919) M. W. N. 258; 
30 C. L. J. 71; 26 M. L. T. 131; 10 L. W. 416; 
46 I. A. 52 (P. C), followed. i 

Sarvothama Row. v. Chinnasami Pillai, 49 Ind. 
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the date of sale. 


(1925 


Cas. 729; d: M. 507; 36 M. L. J. 157,9 L. W. 3791 
25 E L.'f.261; (1919) M. W. N. 432, not fol- 
owed, S Ow 

When a person pays off a debt . which. ane 
other 1s bound to pay the ordinary relief that the 
Courts can give isa personal decree against the 
defendant for money had and'received, as section 
69 of the Contract Act does not provide any higher 
remedy. If that remedy is barred owing to the 
plantiffs delay he cannot extend the period of 
limitation by asking for an enlarged relief by 
way of a charge upon the defendant's property. 
[p- 422, Col, 1.3 | 

Where a vendee’s suit for possession is dis- 
missed on the ground that his vendor's title was 
nominal and that he took the sale with notice of the 
defect of title, a suit brought by him for recovery 
of certain sums alleged to have been paid by him 
in discharge of encumbrances on the property more 
than three years both from the date when his title 
wasfound against by the Court and from the date 
of the payment of encumbrances, is barred by 
limitation, whether Art. 62, or 97 of the Limitation 
Actis the more -approp iate Articlé. Article 132 
is inapplicable since the plaintiff can at best 
obtain only a personal decree against the defend- 
ant for money had and received under section 
69 of the Indian Contract Act, ip. 420, Col. 2; 
(p. 421, cols, 1& 2; p. 422, Col. 1.) 1 

Rajah of Vizianagram v. Rajah Setrucherla 
Somasekhararaz,- 26 M. 686 (F. B.) and 
Narayana Kutty Goundan v. Pechiammal, 15 
Ind Cas. 206; 36 M: 426; 11 M. L. T. 174; (1912) 
M. W. N. 353; 22 M. L. J. 364, distinguished. 

A covenant for quiet enjoyment between the 
vendor and the vendee can in law be implied only 
upon valid sales and not where the sale-deed, to 
vendee's knowledge, conveys no title whatever, 
[p. 422, col. 2] i 

Article 116 of the Limitation Act is applicable 
to a suit on failure of consideration for return 
of any purchase-money paid under a registered 
sale and must be instituted within'six years from 
[p. 422, col. 2-] ` : 

Subbaraya Reddtar v. Rajagopala Reddiar, 23 
Iud. Cas. 570; 38 M. 887; 15 M. L. T. 240; (1914) 
M, W. N. 376, Arunachala Atyar v. Ramasami 
Atyar, 25 Ind. Cas. 618; 38 M, 1171; r L. W. 849; 

M. L. J. 517; 16 M. L. T. 397 and Secretary 


< 
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254; 40 M, 910 at p. 915; 19 M. L. T. 318; 3 Li. W, 
443; (1916) r M. W. N. 3423 30 M. Ll. J. 575, 
followed. 

Per Spencer, J.~Though a purchaser may 
have had notice of the defective title of his 
vendor, if he makes payments to creditors of the 
vedor bona fide after a decree for possessionis 
passed in his favour, to preserve the property and 
stave off attachments and sales, the vendee 
is not a mere volunteer and would be entitled 
as to such pu nene to equitable relief under 
section 69 of the Contract Act, [p. 420, col. 5j 
P- 421, col. 1.] 

Per Devadoss, J.—A vendee who knows. that his 
vendor, has no title and the sale: is- a sham, is 
only in the position of a volunteer and is not en- 
titled to any amount for relieving the burden 
on the properties sold, A Civil Court does 
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not confer a right to property which a person 
does not poe but only declares or enforces 
a right he LP. 425, col. 2; p. 426, col. 2.) - 


Per Spencer and Devadas, J T —Before a decree - 
is signed it is competent to`a Court to review its . 
own decision under O. XLVI, r.rof the Civil 


Procéduré Code. [p. 428, col. 2.] 


. Seyud - Tuffuzzool oae v. erm Per- 
. 1, R. 18672 Suth: P. C, J. 


shad, 14M.I. A. 40;7 B 
434; 3 Sar, PC... 656; 20. E. R. 7or aud Deb 
Bakhsh Singh v. Habit Shah, 19 Ind. Cas. 526; 35 
A. 331; 17 C. W. N. 829] 11 A. L.J. 625; 18 C. L. 


J. 19; 15 Bom I, R. 640; 14 M. L: T. 33; (1913)- 
M. W. N. 566; 25 M. L. J: 148; 16 O.C. r94; 40- 


I. re 151 (P. C.), followed. 

A Court has -also inherent powers to correct 
an error abtious on the face of the record before 
an order has been completed. (p. 428,col. Dd 
^ In ve.St, Naàsaire Co., (1879) 12 Ch, 88; 
41 L. T. x10; 27 W. R. 854 and In re Sula and 
Waits, Ex parte Brown, (1888) 20 Q. B..D. 6933 


58 tes T: 911; 36 W.R. 514; 5 Morrell 83, relied 


Appel we dest the decree of the Court 
of the Subordinate Judge; Trichinopoly, 
in CHE. Suit No. 49 of 1916. 

S. T. Srinivasa Gopala Chariar, for 
dis TE ie aria —lI have a memo. of ob- 
jections in Appeal Suit No. 239 end my 
contentions go to the root of the whole 
caseend I ask for permissioi to open 
the case. I raise two contentions, ‘first, 
that the plaintiff's suit is barred by 
limitation; and, secondly, that plaintiff 
is purely a volunteer and is not 
entitled to decree for any amount. (Facts 
were then stated and the dates given which 
are contained in full in the judgment of 
Mr. Justice Devadoss) : 

The plaintiff's title was found against 


by the -Sub-Court on 12th July igit and 


the decree was confirmed in second appeal 
on I4th- February 1913 end the present 
suit was filed on 12th February 1916. 

‘The Article -applicable is 97 and the 
starting point for limitation is 12th July 
IOI and notthe date of the confirmation 
of the decree, See the. Privy Council 


decision in Hukum , Chand. Boid vw. 
Pirthichand Lal Chowdhury — (Juscurn. 
Boid) | (x) , applied. in; Mahomed Ali 


(1) 50 Ind. Cas. 448 466. 670; 17A, L. J. 514 


6 M. Le. J. 557; 23 C. W. 
33 ; (1919) M. WN. 258; 30 C. L. J. 71; 26 M. L. 
T ADM W. 416; 46 I. A. 52- (Pc (Oy NU 
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^ov. Chinnasami Pillat 


N.721;21 Bom. L. R. . 


. ago (1914 M. W.N 


* TALC 


Sherif v.. Budharaju Venkatapatht «Raju. 


. (2) end ‘in . Viswanatha Sastri- v.. Sita- 


laksenu Ammab (3); The case in ‘Raja-: 
gopran v. Tiru pananthal Tambiran (4) 
which was followed in Sarvothama. Row: 
(5). is no longer 
law after the Privy Council decision. - 

The 42 Madras decision f: Sarvothama Row 
v. Crinnasami Pillai (5)] was given before- 
the 2rivy Council decision was published, 

Pleintiff's suit is one for failure of con-: 
Siderition. He never got possession, 
His ttle was found against on izth July 
I9II ind his suit is more than three years 
there. tom and is bence barred under. 
Art. 37. 

. If “be sale is void ab datio and no poss-: 
essior was given; Art. 62-may apply but. 
then he plaintiff’s suit is more than three 
years even from the Jatest date of pay-. 
ment ot money ur the sale-deed; t:e., 
26th November 1912. See Hann. Kainal 
v. Henuman Mandur. (6), Venkatanaris, 
sink. v. Pcramma (2), Kowwyi..Bastst- 
ready v. Tallagatagada - :Nagamma (8),, 
Ramazatha Aiyar v; Ozhaloor Pathirtserrt. 
Ramar. Nambudripad :(9}- cnd Subbaraya: 
v. Reagopala (10)}.- ^ 

Neither is plaintif | entitled to the benefit 
of Art, 116, ¢:e. six years. . 

The decision in Rumanatha Iyer v; 
Ozhalozy Pathiriserri Raman Nambudrtpad 
(9) is exactiy ih point, A covenant for 
title is broken on the date of sale and there 
isnoccatinuüine breach, Fhe saletu plàic . 
tiff and his vendor wasia 1908 and: 1907, - 
respect-vely. See English, decis sior ES 


bè 
1 
E Mee 
` 


~ 


(2) 60 7nd. Cas. 235 439 M. L. J. 4497 27 M. a 3 
T. 304; x1 L. W. 537. 

(3), 61 ind, Cas 979; 13 h. wW. 37; (1921) M, wW. 
N, 18r. 

(4) 17 ELL. J. 149; 30 M. 316; c 

. (5) 49 End, Cas..729; e 507} 36-M. i J. 157; - 
A ^ W. 379; 25 M.L 291; (2919) - M, W. N.- 


ui 19 C. 123 "at p. 126; 18 I. A. 158; 6 Sar. P. - 
C. J. 9130, Ind. Dec. (N. $.) 527 (P. C.). 
E I8 A 173:5 M. L. J. 3256 Ind. Dec. (N. s.) ` 


4778) 8 Indl, Cas, 1087 " 35 M. 39; (1910) M. W. N, 
827; 9 M. L. T. 467. l 

(9) 21 Ind, Cas, 7403 14 M. L. T. 524; (193) : 
M. W:N. 020; 1 I. W; 110. 

(10) 23 “nd. Cas. Ribs 38 M. 887; 15. M, e T, 


(3208 +... i 


s 


- 
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Turner v. Moon (1i), Spoor v. Grean (12). 
Reference was made also to Secretary 
of State for India v. Pemaraju Venkayya 
(13);' Srinivasa Raghava  Dikshadar v. 
Rengasami Aiyangar (14); Ardesir v. Vaje- 
Sing (15); Hart Tewari . v. Raghunath 
Tiwari. (16). l | 
' Article: "132 has no application either. 


,. Enany case plaintiff cati getonlya money- 


decree; Rajah of Viztanagaram v. Rajah 
Setrucherla Somasekhararaz (17). 

The suit "is barred in any view; Abkan 
Sahih v. Soran’ Bivi Saiba Ammal (18), 
Peary Mohan Mukerji v.: Norendra Nath 
Mukerji (19). oe 
' Oa the second point plaintiff took with 
knowledge of tlie nominal sale in favour 


of his vendor... He was purely a volunteer.’ 


Law does:not recognise subrogation in 
favour of 4 purchaser under a nominal sale 
where there is no obligation to pay. - 

Gurdeo Singh v. Chandrika Singh (20), 
Karuppan Ambalagaran v. Sakuth Leveat 
(21), Nadhamuni Iyyan v. Appu Odayan 
(22), Shiam Lal v. Ram Piari (23), Ammani 
Ammal .'v.:' Ramaswami Naidu (24), 
Chama. Swami v. Padala Anandu (25), 
Narayana Kutty Goundan v. Pechiammal 
(26) were then referred to, 

The decisions in Syamalarayuduv. Sub- 


( 


(11) (1001) 2 Ch, 825; 70 I» J. Ch. 822; 85 L. T. 


90; 50 W. R. 237. 
' (12) (1874) 9 Ex 92; 43 I. J. Ex. 57: 30 1, T. 
3933 22 W. R. 547. 

(13) 35 Ind. Cas. 254; 40 M. 910 at p. 9153 
19 M. L. T. 318; 3 I. W. 443; (1916) 1 W. MLN, 
342; 30 M. L. J. 575. 

(t4) 31 M. 452 at p. 453; 18 M. L. J. 4771 5 M. 
L. T. 211. 
or 25 B. 593 at p. 603; 3 Bom. L. R. 190. 

(16) 11 4. 27/at p. 30; A. W. N. (1888) 254r 
6 Ind. Dec. (N. S.) 446. : 

(17) 26 M. 686 (F. B.). RE E 

(18) 28 Ind. Cas. 290; 38 M. 260; 28 M. L. J. 347. 
--(19) 5 Ind, Cas. 404; 37 C. 229; x4 C. W.. N, 
261; 7 A. L. J. 125; 7 M. L. 0,63; 11 C. L. J. 2203 
12 Bom. L. R. 257; 20 M. L. J. Eri; 37L 
A. 27 (P. wi 

. (20) 7 ind. Cas. 913; 36 C. 193 at pp. 217, 
220; 3 C. L. J. ŝir 

(21) 22 Ind. Cas. 253; 26 M. L.J 74; 14 M. In T. 
473; (1914) M. W. N. 131. 

(23) 4 Ind. Cas. 706; 32 A, 25; 6 A. L. J. 947. 
- (24) 51 Ind. Cas 57; 37 M.L. J. x13; zo L. W, 
75; (1919) M. W. N, 866. 

(25) 31 M. 439; 18 M. I» J. 306; 3 M. L. T. 395. 

PE 15 Ind, Cas, 206; 36 M, 426; 11 M. L. T, 174 
(1912) M. W., N., 3531 23 M, L. J. 364. 
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barayudu (27), Palamalat Mudaliyarv. South 
Indian Export Company (28), Govinda 
Padayachi v. Lokanatha Atyar (29) and 
Nand Kishore Jha v. Paraoo Man (30) are 
distinguishable. Section 70 of the Contract 
Act does not apply either where the person 
making payment docs so for manufacturing 
evidence of title. : 

Panchkort. v. Hari Das (31) Jankt 
Prasad Singh v. Baldeo Prasad (32), 
Jinnat Ali v. Fateh Ali (33) and Desat 
Himatsingjt v. Bhavabhat (34). 

There is no bona fide payment at all 
and plaintiff is not entitled to the benefit 
of Sections 69 ond 70, Isdiun Contract Act, 

Yugambal Biyee Ammani Ammal v. Naina 
Pillai Markayar (35) aid Ramasame 
Naidu v Muihusamia Pillai (36). l 

Mr. K. R. Rangaswami Iyengar, for the 
Plaintih in reply—The sale in favour 
of the plaintif is not a void sale 
at al, It is only voidable, 
Plaintiff has a good and subsisting cause 
of action both against first “defendant 
and the 13th defendant. The suit is not 
barred by limitation. If Art. 97 applies, 
the time begins to run not from the date of 
the appellate decree but from the date of 
the High Court decree. While the case 
was pending in the High Court it caunot 
be said plaintiff's right to sue on failure of 
consideration had arisen. The Privy Coun- 
cil decision in Hukum Chand .Boid v. 
Pirthichand Lal Chowdhury — ([ wscurn 
Boid) (x) is distinguishable. The 
decision in Sarvothama Row v. Chinnasamt 
Pillai (5) is still good law. It followed an 
earlier decision in Rajagopalan v. Tirupa- 
nanthal Tambiran (4). Art. 62 does not 
apply to this case, The proper Article to 

27).21 M. 1 Ind. Dec. (N. S.) 457. 

(ad) 5 Ind. as. 33; 33 M. e i fae T. 167; 
20 M. L. J. 211; (13910) M. W. N. 239. 

(29) 62 Ind. Cas. 291; yo M. IL. J. 1144 
(1921) M. W. N. 87; 29 M, L. T. 156. 

(30) 42 Ind, Cas. 839; (1917) Pat.295; 3 P. I, 


. 220, 
X (31) 34 Ind. Cas. 341; 25 C. L. J. 325; 21 C, W. 
. 394. i 
82 30 A. 167; A, W. N. (1908) 58; 5 A. In J. 
1 3. 
(33) 9 Ind, Cas. 219; 13 C. L. J. 645; 15 C. W. N, 
2 


(34) 4 B. 6433 2 Ind, Dec. (N. 8.) 935. 

(35) 3 red 110; 33 M, 15; 6 M. Le T. c53; 
-4 J. h E 
(36) 48 Ind. Cas. 256; 41 M. 9231 35 M. L. J. 581! 

(1918) M, W. N. 796. 


~ 
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apply in. this case is Art. 132. Plaintiff 
has discharged encumbrances existing on 
the properties and is entitled to stand in 
the shoes of the mortgagees. If plaintiff has 

a charge in law Art. 132 would apply 
and the suit will he cíezrly in time. The 
question for consideration then is if the 
plaintif is entitled to a charge. The pay- 
ments made by plaintiff were mostly ata 
time wien his title was found established 
in one Court. I also come within section 95 
of the Transfer of Property Act. At the 
time of the payments I was the purchaser 
of the equity of redemption. The later 
decree of the District Court does not affect 
my prior existing right to subrogation. 

Rajah of Vizianagaram v. Rajah Setrucherla 
Somesekhararaz (17), Narayana , Kutti 
Goundan v. Pechiammal (26), _Palamalat 
Mudaliyar v. South Indiam Expori 
Company (28) and Chama Swami v. Padala 
Anandu (25). 

On the second question the plaintiff is 
in any case entitled to a money-decree. 

I rely on sections 70 and 69 of the Indian 
Contract Act. The plaintiff is not volun- 
teer. The defendant has obviously 
benefited by the payment of the encum- 
brances, Plaintiff did notintend to make 
the payments gratuitously. 

Rajah of Pittapur v. Secretary of State 
(37), Damodara Mudaliar v. Secretary of 
State for India (38), Mohendra Ghoshal v. 
Biuban Mardana |Suchand Ghosal v. 
Balaram Mardana) (39), | Syamalarayudu 
v. Subbarayudu (27), Kuruppan Ambala- 
garan v. Sakuth Levvat (21) and Radha 
Madhub Samonta v. Sasti Ram Sen (40). 

Plaintiff's sale is not void. The decisions 
cited hold that where a payment is bona 
fide by a person who is interested in pay- 
ing and the other person has benefited, 
he is entitled to réimbursement, It is 
a case of unjust punishment by the defend- 
ant at plaintif's expense. 

Mr. Srinivasa Gopala Charlar distin- 
guished the cases cited by the appellant. 

JUDGMENT. ` 


IN APPEAL NO. 239 OF 1918, 

Spencer, J—This sut was brought 

_ (37) 25 Ind. Cas. 783; 16 M. L. T. 375. 

ur 18 M. 88; 4 M. L. J. 205; 6 ind. Dec. > 
S, S.) 410 

( Pea Ind. um 810; 38 C. 1; 14 C. W. N., 9451 
12 

(40) 2d č 6; 13 Ind. Dec O(N SY 1129. 


to recover fom first defendant cer- 
toii sums of money, paid by the. plaint- 
if to first defendant's creditors , in 
pursiance of directions contained in a 
sale-deed of immuvenable property pruchased 
from 13th defendant who had previously 
purchased the same property from rst 
defendant, ` 

The sale by first defendant to 13th defend- 
aut was effected on January 2oth, 1907; 
through a registered instrument (Exhi- 
bit A) und was for Rs. 5,000. That by 13th 
defendant to the plaintiff was through 
another registered sale-deed (Exhibit B) 
dated August 22nd, T908. 

When the plaintif sued in Original Suit 
No. 3 of 1999 to recover possession of ihe 
lands purchased by him he was successful 
in the District Munsif’s Court, but his suit 
was dismissed in the Sub-Court owing to 
a finding by the Subordinate Judge that 
his vendor's "purchase. under Exhibit A 
was a nominal sale which never took effect, 
There was 4 second appeal but the High 
Court declined to interfere for the obvious 
reeson that what was decided by the lower 
Appellate Court was a question of fact. 

‘Lhe learned Subordinate Fudge in the 
present suit has granted the plaintiff a 
charge over the suit properties for cer- 
tain sums of money and a direction for sale 
im default of payment, (the date by which 
they are to be poid is not specified in the 
decree); also a personal decree against de- 
fendants Nos. rand 13 and a decree against 
the family properties against first defend- 
ant's sous, defendants Nos. 2 und 2, for the 


“unrealised balance after sale of the suit 


properties; also e. personal decree against 
the r3th defendant for a sum of Rs: Son 
paid into the hands of 13th defend- 
ant on August 22nd, 1908, and interest 
thereon up to the date of suit. Pluintif 
and 13th delendant appeal, 


‘he memorandwn of objections filed. 
by respondents Nos. 1 to 3 strikes et the 
root of the plaintiff's case and has, there- 
fore, been heard first. The two main ob- 
jections to the decree of the lower Court 
are (1) that the payments made by the 
plaiutiil weré niade voluntarily by him on 
his own accotint aad give rise to no legal . 
obligation for his being reimbursed, (2), 


thet the suit is barred “by limitation, 
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~The finding of. the Subordinate Judge's 
Court: in appeal from the Munsif’s decree 
in Original Suit No. 3 of 1909 to which 
first“(leféndant was a party, that the sele to 
13th-delendant*was a nominal transaction 
and never took effect binds the plaintiff 
in. this -subsequent suit as ves judicata. 
Exhibit VII, which is a notice sent on May 
‘18th, 1908 by first defendaiit to the plaint- 
itt; warning him that tne sale iu favour of 
‘13th defendant was nominal, unenforce- 
able and had not been given efect to, 
‘and that he would .be liable for any loss 
consequent on any second sale that he 
might take from 13th defendant, was suff- 
cient to put him oa notice of the defects 
of 13th defendant's title, After this he 
cannot put forward any plea that he is a 
bona fid? purchaser without notice. But 
ulthough plaiutiffs purchase was net the 
bona fide act ef a stranger, it does not fol- 
low that after he took a suie-deed from 13th 
defendant the payments he made to pre- 
serve the property from the clutches of the 
original veulor’s crediters were not made 
bona fide;. especially thuse which he made 
after his title had been estabiished in the 
Court of first instance. His purchase was, 
no dotbt, speculative as, with his eyes open, 
he took therisk of His sale-deed turning out 
to be a worthless bit of paper, but having 
taken it he was bound by the terms of his 
contract with 13th defendant and by the 
provisions of section 55 (5) (4) of the Trans- 
fer of Property Áctto make these payments. 
He was interested in the widest sense in 
which the word is used in section 69 of. 
the Indian Contract Act in making these 
payments of money which first defendant 
was bound by law to phy. The decision 
in Radha Madhub Samonta v. Sastt Ram Sen 
(40) justifies a liberal interpretation of 
the word ‘“‘interested”’. 

. Whatever may be said of his determina- 
. tion to secure for himself by hook or by 
crook thé first defendant's properties, which 
, adjoined those of first defendant's brother 

which he had previously purchased, a 
subject on which the learned Subordinate 
Judge has enlarged in his judgtnent, the 
payments whien plaintit made after pur- 
chuse iu order to discharge encumbrances 
on the land cannot. be characterised as 
meddlesonie or officious, For it is well 
tabl ished- that sections 69 and 70 of the 
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Indian Contract Act were not designed for 
of persons who intermeddle 
with the affairs of others [see Rajah of 
Pittapur v. Secretary of State (37), Damo- 
dara Mudaliar v. ^ Secretary of State for 
India (38) and Mohendra Ghoshal v. 
Bhuban Mardana [Suchand | Ghosal v~. 
Balaram Mardana] (39). I agree with 
the learned Subordinate Judge that a - 
man who gets e genuine sale-deed and on 
the strength ` of that sale-deed obtains a 
valid decree for possession from a compe- 
tent Court -in a contested suit caunot fair- 
ly be accused of an endeavour to manufac- 
ture evidencë of title if he pays off 
charges. upon the property in order to 
preserve it from sale. a l 
` In Syamalarayudu v. Subbarayudu (27), 
Chama Swami- v. Padala Anandu (25) 
and Palamalai Mudaliyar v. South 
Export Company (28) transferees for 
value who in good faith discharged mort- 
gages binding on the property have been 
treated as entitled ‘to equitable relief on 
account of the payments made by them 
although the trausfers in their favour 
turned out to be void or voidable. ` 

In Janki Prasad Singh v. Baldeo Prasad 
(32) the pluintifi’s own purchase. was 
fictitious aud inoperative. Here itis his 
vendor's purchase that failed. MEE 

In Karuppan Ambalagaran v, 
Sakuth | Levvat (21) dt was 
recognised by Ayling, J., at page 77* 
aud by Tyabji, -J., at page 817. that 
a sale may be invalid and fraudulent, 
but a person who pays valuable considera- 
tion for it may yet in all good faith. make 
perfectly honest payments to discharge 
liabilities existing on the property. The 
sale in that case was collusive and without 
consideration and was not followed by 
possession and the payments were made 
long afterwards with the object of strength- 
ening the  colour-ble purchase, The 
learned Judges, therefore, refused the equi- 
table relief of subrogation to a person who 
did not come into Court with clean hands. 
Here the plaintif after due notice purchased 
a title which turned out to ‘be nominal 
and worthless owing to his. vendor’s col- 
lusion with the original owner, but 
until that title was tested in Court and 


` # Pages of 26 M, L. J| 2a]. 
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"pronounced to be bad he may have in the present suit [s Art. 97, which applies 


„honestly believed that the only course open 
to him for preserving the property ond sav- 
ing. any possibleright he might be possessed 
‘of through his purchase was to stave off 


attachments and sales by satisfying the first - 


defendant's creditors and when he acted 
thus he certainly did not intend to do it 
gtatuitously for the first defendant’s 
benefit. lam of opinion that the first 
objection fails : 

. Coming now to the question of limitation; 
the important thing is to see what is the 
Starting point from which limitation began 
to run on the plaintiff'S cause of action. 
An his plaint he puts it on February r4th, 
1913, when the High Court dismissed his 
second appeal. But this is not supportable 
in view of the Privy Counci: decision in 
Hukum Chand Bold v. Pirthichand Lat 
Chowdhury (Juscurn Boid) (x) which laid 
down the principle that when an appeal 
to a superior Court only fesults'in the de- 
cree appealed against -being confirmed 
in Indis there is nointerruption in the run- 


ning of time calculated from the date of. 


tie original decree. For the purposes of 
execution Art. 182 of the Limitation 
Act especially provides for the final decree 
of the Appellate Court forming a starting 
point and the decision in Véswanatha 
Sastri v. Sitalakshmi Ammal (3) dealt 
With an application for execution. The 
case in Sarvthama Row v, Chinnasamt Pil- 
lat (5) was decided before the Privy Council 
case in Hukum Chand Boid v. Pirthichand 
Lal Chowdhury (Juscurn Botd) (x) 
was published in this country and 
cannot be followed so far as it lays 
down a dierent principle from that pro- 
pounded by the superior Tribunal. Similar- 
ly, with Rajagopalan v. Tirupananthal 
Lambiran (1).  Mahamed Ali Sheriff v. 
Biüdharaju Venkatapathi Raju (2) which 
was later than Sarvothama Row v. 
Chinnaszmi Pillai’ (Sy ollonet Hukum 
- Chand Boil v. Pirthichand Lal Chowdhury 
(Juscura Bord) (x). I propose to proceed 
as tue Judicial’ Committee proceeded in 
‘Hanuman Kamat v, Hanan Mandur 
(6), and take either of two alternative 
Article swnen itis doubtful which of the 
twois more appropriate to the facts of 
the case, 

^ Now, whether the appropriate Article 


3* tox 


to suits fof money paid üpon 4 consider- 
ation which afterwards fails or whether 
Art. 62 applies, the period of limita- 
tion iu either casé is only three years 
and the starting point in thè first alterna: 
tive is the Subordinate Court's judgment 
(Exhibit P) dated July rath, rori, which 


disinisséd the plaintii's suit fof possession ` 


with thé obsérvation that his claim to be 
reimbursed for the debts lie paid for 
the defendant 
justed, and in the other alternative is the 
date of payment of each of the debts: 
The last payment was on November 26th, 
1914, and this suit which, was instituted 
on February 35th, 1916, is time-barred 
Whether threc years are reckoned from 
July rath, igir, of Novembér 26th 1912. - 

It appears from Arunaéhala v. Raña- 
sami (41) end the Secretary oj State 
fe? Inala v. Venkayva (13) that a lessee or 
purchaser who gets possession om the 

n "LU" x | Yg x s t * 
strength of a registered contract and is 
subsequeütly evicted for want of title in his 
lessor of vendor has six yéars from fhe 
date of his dispossession under “Art, 


‘ta to sué for damages for breach of the 


title for quiet enjavment: but if, from the 
inception, the vendor had no title to convey 
and the veridee never gets possession, the 
starting point of limitation, in the opi- 
nion of Seshagiri Iyer, J. in Subbaraya v. 
Rajagupala (10), is the date of the sale. 
The present suit was brought within six 
yeers of the plaintifi’s josing possession 
on 3ist Augnst rori in consequence of 
the First Court’s decree being reversed on 
appeal, ; 

' But this suit is not one for damages or 
for return cf the purchase-money, so far 
as first defendant is corcerned, and there 
is no privity of contract between the plaint- 
iff and first detendant for such a suit 
to lie. i 

Lastly, an attempt has -been made, to 
bring the plaintiffs cese within Art, 


132 which gives a period of 12 yeurs ftom 


the dote of money cherged upen immcve- 
able property becoming due. But the 


‘plaintiff is not the holder of a cherge üpon 


the suit property. If he was in possession 
and was about to be evicted on the suit 


(41) 25 Ind. Cas. 618 ; 38 M. 117; 1 I. W. 849 
EIS SM ed. Lo o UN 
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‘of the real owner, the Court might as en 
equitable relief direct in its decree that 
on the decree-holder first paying him the 
cost incurred by him in redeeming the mort- 
gages that existed on the land, delivery of 
possesson should be given.. . There would 
be nolimitation against an equitable claim 
of this sort being set up as a defence to a 
suit for possession. That, however, is nut 
the plaintiff's positionin this suit, Agip, 
the plaintif hos no rights nnier section 
95 oi the Transfer of Property Act as a 
. purchaser cf the equity of redemption, 
‘as it has beer found that what he purchesec 
was a sham title, and thus he does nutstand 
ou the footing of a xrortgagor. 
The case of Rajha of Vizianagaram v. 
Rajah. Setrucherla  Somasckhararaz (17) 
. must be distinguished on the ground -that 
“there the plaintiff was a co-sharer with those 
whose revenüe charges he paid off and 
could take advantage of section 82 of the 
Transfer of Property Act and of the' fact 
that under sections 2 and 44 of Act II of 
4864 à statutory charge was created upcn 
_€very portion of the land in the joint es- 
tate; In Narayana „Kutti  Goundam v, 
Pechiam mal (26) no question of limitation 
arose, : l 
^ When one person pays off a debt which 
another is bound to pay the ordinary relief 
that the Courts can give is a personal decree 


-against the defendant for money had ard, 


received as section 69 of the Contract Act 
. does not provide any higher remedy. If 
that remedy is barred owing to the pla;tiff's 
delay, he cannot extend the period cf lim ta- 
tion by asking for an enlarged relief by way 
of a charge upon the defendant's property. 
In the cases above quote where equitable 
charges were given, that in Syamalarayu- 
du v. Subbarayudw (27) was probably 
under section 82, Transfer of Property Act, 
but no provision of law is cited. Chama 
Swami v. Padala Anandu (25) speaks of an 
equity to re-payment, not an equitable right 
to a.charge. In Palamala$ Mudaliyar v, 
south ` Indiam Export . Company (28) 
the defendant was the transferee and it was 
imsde conditional on plaintiff's getting a 
. Gectee Setting aside the mortgage that 
he should reimburse the defendant. Apart 
from the legal position, the plaintiff's 
case has little or no merits. In spite of 
warning he made a speculative purchase 
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from a person who, as it turned out, had 
no legal title, When plaintifi’s case fail- 
ed in the appeal to the Court which had 
the final determination of question of fect, 
be had three years to recover the money he 
had wasted in paying the debts of another, 
He chose to await the issue of an appeal 
to the High Court on a point of law which 
did not exist, After that appeal failed, 
one yeat and five months still remained 
within which he migbt have brought this 
suit, But he waited tillthree years all but 
three days had elapsed from the High 
Court's decree and now finds he is too 


late. 


In the result, the memorandum of objec- 
tions of respondents Nos, 1to 3is allowed 
with costs, and the suit (Original Suit No. 
49 of 1916) is dism ssed with the costs of 
first, second, third and fourth, seventh and 
I4th defendents (one set but) tke decree will 
stand as against 13th defendant's legal 
representative as he did not appeal. Appeal 
Nos. 239 of 1918 is dismissed with costs of 
respondents Nos. Ito 4. NO order is neces- 
sary on fourth respondent's memotardtm 
of objections. TP 

In Appeal NO. 166 or 1018. . 

This is an appeal by 13th defendant 
against the direction in the decree for tke 
recovery from him of the sum of Rs. 800 
paid to him at the date of his sale by tke 
plaintiff and interest thereon. Assum- 
ing that upen valid sales of immovesble 
property there is an implied .covenart for 
quiet enjoyment between tke vendor and 
the vendee in this case we have found that 
the sale-deed (Exhibit B) conveyed no title 
and that the vendee was aware of its defects, 
"There was, therefore, no lawful and enforce- 


.able contract of sale and further no implied 


covenant attacked to such an agreement, 
The plaintiff is only entitled to a return 
of the money paid by him on a consider- 
ation that failed and even if he had six 
years under Art, 116 as the contract 
was registered, this suit having been in- 
stituted more than six years after Exhi- 
bit B must fail. The eppeal is allowed. 
The plaintiff will pay tle. ccets cf 13th de- 
fendant. The 13th defendart will pay 
the costs of first defendant. 

Levadoss, J.—In Appeal No. 166, 13th 
deferdart is tle appellant. In Appeal 
No. 239 the plant is. tbe appellanit, 
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The first defendant has filed a memorandum 
of objections in Appeal No. 239. > 


. The facts are: the first defendant executed . 


a sale-deed in favour of the 13th defendant, 
Exhibit A, on 20th January 1907 in respect 
ofthe plaint properties. The 13th deterd- 
ant scld the plaint properties to the plaintiff 


by Exhibit Bon 22nd August r9o8. The. 


plaintiff filed a suit, Appeal Suit No. 3 
of 1909, for-possess on, alleging that the first 
defendant harvested the crops in Febru- 
ary 1907 and that he should be given poss- 
ession of the property sold to him by the 
A3th defendant under Exhibit B and pray- 
ed for an injunction restraining the defend- 


, ant from committing waste or interfering 


with his possession. The plaint was filed 
on 22nd December 1908 and is marked as 
Exhibit xr.in this case. The defendant 
in the said suit, who is the first defendant 
herein, pleaded that the sale in favour 
-of Gopala Iyengar, the 13th defendant 
herein, was a nom nal sale, that it was not 
given effect to and that Gopala Iyengar was 
.not entitled to sell the property to the 
‘plaintiff and the plaintiff purchased it with 


the knowledge that Exhibit A, the sale. 


deed, evidenced a transaction not intended 
-to be given effect to and was only intended 
as a shield against the creditors of the first 
defendant. 
Xangam decreed the plaintiff’s suit hold- 
ing that Exhibit A was a real transaction 
-and that the plaintiff acquired a good title 
‘under Exhibit B and that possession 
should be handed over to the plaintiff, 
‘His judgment is marked Exhibit O. On 
appeal the Subordinate Judge of Trichino- 
poly held that Exhibit A was a nom nal 
-transaction not intended to be given effect 
to andit had not been given effect to and 
that the plaintiff purchased the plaint prop- 
erties under Exhib't Bin spite of notice 
to him seven or eight months previous to 


-the date of Exhibit B of the fact that < 


Exhibit A wasa nom nal sale. His judgment 
is marked Exhibit P. Against the judgment 
the plaintiff preferred a second appeal to 
the High Court which was dism ssed on 
I4th February 1913. | 

The plaintíf in this suit sues for the 
‘Tecovery of certain sums of money, said 
_to have been paid by him to discharge 
;eneumbrances on the property and he 
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asks for a charge on the ‘plaint property 
in respect of those items. -'* 
;, The Subordnate Judge has given a 
decree in favour of the plaintiff as regards 
the major portion of his claim and has 
dismssed the suit as regards the rest, 
Appe al No. 166is by the 13th defendant who 
objects toa certain item being decreed 
. against him. . Appeal No. 239 is by the 
plaintiff who appeals against that portion . 
of the decree of the Subordinate Judge 
- Which disallows a pottion of his claim. . 
The .memorandum of objections by the 
first defendant is against the decree passed 
against him in respect of the sums alleged 
to have been paid by the plaintiff in accord- 
ance with the sale-deed, Exhibit B. 
_ As the main question in these appeals 
1s the liability of the plaint property for 
the amounts said to have been paid bythe 
‘Plaintiff in order to .discharge the encum- 
brances on it, the memorandum of objections 
was heard first. -Upon the decision in 
the .affimative of-the question whether 
-the plaintiffis entitled to claim the amounts 
- paid by him in-order to discharge the en- 
_cumbrances on it'depend the other ques- 
tions, namely, the amount that he would 
“be entitled to and the persons who would 
. be liable to pay the amount. - i 
-A few facts are nececssary in-order to 
make the contentions clear. Exhibit A 
was executed on 23rd January 1907 and 
Exhibit B on 22nd August 1908. The suit 
. by the plaintiff in Original Suit No. 3 of 
1909 (plaint marked Exhibit II) wes filed 
‘on '22nd December 1908. The judgment 
. of the District Munsif was on 20th January 
I9rO. The judgment in appeal was 
on r2th July rigrir. The judgment of the 
Hegh.Court in second eppeal' was on 
14th February 1913 and the plaint in the 
-present case was filed on 17th February 
10916. | 
^M. Srinivasa Gopala Chariar on behalf 
-of the first defendant contends that the 
claim is barred under Art. 97 of the Ii- 
mitation Act and that even if Art, 62 
is held applicable the claim would likewise 
be barred. The payments were made by 
the plaintiff as follows: Rs. 1,000 at 7 A. M. ' 
on 26th January 1910 (Vide Exhibit F), 
Rs. 830 was paid on the same date Vide 
Exhibit C (I), Rs. 300 on 18th February 
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1910 Vide Exhibit G, Rs. 350-on Idth Feb- 
-tuary roro Vide Exhibit: H and Rs. 399 
on 26tb November 1912 Vide Exhibit E. 


. " The Subordinate Judge has keld that 
ihe'plaintiffis claim is not barred by 
lim tation on the ground that time Fe- 
.gan to. run only from the date of the Judg- 
iment ofthe High Court in second appeal. 
‘This is clearly wrong. In Hukum Chand 
Botd..v. Pirihichand Lal Chowdhury (Jus- 
«curi Bold) (1) their Lordships of the Privy 
Coüncit have held that time began to run 
from the date of the decree which deprived 
“the plaintiff of the consideration given or 
paid By him. -To quote their Lordships’ 
words: “Both Courts have held that the 
faifure of consideration was at the date of 
the first Court's decree. "Their Lordships feel 
hò doubt that as between these two decrees 
this is the correct view, for whatever may 
"be the theory under other systems of lew, 
“under the Indian law and procedure en 
original decree is not suspended by pre- 
sentatom of an appeal, nor is.its opera- 
tion ‘interrupted where the decree on appeal 
is’ one of . dismissal.” ‘Time, therefore, 
-begañ to run in this case from. the date. of 
Exhibit P, the judgment in appeal revers- 
ing the decree of. the District. Munsif, 
And in- órder.to Claim’ money paid -upon 
'an existing consideration which afterwards 
tailed the suit should have been brought 
within: three years of that date. 
"The “payments having-been made more 
than: three years.. before the date of 
the present suit, the claim is barred. 
Jt is. unnecessary. . to pursue. this 
question further as Art. 97 hes 10 appli- 
cation ' to the facts of the present cese. 
here is no. privity of contract between the 
plaintiff .and‘the. first. defendant. The plaint- 
iff did not give any consideration to the 
- first defendant for any sale. Mr. Ranga- 
swamy. Iyengar, who appears for the plaint- 
iff, -has conceded that his cease did’ rot 
fall within Art. 97 of the Limitation “Act. 
Art. 62 cannot. have any application 
to the present case: as the plaintiff does 
‘not pretend that the defendant received 
any amount for the use of the plaintiff, 
'and Art; -6r can have. no application 
“ds the . plaintiff did.not: pay, any.money 
for.the defendant. > 
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Mr...Rangaswamy Iyengar for the 
plaintiff contends that his client has 
paid off -certain encumbrances on the 
property -which hed been: created by 
the first defendant and he, there- 
` fore; in equity is entitled to be paid these 
~ sums on the security of tke plaint property 

burden on which he relieved. His case 

is that though Exhibit A-was a rcminal 
sale, not intended to be given- effect to, yet 

Exhibit B was a real transaction, though 

with the knowledge of the nature of Exhibit 

A, and the plaintiff wanted to suppert 

his title by paying off encumbrances -€s 
"he was anxious to get a good title to tke 

plaint property. He further - contends 
that in any event the payments being mede 

by him after he obtained tke decree of' a 

Civil Court in his favour he was entitled 

to discharge the burden on tke property 

inasmuch as his title was declared by a 

Court of Law, ard that even though that title 

was negatived in appeal he is-entitled to 

be reimbursed.the emounts which ke paid 
during the time that decree was in force, 

He further contends that in respect of 

those sums-he should te treated as havirg 

a charge on the property, and tke period 

of limitation beirg-12 years for enforcing 

a charge no question of limitat'on arises 

in this case. The learned Subordinate 
` Judge held in appeal— Vide Exhibit P— that 

Exhibit A was a nominal transaction and 

that the plaintiff was aware of the nature 

of the transaction - evidenced by. Exhibit 

A and, therefore, he was not entitled to. any 
relief. Exhibit VII is a very important 

document which is a letter sent by tke 

first. defendant by registered post to tke 
plaintiff on 18th May 1908. ‘Therein ke dis- 
tinctly told the plaintiff that.on account 
of the misunderstandings between him and 
the plaintiff he was trying to cause loss 
to him by getting a re-sale from Srirangem 

Ammanji Gopala.lyengar of his lands men- 

tioned in the sale-deed which he had. exe- 

‘cuted. to the aforesaid person ‘and which 

was not enforceable ind kad rct been 

given effect. to and that. if was 
not at all proper to try to cattse loss 
thereby and he intimated to the plaintiff 
that in case either he or any other person 
through him: got-a sale-deed executed, 
che should not -be bound. thereby and. that 
. he should be liable for the loss and expenses 
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^ etc, that might beincurred thereby. With 
the knowledge conveyed by Exhibit VII 
the plaintiff purchased the plaint property 
under Exhibit B on 22nd August 1908, In 
his evidence before the lower Court the 
plaintiff admits that he received. rotice, 
Exhibit VII, three montks before ke 
bought the property urder Exkibit B, 
that he “did not give any reply to it, 
thet he knew that his verdor, tke 
13th defendant, bed rot pecssession of 
the property ana that tke first dcefeid. 
ant wes in possession ct tke property. 
It may be safely held, therefore, that the 


plaintiff had knowledge, constructive or - 


express, of all the circumstances attendant 
upon the execution of Exhibit A and of the 
circumstances thet preceded and followed, 
When a man makes no.enquiry or wilfully 
abstains: from enquiry, the law presumes 
thet he had knowledge of all the facts which 
an honest enquiry would have laid bare, 
In thesecircumstarces, it cannot be contend- 
ed for a momert that the plaintiff is a 
bora fide purchaser. His ol ject, as stated 
by the Subordinate Judge, vas to get the 
plaint property by Look or by crook. It 
appears the plairtiff bought the property 
for Rs. 5,000 undertaking to. discharge 
certain encumbrances on the property which 
the 13th defendart hac undertaken to dis- 
' charge by reason of Exhibit A. The 
corsideration for Exhihit B is the same 
as th t for Ex! ibit A and there is also evi- 
dence that the plaintiff is a person who 
gambles in litigation, and he and the 13th 
defendant and one Sambasiva Iyer. seem 
to have been friends who were in the habit 
of entering into speculative transactions. 
The plaintiff cannot, therefore, Fe held 
to have made any payments bona fide for 
the purpose of preserving the property 
from: execution proceedings for the 
benefit of the first defendant. His 
sole. object seems to. have been to put 
up a claim forthe plaint property by means 
-fair or foul, In order to claim payments 
made: to- discharge encumbrances: on the 
property the plaintiff -must show that he 
was not a volunteer and that he did not 
make payments officiously. The onus 
is strongly upon;him to show his bona fide 
and Lam not prepared to hold that he paid 
these amounts bona fide. Sy.:malarayudu 
y, Subbarayudy (27) is quotea.for the 
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purpose of suppottirg the conteütión that 
the plaintiff, though not'a bona fide prr- 
chaser, was entitled to Le re-paid the 
amonnt that he spent in saving the prop- 
erty fom éxecution proceedings. The 
facts of that case are not similar to those 
of the present. There A agreed to self his 
property to Gard then he sold the prog: sty 
by a subsequent conveyance. to D, D. in 
order to secure priority got the sale-deed 
antedated and paid offthe mortgage in 
favour of B. The learned Judges observe: 
“We fail to seein this circümstarnce any- 
thing to affect the validity of the paymert 
which was, no doubt, made by theplhintitr 
for tne purpose of strergthening his own 
claim, The plaintiff‘sillegal act in antedat- 
ing his sale-deed also for the purpose of 
supporting his title does not vitiate the pay. 
ment subsequently made, and which in itself . 
-was legal. There was, therefore, no wart of 
bona fides, and certainly no fraud."* There 
the sale-was only a voidable sale, The 
salein favour of D wasa real trarsaction and 
was good till C moved in the matter and 
therefore, when a person who has got a 
defeasible title makes the payment for 
the purpose of saviig the property in his 
possession, he is entitled to be paid the 
amounts which he spent for saving tke 
property. In Chama Swami v. Padala 
Anandu (25) it was held that if a pur- 
chaser of land, while in possesston of the 


land purchased, pays off an encumbrarce 


on it, he is entitled when His purchase 
is found invalid, to stand in the shoes 
of the mortgagee whom he has paid 
off. The learned Judges observe: “The 
American Courts apply to cases of 
this kind an equitable doctrine of subro- 
gation borrowed from the Civil Law, and 
when equity requires it allow persons pay- 


ing off mortgages on properties which do 


not belong to them to be subrogated to 


the rights of the | original mortgagees, - 


This right of subrogation is not extended 
to mere volunteers who pay offother people’s 
debts without having any concern in them.” 
The learned Judges make it quite clear 
that the equitable doctrine of subrogation 


can have no application on volunteers or 
persons whose conduct is officious: The 


plaintiff is only a volunteer for he kiew 


that his vendor had no title at all and thet 
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the sale-deed, Exhibit, A, was a sham 
‘transaction; and by his taking conveyance 
from the 13th defendant he cannot be seid 
to have acquirea any rigl.t to the pror erty 
‘when bis own vendor had rot the shadow 
of a titleto it. ff the plaintiff hada void- 
able or defeasible title he might bring 
hiroself within the principle of the decisiors 
n Syamalarayudu v. Subbarayudu (27) 
and Chama Swami v. Padcla Anandu (25). 
' The Courts donot always make a cistinc- 
tion between a void and 2 voidatle sale 
“and a transaction which is only & sham 
‘one. Avoid salecan never be made good. 
A voidatle sale is good till it is avcided. 
Bet 2 sham or nominal transaction 15 no 
transaction at alland isa mere waste paper, 
In Palamalai Mudah yar v. South In- 
dian Export Company 128) the transferee 
"asa bona fide, transferee and though 
the sale was avoided under section 53 of 
the. Transfer of Property Act, yet he 
was entitled to 2 "cherge - for the 
amount spent by him in discharging 
the mortgage. In that case the trans- 
feree had 2 voidalle title which is a good 
title till it was avoided and the paymert 
by him,.to cischarge any incumbrance 
‘on the property during the time he was 
in possession if it wasa fro tanto telief 
“of the burden existing on [the property 
and as such the{person who de.eats his 
“titie should in equity pay or make good 
‘the amount paid by the transferee Cruing 
‘the time his title was considered good. 
"The same principle 1s applicable to cases 
of conveyances which are vcicable t nder 
sections 55 and 5601 the Presidency Towrs 
'Insolvency Act. Wherea person has peid 
‘off certain encumbrances durirg the time 
when his title was unchallenged he could 
in equity | claim to stand in the position 
‘ofthe creditor whom bas paid. In Karup- 

‘pan Ambalagaran vV. Sakuih Levo 1: (21). 
' Ayüng, Í., after referring to Syama: 
* vayudu , v. Subbarayudu (27) aid Pilama- 
lai Mudaliyay v. South Indiam Export 
"Company (28) savs; “But a pertisal of the 
_judgmentsin these cases shows that in each 
"the person claimirg subrogetion was at 
the time of making payment a transferee 
. "of the property for valuable corsideratioa, 
` \ He may have been guilty of fraud or mis- 
conauct in connection with the transfer 
"which might render ii yoidanle at - the in- 
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Stance of ancther party; but hehadpaiicore 
sideration for the transfer and was poss:ss¢ 
ed at the time he discharged the mort- 
gage of a substartial interest in the prop- 
erty, The payments for which sukrogc- 
tion was claimed were necessary to pro- 
tect that interest. ‘his, as it seems to 
me, is a very real Cistinction between those 
cases and the present one?” In the 
case before him and Tyabji, J. the trans- 
feree' under a nominal sale was held 
not to be entitled to be subrogsted 
to the rights of the mortgagee as agzinst 
the purchaser in execution of the decree 
against the transferor, 

The next contention that the plaintiff 
is entitled to be paid the amounts which 
he paid for the discharge of encen- 
brances between the dates of XExlibit C 
end Exhibit P requires careful consider- 
ation. By Exhibit O the rleintiff’s title 
‘to the property was recognsed by a 
Court of Law and till thet decrée was upset 
it was goodand could not be questioned by 
anybody. The question whether payments 
made subsequent to this for relieving the 
burden on the property could be considered 
as payments -by persons interested in the 
property is not free from difficulty. It 


is urged with some show of reason that 


when a person gets a decree in his favour 
from a Civil Court. the paymerts made by 
him subsequent to the decree must be con- 
sidered bona fide, for he has an interest 
to support and protect and if there-is no 
appeal the pleintib would Le entitled to 
the property. This cortertion -canrot 
hold good for the reason that a Civil Court 
does not corfer aright to property which 


‘the person does not possess but only de- 


cleres or enforces aright which he has, 
Except in a few cases where decreés them- 
selves are a source cf title, the decrecs 


‘of Civil Courts cannot corfer a title to 


immoveable property which a person does 


not possess and, therefore, when the plairt- 
iff hadnotitleatelltotheplairt property 


the merefact that a Civil Court considered 
or held that he had title would: not confer 


“an interest which he did^not possess- be- 
fore, and he must have known that the Dis- 


trict Munsif’s decree in his favour dated 
26th January 1910 was liable to be appealed 
against and that any payments made by 


him before the decree was upset were made 
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‘by him with the knowledge that the de- 
cree might Le upset on appeal. “There-- 
fore, 1 do not consider that the pleintifi 
‘paid the amourts detailed atove long 
Jide with a view to protect the property. 
It is urged that there was an execution 
taken out by the mortgagee agairst the 
mortgaged property and the plaintiff 
paid the execution creditor to save tLe 
property from execution. It mvst Le 
remembered that the plaintiff was a mere 


volunteer ond could not claim to have dore ` 


it by virtue of an interest in the [ roperty. 
‘In Nadhamuni Iyyan v, Appu Odayan (22) 
amy learned brother (Mr. Justice Spercer) 
-has laid down that a person who claims 
zan equitable relief ovght to come into 
Court with clean hands; ard the plaintiff 
‘cannot be said to have comeinto Court with 
-clean hands. Rajah of Vizianagaram v. 
: Rajah  Setrucherla Somasekhararaz (17) 
is relied upon by the plairtiff for tLe cen- 
‘tention that he had an interest in tke prop- 
‘erty and that the payment made by him 
to protect that interest is a bona fide pay- 
ment. The case at tke foot-rote dces rot 
help the plaintiff as there is clear frdirg 
that the plaintiff could not be regarded as 
‘having paid Krishana Bathan’s debt off ci- 
‘ously or as a mere volunteer. In. Bhaguali 
-Prasad v. Radha Kishen Sewak Pande (42) 
the Privy Council keld that bytke acts of 
.the parties and their relatiors 1o one an- 
-other the money borrowed by an egent 
«for a principal for the purchase of property 
“was rendered a charge upon the latter in 
the principal's hands he being tke real pur- 
-chaser, and the lender of money, which ke 
advanced to the -nominal purchaser 
of propetty who was the agent of 
the real purchaser, wes entitled to a 
‘declaration that the advance of money 
for the purchase formed an equitable 
charge "pon the property against the 
‘real purchaser. In that case the trars- 
actions were all real transactions and tlere 
was no contention. that the peyments 
were not made bona fide. In Ammani 
Ammal v. Ramaswami Naidu (24) Sedasiva 
Aiyar and Napier, JJ., held that a purchaser 
in good faith who buys from the guardian 


Lari 
* 


^ (42) 15 A.-3042 20 I. A, 108; 6 Ser. P. C. J "1 
17 Ind. Jur. 2320; 7 Ind. Dec. (N. S.) o1x (P.O), 


‘of the 


of a minor the property which he consi- 
ders to be the property of the guardian 
and: not that of the minor was entitled to 
be paid back the amounts which he paid 
for discharging the encumbrances on tte 
‘minor’s property when the .sale was set 
aside, It was held that the principle of 
‘subrogation did not apply to. the case of 
volunteer or stranger. This equitable 
principle of subrogation need not be con- 
sidered in this case for the plaintiff does 
not contend that he is entitled to stand in 


the shoes of the mortgagee. All that ke 


claims is, to be entitled to be.paid back 
the sums he paid and to have a charge 
on the property for those sums. In Radha 
Madhub Samonia v. Sasti Ram Sen (40) 


it was held that the payment of rent made 


by a purchaser of a puini taluk after tke de- 
cision of the first Court in a suit brought 
by the defaulting putnidars for the settirg 
aside of the uni sale by which it was Leld 
that the sale was --invalid, and during tke 
pendency of an appeal preferred not by tle 
‘plaintiff, tke auction-purcheser, but by tke 
zemindar at whose irstarce the said sale 
had been brovght about, is not a voluntary 
‘payment, inasmuch as Le (tke plaintiff) 
is a person interested in the payment of 
the money, within the meaning of section 
69 of the Contract Act. Here, again, there 
was ateal sale and the purchaser was bound 
to protect or rather was entitled to protect 
his interest in the property by payment 
amount due to the Zzemindar; 
otherwise the holding might have been lost, 
and the person who had the real title to tke 
property was in equity bound to reimburse 
the person who had only voidable title tke 
amount which he paid for preserving tke 
property from sale for arrears of rent. In 
the present case the plaintiff does not seek 
to defend his title against .an attack but 


wants a decree against the property for 


money paid by him to discharge certain 
encumbrances. He cannot be said to have 
acquired acharge by reason of payments 
made by him when he had no title to the prop- 
erty. He wasamere adventurer who was 
trying to make out a claim for property to 
which he knew he had absolutely no title. 
A man cannot create a charge by paying 
off an encumbrance on a property when he 
had not any subsisting interest in the 


E 
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A charge when pàyments are made by per- 
sons who até either bourd of entitled to pay 
off certa raióunts,; but the law does not 


favour aw advertsirér who makes payments 


" 


only fer the pürpose of creating a title to 


Dioperty. 'The'case in Janki Prasad Singh 


v. Baldes Prasad (32) is very similar to the 
present. There the plaintiffs ellegirg tbem- 
sélves to be the purchasers of the mort- 
gavee’srighitsinvcertain land, paid tlecmount 
of a decree against tke mortgagee in order 
to save the property froin sale. Butif hed 
already Been’ found in æ suit urder section 
283 of the Code of Civil Procedure thet 
the sale to thé plaintifis wes fictitious and 
inoperative. It wes-keld thet the plaintifis 
were not entitled to recover tke amount 
paid from their verdors. Tte learned 


' Judges quote with approval a.pessage from 


the judgment of Straight, Ti, in Chedi Lal 
v. Bhagwan Das (43): “W the plaintiffs, 
4s mere volunteers, chose to put their hands 
into theit pockets-arid to pay a sum of money 
tot fór the defendarits but for themselves, 
that was their own look-out; and they can- 
not tow claim the bérefits of section 70.” 
The pla/ntiff in the présent case has made 
the payments es a mere- speculator and in 


-the gamb‘e for thé title he must lose what 


he has paid because be wes a meré volun- 
feer and made the payments officiously in 
otder to make out a title to property when 
he hed absolutely no title to it. 
therefore, hold thatthe plaintiff cannot 
claim any amount alleged to have been 
paid by him: for relieving the burden on 
the plairit property from; the first defendant 
either personally or on the security of tke 
plaint “property. The pleintiff's suit so 
fdr as the first defendant is. concerr:xéd must 
bé disinissed’ with costs. ; 

The memoranduni. of -objections by res- 
pondents Nos. Ito 3 is allowed with costs, 
The dppéal of the plaintiff (No. 239 of 1918) 
is also‘digmissed with costs-of defendants 
Nos:r to 4. In the result the plaintiff’s suit 
is. dismissed: with costs: agairst-all but tke 
legal represéntati ves of the 13th defendant. 
"Ícohcurix allowing Appeal Su.t No. 166 
of 1918-with costs against the-plaintiff..'The 


"S 


(43) t1 A. 234; A, W, N. (1889) 677 6 3nd, Dee, 
(S. 53) 5772 ^" LE NM M 
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appellant will pay the costs of the first 
defendant. . "uu > «4 

‘These appeals havirg been set down to 
be spoken to this day on tke minutes of 


tke decree and respcr denis Nes. 18 erd 19 


in Appeal No. 239 èf 1i918.havirg filed 
Cvil Mscelarcous Pettou No. 1442 
of rigi2 under O. XLVII, r.: r, Civil 
Procedure Code, praying fora review of 
the judgment of this Court, dated the 30th 
March i922, in the said Appeal: No. 239 
of 1918, the Court .celivered tte following 

JUDGMENT.—Aithough : tke 13th de- 
fendant.did not eppeal of join in the memo- 
randum of objections filed by respondents 


.Nos. 1 to 3, thie décree for sale of properties 


under ©. XXXIV, r. 4 was a.common 
decree against all the defendants: and tke 
personal decree for any surplus that might 
remain due after the sale of the properties 
was a coinmon decree against defenderits 


"Nos. 1 and i3. - 


Having held that the cause of action 
arising out of the sele dated 22rd August 
I908to the plaintiff wes barred by limiteticn 
as against first defendant, we cannot, 
in the light of section 3 of the Limitation 
Act, shut our eyes to the fact that it is 


“also time-barred: against 13th defendant 


and his legal tepresentatives and uncer 
O. XI, r. 33. must, to be consistent, make 
the same order in their cese. 

‘The decree has rot yet. been sigred 
and we have no doubt that there is “suffi- 
cient reason" within tke meaning. of O. 
XLVIE, r. x to review our decision apart 
inherent powers under section 
151; Civil Procedure Code. [See Svud Tuf- 
uzzool Hoessein Khan v. Rughoonath Per. 
shad (44), Debi Bakhsh Singh v. Habib Shah 
(45).] See also In re St. Nazaire Co. (46) 
and In ve Suffield and Watts, Ex parte 
Brown (47) es to the powers of a Court to 
correct an error obvious or the face of 
tke record before tke order has been com- 


pleted. 
(44) 14 M. I. A. 40; 7 B. L. R. 186; 2 Suth, P. C, 
J. 434; 2 Sax. P. C. J. 656; 20 E. R. 701. .. . 
(45) 19 Ind, Cas. 526; 35 A. 331; 17 C. W. N, 
829; 11 A. L. J. 6257 18 C. L, ]- 39; 15 Bom. Kk. 
R. 640; 14 M. L. T. 33; (1913) M. W. N.. 566; 25 
M. L. J. 148; x6 O. C. 194; 40 1. A. 151 (P. C.). : 
(46) (1879) 12 Ch. D. 88; 41 L. T, x10; 27 W. R, 


54- 
(47) (1888) 20 Q."B. D, 693; 58 L. T. 911; 36 


W, R. 584; 5 Morrcli 83. 
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If the Court of first instance had’ taken 
the cottect. View on the question of limita- 
tión it would have, dismissed tle suit, as 
laid, against all the defendants; and under 
section 107 (2), ~ Civil Procedure Code, 
we have the same powers and duties to see 
that a proper and workable decree is passed 
as the original Court had. The decree ‘of 
the lower Court provided that if any sur- 
plus remained after the sale of the proper- 


ties the plaintiff should have a decice against - 


defendants Nos. 1 to 13 for the recovery 
of such amounts. 

Now that the decree for sale has been 
held to be not maintainable, we should 
in effect be allowing the nature of’ the 
case to be changed, and in effect be vary- 
ing the decree of the lower Court as against 
13th defendant if we were to allow a per- 
sonal décree to be made against the 
13th defendant's legal representatives, 
irrespective of the charge. 

The wordsin our judgment “but the de- 
cree will stand as against 13th defendant’ S 
legal representative as he did not appea 
will now be expunged and the decree will 
be drawn up as if they had never existed. 


V, N. V, 


K.S. D. & N. H. Decree modified. 


- OUDH JUDICIAL COMMISSIONERS 
COURT. 


RENT APPEALS Nos, 9, IO, II AND I2 OF 
1922. 
July 8, 1922 
Present:—Mr. Ashworth, J. C. 
JUGNU KHAN AND OTHERS— 
DEFENDANTS —A PPELLANTS 
versus 
RUDRA PARTAB SINGH— 
* _  PLAINEIES—~-RESPONDENT, 
U. P. Land Revenue Act (III of 1991), s 
138 (2), (3) (4), abphcability of— Partition of 


lessee mahals— Joint responsibility of tessees for 
gent, whether affected. 


_ partition 
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Sub-sectious x (3) and u) of section 138 of the 
Land Revenue Act merely refer to’ the. 
responsibility for revenue to Government inte? 
se of the owners of a talugdari mahal which is 
partitioned and do not refer to the responsibility 


gner se of the lessees for rent to the talugdar in- 


the various lessee mahals. A perfect partition of: 
a lessee mahal does not put an end to the joint res- 
ponsibility of the lessees for rent to the talugdar, 
[p. 430, col. 1] 


- Rudra Partap Singh v. Sikandar Khan, 39 Ind.- ` 


Cas. 598; 10 O. C. 104, followed. 
„Appeal against a decree of the District 


Tade. Fyzabad, dated the rst February. 
confirming a decree of the Assist- 
ant Collector of the First Class, Sultanpur, i 


1922, 


dated the 7th. June 1921. 


Messrs. 4. P, Sen and Haider Hussain, 


for the Appellants. 


Messrs, M. Wasim, Radha Krishna and. 


Raj Kumar, for the Respondent. 


d UDGMENT —'Ihese four second app eals 
arise out-of suits brought by the plaintiff 


for arrears of rent against a large number: 


of defendants -claiming a decree jointly 
and severally against “each of them.) 
The ancestors of the defendants obtained 
a decree from the Settlement Court giving 
them perp.tual lessee rights, and rent was 
fixed by the Settlement Court. In 1914 
as between the various lessees a perfect 
was effected. The result. was 


that this talugdari mahal was divided into’ 


nine mahals and sub-divided ‘further into 
30 or 40 pattisaltogether. Both the lower. 


Courts have given a decree in favour of 
the talugdar - 


against the whole body of: 


lessees making them jointly and severally: 


responsible. In this appeal it is contended 
that such a decree was not a proper one 


inasmuch as it ignored the partition of the - 


taluqdari mahal isto lessee mah: is and into 
paitis. Reliance is placed by the appel- 
lants on the provisions of section 138, 
sub-sections (3) and (4), of the. Revenue 
Act. 
limitation of the joint responsibility of 
co-sharers in any newly constituted mahal 
to the rent due in respect of that mahal 
oaly. It is also provided thatall objec- 
tions to distribution of the lands of a mahal 
into new mahals at the time of partition 
shall be decided by the Collector. Now, 
there can be no doubt that the responsi- 
bility of the co-sharers mentioned in these 
provisions would support me contention, 


.There provision is made for the 


^ 


430. 
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But in the case of Rudra Partap Singh v. 
Sikandar Khan (I). it was held by Mr. 
Lindsay that sub-sections  /2), (3) and 
- (4) of section 138 merely referred to the 
respoasibility for revenue. to Govern- 
ment inter se of the owners of a talugdari 
mahal which was partitioned and did not 
refer to the responsibility, inter se, of the 
- lessees for rent to the fuluqdar in the 
various lessee mahals. The appellants, on 
the other hand, rely on a decision of Mr. 
Daniels which is not yet published in 
Rent Appeal No. 36 of 1920 decided on 
25th November 1920.. In this case Mr. 
Diniels held that the main object of a per- 
fect partition,. whether of proprietary or 
under-proprietary right (incidentally he 
would have held or also of mahals held 
by lessees) is to put an end to joint res- 
poasibility. Ican find nothing in the Act 
to support the view that when lessees 
get their land partitioned off into a 
mahal such partition can. affect their 
relations with the taluqdar, Mr. Lindsay 
has given good reasons for holding 
that this was not intended: It is true 
that Mr. Lindsay mentioned as one 
of the arguments against his view that 
his interpretation could not be a correct 


one in view of the provisions which were 


contained in the old Oudh Revenue Act 
of 1876 with respect to the partition of 
these mahals. 


visions of the Act of 1876, so far 
from furnishing any ‘reason against 


the correctness of Mr. Lindsay's decision, 
appear to meto support it. In section ror 
of the Act of 1876 there wasa provision that 
the person to whomrent was payable might 
present an application objecting to the 
distribution of therental over the several 
parts into whichthe mahal has been divid- 
ed. Now this provision has been omittcd 
in the preséit Act and it must have been 
omitted. with a purpose. The present 
Act’ merely provides that all objections 
shall be decided by the Collector. It makes 
no reference to objections by the per- 
son fo whom the rent is payable. It 
would, therefore; appear that in the new 
Act there was no intention to suggest that 
such . objections could "bé made. 


(x) 39 Ind. Cas, 598; 20 O; C, 164. 
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Another ground of; appeal is that the 
appellants have in certain cases been made 
liable for rent due during the time of their. 
predecessors-in-interest. It is urged that 
they could only be made liable for such 
rent to the extent of the assets in their 
hands derived from their predecessors-in- 
interest and it is stated that there is no 
evidence to show that there are any assets 
in their hands. I find, however, that 
there was no clear pleading by the appel- 
lants in the lower Courts that they were 
not liable on this ground. Tf they had 
set up this plea clearly in the lower Courts 
it is probable that the Court of first 
hearing would have fixed an issue as to 
whether there were assets in their hands. 
What happened was that the pl.intiff, 
framing his plaint on the khewat, included 
&S defendants some persons who had died. 
On discovering that he had done this he 
had the names of their successors entered. 
If the successors had wished to plead that 
they were not liable for the rents accruing 
during the time of their predecessors, they 
should clearly have pleaded the fact. 
What they did object to was the joinder 
as defendants of persons who were dead 
and this defect is cured by the substitution 
of their names. 

For the above reasons, I dismiss these 
four appeals with costs, 


Appeals dismissed. 
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l PATNA HIGH COURT. 
Civil, REVISION No, 58 OF 1923. 
: June 4, 1923. 

, Present ;—Mr. Justice Foster. 
EAST INDIAN RAILWAY COMPANY 
AND ANOTHER—DEFENDANTS— 
PETITIONERS 

> VEYSHS 
Firm SUKHDEO DAS GOBARDHAN 
DAS—PrLaiNTIFFS—OPPOSITE PARTY. 
Pleadings—Suit against Railway Campany for 
compensaiton for non-delivery of goods—Risk 
Nbote— Pailure lo plead loss in written statement— 
Presumplion—Loss, whether canbe proved during 
tyial—Evidence Act (I of 1872), ss. 103, 106, 114. 


“Ifa Railway Company wishes to escape the 
ordinary liability ofa bailee, it should expressly 
plead the execution ofa Risk Note and the loss 
of goods. [p. 432, col. 1.] 

Plaintiff sued a Railway Company for com- 
pensation. for non-delivery of a bale of cotton 
consigned to him through the defendant Com- 
panies. The Company filed a written state- 
ment but there was uo assertion or suggestion 
that the bale of cotton had been lost or destroyed. 
During trial the Company offered to produce 
evidence to show that the goods had been lost; 
. Held, (1) that such evidence could not be ad- 
mitted; [p. 431, col, 2.] 

(2) that a presumption could legally be raised 
that the goods were still in the possession of the 
Railway Company and that the plaintiff's case 
rested upon this presumption; [p. 431, col. 2.] 

(3) that the defendant Company not having 
pleaded loss or special agreement was liable to 
compensate the plaintiff for the loss he 
suffered. | [p. 432, col. 1.] 

, Great Indian ‘Peninsular Railway Come 
pany v. Messrs. Jitan Ram- Nirmal Ram, 72 Ind. 
Cas. 440; 4 P. In 7T. 173; (1923) Pat. 82; I P. 
IL. R. 169; (1923) A. I. R (Pat.) 285; 2 Pat, 442, 
distinguished. . 

Sinith Limited v. Great Wesiern Railway ' Com- 
pany, (1922) tA. C. 178; 91 L. J. K. B. 423; 27 
Com. Cas. 247; 38 T. L. T. 359, followed. 

- If a eonclusion of fact is arrived at by con- 
struction of law, the conclusion must involve 
a question of law. [p. 432, col. 2.] 


Revision from an order of the Additional 
Subordinate Judge, Gaya, aated the 15th 
November 1922. 

Mess.s, N. C. 5 nha and N. C. Ghose, 
for the Petitioners. 

Mr. S. Dayal, for the Opposite Party. 


JUDGMENT.—This is au application 
under section 25 of the Provincial 
Sanli Cause Courts Act. The plaintifl’s 
siit has beaa decreed for Rs. 490 being 
compeasstion for non-delivery of a bale 
ef cotton consigned to the plaintiff at 
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Gaya from Bombay through the defendant 
Riilway Companies. Each uf the defend- 


` ants has filed a written statement. In the 


Hlriat it is asserted that out of 16 bales 
oily r5 bales were delivered&£othe plaintiff's 
firm under open delivery and one bale was 
not delivered and wasfound to be wanting. 
In the written statement thereis no asser- 
tioa from which it can begathered even by 
impliction that the bale of cotton hes been 
lost nor is there on the record any corres 
poide:ce between the parties which would 
Show that the Railway h.s ever asserted 
thit thegoods have been lost or destroyed. 
Whenthecasecame into the Court the de. 
Leadant Railway Company offered to produce 
evileace to show that the goods have 
beea lost. But the learned Subordinate 
Judge held that such evidence could ‘not 
hethen admitted. In my opinion he was 
Tight in this decision. "The plaintiff had 
exoressly described his claim as une of 
compensation for mnoa-delivery and the 
defendant had not pleaded that the goods 
Eid bzea lost. So,in : y opinion, the 
plaintiffs’ case would rest upon the pre- 
sinption that the goods were still in the 
possession of the Railway Company, a 
presumptioi which niay be raised, I think, 
under the terms of section 114 Illustration 
(2) of the Evidence Act. l 


The reason why it is.so necessory to lay 
Stress 01 the pleadiazs in such a case as 
this is that the plaintiff has already a 
very heavy burden indeed and that it 
would not be just to increase that burden 
by excusing the defendant from the ne- 
cessity of pleading loss or destruction. It 
may beloss in the ordinary sense of the 
word or it may be destruction by 
fire or ‘water or vermin, but the plaintiff 
Should at least have some knowledge that 
the goods are no longer iu the Company's 
possession. This is not a mere technicality 
as will be seen by giving careful attention 
to thé terms of section 72 of the Indian 
Railways Act. The schenie of that sec- 
tion is that there is a general rule at the 
commencement imposing a general liability 
of a considerable extent upon the Indian 
Railways and then follows a particular 
rule as to exemption from the extensive 
provisious of tne first sub-section.. Apply- 
ing the facts cf the present case to that sec- 


of this case 
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tion we see that the plaintiff's firm would 
ordinarily have the advantage of the terms 
of section 152 of the Contract Act and he 
also has'the benefit of calling the bailee 
to account under section r6: of the same 
Act. The largé liability of the defendant 
indicated in the first sub-section must apply 
to the present case unless the defendants 
plead and show, that their responsibility 
has been limited by lawful agreement, 


The necessity for pleading and showing 


the special facts is only_in accordance with 
the principles of sections 103 and 106 of 
the Evidence Act, From this it follows that 
it is necessary expressly to plead loss 
and the execution of à Risk Note, if the 
defendant wishes to escape the ordinary 
liabilities of a bailee. The special facts 
distinguish them from the 
case whichhas been quoted to me. Great 
Indian Peninsular 


The facts correspond rather to those 
uf the Irish case | Curran v. Midland Great 
Western Railway Company of Ireland (2)] 
which was discussed and distinguished in 
Smith Limited v, Great Western Rail- 
way Company (3). At page 178 Lord 
Buckmaster. shows ‘that the case then 
decided was treated as one in which loss 
had been pleaded and shown and the Irish 
case was distinguished by Lord Buck 
master end Lord Wrenbury in this. very 
respect. - ao 7, 


` In my opinion there has been no mis- 
àpplication of the law in the trial of this 
ease in so far as it has been confined to the 
question of compensation for non-delivery 
by a bailee of property baled, 


'. Holding this opinion, it follows that 
-I must find’ also that the Risk Note has no 


bearing upon the case, inasmuch asit could 
only be pertinent ifloss had been pleaded. 


. But I must refer to the Risk Note in con- 
nection with one question which was raised 
on behalf ` of the applicants, the Railway- 


. (1) 72. Ind, Cas. 440; 4 P. LT. 173; (1923) Pat, 
82; 1 P. L. R. 169; (1923) A. I. R. (Pat) 

L. R.-739. 
JK B. 423 2; 
59 - 


Pat. 2. 
i 2) sd) 2 Ir.-R. 183: 2 Ir. 


3) (1922) 1 A. C. 178;.0t 
Com, Cas, 247; 38 T. L. R. 3 


- 


Railway | Company. 
v. Messrs, Jitan Ram-Nirmal Ram ^ (1). 
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Company. The learned Subordinate Judge 
held that the liability of the plaintiff to 
the stipulation of ‘the Risk Note had not 
been established inasmuch as it was 
not showu thet the broker, Balaji, when. 
he signed the Risk Note, signed under the 
authority of the plaintiff. This cannot 
be regarded merely as a question of fact, 
for it is obvious that if a conclusion of fact 
is arrived at by construction of law, the 
conclusion must involve a question of law. - 
Now, in this case it may be accepted that 
the plaintiff had notexpressly authorised 
Balaji to sign.for him in Bombay but tke ' 
question still remains whether the plaintiff: 
is bound by Balaji’s signature. Balai 
made the whole contract of bailment which. 
included promises as to carriage, payment . 
of consideration and só on.. The plaintiff 
has adopted for the purposes of the suit 
a large part of this contract of bailment 
but wishes to discard the portion which 
is inconvenient to his case, Hehas in fact 
adopted the whole contract of bailment 
and he has in fact ratified the action of 
Balaji in contrecting on. his behalf. It 
is for this reason that the law constructively 
fixes him, on the principle of section 196, 
Contract Act,' with the same liability as if 
he has given his authority before the 
contract, But, as I have said before, 
this questior does not, in my opinion, arise 


in the present case, The application is. 


dismissed with costs 


Hearing fee three 
gold mohurs, JE 


^"X.S:D. &N.u. Applloatton dismissed. 
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LAHORE HIGH COURT. 
CRIMINAL, REVISION No, 1137 OF 1922. 
Ss January 8,. 1923. 
Preseni:—Mr. Justice Abdul Raoof. 
Musa mmat GULZAR JAN AND ANOTHER— 
PETITIONERS 
l VE SMS 
EMPEROR—RESPONDENT, 
Punjab Municipal Aci (III of 1911), ss 33, 


152, 228— Powers wnder s. 152, ‘whether can be 
delegated — Authority to prosecute, form and contents 
" 


A.Municipal Comm ttee cannot delegate its 
powers under section 152 of the Punjab Municipal 
Act to its President, 

“An authority conferred-by a Municipal Com- 
mittee on any person to conduct prosecutions on 
behalf of the Committee must, by virtue of the 
Explanation to section 228 of the Punjab Munici- 
pal Act, bein writing and contain full and com- 
plete particulars of the person to be prosecuted, 


- Case reported by the District Magistrate, 
Jullundur, with his No. 3205 of July 1922. 


FAOTS.—Two prostitutes, Gulzar. Jan . 


and Sardar Jan, were prosecuted under 
section -152 of the Municipal Act for fail- 
ing to obey an orderissued by the Municipal 
Committee, Jullundur, to remove them- 
selves from a certain locality of the town, 
An exactly similar case was instituted 
against-other prostitutes in the Court of 
-Khan Muhammad Zaman Khan, Magis- 
trate, Third Class, Jullundur, and resulted 
in a convict on, which was, however, up- 
set on appeal by Rai Sahib Lala Shankar 
Das on the 13th of June 1922, The grounds 
on which the appeal was accepted were 
based on ponts of law, and I give below 
the relevant portion of the Appellate 
Magistrate’s decision in the case:— 


“The Counsel for the appellant 
has, however, raised an objection to the 
effect that the notice in question was bad 
in law as it was not issued by the Committee 
itself as required under section 152 (X) 
of the Mun cipal Act, III of 1911. Counsel 
for the Mun cipality urges that the Comm t- 
tee had delegated its powers to the President 
in its resolut on No. 63 of 20th June .of 
10927, and that consequently às the notice 
in dispute was issued by the President, 
it was quite legal and valid.. But on redd- 
ing section 33 of the Act it appears that” the 
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Committee could not delegate its powers 
under section 152 ofthe Municipal Act. 
Over and above this, it further appears, 
on read ng section 33,thatthe Second Class 
Committee cannot delegate any of its 
powers to the Pres dent or so without the 


previous sanction of the Commissioner, 


aud similarly the First Class Committee 
without the sanction of the Local Govern- 
ment. In this case no such sanction was 
ever obtained for delegating such powers 
to the Président, hence notice issued by the 
latter cannot be held as legal. Another 
objection in this case is that the authority 
given to Pir Bakhsh for prosecüting people 
on behalf of the Committee is also not 
within the purview of law. 

“In Explanation under section 228 of 
the Municipal Act it is provided that the 
authority in all cases must be in writing. 
This written authority is explained at page 
230 of the Act, edited by Hari Chand, 
M.A., LL. B., in his first edition of 1913. 
According to this Explanation. complete 
and full particulars of the person to be 
prosecuted should be given with the authori- 
ty so given to the prosecutor, As this 
procedure was not adopted in this. case 
hence the prosecutor who appeared in Court 


"was not properly and legally authorised 


to conduct this case. Under these cit- 
cumstances there remains no doubt that the 
prosecution of the appellant was not legal 
and under the strict sense of law. ` 
GROUNDS:— I agree with this me 
terpretation of the law, it has also been 
accepted by the Municipal Committee, 
Jullundur, which has consequently issued 
revised notices ip accordance with a resolu- 
ton passed at their last meeting. For 
these reasons, this case is forwarded to the 
High Court with a recommendation that 
the sentences and fines passed on the ap- 
pellants, Gulzer Jan and Sardar Jan, should 
be rem tted. ! 
JÜDGMENT.—For the reasons stated 
by the Distr ct Magistrate I accept his 
recommendat on and set aside the con. 
victions and sentences. 


Z. X, Revision accepted. 
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" ae J UDICIAL COMMISSIONER’ S 
- COURT.. 
CRAIN AL; APPEAL NO. 23 OF 1922. 
"CY ^.^ .March 30, i dE . 
“Present. Mr, Lyle, A. J. C., and 
Mr. Ashworth, A. i C. 
` ÉMPEROR-- Court AINANT--APPELLANT 
Versuts 
‘NAROTAM AND OTHERS—ACCUSED— 
bx cd RESPONDENTS: 
t "Praciice—Criminal trial—Previous Lit jatich-- 
E un evidence—Inunateriat is- 
'eyepancies OF. Amprobabilities — Failure to cal]. all 
` prosecution, wiinesses— Inference. 
The fact that the accused have ea generally 
, the complainants or plaintiffs in some previous 
"criminal and” other proceedings started against 
- the complainants would not justify the Magistrate 
to consider that the complainants had reasons of 
‘enntity. against the accused and not vice versa. 
| The bitterness engendered by litigation,especially 
* criminal litigation, is a mutual bitterness and 
. the présecuting or successful party s likely to 
; feel just as embittered against the prosccutcd or 
, ünsuccesstul party as vice varsa. [p. 436 col, 1.] 
Itis not permissible to reject the prosecution 
sarde owing to immaterial discrepancies of 
: improha bilities, unless some alternative explaia- 
^ Sou, of the. facts of the case is forthcoming. 
. Ep. 435, col. 2.] 
There must be'some limit to the number of 
' witnesses«which.a Court is asked.to hear, and 
sano argument favourable to the accused can be 
/ based on the fact that one or two witnesses, 
" out of a large number, have not been called by 
‘the’ prosecution. [p.440, col. 2.] 
a .; Appeal agaist an order óf the Session S 
; Ji üdge, "Hardot, dated. the 24th November 
“4921. "o 
The Governiment Pleader, for tke Appel- 
: * lànts; 
Mi, Ram Prasa T the Resonis 
E JUDGMENT. 
' against: the acquittal- by ‘the Sessors 
~- Judge oft Hardoi of four hrothers, Narotam 
^ Parshad, Gaya-Parshed, Jadu Nath end 
, 8d Ram- alias Rainai, who were charged 


^ 


© with niurdering one Meharban Pasi, vith: 


causing grevious hurt to Musa mana! Dunna 
his wile,.and with causing simple hurt to 
, Chunni, his brother. ‘The prosecution case 
< "is, that thé Village of Garhi Newada a belongs 
^.to two sets of Thakurs—Ganga Bakhsh 


' Singh Thakur on the one hand and Kesri 


Singh, Beldeo and Munan hakurs on tke 
other. hand.. Ganga Bakhsh Singh, whose 


fenant' and raiyat the deceased Was; had 


leased his zemindari rights to Qeiodl 
of Mahmudpur, while Kesri Singh ete, 
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field with their cattle and, after. takirg 


the field but you won't listen.’ 


‘Parshad, 
to beat Meharban. 
him simultaneously and after 
him down ran at Chunni. He, however, 
after warding off their blows with his lathi, 


“which means about 6-20 A. M. 
.was wtitnessed by three boys, Hem Nath, 


—Thusis aGovernment appeal . 


examined as witnesses. 


ES (1923 


Eu one +o o 


z tJ 
have leased their rights to the four a accused 
and a fifth brother named Bishá en Naran 
who have during the last year córüe to 
reside at Newada close to. Rawatpur., 
There lad been a long pre-existing feud 


‘kKetween the family of the deceased ‘and 


the accused. On the 15th of August tle 
deceased Meharban and Fis brother, Chunt!, 
were ploughing the founer's field af Rawst- 
` Tke four accused were passing tke 


their cattle to tke jungie; came beck ard 
remonstrated with the deceased saying, 

‘Me have already told you not to plough 
" Meharban's 
reply was that the accused had nothirg to 
do with the field. Thereupon Narotam 
accused, , ordered his brothers 
They all four attaci«d 
krccki g 


mdnaged to escape. The four accused 
then returned to where Meharban ‘wes 


lying and began to beat hum again, His 
. wife, Musammat Dunna, hed ceme to iie 


field with some water and tried to protect 


.her husband but she received a latii bow 
breaking her fore-arm, This was said 10 


have happened three ghavis after -suntise 
The marpit 


Surtj Bali and Gurdin, who wese grazig 


. cattle at the edge ot the field and of these 


Gurain, the eldest, a boy ci IO, has. given 
evidence. It is also said that Mitthu 
Pasi, Baldeo Gadariya, Rustam Takir 
and Jawahir Pasi ran up from the 
neighbouring fields or jungle and by tkeir 
arrival caused the accused to decamp. 
Of these Baldeo and Jawahir have been 
-After the accuged 
had run off.in an easterly directión a cot 
was obtained and the deceased MeLatban 
carried to his house where he shortly expired. 
Betore he died the brother, Chunni, hastened 
oft to report at the (hana and met Chheda, 
Chaukidar, Chheda, Chaukidar, returned 
to Rawatpur to see the injured man end 
caught’ Chunni up later. The medical 
evidence proves that Meharbans death 
was caused by fracture of the skull. Ike 
report was_made at the Beniguij Police 
, Station after. 3 P. M. the distance of the 


m^ 
* 
~~ es 


~ 
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Police station from Rawatpur being 10. 
miles. The Sub-Inspector Police arrived: 
at the village of Garhi where the deceased: 


lived at 8 P. M., in the evening. The 


accused were "ab: arrested until a month 


after the murder. Their arrest came about 


by reason of a petition put in by them. 


before the Sub-Divisional Officer at Flardci 
on the Sth September in which they com- 


` plained that they had been falsely impli- 


cated by the relations of the deceased and 
that the Police were getting up false evi- 
dence against them. When the Sub-Divi- 
sional Offi “61 received this petition the 


chalan of these persons had not come before. 


him andso he merely ordered that a report 
should be asked for from the Police and 
the accused were not arrested. It is not 
clear whether they were present when 
the petition was handed in or whether 
it was hauded in by a mukhtar. 
The learned Sessions Judge has acquitted 
the accused on the following grounds. 
As to motive, he finds that the deceased 
and his brother had much more reason 
to bear enmity against the accused than 
vice versa aud that the alleged occasion 
of the assault cn Meharban, namely,that 
the accused told him to desist from plough- 
ing a field with which they, the accused, 
ad no concern, was ridiculous. As to 
the evidence, he found discrepancies between 
Chunni’s first report and his evidence in 
Court. He also found that there was 
. too much delay in making the first report. 
He could not accept the reason given by 
Musammat Dunna for being at the field, 
He found that the reason given by the 
witness Baldeo for being near the field 
could not be true, that Jawahir, witness, 
could have seen nothing from the place 
where he stated that he was and had  ais- 
played much contradiction in his evidence, 
that Gurdin, the boy, would have run 
away if auything had happened before 
seeing what hesaidthathésaw,that Gangu 
Ghamar, witness, had contiadicted his evi- 
dence before the Comunittiag Magistrate 
and that Badri Singh, witness, made his 
statement so late after the occurrence to 


the Sub-Inspector that he could not be . 


believed. He also found that Gangu 
Bakhsh Singh, zemindar of half the village, 
who was.admittedly on bad terms with tke 
xu had - influenced the investigation 


< 
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and that the lüvestigating. Officer, Lal 
Singh, had tried to conceal this fact, The: 
accused produced evidence of an alibi: 
Thé learned Sessions Judge, while not beirg: 
ptepated to declare thatethis alihi wes! 
established, held that -there were certain: 
facts which made it difficult to reject it: 
and considered that the defence witnesses: 
were more worthy of credit thau the pro- 
secution witnesses. It may be stated that: 
the learned Sessions Judge has n Owkerc 
referred in his judgment to the'explenetior 
of the accused as to how Mehaiban came 
by his death. This explanetion i is to Tic 
found in the cross-exantinatioi. of M usam? 
matDunna. Miusammat Duni a was ‘asked 
whether her husband had suspected ativ 
intimacy between herself and her husband's 
brother, Chunni, and whether a fight had. 
taken plac e between her. Badbard and 
Chunni. Both tkese things. ste- deniéd. 
In their examination by the Committing 
Magistrate, Gaya Parshed was tbe only 
one of the accused who set. upthis explana: 
tion of Meharban’s death, Jadunath merely 
suid that he had beea killed at night: 
The otaer two accused said that. they 
did nzt know how Meharban was injured. 
Before the Sessicrs Judge they eddéd 
nothing to their statements made before 
the Committing Magistrate. '[hére i$ net 
an atom of evidence produced by the aceused 
to support any theory of the death of Meher- 
.ban being due to 4 fight between himself 
and the witness, Chunyi. , p 
To sam up, thereason for the acquittal 
of the accused by the learned Sessions 
Judge is certain inconsistencies and impro- 
babilities iu the evidence-of the prosecution 
witnesses which made him feel:suspiciaus 
.cf the prosecution story and the difficulty 
of finding any explanation justifying the 
rejection of the alibi. It does not seem 
to have occurred to the learned Sessions 


.Judge that if the prosecution is, to be 
rejected in substonce there must be some 
"other exphanation of thé injuries to-the 


deceased, to his wife and to his brother. 
Failing any such explanation, it is not 
permissible to reject the prosecution evi- 
dence owing to immaterial discrepancies 
-orimprobabilities. Itisalsofor the accused 
.to prove their alibi, 

. The best course in dealing with this 
; case dppears to us to be to.consider in detalj 
a e a a Tt 
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the reasons given by the Sessions Judge 
for,distrusting the prosecution witnesses 
and then to go on to consider the resasons 
given by - Counsel” for the cccused 
in this Court. The latter course is aecessary 
as in this Court Counsel for the accused 
have largely thrown over the reasons set 
forth by the Sessions Judge for disbeliev- 
ing the evidence and’have adopted -otuer 
reasons. After consideration of these two 
sets of reasons we should be able to state 
what, in our opinion, are thefacts on which 
we can rely for coming to a decision on the 
truth of the prosecution story. We will 
then proceed to examine the defence evi- 
denceand determine whether the evidence 
in support of an alibi is sufficiently stiong 
-to rebut the prosecution evidence or to 
throw doubt on it. 
. The „Sessions Judge begins with the 
motive. The prosecution evidence is, that 
the past relations of Meharban with the 
accused were such as to predispose the 
accusel to quarrel with the deceased on 
the slightest provocation. 
lations certainly prove that the accused 
had strung reasons for disliking Meharban, 
Param, the father of the deceased, was a 
witness for Ganga Bakhsh Singh in pro- 
ceedings in. which both Ganga Bakhsh Singh 
and the accused were bound over. ‘This 
happened three years ago. Again, Param 
was ejected by the accused from a certain 
field. Again, the accused stopped Param 
from erecting a wall in the village. The 
deceased Meharban had complained against 
the accused for marpit and the case went 
up on appeal. Itappears to us that the 
fact that the accused* persons in these 
criminal and other proceediags have been, 
generally, thecomplainants or plaintiffs 
would not justify the Sessions Judge's 
remark that the deceased hed reasons 
for enmity ageinst the accused and not 
vice versa. The bitterness engendered by 
litigation, especially criminal litigation, is 
a mutual bitterness and the prosecuting 
or. successful - party is likely to feel just 
as embittered against the prosecuted and 
the unsuccessful party as vice versa. These 
former cases are not produced by the pro- 
secution as the direct occasion for the 
alleged assault on the deceased. ‘The occa- 
sion: was the fact of Meharban cultivating 
his field against the wishes of the accused, 
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The Sessions Judge suxgests that the acr. 
cused would never be so foolish as to tell 
Meharban not to cultivate a field in which 
they had no interest. The prosecution 
case. is that the accused told Meharban 
to, leave this field fallow as it was needed: 
for grazing. It is easily imeginable that 
the accused having taken a thcha of half 
the village felt that they had a right to 
interfere in the general arrangements for 
cultivation. Having done so, they, trre 
Brahmans, might well be sensitive as to 
any discouttesy shown to them by a Pasi 
such as the deceased was. Itis not clear 
whether the field which the deceased was 
cultivating had previously been left fallow 
for grazing or not. There is nothing, 
however, extraordinary: in the accused try- 
ing to pick a quarrel on very little founca- 
tion: The fact that on the morning 
in question they are Said to have brought 
their cattle will, if believed, corroborate 
the statement of Chunni that the accused 
objected to the ploughing of the field. 
It appears to us that this field, being on the 
edge of the jungle, could with dimficulty 
be protected from the encroachment of 
cattle and that for this reason it wes 
generally left fallow. The accused may well 
have taken in bad part the fact of Meharban: 
cultivating it and the evidence goes to 
show that they had told him not to do so 
some few days before, On the morning 
in question they found him cultivating 
it in total disregard of their requestand itis 
possible that they were exceedingly annoy- 
ed. Itis well-known that serious quarrels 
arise out of very little when the relations 
between the parties have previously been : 
strained. We are of opinion that there 
is nothing impossible or even improbable 
in the prosecution story as to motive though 
it may be admitted that the accused had 
no strong reason for objecting to the cul 
tivation of the field. ; 
As to the evidence of the witnesses, tke 
Sessions Judge objects that there are dis~ 
crepancies in Chunni’s deposition which 
cannot be reconciled with the first report 
and the witness's statement before tle 
Committing Magistrate, These discrepan- 
cies appear. to us to be very immaterial. 
Chunni stated in the report at the ihana 
that abusive language was exchanged pre 
vious to the assault while in his evidence 
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_ before the Sessions Judge he has stated. 
' We did not-abuse the accused.” Before, 
the Deputy Magistra te hè- stated that 
he went on warding off .the latht blows 
of the accused and ran towards the village, 
while before the Sessions Jüdge he states 
tit all four accused struck at him and he 
received their four Lii blows on his lathi 
and then ran off. In the Initial Report he 
Stited that they were saved by the arrival 
of Mitthu, Baldeo Rustam ‘and Jawahir 
and: others, while before the Sessions Judge 
he stated thatno onreintervened oa account 
of fear. There is no discrepancy: between 
these two statements. It appears that 
there wis no active intervention but the 
accused decamped upon the arrival of 
persoas from the neighbourhood. Before 
the Deputy Magistrate, the witiess ‘said 
that he called out the names of the accused 
—a fact which he denies before the Sessions 
Judge. Before the Deputy Magistrate’ he 
said that the accüsed had brought meny 
sits for arrears against him while before 
the Sessio2s Judge. he admitted that 
there was only onesuchstit. Noneof these 
discrepancies appear to us to be of import- 
ance or to affect the material facts of the: 
case. The Sessions Judge has’ also com- 
mented oa what he regards 4s improbab. lity 
in Chunni’s statement. He thinks 
it improbib!e that Chunni could have 
warded of four lathi blows by holding 
his latai hori: zoat? ly and merely have 
esoip?l with an injury to his fier. It 
is obvious tiat.we conaot demond great 
accuracy of Chuani in a description oi 
tae attack o3 him. His evidencë in sub- 
‘anceis that he was attacked and m2 naged 
to escape by holding up his laiki as a pro- 


tection fo his head. ‘The blows at Chunni i 


may have been misdirected. We are un-` 
able “to understand the Sessions Judge . 
wien he says that the doctor was unable 
to explain how the injury to the witness's 
finger was catised. We think thet the 
injury to the finger may well’ havé been 


caused as Chunni himself describes, namely, . 


by a lathi glancing down. his own laihi, 
Again, the Sessions Jüdge says “that it 
a wonder that Chunni managed to escape 
t is not certain. that the accused 
any other object 
rfering to save 
+ who had ^ 
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insulted the ee by arguing with them. 


In any case, Chunni did escape , and the. 
fact that he escaped cannot be said to 
seriously throw -eny Coubt on the prosecu, 
tion story. | 
‘The Sessions Judge was impressed by 
the ‘weakness of the explanation. given 
by Musammat Danna for being present 
at the field. Itis to be noticed that. after 
she had given 20 lines of her evidence the 
Sessions J udge Limself, previous to any 
cross-examination on behalf of the accused, 
questioned the woman es ‘to why she brought 
water to the field et that early hour. Her 
explanation wes that her husband used 
to ease himself on his way to the-field and 
that when his hands were occupied with his 
p! rough and thegozd he desired her to. bring 
a ista of water for the ceremonial riusing 
of his mouth. We are unable to see that 
there is anything incredible in this explana- 
tion. He states, however, ‘‘ It. was neces- 
sary toinvent a Jrexcusefor bringing Musam- 
mat Danna on the scene of the occurrence, 
because she had an injury which could 
not have possibly been concealed. ” It 
is somewhat curious ‘to find this sentence; 
which seems to admit the possibility Or 
probability of the version hinted atin the 
Cross-examinction of Musammat Dunna by 
the accused, namely, that there had been 
= fight between the two brothers, standing 
alone in a judgment which nowhere else 
refers to that version. We would- state 
here that we are quite tna ble to place 
the slightest beiief in this suggested version 
in the absence of any attempt to prove 
the seme by any other means then by this 
single question to MusammatDunna. The 
accused, being hekedars in possession of 
halt the village, ‘must Lave Leen able to 
get some evidence of any such quarrel 
if such a quarrel had taken place. We 
nold, whether Musammat Dunna’s explana- 
tion of being on the field is true or not, 
there is no reason tu suspect the truth of 
the statement that she was on her husband's 
field that morning. One cannot reduce 
to a system the habits of wives in respect 
of sach a matter as bringing a luta of water 
to their husband's fields. The deceased 
mzy have liked her to do so even though 
itis unusual for: wives to bring a .drink;of 
water so early i in the morning to the feld, 
As to Baldeo, P, W, No, 3, his reason for 
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bélug- near the field was. thathe was break- 


ing in his bullocks on a roadway connect- 
mg -the- village of Sujehta with the field 
in dispute, -The Sessions Judge says that 
this statement is proved to be a lie by the 

evidence of Badri Parshad, Patwari, D. W. 
No. ro (he is by error in the judgment 
called a prosecution witness), as ke proves 
thàt there is no such roadway from village 
Sujehta. Looking at the evidence of this 
Patwari, we do not find that, he denies 
there being a roadway, What the Patwari 
says is: “ There is a particular path from 
Süjehtd tothe field in question at Rawatpur 
but-one can go there by the boundaries 
. of fields." So, at the most, the Patwari 
appears to call the roadway a path. A 
toad is shown in the map filed by the pro- 
secution as passing one side of the field, 
its existence is maintained by nearly 
all the prosecution witnesses. It seems 
that this road passes to Sujehta and is 
the road referred to by Baldeo. As to the 
evidence of Jawahir, P. W. No, 4,” the 
Sessions Judge says that, while he professes 
to have witnessed the occurrence from the 
field of one Nanhu, it is satisfactorily proved 
by the defence that a dhak jungle inter- 
venes between this field and the field where 
the murder is said to have taken place. 
He goes on to say that the evidence of Badri 
Parshad proves that it was a physical 
impossibility for Jawahir to have seen 
anything going on in Meharboen's. field. 
It is clear, however, from the evidence 
of Jawahir, read with that of the Sub- 
Inspector and the evidence of the Patwari, 
that the statement of Jawáhir was that 
he ran up from this field and stood in the 
usar. where the dhuk trees existed. The 
Sub-Inspector stated that the dhak-trees 
are not so situated as to: prevent a person 
being'seen when walking among them, 
It follows that a person could easily see 
out of this dhak jungle what was going 
on in the field beyond. The Patwari 
has not denied’this, He has nly said 
that the dhak trees are thick and tall, 
Coming to the ‘evidence of Gurdin; 
the Sessions Judge states: ‘‘It is difficult 


to bélieve that a boy of that age could have’ 


kept his head in the alleged manner and 
not run away from fear.” This appears 
to be an unwarrantable inference, We 
consider it much more -likely thet tke 
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boy. wottld watch from a ante distance 
what was happening. Boys c^uld always 
trust to their legs to get away when the 
occurrence ceased to interest them, Again, 
itis said that the boy is the nephew of 
Param, father of Meharban, and the other 
two boys have not been produced. “This 
boy was only 10 years old and tbe rext 
elder boy was 8. It is quite reasonable 
for the prosecution to have produced tte, 
eldest of the three boys. As to Garu 
Chamar, who speeks of havirg,seen tle 
accused come the first thi rg in the morning 
with their cattle, the Sessicrs Judge cbjects 
to his eviderce inasmuch as before tte 
Committing Magistrate he admitted havirg, 
told the Sub-Iuspector that be knew no- 
thing about the occurrence, In this- Le. 
anpears to be speaking the literal truth, 
When the Sub-Inspectorsaid that he wanted 
tó examine him he naturally would sey 
that he never saw the fight. He is not 
a witness to the fight but a witress to tre 
attival of the accused with  tFeir cattle. 
early in the morning at a stage antecedent 
to the fight, The witness Bécri S'vph 
states that he saw Narotam  tbat very 
morning at Sandila 10 miles eway. The 
importanceof his evidence is to rebut the 
story of the accusedthat they have been 
in Hardoi continuously from the day 
preceding the murder. As to this man's 
evidence the Sessions Judge makes two 
criticisms. The first criticism is that tke, 
man himself. told the ' Sub-Inspector 
that Narotam could not be the culprit. 


. Now itis clear that this witness did nct 


conceive the possibility “which, of course, 
was present to the Sub-Inspector of Naro- 
tam having been at Sarda the seme 
morning as.the murder was committed 
and yet having taken part in the murder. 
The Sub-Inspector has.shown tus that 
this was possible. We fa'l; therefore, to 
understand why. the. hastily expressed 
opinion: of the withess that Narotam | 
could not be the culprit owing to a certain 
reason should hate any value when tke 
reason expressed is proved to be inccr- 
clusive.” Again, the Sessions Judge says 
that Badri Singh was not exemir ed E 
Sub-Inspector till 25t 
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20 Q4R. in question—a statement, 

- ey of which the Sub-Inspectoz 
P. Badri Singh himself 
„at his statement was made four or 
e ‘days after the occurrence and that the 
^ Sub-Inspector recorded his statement 
at once. It is probable that Badri Singh 
had no accurate memory of the days that 
had. elapsed after an event of which he 
had. only hearsay knowledge. There is, 
however, a more cogent reason than those 
stated. by the Sessions Tudge for distrusting 
the evidence of Badri Singh, namely, that 
the Chamar who was driving. him when ` 
he states that he saw Narotam and Sri 
Ram has not been called as a witness to 
corroborate him, The Sub-Inspector pro- 
bably- thought that the corroboration of 
a master by his servant would not. count 
for much. Again, the Sessions Judge thinks 
that he Has caught the Sub-Inspector 
tripping when he said that Ganga Bakhsh 
Singh, the declared enemy of the accused, 
never met him in the course of the investi- 
gation. The Sessions Judge relies on tbe 
statementof Tika Ram, constabie, who says 
that Ganga Bakhsh S: ngh wa sent for by 
the Inspector eight or ten days after the. 
commencement of the investigation. Now 
Tika Ram does-not say that Ganga Bakhsh 
' Singh was sent for by the Sub- Inspector. 
and the Sub-Inspector's evidence shows 
that the Inspector came after his investiga-' 
ton was practically concluded in ordet: 
to test it: The Sessions Judge’s criticism, 
therefore, of the Sub-Inspector on this 
point entirely breaks down. The Sessions. 
Judge states that the witnesses for the 
prosecution have stated that their deposi- 
tions “were recorded by the Police in some 
cases several days after the occurrence, 
but the Investigating Officer has deposed 
that he recorded most of the statements 
thesanme evening. On looking at the evi- 
dence of the Sub-Inspector we find that the 
dily justification for this remark is taat 
Chunní ^has said tket his stotement-was 
tecorded on the third dey, thatis‘the Wed- 
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‘nesday, whereas the. i le hp says 
'thatherecordeditthesame evening. Whe- 
‘ther Chunni is right or the Sub- “Inspector, 
thematterisofsmall importance as Chunni's 
‘evidence had already been fixed by his 
initial report. 

There are one or ius extraordinary 
statements in the judgment of the lower 
Court. "The Sessions Judge seems to think 
that the fact that in the Initial Report 
Chunni never suggested that the acctised 
intended to kill Meharban and that it was 
only after the death of Meharba: that. the 
idea occurred to the prosecution to charge 
the accused with murder throws doubt 
on the prosecution. It is difficult to 
understand what the Sessions Judge means. 
As Chunni left his brother before the brother 
was dead he could not possibly charge. 
the accused with murder. On the other 
hand, the prosecution could not possibly. 
charge the accused with anything but mur- 
der inasmuch as Meharban died as a result 
of hisinjuries. Again, itis the prosecution 
story that Narotam made his way after, 
the murder on horseback to Sandila where 
he took a train to Hardoi and thereis evi- 
dence that he was seén on horseback; 
The Civil Surgeon stated, “‘canrun but not 
swiftly. If he has acquired practice of 
riding a horse, be can ride, otherw‘se not,” 
The Sessions Judge says: ‘‘ There is no 
evidence tcshow that Narotam has practis- 
ed riding and, therefore, the presumption 
.is that heis unable to ride, The evidence 
of Badri Singh that he saw Narotem 
riding a black horse becomes, therefore, 
iücredible," This. reason. appears to us 
to be below discussion. Ccmmenting on 
the medical evidence, the Sessiors Judge 
finds that Chunni’s story that the four 
accused simultaneously struck at tke head, 
of Meharbanis not borne out by tke medical 
evidence; which is to the effect that both. 
wounds on the skull could have been caused 
by a.single blow. As stated above it is. 
not reasonable to pin down Chunni to a 
meticulous accuracy in his account of. the 
blows. He was in a state.of extereme 
excitement and fright. 

, Such being tbe reasons of tke Sessions 
Judge for rejecting the prosectujon evi- 
dence, we ate not surprised that in this, 
appeal Counsel for the. accused. did not 
place setiotis relience on those ~ Teas sons 
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but they have been unable to point out 
any alternative reasons of weight for dis- 
< trusting the prosecution stery. Consider- 
‘able reliance has been pleced by tke Coursel 
on the lengtlrof time which elapsed between 
the making of the repoit end tke alleged 
hour of the occurrence but this criticism 
is based on a curious legicel fallacy. 
Any delay in making tke report cen only 
bé of.. importance ii somethirg hzppered 
at the . field’ of Meharban. The detence 
story is that nothirg happened at his 
field. There can be ro delay between 
the making of a report ês to an alleged 
event and an event whichnevertook plece. 
The argument indeed ‘tacitly ecmits thet 
something took place in tke field of Meher- 
bau. Of a like nature is the criticicm 
that thé witness Chunni must heve gore 
to Ganga Bakhsh Singh, his zemtindar, on 
the.way inasmuch es Gatiza Bakhsh Sirgh 
lived quite close to the ro ed. Iftke defence 
had admitted that some occurrence teek 
place in süggesting thet it wes distorted 
at the instance of Ganga Bekhsh Sirgh, 
There is no force in the argument in tle 
. face of the denial of anything occurring 
at the field of Meharben. 

Again, Counsel for tke cppellents rely 
upon the unfavourable remarks mede by the 
Sessions judge es to tbe demeanour cf 
several of the prosecution witresses. Te 


first of these remarks appecis in te re-. 


cord of the evidence of Musammei Dviio 

where the Judge has remarked: ‘The 
witness is giving trouble. Ske represis 
her | own story frequently but it is with 
difficulty thet an arswer to. a question 
put to her by Counsel is given.” Again, 
as to the boy Gurdin, it is stated: ‘Tle 
witness repeats that he does not knew. 
He knows well tke story thet has keen 
taught to him but he feels at sea as soon 
as a new point is put to him for' which 
he has not been prepared." Again, as to 
the evidence of Param, aged 7o, father of 
the deceased, the remark occurs; ''Re- 
Tuctant witness wo goes on savii g ke does 
not know because he does rot like to give 
any answer. This he says before ke hes 
heard the question." There do not appezr 
to be any remarks of the demeanour cn 
the other witnesses. Itappears, tberefore, 
that the witnesses wlcse demeenóur wes 
objected to were a woman, a boy of 10 
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aud an old man of 70, Weare not disposed. 


to attach muchimportance to any hesita- 


tion in the wiiress-Ecx displeyed by vil- 
Parzm's evidence 
was not of importance. 

. Another point taken by tke Counsel 
for the accused is that two witnesses 
sent up by the Police were not :Leard by 
the Court, namely, Rustem and Hem Nath, 
eye-witnesses of tbe occurrerce.. There 
must be some limit to the’ number 
cf witnesses which a Court is asked. to 
hear and we are not disposed to. base any 
argument favourable to tbe accused on 
the fact that these two writnesses hed rot 
been called. The Sessions Judge could 
have called them himself if be Led wanted 
to. 

Lastly, it is urged that this is not a case 
where an Appellate Court should reverse 
an acquittal by a Sessions Judge. Various 
rulings have been cited to us, but the only 
conclusion to be derived fre m tFemis. thet 
an Appellate Court will not ligttly reverse 
an acquittal by a Sessions Judge. We 
shall deal later on with tle eviderce for 
the deferce, So far as the evidence for 
the prosecution goes, we have shown thet 
the reasors set forth bv tle Sessions Judge 
for disbelievirg it or distiustirg jt are 
not valid ones. We have pointed ost 
that the alternative explancticn for tbe 
death of Meharbar suggested by tle defence 
is not supported by ery eviderce erd that 
it is incredible that in the event-of tlere 
being any foundaticn for this expleneticn 
no evidence would be cveilcb!e to the ec- 
cused. l 

“It remairs now to consider tke defence 
cvidence with greater particularity than it 
has been considered by the Sessions Judge. 

“There can ke vo doubt ikat cn tke dey 
wken the murder is alleged to Fave taken 
place a plaint wes filed in acivil etit befo1e 
the Munsif of Hardoi s‘gred ky Narotem 
and Gaya Parshad, accused, and Bishan 
Narain, the fifth brotker, wlo is rot en 
accused. This plaint wes in respect cf 
à certain debt, The file stews that tke 
defendant confessed judgment subsequent- 
ly in Court. As tke suit was filed on tke 
last day of limitation it is ccirmmon ground 
that the plaint could Fave been filed up 
to 4 P. M. It hes been urged by Counsel 
for the accused that the plaintifs would nct 
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have risked coming into Herdoi on tze 
last day of limitation. We think that tlis 
:argument is of little force. The brother, 
-B:shan Narain, is not an accused ard mey 
-have prepared everything. We know that 
litigants often leave everything to the last 
-late.. The aefence, however, "produces 
“Hamid husain, a petitior weiter, who 
says that he wrote the plaiut or 518 
August at9 or 9-30 4,M. ir the presence 
-of Narctam, Gaya Parshad and Bishan 
Narain. We are not prepared to place 
any great reliance on the evidence of this 
‘witness so far as ke says thet Narotam 
and Gaya Parshed were present et 9 A. M. 
for general reascns which we shall disclose 
later, Likewise, the stamp-verdor, Rem 
‘Parshad, says, that Le sold the stemp or 
the plaint at xo or xi A. M. The same re- 
mark applies to the eviderce of this men 
and to thatof another stamp-vendor, Anant 
Ram, This plaint would only support 
the alibi of Narotem ard Gaya Parshed, 
but the defence heve elso put in evidence 
which pretends to show thet all five brothers 
executed an agreement to refera certain 
dispute among themselves to arbitreticn 
about IO or 10-30 A.M, on tke seme dey, 
the r5th of August, “The seme scribe, 
Hamid Husain, deposes to hevirg faired 
out the agreement and the stemp-ver dor, 
Anant Rem, deposes to hzvirg sold tle 
stamp at about the same time. 
azreement was never before tbe Sessicrs 
Judge. The defence story was thet their 
Pieider, Babu Ram Presed, lost it when 
he was preparing their evidence. -Bebu 
Ram Prasad can only say that Le thinks 
that he had the -agreement viven him end 
that when ke looked. fer it he could rot 
fndit. Itis possible thet the egreement 
was handed to Babu Ram Prasad. Oa 
the other hand, it is possible that the ac- 
cused averred that they had handed it 
tc him and that Babu Ram Prasad is not 
in a position to deny that they had dore 
so. He says that Bishan Narain ceme 
to his house with a few witnesses and tried 
to give him the paper but he returned it. 
Later on, when he was inspecting some 
maps he thinks somebody gave it to him. 
Assuming, however, that an agreement in 


the terms alleged by the defence between 


the: five brothers was ,executed at some 
time on the r5th of August, we do not 
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think that tke fe will zs 
.The agreement is ore ob avery inusual 
character, The terms cf it are given in 
Exhibit 2. It sets forth tlet a mortgage 
had been executed in fevgur cf Jadu Nath, 
one of the brothers, ard thet his name 
alone stood in tke khewat es mortgagee 
in possession, whereas tke moitgege-money 
had been paid by all tke five brothers. 
It goes on to say thet, es a meesure of 
foresight, it seemed expedier.t thet tle 
khewat should be prepared in tle names 
of ell the mortgegees with eqtsl shares 
to which Jadu Nath hed vcrious objections 
which could rot be settled mutually. No 
eviderce has been tendered by the cefence 
to show that there had been cry disputes 
between tke brothers in respect of this 
mortgage-morey or that tkere could be 
any dispute. Tke agreemert purports to 
refer the dispute to two persons. These 
persons are not produced to skow that their 
consent to arb.tralte wes ever asked. It 
seems extremely unlikely ihat tle five 
brothers would go the lergth cf executing 
a formal egreement in a dispute cf this 
kind which could be settled, 1f it existed, 
without any formal egreemert. Tle agree- 
ment has a decided appearerce of having 
beer hestily invented for tle very purpose 
of supportirg tke alibi, 

It is to be roted thet the Ceferce case 
is, thet all the accused were in Hardoi 
from tke previcus day. Ore witregs is 


. produced who seys that he travelled by 


train with tkcm, but his evicence kes cnly 
to be reed to slow thet it js urzeliable. 
The witress said thet ke often ceme to 
Hardoi but could rot specify «ny ctLer day 
03 which he came to Hardoi ror tle pesseng- 
érs with whem he travelled. It was for 
tke appellants to prove their alibi. They 
have not attempted to skow et whet time 
the one train in the day by’ which they 

could have arrived at Hardoi before the 
afternoon actually left Sandila. The time 
in the time-table of the Oudl: and Rohil- 
thand Railway is 9-8, bút itis a passanger 
train and it might be couple cf Eours late, 
The probability of its being an hour late 
is greater than of its being punctual, Any 
of the accused who went by horse- 
back could very easily have arrived in time 
and it would have’ even been possible to 
travel by foot from the alleged scene (of 
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s the: inurder to Sandila Railway Statioh -various times during the course of maiig 
ii ‘the interval between 6-30 (this is allow- up a defence. This suspicion is strengthened 
'ing ten minutes for the commissión of the .by the fact of. the application of the four 
“offence) and the time whén ‘the train left "accused on the 8th September to the Sub- 
*Sandila. An alternative route indeed wes Divisional Officer: They waited apparently 
“possible as the accused might have travelled so long after the 15th of August because 
“across country to the station of Balamau before that time they had not got sufficient 
‘from “which the train leaves eu hour later evidence on which they thought they could 
“than from Sandila and which like Sandila make up a defence case. In conclusion, 
‘is about ro miles from Kelyenmal (the the defence evidence cannot be relied 
“main village round which. Newada, Ge thi, upon to piove definitely anything further 
Rawa tpur and Sujehta lie). than that, some time before 4 P.'M. on 
‘It is not only, however, on the score ‘the 15th, Narotam and Gaya Parshad 
“that the accusel have faitcd to 811 in what presented a plaint to the munsarim of the 
‘we may cal! the interstices of the evidence ‘Munsif of Hardoi. Their presence at Hardoi 
Tegaired to substantiate their alibi thet in the afternoon was compatible with their 
‘we would reject the alibi but also on the having ‘taken part in the murder. The 
following general gorund. The occer- evidence of the prosecution witness, Badri 
fence in question took place on the 1 5th “Singh, that he “saw Narotam on horse- 
‘of August, ltwouldbenatureltosuppose back near S.ndila was obtained long 
‘that if the accused were in possession of before the prosecution could have known 
such clear evidence of an alib; they would the nature of the defence of the accused. 
‘have’ at once on hearing that they were It may be objected that there is no evi- 
implicated in the murder (and they must dence how Gaya Parshad and Jadu Nath 
have heard that they were implicated ‘got from Meharban's field to the Railway 
within a day or two of the occurrence) gone Station. It was, however, for these two 
‘to a Magistre te and stated thet they head persons to prove that they could not 
been wrongly imp'ieated and could give have got to Hardoi by 4 o'clock. We have 
éduvincing proof of theif, absence at the given reasons above to show that, in our 
fime." Even df they hed, before doing this, opinion, it was quite possible. Lastly, the 
wished to verify the precise witnesses ee allegation of the alibi is scarcely consistent 
would pro “e tiéir alibi it was inevitablethat with the suggestion that the murder was 
they, would at o1ce go to these witnesses committed by some one else and attributed 
While their momory was fresh and ask them to the accused owing to the enmity of 
- to beor in mind that they had been with Ganga Bakhsh Singh, Ganga Bekhsh Singh 
them at 9 to Io A, M, on the r5th.. So must have known : thet any “such conspiracy 
far from having done this we find thet the would be difficult to carry out iu ¿ny ccse 
scribe, Hamid Husain, puts as 8 toro days even if the accused had been ct Newada 
aftér the r5ti when Narotam came and, oa the day in question. He would’ never 
told him that there was a case against have attempted the conspiracy attributed 
him... The stamp-vendór, Ram Parshad, to him without ascertaining thet the ac- 
says that it was 2 or 4 days after the 15th cused- were in the neighbourhood on the 
of August, that Narotam came to him. day. ‘He would easily have. come to know 
The’ other. stimp-vendor, Annant Ram, ifall four accused had been away in Hardoi 
does. not ‘mention’ when Narotam came and would never have risked prosecuting 
to: him; Ram Lal, the Pleader’s.‘clerk, the accused for en offence in one place in. 
say that it wasIo or 12 days after the 15th. the knowledge theta complete alibi was 
that Narotain told him of his being implicat-. available to them. 

“éd in the, mürder, We should have expected, ^: Weare, therefore, of the opiuion'that the’ 
tlie:accused at once on Fearing that they. Sessions Judge was: wrong in acquitting 
veré, implicated ` to lave gone and: fixed’ the actused. “As regards the charge under: 
the memory of the witnesses all on oné day’ section 302, Indian Penal Code, we do not | 
and ona date’ very close tothe 15th. Their find that the evidence p10ves that there 
‘nat having’ done-sodoés raise a suspicion was any intention to kill Meharben.- We 
that these LE were approached at: also doubt^whether it can bé: ‘held proved: 
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that the four accused intended to cause 
him ‘such bodily injury as was likely “to 
cause death or that it was their -commor 
intention to cause his death, The medical 
evidence shows that there’ was’ only óne 
wound on the head, aud there is nothing. 
to show by which of the accused: it: was 
inflicted.. Section 149, Indian Penal Code; 
cannot be invoked as there were only four 
accused, -The only offence we find proved 
against the.accüsed ji respect of the death 
óf Méharban is an offence under Section, 
325, ‘Indian Penal Code. ‘The’ evidence 
also .doés not disclose which of the accused 
struck Chunni and the woman. The ac: 
cused could be convicted of causing simple 
hurt to these persons but it does not. seem 
necessary to convict on such charge. 

.The result is that we allow’ the appeal 
and set aside the acquittal, find all the 
áccused, guilty of an offence under 

section 325, Indian Penal Codé, and sentence 
t lem "to seven years rigorous imprison- 
mest each, 


N, A, Appeal allowed. - 


SARETE ET 


ALLAHABAD HIGH COURT. 
Cry, REVISION PETITION No, 127 oF 1922. 
June 4,°1923, 

Present -—Mr. Justice Kanhaiya Lal. 
‘MAHARAJ. PRASAD-—OrrosITE PARTY 
VErSUS 


EMPEROR-—APPLICANT. 

` Criminal Procedure Code (Act V of 1898). 
S. 195—-Sanction for ` perjury —Deposihon. L^ y 
witness—Locus penitentiae. 

: A witness is entitled to locus perittentia and: an 
opportunity to correct himself and if, when he 
gets that opportunity, he re-calls to his" mind ‘any 
fact about which he had made a statement which 
was not quite accüraté'a prosecution for perjury 
in respect of the former statement is Bot 
desirable. 

i Lachhmt Narain v. Babaran 19 Ind. Gas. zia) 
16 O, C. 8r; r4 Cr. L, J. 280, followed. 

* No statement made by a witness in a deposi- 
tion. can be regarded as.a completed statement until 
the deposition is finished and corrected if neces- 
sary; till then it is open to the witness to quality 
ot correct any statement. . 

,Civil revision against the order of the 
Additional Subordinate Judge, Bareilly, 
dated the 24th of. August. A 

Messrs, Nehal Chand and J.M 
fot the. Opposite“ Party: - 


Mr: L. M.' Banérjt, “£or- the Gowa dia 


- 
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-~ JUDGMENT.—The order nd by 
the Court below. is irregular and cannot 
be sustainec. Iu .ü.suit' for the recovery 
of money due on a mortgage made by 
Maharaj Prasad, the mortgagor, Maharaj 
Prasad, was. examined andin the’ covrse 
of his deposition Tie made certain state- 
ments: in regard-{o. which the Court 
below has directed’ his prosecution. ‘The 
miia question for consideration.in that case 
Was, whether the Mortgage in question 
was mide for legal necessity. "Various 
questions were put to him about. certain 


- 


Other trausactions about which he made 


replies which he haa subsequen tly to modify 
O1acertain account, Exhibit3, being shown 
to him: The Court below" was of opinion 
that in saying what he did Maharaj Prasad. 
nid deliberately: made false statements. 
But as pointed. out-in Lachhmi Narain 
v. Emperor (1), a witness is entitled 
to locus, penitentie and: an opportunity’ 
to correct -bimself and if, when he. gets 
that opportunity, he rec calls to his mind 
any fact about which he had made a. state- 
ment which was not quite accurate, a 
prosecution for perjury wil hardly be 
desirable. No statement made by à wit- 
ness in a deposition can be regarded as a 
completed ‘statement until ihe depo dition 
is finished and corrected, if necessary, 
for, till then, it is open to: the witness 
to qualify any statement: or. to correct 
it himself, as this man seems to have done, 
when he was confronted with, a’. certain 
account.- The statements, relied: on were, 
moreover, statements hardly material. to 
the issue before the Court. The order 
for prósecátion does nof ‘specify those 
statements, but refers to: another’ rubkar 
wherein a ‘refer eric eis made tothem.-- Con- 
&ideridg all the circumstances, no useful 
purposé.can be served by allowing. the 
prosectition. to proceed. . 'The:order of the 
Court below is, therefore, set aside and 
the proceedings; if any, ‘started in -purs 
sitance thereut wii be quashed | : 


E xh 


- M. A: A. Order Sel aside : 


M. t7 
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(a) 19 Ind. ‘Cas, 712; 16 O, GC. 615 14 Cr, Li 
J. 280. i i * - . . zs di 
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,, LAHORE HIGH COURT. 
CRIMINAL REVISION NO. 219 OF 1619. 
September 22, TOTO. . 

. | Present -—-Mr, Justice Broad way. | 
. MAHBUB ALI KRAN AND OTHERS— 
ACCUSED--PETITIONERS 
S VEYSUS ` in 
EMPEROR, turoucH FATEH MUHAM-. 
MAD—CoMPLAINANT — RESPONDNET. 
` Qriminal Procedure Code (Act V of 1898), 
$s. 199, 343, 403—-Penal Code ( Act XLV of 
1860), s. 498— Abduction of married woman— 
Complaint by person having cave of woman ——Com- 
plainant, whether can compound offence— Acquitial 
on charge of abduction, whether bars trial on charge 
of detention. | ^ . D. 
- Although by virtue of section 199 of the Crimi- 
nal Procedure Code a person having the care 
of a married woman on behalf of the husband dur- 
ing his absence cán prefer a complaint in tes- 
éct of an offence under section 498 of the Penal 
Code, the only person who is authorised under 
section 345 of the Code of Criminal Procedure 
to compound this offence is the injured husband. 
An order of acquittal,’ therefore, in- respect 
of an offence under Section 498 of the Penal Code, 
which is the result of the offence having been 
compounded by a complainant other than the 
husband, is illegal. 
_ An acquittal on a charge of abduction under 
section 498 of the Penal Code is no bar to the 
trial of a charge of detention. 
i Petition, uncer sections 435 ard 439 of 
the Criminal Procedure Co2e, for revision 
ofan order of the Magistrate, First Class, 
Pind Dadan Khan, District Jhelum, deted 
the 2xst December 1918, 
Dr. Nand Lal, for the Petitioners. 
Lala Hakumal Rut, for the Respond- 


‘ent, 
ORDER.— The facts of this petition are as 


folows.—Fateh Muhammad Khan, a Naik 
in the 17th Cavalry, went o» service 
leaving his wife in charge of his 
inother, Musammat ‘laliabi. During his 
absence it is alieged thet his wife was 
abducted by Mahbub Ali Khan and 
others, The ebduction is said to have 
taken’ place on the .26th December 


1916, Musamimat ‘laliahi endeavoured 
to get her daughter-inslaw back but 


failing in this she lodged a complaint 
under section 498, Indian Penal Cede, 
‘on ,the 27th. Angust — 1917. On the 
16th OooLer 1417 she filed a deed oí. 
compromise uud the Məgistrate passed 
an order to this eflect:.—'' Complainant 


. INDIAN CASES, 


(1923 


does not now wish to proceed with her 
case. She presents n compromise -which 


I accept as the case is vompsundable 
endacquitthe aceused. " I'ateh Mehat- 


mad Khan was in Persia and any 
communication ‘with’ him was difficult, 
if not impossible. On return fromservice 
he filed, on the 2nd September 1918, 
a fresh complaint against the same 
persous charging them with having -ab- 
dusted his wife oa’ the. 26th December 
1916 and having detained her ever’ since, 
Lhe persons accused, the present peti- 
toners, pleaded that under section 03, 
Criminal Procedure Code, the fresh 
complaint could not. proceed as “they 
had a'ready been acquitted. The learn- 
ed Magistrate, however, apparently 
ignored this plea and framed charges 
against the petitioners who have’ now 
come up to this Court oh the revision 
side through Mr. Nand Lal, and I “have 
heard Lala Hakumat Rai en behalf of 
Fateh Muhammad Khan. l 

Mr.Nand Ial has referred me to 
In the matter of Poona Churn Pal (x), 
Empress v, Miyaji Ahmed (2), Heera Bat 
v. Framji Bhikaji (3) erd Thandavan v, 
Perianna (4) es guthorities for the pro- 
popsition that once a person hes been 
acquitted he cannot be tried , again on 
the same facts. He has also refcrred 
me to Emperor v. Bishen Dus (5) and In re 
Kuppusami Atyar (6), as authorities for 
the proposition that thisCourt had power 


toquash proceedings at this stege. Lala 
Hakumat Rai in reply bas referred 
me to Emperor v, Sultan Singh 
(7, Queen-Empress v. Balwant . (8) 
and In re Narayanaswamy Naidu (9). 

(I) 7.C. 447; 3: Ind. Dec, (N. 8.) 837. 

(2) .3 B. 150:2 Ind. Dec, (N. S.) 1015 

(3) 15 B. 349; 8 Ind Dev. (N. S.) 238. 

(4) 14 M. 303; 2 Weir 571; 5 Ind. Dec. (N. $.) 

3. 


Cr. . ; 
(6) 29 Ind. Cas. 109; 39 M. 561328 M. L. J. 
505; 2 1. ,W. 463; 17 M. L. T. 398; (1915) M. W. 
N. 365116 Cr. L. J. 477. ` 

(7) 4 Ind. Cas. 24; 31 A. 606; 6 A. L. J. 8824 


to Cr. Le J : 
. W. N. (1886) 322; 5 Ind, 


(0 1 Iud. Cas. < 4 220 5 M. I. T, 
2331 9 Cr. L. J, 192; 19 M. T. J. 157 (F. B). 
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The Madras cage cited is to some extent 
similar to present matter. 

It has to be borne iu mind that, al- 
though there has been au acquittal, 
this, acquittal was clearly based on an 
erroneous view of the law, for under 
section 345 the only person who is 
authorised to compound an offence 
under section 408, Indian Penal Code, 
is the injured husband, although by 
virtue of section 199, Criminal Procedure 
Code, Musammat Taliabi was competent 
to lodge the complaint that she ‘id, 
The order of acquittal, therefore, was 
clearly erroneous and before proceeding 
further with their present petition I 
issue notice under section 439, Criminal 
Procedure Code, to the petitioners to 
show cause why the order of acquit- 
tal passed on the 16th of October 1917 
should not be set aside. The  offie 
will fix as early a date as possible, 
The present petition will come up again 
on that day, 

JUDGMENT.—- Tie 
this case are contained in my order of 
the 17th May 16919 and need not be 
‘repeated. 

Dr. Naud Lal objected to any inter- 
ference with the order of acquittal on 
the ground that a High Court very 
rately acts on the revision side in matters 
of this sort especially after such a lapse 
of time, Various authorities were cited 
in support of this contention; they, 
however, need no discussion as with 
the principles enunciated in them I 
am in complete accord. It is, however, 
by no means clear that the order ac- 
quitting the three accused was a legal 
one, After a careful consideration of 
the matterI have come to the conclusion 
that I ought not to interfere with it 
at this stage. There reamains the ques- 
tion of quashing the present proceediugs. 

It was argued that as the petitioners 
have been acquitted of having abducted 
the woman they cannot be tried again 
for the same offence,- Accepting the 
orderas one of acquittal which is still 
in force, this contention is correct but 
the charge does not confine itself to 
the abduction of the woman but -includes 
a subsequent’ detention. If it cam be 
proved that the wom an . is: now being 
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detained by the petitioners, T do not 
think tke case is barred. I would, there- 
fore, direct that the Magistrate concerned 
do cousider the question from this aspect 
of the case and if there is  cvidence 
which he believes to establish a present 
detention to amend the charge accord- 
ingly ; if there is no such evidence, the 
plea in bar must prevail. On the merits 
I myself express no opinion one way 
or the other. Let the records be returned 
to the Magistrate accordingly. 

Z. K. Order accordingly, ` 


OUDH JUDICIAL COMMISSIONER'S . 
COURT. 
CRIM NAL REVISION NO. 136 OF 1922, 
December 5, 1922. 
Present :— Mr. Daniels, A. J. C. 
Musammat YEROZA JAN-—ACCUSED-- 
APPLICANT — . < 
VEYSUS 


MIRZA AMIR ALI— OPPOSITE Parry, 

Penal Code (Act XLV of 1860), s. 193— 
Criminal Procedure Code (Act V of 1898), s. 195— 
Evidence Act (I of 1872), s. o1r— Civil Procedure 
Code (Act Vo' 1908), s. 115, O, XVIII, y, 5 
0O. XX V I, r. 35——Oudh Laws Act (XVIII of 
1886), s. 19— Evidence given before Commissioner 
—JD^position not read over to wilness—Perjury— 
Sancion to prosecute whether can be sranted— 
Deposition, whether can be proved — Revision— Costs, 
whether can be allowed. | l 

The provisions of O. XVIII, r. 5 of the Civil 
Procedure Code are not applicable to Oudh, where 
corresponding provisions are contained in section 19 
of the Oudh Laws Act. [p. 446, col. 2.] 

The effect of r, 17 of O. XXVI cf the Civil Pro- 
cedure Code is that the provisions of the Code as 
inforcein Oudh shallapply to witnesses examined 
on Commission equally with witnesses examined 
in Court. [pa 446, col, 2.] 

Section 19 of the Oudh Laws Act does not 
require that a deposition shall be read over to the 
witness, and the same rule applies to witnesses 
examined on Commission. [p. 446, Coi. 2,] 

A sanction fot prosecution, therefore, for perjury 
granted in respect ‘of a false statement made 
before a Commissioner appointed by' a .Court 
in .Oudh,:is not invalid metely.because the state- 
ment in respect of which it is granted was not 
ead to the witness, [Pe 446, col, 2) 


» 
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ts, Where "a Commission is: addressed to a.private 
D he is the delegate of the Court issuing 
.thé 
of that Court and must adopt the procedure. of 
that Court, [ps 436, col; 21- E ae 
^ A Court in Oudh issued a commission to a 
“private person for the examination. of witnesses 
in Behar. Thé Commissioner examined the wit- 
"messes in accordance with the procedure laid 
‘down in'sectioi 19 of the-Oudh Laws Act, and the 
; depositions of the witnessés were not read over 
.to them. D MUN ME EPA : 
-, Held, that the procedure adopted by the Com- 
-missioner was perfectly legal. [p. 447, coi, I.J 

Obiter :—A deposition which is not read over 
to á: witness does not become inadmissible. in 
evidence owing to that defect, Section 9x of the 
Evidence Act, even if it covers a deposition, merely 
excludes oral evidence of its contents, but does 
not make the document.itself inadmissible nor 
prevent its being otherwise proved. [pa 447,col. A 

In ve Naluri Chenchiah, 59 Ind. Cas 
9873 42 M. 561; 36 M. L. J. 295; 9 L. W. 3493 
(1910) M. W. N. 183; 25 M. L. T. 356, 20 Ct. I. 
J. 379, dissented : from. 

Elahi Bahsha Kazi v. Emperor, 45 Tid. Cas. 
258; 45 C. 825; 22 C. W. N. 646; 27 C. L. J. 3771 
19 Cr, L. J. 498, relied on. 

Where sanction for prosecution has been granted 
of refused by a Civil Court and the High Court 
1s moved in revision, the application falls under 
section 115 ^ of-the Civil Procedure Code, and 
the High Court can, in disposing of the applica- 
tion, allow. costs to the successful party asin any 
other civil revision. [p. 447, col. I. ii 

- Musaji . v. . Mohammed Walayatullah | Khan, 
6 O. C, 216, followed. - - 


Criminal revision agaist an order of the 
Sessions Judge, Lucknow, dated the 13th 
November 1922, upholding that of the 
‘Additional Munsif,- Lucknow, . dated the 
25th” - September “1922. . EE. 

Messrs.’ Jz Jackson and 5. N. 
for the Applicant. . — 

- Mr. Nimat: Ullah, ior the 
Party. eS es SG 

JUDGMENT.. —'Phis.is -an application 
under section 115, Civil Porcedure Code, 
fof revision of .an order granted by the 
earned Additional Munsif of Lucknow, 
which has been upheld by the learned 
District Judge. 'The deposition, in the 
„course of which the false statements 
are said to have been mede, wes recorded 
at Gaya by a Commissioner appointed 
by the Munsif under .O. XXVI, ‘The 
Commissioner “appointed was a_ local 
Pleader of Lucknow, ‘Lhe evidence was 
recorded. in accordance with .the law 
of procedure-binding onthe Oudh Courts 
and cgontained.in section X9 of the Oddh 


SUNG, 


Opposite 


Commission” and acts under the anthority- 


~ [1923 


= - -a 
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Laws Aot, 1876. : This section does pot, 
require that a deposition. shall be read 
over to the witness.. Ihe- sitbstantial 
point in the revision is that the deposi, 
tion ought to have been recorded .in the 
manner prescribed, by O. XVIII, 1. 5, 
of. the Code of Civil Procedure, read | with, 
I. I7 of O. XXVI. The section ‘of the 
Code of Civil Procedure. of. 1859 which 
corresponded to .O. XVII, 7..5, of. the 
present Code was repealed as regards 
Oudh by the Oudh Laws Act and the 
corresponding provisions of. subsequent, 
Codes have never been in force in^ this, 
Province, . At the time of- the” Ondh, 
Laws Act there was.no provision in, 
force laying down the mode. in. which, 
evidence should be recordea on. Commtis~ 
sion., Such provisions were inserted 
in subsequent Codes after the “passing. 
of the Oudh I,aws Act. Their eitect 
was to. assimilate the. procedure for. 
recording the Commission evidence, 
with the procedure for recording evidence 
in Court. This is the rule laid dowy 
also by the present Code. Rule 17 of Q.. 
XXVI. runs. TE 

"Phe provisions of this "Code relating, 
to the ...-..i...+..examination - of wit? 
nesses.... « ^ ..Shall apply to persons 
required to give -evidence......under this 
Order." > . l i "o 

The reasonable interpretation of. this 
rule is, in my opinion, that which “has 
been accepted by the learned District. 
Judge, namely, that the provisions of. 
the Code as in 1orce in Oudh shall apply. 
to witnesses examiued on Commission 
equally with witnesses examined. in- 
Court, E "pcr "E Es 

At the close of the argument of the 
applicant's learned Counsef au addítió:al, 
objection not. taken in the. grounds, 
of revision was suggested to the effect, 
that as the Commission. was executed. 
at Gaya -the Commissioner was bound 
to record the evidence according to. the ' 
procedure: iu - force in Behar. If the. 
Commission. had -been addressed to. a 
Court. in Behar there -might have been 
much force. in this, That Court would, 
no doubt have executed the Commission 
in accordance with its own procedure: 
he Commission. was, however, directed 
tg a pavate: person at Lucknow. The 


of the Court 
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Commissioner was, theréfore, a delegate 
of the Court acting under the -Court’s 
authority and the procedure adopted 
by him would naturally be the procedure 
from -which he derived 
‘his authority. RAM 
| I may add that even if I aecepted 


the spplicant's argument. on this point : 


it would not conclude the - matter, I 
"ave been referred to ? ruling of fhe 
Madras. High Court in- Im re Nalluri 
Chenchiah (1), which held that where 


_a deposition is not read.over toa witness 


the deposition is inadmissible in evidence 


-and no other evidence could be given 


Rem 
N 


to prove what. the wituess said. ‘the 
view there taken has beea disapproved 
by the Calcutta High Court in Elahi 
Baksha Kazi v. Emperor (2), "The leaned 
Judges held that section 9I of the Evi- 
dence Act, even if it covers a deposition 
merely exciudes oral evidence of its 
contents but does not make the docu- 
-ment itself inadmissible nor prevent 
its being otherwise proved. It is objected 
that these remarks were really obiter 
as the Court found in the case 


deposition had not been read over, but 
Mr, Justice Beachcroft in his concurring 
judgment rested his decision mainly, 
if not entirely, on the legal p«int, and 
even if the remarks were obifey there is 
nothing to prevent’ my accepting thé 
- Teasoning of the judgment. which, in ty 
opinion, lays down .the correct rule of 
law as opposed to the view .taken in 
the Madras case, On the facts, there is, 
‘no reason to interfere, The result. is, 
that 1 dismiss the present application 
with costs, 

On the question: of costsit . has beer 
argued ou the authority of HMusaji v; 
Mohammed Walayatullah Khan (3) that 
costs connot .be: allowed, but at that 
time the view was taken that an applica- 
tion of this kind did not come under 
the provisions of section 622 of the 


(1) 50 Ind, Cas. 987; 42 M. 5614 36 M. In J. 2961 
L. W. 349; (1919) M. W. N. 1831 25 M. L. T, 356; 
20 Cr. IL. J. 379. 
ant p ya Cas. = $5 r 8253 22 C. W, N, 6463 
eL. 323775 19 Vi. ie Je 498 
i» 6 O, & 2136, . 
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1t that there was no proof that the 
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l goa 

- ` * nih + - 
Code of Civit Procedure, corresponding 
‘to ‘section I15 ‘of ‘the: present Code 
That view is not now accepted ‘and thè 
case being entertained .as a civil revision 


ve - 
fx 2 E" d 


«there is no reason.why costs should not 


be allowed on the same footing,” as 
in any other .civil revision. ^ . e'u 
p aa Application rejected, x 
| 2K, iw gee 
= 
MADRAS HIGH COURT. ^. 


CRIMINAI REVISION CASE No. 74 OF 10221, 

(CRIMINAL RavrsION PETITION No. 70 OE, 
1622.) l 

May 3, 1922. PA 

Present -—Mr, Justice Ramesam, 

_A. MAHALAKSHMI AND oTHERS— 

COUNTER-PETITIONERS—PETITIO NERS. 

> VEYSUS ur pied 

P. SUBBARAVADU AND ANOTHER— .. 

PETTIONERS--RESPONDENTS, ^  ., 
. Criminal Procedure Code (Act V of 1898), 
8. 145— Altachnient and sale of crops —Froceedings- 
drobbed— Order disposing of sale -proceeds,. :.^ € 
- Where a Magistrate declines to continue pros 
ceedings under section 145 of the Criminal ‘ Pro: 
cedure Code in respect of a dispute relating to 
certain crops on the ground that there is no -likeliZ 
hood of a breach of the peace, he has: no. jurisdic- 
tion to direct that the sale proceeds of the crops. 
attached under the preliminary order should be 
deposited im Coit till one of the ‘parties 
establishes lis jigh{ io them in the Civil Court. 
The‘ proceeds ‘mušt be restored to the. person 
from whose possession the crops were taken. 

Subbarama  Aiyar v. Mariya Pillai, 24 Ind. Cas: 
967; 16 M, L, T. 52; 1 L. W. 493; 15 Cr. L. J. 559; 
(1914) M. W. N. 798, followed. 

Petition, under ‘sections 435 and 439 
of the Code of Criminal Procedure, 1898, 
and section 107 of the Government of India 
Act, praying the High Court to revise 
the order of the Court‘of the Deputy Magis- 
trate, Head-quarters Division, Cocanada, 
dated 26th October 1921, in M, P. No. 4 
of I92I.° 7 M 

Messrs; G. ; Laksha manna 
ior the Pet tioners, c 

Mr. V. L. Ethiraj, for the Public Prose- 
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FACTS.—Proceedings ` were instituted 
tinder section 145 of the Criminal Procedure 
Code by the respondent herein who obtain- 
ed: an order of attachment of lands and 
. standing crops;the Magistrate, however, 
held; on’ heating the petitioner, that there 
was no likelihood of a breach of the peace 
and refused to take action under the sec- 
tion. He; however, directed, by paragraph 9 
of his order, that the proceeds of the sale 
of crops subsequent to the attachment 
should be deposited in Court till either 
of the two parties established his right 
in the Civil Court. The propriety of this 
drection was challenged in criminal Te- 
vision case as being without jurisdiction. 

ORDER.—The ' Magistrate found that 
there was no likelihood of a breach of the 
peace and-refused to take action under 
section 145 of ‘the Criminal Procedure 
Code.- If so, he had no jurisdiction to pass 
the direction in paragraph 9 of his order, 
It is hereby set aside, tide Subbarama 
Aiyar v. Mariya Pillai (x). The proceeds 
realised in the- sale of the crops will be 
restored to the persons from whose posses- 
sion the crops were taken, viz, the peti- 
tioners in this Court who admittedly raised 
the crops. It appéars that the right 
to ‘cultivate the land was also put to auc- 
t on and the land was let out to the highest 
bidder. If- so, the rents realised also. pro- 
perly belong to the- petitioners in this 
e tents will also be paid to them by 

"Magistrate. ! | 

B "ads . -Order set aside. 

Z.K. l 
tz) 24. Ind. Cas. 967; 16 M In T. 52; 1 U W. 
ost TJ. 559; (1914) M. W. N. 798; 
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| ALLAHABAD HIGH -COURT. 
CRIMINAL REFERENCE NO, 230 OF 1923, - 
; April 26, 1923. ~ - | 
Preseni:—Mrt. Justice, Daniels.. 
DUKHI-— PLAINTIFE APPLICANT 
versus |. — 
ROR—OPpposite PARTY. . 
E MU: Code (dct V of 1898), 
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S. 349—Trial by Second Class Magistrate— Refer- 
ence lo. Joint Magisirate— Joint Magistrale, powers 


of. 

A Second Class Magistrate trying an accused 
Person under sections 252 and 506 of the 
Penal Code being of the opinion that the accused 
should be houud over under section 106 of the Cri- 
minal Frocedure Code referred the case to 
the Joint Magistrate. Thelatter passed an order 
tmder section 106. On the record going back the 
Second Class Magistrate convicted the accused 
on the substantive charge. On a reference by the 
Sessions Judge; 

Held, that the Joint Magistrate acted without 
jurisdiction and the order passed by him was 
liable to be set aside. 

Criminel reference against the order of 


the Sessions Judge, Allahabad, dated 


the rath of April 1923. 


JUDGMENT.—This case has been 
referred by the learned Sessions Judge 
at Allahabad on.the ground that an order 
under section I06 of the Code of Criminal 
Procedure was passed without jurisdiction. 
A case under sections 352 and 506 cf the 
Indian Penal Code was before a Magistrate 
of the Second Class. Being of opinion 
that the accused should be bound over 
under section 106 of the Code of Criminal 
Procedure, ke referred the case to. the 
Joint Magistrate. The Joint Magistrate 
passed an order under section 106 but 
did not deal with the substantive charge 
and on his sending the record back the 
accused were, convicted by the Second 
Class ‘Magistrate in whose Court the case 
originally was. Under these circumstances, 
the learned Sessions Judge is right in saying 
that the Joint Magistrate acted without 
jurisdiction. The learned Sessions Judge 
appears to be of opinion. that the order 
was a proper order on the merits but he 
has not thought it necessary to ask this 
Court to reastore the order in the exercise 
of its revisional jurisdiction under section 
106 (3) of the Code of Criminal Procedure, 
I. accept the reference and set aside the 
order passed under section 106. ' . 

` Reference accepted. ~ 


QM BET. Order set aside, 
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PRIVY .COUNCIL. 
APPEAL FROM THE OUDH JUDICIAL: 
COMMISSIONER’s COURT, ` 
l May 10, 1923. 
Present :—Lord Buckmaster, Lord 
Dunedin, Lord Carson; Sir-John Edge, KT., 
and Lord Salvesen, 
BALGOBIND, DECEASED (NOW 
REPRESENTED BY SURAJ DAT, AND 
ANOTHER) AND OTHERS— - 
i APPELLANTS 
Versus ` | 
BADRI PRASAD AND ANOTHER— 
RESPONDENTS. 


à 
: Wajib-ul-arz, construction of-—Custom, proef 


Settlement Officers in recording customs in 
wajib-ul-avaiz have to perform duties which the 
Government orders them to perform. One of these 
duties is, to record customs as the Settlement 
Officer finds them, and not as he -might think 
they ought to be. Where itis not shown by reli- 
able evidence that the Settlement Officer neglected 
to perform ‘his duty or was misled in recording 
a custom, and it does not appear that the state- 
ment of custom is ambiguous, the record in a 
wajib-ul-arz of a.custom is most valuable evidence 
of the custom, much more reliable evidence thar 
subsequent. oral. evidence given after a dispute 
as to the custom has arisen. [p. 45r, col. r.] 


. Appeal ‘from a decree of. the Oudh 
Judicial’ Commissioner’s Court reversing 
that of the. Subordinate Judge, Gonda, 


Messrs. De Gruyther, K. C., and Dube, 
for the Appellants. . 
. Messts. Kenworthy Brown and Hyam, for 
the .Respondents.. 


^ .* -* JUDGMENT. 
` Sir John Edge.—This is an appeal from 
a decree of the Court of the Judicial 
Commissioner of Oudh, which reversed 
a decree of the Subordinate Judge of Gonda, 
and dismissed the suit. The suit was 
a suit for the possession of the village, 
Aünian Durga, in the District of Gonda; 


and for mesne profits, and it depended on. 


whether there was or was not a family 


custom in the village by which daughters. 


dnd their issue were excluded from inherit- 
ance, The Subordinate Judge found that 
there was such a custom and decreed the 
suit. The Court of the Judicial Commis- 
. Sioner on appeal found that the custom 
was not proved, and accordingly dismissed 
the suit, . 
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In order to understand how this question 
aS to a custom excluding daughters and their 
issue from inheritance has arisen in this 
suit, itis necessary to refer briefly to the 
family to which the plaintiff, Balgobind 
Pande, had. belonged. Balgobind ‘Pande 
and his three elder brothers, Sital Prasad 
Pande, Radha Pande and Raghubar Pande, 
had, with their father, Narain Dat Pande, 
constituted a joint Hindu family which 
was governed by the law of the Mitakshara 
subject to any lawful variation of that 
law by custom, A lawful variation of 
that law would be a custom which excluded 
daughters and their issue from inheritance. 
Such a custom is not uncommon in Oudh 
and in other parts of India. 

The elder brother of Narain Dat Pande 
was Harnarain Pande who was a sanad 
holder, and was possessed of considerable 
immoveable property in Oudh. Harnarain 
Pande gave some of his villages to Narain 
Dat Pande absolutely. Narain Dat Pande 
also acquired other villages, one of which 
was the village Binduli. ‘Their Lordships 
do not know when Narain Dat Pande 
died. At the Settlement in Oudh after 
the Mutiny, the villaces which Narain 
Dat Pande had self-acquired and those 
which he had acquired by gift from his 
elder brother were by courtesy described 
as taluga Binduli, and the property was 
in the Settlement papers referred to as 
a taitga, Itis not necessary to consider 
whetker that property was or was not 
correctly described as a ‘Zaluga. 

Sital Prasad Pande was at the time of 
the Settlement the manager on behalf 
of the then joint family, and he was also 
the Jambardar of some, if not of all, the 
villages included in the taluga. 


The Settlement Officer prepared a wajib- 
ul-arz for each of the villages. The fourth 
paragraph of the wajib-ul-arz of Binduli 
as translated by the -official translator 
is as follows :— 

' Paragraph 4.—Rights of transfer and 
inheritance. |  - 

' Each of the two co-sharers has the 
right to transfer his share; but so long as 
rone of them is willing to purchase, the 
other shall.not sell to a stranger. The 


rule of inheritance and division (thereof) ` 


in this village is that on the death of a 


a s pman ee D 
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, Co-Sharer. his. sens “become owners of his 
“share -in equal ‘shares’ and ^ the daughter 
"does not get any: share by inheritance. 
“If a'co-sharer has sevetal wives, of. whom 
one has one son and the ‘other several, 
‘then oh the death of the co-sharer his share 
"will be divided? equally. among his sons. 
here is no ctistoni of střibkag (division 
- according. to nüinber of wives). "When one 
. ‘wife Has sons and another has. daughters 
only, then such other will not ‘get a 
Share. The issue of the (iormer) wife - will 
‘possess the ‘share and maintain (in food 
and’ clothing) the deughters and bear ‘the 
expenses of their marriage. If, there ‘is 
“no male issue. born of the wives, they will 
remain in possession in equal shares, The 
widows have uo power to adopt; on (their) 
death’ the nearest relation: of the husband 
succeeds to the share. 
and ‘her. children are given maintenance : 
they „do: not get (inherit) a share." 
The vernacular, words of the sentence. 
which the official translator. has. transla ted 
as “thè rule of. inheritance and division 
(thereof)in this village is that on the death 
. ofa ¢o-sharet his Sons become owners of 
hís'shàte in equal shares; and the daughter 
does not get any share by inheritance," 
given, presumably correctly, by the learned 
Judicial Commissioners in their judgment, 
do n ot. include between tüe words' equal 
shares” and: the. words ‘ the daughter ” 
any word which could be translated as 
“an and. ?”” Their Lordships do not consider 
it ‘necessary to refer this case back to the 
Court: df, ‘the Judicial Commissioner for a 
report as. to whether à word representing 
“and.” is or is not in the original wajib- 
‘ul-arz between the words ‘ ' equal shares ” 
and thé words ‘‘ the’ daughter,” asin either 
event the’ sentence, in their “Lordships 
opinion, would have the same meaning ; 
that is, that.a daughter and her issue are 
excluded from a right of inheritance. Para- 
graph 4.of the.wajib-uL-urz of Binduli is 
not repeated in the wajtb-w-arz of Aunian 
Durga as the:villages of the Settlement 
were treated as villages of the laluga 
JBihduli, having a common custom as to 
- rights of: inheritance; but reference as to 
- the customs ok Aunian. Durga is made to 
‘patagraph.4 "of the. wajib-ul-arz of Binduli, 
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An unmorried wife- 
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“the Settlement. Officer the wajib- ul-arz of 
Aunian Durga, and no exception was taken 
by any one to thérecord of the custom. 
After the Settlement _ the brothers 
separated and the village . Aunian Durga 
fell.to the share of the second brother, 
Radha Pande. Radha - Pande married 
Musammat Janka, but whether the'marriage 
took place before the Settiement or after- 
wards their Lordships do not know. Radha 
Pande had by his wife a dauhgter, Musam- 
mat Thakur Dei, but no son. Musammat 
Thakur Dei married and had a son, ‘Badri 
Prasad, wko is defendant No. 1. Radha 
Pande died in 1901 and on his death 
Musammat Janka came into the possession 
of Aunian Durga for the interest of'a Hindu 
widow. On the 4th April 1902° Musammat 
“Janka granted a perpetual lease of 80 béghas 
of Aunian Durga to ‘Tibhawan Tewari ‘and 
Baleshar ` Tewari, the defendants Nos. 4 


-~ aad 5, and on the 1st May 1902, mortgaged 


with possession an undivided moiety of 
the village to the predecessors-in-title of 


. defendant No. 3. .On the 3rst October, 


IgI6 Musammat Janka made a gift of a 
6 anna, share in Aunian Durga to Gaja-. 
dhar Prasad, defendant No. 2. On the 
3rd November 1916 Musammai Janka 
aud her daughter, Musammat Thakur. Dei, 
gave all such rights and’ interest as. they- 
possessed in the remaining 10 annas share 
of Aunian. Darga tu Badri Prasad, defend- 
ant No. 1, On the 4th March. X917 Musam- 
mit Janka died. On her death the plaintiff 
Bilgobind Pande was the.next reversioner 
to her husband, Radha Pande ; Sital Prasad 
Pande and Raghubar Pande being then 
dead. Oa the 24th August “1917 ‘Balgobind 


" Pande gave ‘an S'annas Share in Aunian 


Dürga to-Kesho Dat'Ram Pande and 
Tikam Dat Ram Pande, who were grand- 
sons of Sital Prasad Pande, being the sons 
of his son, Mahadeo Prasad, who was then 
dead. Od the 7th September I917 Bal- 
gobind -Pande, Kesho Dat Ram Pande 
and Tikam Dat Ram Pande brought this 
suit. Balgobind Pande is now dead, and 
is represented in this appeal by his sons, 
Suraj Dat and Jagdish Dat, a: minor, 
through his guardians  ' ` 

` Itis not proved: or contended: that any 
of the alienations already mentioned by 


l Sital- Prasad Pande signed. the wajib-ul-arz Musammat.Janka were made for necessity. 
of ‘the.village of Binduli, and. verified 9e ore and the only question which it is necessary 


Y 
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for their Lordships to consider is, - whether 
ky custom daughters and their issue.are. 
excluded from inheritance i in Aunian Durga. 
As has been already stated, the learned 
Subordinate Judge, who. tried the suit 
found that that custam was proved. The 
learned Judicial Commissioners who heard. 
the appeal appatently did not doubt that 
the entry of the custom in the waljb-ul-arz, 
of the village Binduli was evidence of the 
custom which governed the right to inherit 
in the village Aunian Durga, but they.were 
of opinion, that paragraph. 4 of the wajib-ul- 
arz of Binduli was ambiguous and that 

owing to that ambiguity the: custom was 
not proved. Itis quite true that a custom. 
is not established by an ambiguous state- 
ment of it in a wajib-ui-arz, - i 


In their Lordships’. opinion there is no. - 


ambiguity in the statement as to the 


custom. The only construction to which it. 


is open is, ia their Lordskips’ opinion, that 
on the. death of an owner of, the village 
no -daughter of his is under any circums- 
tances entitled to a share in the property 
by right of inheritance, whether he had 
left sons or riot. How sucha custom 
would operate in cases in which an owner 
-died leaving no relation but a daughter 
who could inherit itis not necessary now 
to consider. If a daughter had no right 
to inherit, her issue could.not inherit. The 
provision that on the death of a co-sharer 
his sons became owners .of his share in 
equal shares, was probably: inserted to 
exclude any claim : under: a custom of 
ptimogeniture which’ is not an uncommon 
custom in Oudh. 2 

: Settlement Officers in mecordiug customs. 
im wajlb-ul-ardiz have to perform duties 
which the Goyerument : : orders. them to; 
perform, 

One of these duties was, to record customs 


as the Settlement Officer, found them, 
and not as he might think they ought to 


bea. When it is not shown by reliable evi- 
- deacethat the Settlement Officer nee eer 
to perform his duty or was misled - 
recording a custom, and it:does not Ms 
that the statement of the custom is ambi- 
guous, the record in a wajib: mbari of a 
xistom, “muck more reliable evidence than 
tient “oral evidence given “after. 2. 
tom has arisen. : 
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custom is məst valuable evidence of the- 


; 45Y. 


. There was no edla to prove. ot. even 
to suggest that the:Settlement Officer.in. 
‘stating the custom as he. did’ in. the. 
wajib-ul-are hadin any way neglected his ` 
duty in ascertaining what the custom was- 
or was misled as to the caistom ; nor was - 
there any evidence given in this suit in. 
denial of or at variance with the custom. 

Their Lordships find, that the custom 
excluding daughters and their issue from 
inheritance was proved, and they will’ 
accordingly humbly advise His Majesty 
that this appeal should be allowed with 
costs, that the decree of the Court of the 
Judicial Commissioner should be set aside. 
with costs, and that the decree of the Sub- 
ordinate Judge should be restored and - 


Z. K. Appeal allowed, 
Solicitor; for the. Appellants:—Mr, 
Dalgado, 

Solicitors for the Respondents: —Messts, 
Barrow, QUE & eee = 


* affirmed,- 


e 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL, NO. 2516.0F 1919. 
' January 9, 1023. 

Present. L Mr. Justice Sestt-Smith and Mr. 

'  , Justice Moti Sagar. . 
MUHAMMAD HASSAN-UD-DIN—. i 
. DEFENDANT.—ÁPPELLANT | 
UOFSUS . 
! - SATE. ALI - SHAH PLAINTIFF AND" 

OYTHERS— DEFENDANTS—RESPONDENTS. 

`- Limitation Act (IX of nea s. 5—Civil Pro- 
cedure Code (Act-V of 1908), O. XLIyv. x, .O.. 
ALII— Appeal, .second—Copy “of judgment - of 
Trial Court filed after expiry of limitation —Ex- . 
tension of timée—sSufficient cause— Ignorance of- 
yule-—Custom— Alienation — Necessity —~-Antece- 
dent-debi— Alienation for purposes of trade... 

A memorandum of second. appeal to the High. - 
Court must be accompanied by a copy of the, 
judgment of the Court of first instance, and if the’! 
latter is not presented till after the.périod of limi- - 
tation has expired, the appeal should ordinarily.: 
be rejected as barred by limitation. [p. 452, col. 2. 1, 

. Molu Mal v. Sri Ram, .63 Ind. Cas, 33; 2 2l. 

(al 99, followed. P RS 

-Where it was found that the copy of- ^hejüdg-^ 
ment of the Court of first instance was : not.: 
presented within limitation owing to the fact:that - 
sufficient time had not elapsed after the publica- : 
ton ofthe rulerequiring -such’ copy to ‘be filéd- 


-along with a memorandum ‘of second appeal, ‘for > 


_ the rule to become well known at the time when, 
; the appeal y was filed : | 


"- 


TN | 


-- Held, that, there was sufficient eause, with n 
the. meaning of section 5 of the Limitation Act, 
for extending the period of limitation prescribed 
for the appeal. (p. 452, col, 2.] 
Ordinarily, the payment by an alienee of an 
antecedent. debt'due to a third person is justified 
and there is no negessity for the alienee to go 
further and to prove that the previous debt was 
in itself incurred for necessity. (p. 453, col. 1.] 

It cannot be laid down that, under no circum- 
stances, can a member of an agricultural tribe 
alienate ancestral property for the purpose of 
engaging in trade. [p.453, col. 2.] 

'Sania Singh v. Waryam Singh, 24 Ind. Cas. 
361; 19 P. R. 1915; 207 P. L. R. 1914; 147 P. W. 
R. 1914, explained. 

. Where au alienor, who owns a very small piece 
of land, which is not sufficient to enable him to 
eatn his living as an agriculturist, and who has 
no other means of subsistence, alienates the land 
for the purpose of engaging in trade, the alienation 
cannot be challenged on the ground of want of 
necessity.[p. 453, cols. x & 2.] 


Second appeal from a decree of the 
District Judge, Attock at Campbellpur, 
dated the 3oth July x919, reversing that 
of the Senior Subordinate Judge, Attock 
at Campbellpur, dated the 6th May 1918, 

Messrs, Ghulam Rasul. and Mul Chand, 
for the Appellants. 

Dr. Nand Lal, for the Respondents. 


` JUDGMENT.—The facts of the two cases 


ovt of which the two connected second. 


áppeals Nos. 2516 and 2517 of 1919 arise 
are briefly as folluws:;— . 

Ou the 25th October ri9rix Chiragh Ali 
Shah, a Sayad, of Campbellpur, Saidan, 
mortgaged a sera? situate in Campbellpur 
Cantonment to ore Sundar Singh for 
Rs. 700 and promised to pay interest at 
Rs. I-8:0 per.cent. per mensem, On the 9th 
January 1914 he sold this serai to Muham- 
mad Hassan Din, defendayt-appellant, of 
Mansar, for Rs. 1,250 which included Rs. 750 
payable to Sundar Singh, mortvagee, The 
plaintiff Saif Ali Shah is the son of the 
alienor and he brought two suits praying 


.for declaratons that both the mortzage 


and the sale should not affect his riehts 
after thedeathofthealienor. Consideration 
for the mortgage is said tohave been borrow- 
ed to'pay off a prior morteaee of Rs, 140 
and.for purposes of trade. "The learned 
District Judge held that Chiragh Ali Shak, 
being a Sayad apriculturist, could not 
alienate ancestral property for purposes of 
carrying.on trade and, therefore, found that 
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_ to become well known by the 30th October 


(1923 


there was no necessity for the mortgage. 
He also found that the balance received 
by the vendor at the time of the sale was 
not taken for a necessaty purpose. He 
accordingly decreed both the suits. The 
vendee has filed a second appeal ir each 


.of these two cases, 


- A preliminary objection was raised by 
Dr. Nand Lal on behalf of the respondents 
that the appeals were barred by time. 
The appeals were filed within time on the 
30th of October 1i9r9, but were returned 
on the 11th November, as copies of the 
judgments of the Trial Court had not been 
filed. The appeals. were re-fled on. the. 
27th November 19109 and if that be taken 
as the date of filing the appeals they were 
‘time-barred. In Molu Mal v. Sri Ram. (x) 
it was held that a memorandum 
of second appeal to the High Court 
must be accompanied by a copy of 
the judgment of the Court of first 
instance, and if the latter is not pre- 
sented till after the period of limitation 
has expired, the appeal should ordinarily 
be rejected as barred by limitation. : Under 
O. XLII, read with O. XLI, r. I, Civil 
Procedure Code, the only copies which 
it is necessary should accompany tke 
Memorandum of Appeal are copies of the 
appellate decree and of the judgment 
on which it is founded; but this Court, 
in exercise of the powers conferred upon it, 
has-made a rule thatin the case of second 
appeals the Memorandum of Appeal shall, 
in addition. to the copies specified -in O. 
XLI, r. 1, be accompanied by a copy of the 
judgment of the Court of first instance, 
This rule is dated the 17th October 1919 
and was published in the Punjab Govern- 

ent Gazette of the 24th October 1919 
as Notification No. 4685-G. | 

Now, the appeals in thís case were filed 
on the 3oth October 1919, in other words, 
six days after the new rule was published 
in the Government Gazette, It is, there- 
fore, contended that there is sufficient 
cause within the meaning of section 5 of 
the Limitation Actfor admitting the appeals 
beyond time. In our opinion: there had 
not beer sufficient time for the new rule 
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de áppeals were re-filed 
nable’ period wè consider 
sufficient cause within the 
jection S.of-the Limitation 
jhowever, pointed out by Dr. 
hat a copy of -the judgment 
irt of first instance in the case 
A to -tŁe '" mortgage has not 
eL up to the -present | tite. 
The' subordinate ` Jud ge. disposed’ “ci 
both the suits. Nos. 103 and. . 104 
, of 1917 by one and the same. jüdgment 
ardacopy of this has been field in the appeal 
relating to the sale. ‘In the case relating 
to the mortgage the Subordinate Judge 
recorded merely :a. brief ‘order :— 

* For detailed judement see File No. 103 
of 1917. Plaintiff's suit dismissed, parties 
to bear their own costs: File.” 

This is not really: a judgment at all 
and,in our opinion, theré has been a sub- 
stantial. compliance: with thé law by filing 
. a copy of tbe detailed judgment in the 
appeal relating to the sale. We, there- 
fore, overruled Dr. Nand Lal's prelimin ary 
objection, 

As will appear from what we have gl- 
ready stated, the vendee: was a difterent 


' la. 


person to the mortgagee. Ordinarily, the. 


payment by an alience of ar antecedent 
debt due to a third person is justified and 
there is no necessity for tle anenee to go 
further and to; prove that the previous 
debt was in. ;itself incurred for necessity. 
In the- present case, however, the mortgage- 
deed was attested by Muhammad Gul, 
the father of the vendee. Muhammad 
Gul was the agent of the vendée, his son; 
and the conttact of sale was entered into 
through him. "The. learned District Judge, 
therefore, was of opinion; that the vendee's 
father and agent-had reason to know or 
believe that the object for which the mort- 
gage-debt was raised was not a necessary. 
one. 


that the antecedent-debt was due to a third 


paity. It is urged before:us that the only. 
with which Muhammad Gul, 


knowledge 
was figed was that. the mortgage-debt 
was raised to pay. of a previous mortgage 


and for purposes of trade, and that the ` 
mortgagee was not bound to see that the. 
money. advatced by him was applied to. 
the purposes for whieh it was alleged to 


>} 


He, therefore, held that-the vendee 
was not, protected merely by the fact. 


e 


havè been taken. It appears that at the 
time of the mortgage Chiragh Ali Shah 
had only some 10 or ii kanals of land, 
This was not sufficient for him to earn his 
living as an agriculturist. It was held 
in the case reported as Santa Singh v. 
Waryam Singh (2), that money berrowed 
for purposes of trade could . not be regarded 
as money borrowed for a necessary pur- 
pose. What the Judges said in that case 
was that,— 

. “We have no doubt that village custom 
would not look with favour upon the con- 
version of a fat agriculturist into a shop- 
keeping trader and would noct countenance 
an alienation. of. ancestral land in order to 
enable such agriculturist to. carry on the 
business of his shop.” 

The facts of that case are distinguish- 
able from those of the present one. There 
the alienor was an agriculturist end a 
lambarday and was alienating 4 part of 
the ancestral land in order. to engage in 
trade. Inthe present case the alienor had 
no other means of subsistence and, under 
these circtimstances, we think he was justi- ~ 
fied in alienating the serat fcr the purposes 
stated by him. We do not think that 
the Division Bench in the 1915 case 
intended to lay down that, under no circum- 
stances, could a member of an agricultural 
tribe’ alienate ancestral property for the 
purposes of engaging in trade. 

Having regard to the facts, we think that 
the: vendee in this case was fully justified 
in payirig off Rs. 750 due to the prior mort- 
gagee, and that he was not bound to show 
how the money advanced by the mortgagee 
"was actually expended. As regards the 
balance of Rs. 500, the finding oi the learned 
District Judge is one of fact and cannot 
be contested in second appeal. 

The reslult is that we accept -both the 
appeals and, setting aside.the orders of 
the lower Appellate Court, we dismiss the 
plaintiff’s suit in regard ‘to the mortgage... 
In the suit relating to the sale we give 
the plaintiff a decree to the effect that the 
sale-sball not affect his reversionary rights 
except tothe extent on Rs. 750, and that 
he'can recover ‘the property sold on pay- 
ment of this sum. Under all the: circum- 
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stances ;of “the case, we direct that the’ 
.parties ‘should Fear -tkeir own costs in all 
Courts. ` 
(EOS Appeal accepted. 
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^" PATNA HIGH COURT. 
" APPEAL FROM APPELLATE DECREES 
. Nos. 928 AND 929 OF 1920. 
7 July 27,1922. . 
_. ., Present :—Mr. Justice Coutts and 
E Mr. Justice Das. "- 
` Maharaja KESHO PRASAD SINGH— 
. ,PLAINTIFE—A PPELLANT 
; YErsus 
RAMDENI SINGH—DEFENDANT— 

EE, . RESPONDENT. i T 

. . Bengal Tenancy Act (VIII of 1885), ss. 52 (1 
9 AES — Rent, meaning of—Sult by co-sharev 

landlord for hs shave of vent—— Tenant, whether 
can claim abatement. => = 
Rent.nuuder the Bengal Tenancy Act meatis, 
whatever is lawfully payable or deliverable in 
money or kind by a tenant to his landlod on 
account of the use or oécupation of the holding: 
bythetenant. That, which is payable by a tenant 
not to his landlord, which must mean the whole 
body of landlords, but only to one of them is not 
rent, [p. 457, col. 2.] 

A mit by a co-sharer landlord for that which 
is payable to him by a tenant on account of the 
use of occupation of his share of the land is not 
a suit contemplated by the Bengal Tenancy Act, 
the decree passed in such a suit is not a decree 
under the Bengal Tenancy Act, and such a decree. 
is executable under the Civil Procedure Code and 
not under the Bengal Tenancy Act.  [p.457, 

i. 2} 
ae : rent-suit by a co-sharer landlord, who under 
an arrangement between himself, his co-sharer 
landlords and the tenants, was entitled to collect 
his share of the rent separately, the defendants 
elaimed’ a reduction of the rent proportionate 
to a deficiency in the area of their holding; 

Held. that the tenants could claim tbeabate- 
ment of rent in this suit. [p. 456, col. 2.] 

Bhoopendra Naram Dutt v. Romon Krishna 
Duit, 27 C. 417; 4 C. W. N. 107; 14 Ind, Dec. 
(N.S.) 275 and Khellermani Dasi v. Jiban Krishna: 
Kundoo, 28 Ind. Cas. 510;2x C. I. J. 315; 19 
C. W. N. 546, referred to. ` l 


* 


Appeal from a decision of the Addi. 
tional District Judge, Shahabad, dated the _ 
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28th April 1920, reversing that of tke 
Munsif, Shahabad, deteq the 26th July 
1019. ` l P 5 
Messrs; Kulwant Sahay and Nirsu Narayan 
Sinha, for the A ppellant. 
Mr. Katlas Patt, for the Respondents, 


JUDGMENT. 

Das, J.—'These appeals arise out of suits 
for rent by a co-sharer landlord who, under 
an arrangement between himself, his co- 
sharer landlord and the tenants, is entitled | 
to make separate collection of his share of 
rent. The defendants in their written sta te- 
ment claimed an abatement of rent under 
section 52 (1) (b) of the Bengal Tenancy 
Act, The Courts below have concurrent- 
ly found that there is a deficiency in the area 
of the holding of the defendants as comp ared 
with the area for which rent has been 
previously paid by them. The Court of 
fitst instance being of-opinion that a claim 
for abatement could not be put forward 
in a suit in which all the landlords and 
all the tenants are not parties, refused to 
give effect to the plea. The lower Appel- 
late Court has taken a different view and 
bas given the defendants a decree for abate- 
ment of rent. 

In this Court, it was urged by Mr. Kul 
want Sahay on behalf of the appellant- 
landlord that the view of the learned Judge 
in the Court below is erroneous and that he 
was conclusively bound ty a decision of 
this Court in the case of Barhamdayal 
Singh v. Maharaja Kesho Prasad Singh, 
S.A. No. 2797 of 1915. ‘Lhe decision referred 
to undoubtedly supports the argument 
of Mr. Kulwant Sahay. That decision 
is, however, a decision of a Single Judge; 
and, though it is entitled to great weight, 
it is necessary for us to examine the princi- 
ple upon which that decision rests. The 
view of the learned Judge in tLe case cited 
is this; that a claim under section -52 of 
the Bengal Tenancy Áct is subject to the 
limitation imposed by the Legislature in 
section 188 of that Act, and that the claim 
canrot be given effect to exceptina proper. 
ly constituted suit between all the larálords 
and ali the tenants. 'Ibe arguments em- 
ployed by the learned Judge receive con- 
siderable supp ort from certain observations 
made by the learned Judges in Bhoopendra 
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- Navain Dutt v; Romon Krishna Dutt (x), 


but are negatived by the decision in Khetter- 
mani Dasi v. Jiban Krishna. Kandoo (2). 


“The decision in the last mentioned case, 


however, is confessedly based on the decision 
in the first mentionedcase and, in so far 
as it: clearly misstated the rule laid 
in Bhoopendra Narain Dutt y. Romon. 
Krishna Dutt (x), it can marcy be re- 
garded as an authority of much force. 

- Section 52 (1) (b) of the Bengal Tenancy 
Act provides that every. tenant shall ` be 
entitled to a reduction of rent in respect 
of any deficiency proved by measurement. 
to exist in the area of his tenure or holding 
as compared with the area for which rent 
has been previously paid by him, unless 
it isproved that the deficiency is. due to. 
the loss of land which was added-to the 
area-of the tenure or holding by alluvioa 
or otherwise, and that an addition has 
not been made to the rent in respect of the 
addition to. the area. It is not disputed 

that all the circumstances are present im 
this case entitling the tenants to claim an 
abatement of rent under section 52 (x) (b). 
of the Act; but it is urged before us that 
section 188 of the Act, effectively prevents 
the tenants in this case from claiming the 
benefit of section 52 (1) (b) of the Act. 

Section 188, upon which reliance is placed 
by Mr. Kulwant Sahay, provides that where 
two or more persons are join landlords, 

anything which the landlord is under the 
Bengal Tenancy Act required or authorized 
to do must be. done either by both or . all 
those persons acting: together, or by an 
agent “authorized to-act on behalf of both 
or all of them. It will be noticed that 
section 188 applies to joint landlords 
énd applies only where the landlord is 
required or authorized by the Bengal. 
Tenancy Act to-do something. The sec- 
tion has no direct app lication to the tenaats ; 
and it certainly does not touch the question 
whether the tenants being authorized to. 
claim a right as against the landlords. 
and (as in this case) acting together can 
put forwerd that claim in a suit by a co- 
sharer landlord. The principle that under- 


(1) at » 41754 C W. N. 1071 14 Ind. Dec. 
S.) 2 
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lies section- 188; is this: that, ids two-or 
more persons have a joint right, they cannot. 
assert that right except jointly. . But here 
the defendants are the only. tenants of the 
holdings in respect of which these ‘suits. 
have been brought, -and they. are certainly. 
acting together in putting forward. their 
claim for abatement of rent in these suts, 
Even if section 188 were to apply toa case 
of tenants asking for abatement- of rent, à 
proposition to which, as at present advised, 
I do not assent, I can See nothing in its 
operation which would prevent joint tenants 
from putting for war d a claim or ‘abatement 
of rent ina suit against them by a co-sharer. 
landlord. Section 52 (r) (b) is. expressed. 
in the widest terms ‘and, in my view, we. 
cannot take away or add to the express 
provision of the Legislature | by. havi ng. 
recout séto an alleged principle on which 
section 188 is said to rest. 

I have now to consider the cases which 
were cited before us. _ In the case of Gopal 
Chunder Das v. Umesh Narain. Cho wahry 
(3) the Calcutta High Court heldthat, havy- . 
ing regard totheprovisions of section 188 of 
the Bengal Tenancy Act, 1885, where two 
or more personsare joint proprietors, they 
must all join in a suit for enhancement 
of rent under section 30 of the. Bengal. 
Tenancy Áct or for additional rent unde: 
séction 52 (1) (a) of that Act. Solar as a 
suit under section 30 is concerned, it is - 
clearly a suit whichthelandlor d isauthorized 
by the Bengal Tenancy Act to bring. That: 
being so, section 188 must be read as im . 
ported into ‘section 30 with theresuh that. 
a suit for -enhancement of rent by a co- 
sharer landlord. would-be barred under the. 
provisions of section 188 of the Act. A’ 
suit for- additional rent by a co-sharer 
landlord stands on à somewhat different 
footirig. “Section 52 differs from section 


' 30 in so far as section 52 declares the lia bili- 


ty of the tenant to pay additional rent, 
but does not expressly aüthorize theland- 
lord to bring a suit or import the provisions 
oi section 188. The learned Judges, how- 
ever, took the view that the same princi- 
ple applies alike to a claim for ‘enhanced 

rent and toa claim for additional rent. 

This. decision, in no way, throws iid light 
on the case before us, 


(3) 17 C.. 695; 8 Ind, Dec,- (N. $) 1094. N 
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The nest case is. that of Bhoopendra 
Narain Dutt v. Romon Krishna Dutt fI). 
The question raised in that case was whe- 
ther in a suit for. rent brought by some 
of the several ;dint landlords against one 
of several joint tenants for recovery of the 
plaintif?s share of the rent payable on 
account of the defendant-tenanis’ <] are 
of the tenure under a previous arrange- 
. ment, the tenant-defendant could claim 
abatement under the provisions of section 

52 fr) (b) of the Bengal Tenancy Act. The 
learned Judges answered the quesition jn 
/the negative. So far as the actual decision 
is concerned, it is undoubtedly right; but 
in deciding thecaseSir Francis Maclean 
expressed the opinion that the principle 
underlying section 188 applies to the con- 
verse case of a co-sharer tenant claiming 
the benefit of section 52 in a suit such as 
that which that learned Judge was consi der- 
ing, and that a relief under section 52 
could not be granted except in a.suit bet- 
ween all the co-sharer landlords and all 
the co-sharer tenants. In my opinion, 
it was not necessary to have recourse to 
section 188 for the purpose of deciding 
the case‘ it was sufficient to say, as the 
Jearned Judges did say, that the expression 
"tenant? in section 52 did not include 
the case of a mere co-sharer tenant who 
.had only a fractional share in the tenure, 
but that it meant the tenant of the tenure, 
not one of many tenants. The only prin- 
ciple which underlies section 188 of the 
Act is that where two or more persons 
have a joint right between them, they can- 
not assert it excépt jointly. That prin- 
ciple is recognized in section 52 of the 

Act, and I quite accept that if two or more 
co-sharer'tenants have'a joint right for 
abatement, of rent, they can only assert 
that right in a, suitto which all the tenants 
are parties, In the case before us all the 
tenants are parties to the suit and the 
actual ‘decision in the case cited does not 
prevent them from asserting that right 
as against a co-sharer landlord. 

. The last case to which I need refer is 
that of Khettermant Dasi. v. Jiban Krishna 
Kundoo (2). The learned Judges in that 
case held that section 188 has no reference 
to joint tenants and catinot apply by ana- 
logy to a co sharer tenant who brings 
a suit authorized by the Act, ¢.g.; a sut 
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for abatement of rent. As I have said ` 
before, section 18S need not be imported 
into section 52 of the Act; for the expres- 
sion ''tenant"' in section 52 must mean 
the tenart of the holding and not ore cf 
the tenants.of the holding. "Tbe decision 
is also open to the objection that it is ex- 
pressly based on the decision last discussed 
which undoubtedly lays down a contrary 
Proposition. 

These are all the cases which were cited 
before us. Except the decision of tl's 
Court to which I have referred, there is 
no decision which expressly decides that 
it is not open to tke tenants of a holdirg 
in a suit by a co-sbarer landlord to claim 
abatement of rent. "Ile section is in very . 
wide terms and there is nothing in section 
188 to control it. In my opinion tke 
defendants are entitled to claim an abate- 
ment of rent in the suit brought against 
them by the co-sharer landlord. 

ihe case may be put in another way, ` 
A co-saharer landlord has no absolute 
right to maintain a suit for his share of rent, 
He may be allowed to bring such a suit 
under an atrangement between all tke 
landlords and all the tenants: but that 
arrangement must be consistent with tke 
continuance of the original lease of the entire 
kolding, see Guni Mahomed v. Moran (2). 
It has been held that though the co-sharer 
landlords may have the right under such 
an arrangement to collect their portion 
of the rent separately, there is rothing 
to prevent them from reverting to their 
original condition if they are ell agreed, 
and that a suit brought by all the.co-sharers 
for the recovery of the entire rent is main- 
tainable, see Raja Promodanath Roy v, 
Raja Ramoni Kant Roy (5) and [Shyama 
Charan Bhattacharya v. Akhoy Kumar 
Militer (6)]. In the last mentiored case 
Pratt, J., came to the conclusion that an 
arrangement. for seperate collection of 
rents is an arrangement for mutual conveni- . 
ence and cénnot bind tle parties for all 
time, but may be putan erd to by the 
tenants or by the I:ndlerds collective- 
ly, though not by ore of tke Irnéicids 


(4) 4C. 96;2 C. L. T. 370; 2 Ind. Dec, 
g F. ES J. 379; 2 In ec. (N. S) 


(5) 9 C. W. N. 34. 
(6) 1o C, W. N. 787; 3 C In J, 627, 
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against the consent of the others. AÑ 
these cases were reviewed by . Rampini 
and Weodrofe. JJ., in Akshoy Kumar 
Miira v, Gopal Kamini Debt (7), "Tte 
learned Judges approved of all the deci- 
sions to which I have referred and came 
to the conclusion that there is nothing 
to prevent the co-sharer landlords at any 
time from puttirig ar end to the arrange- 
mënt under which they have been collect- 
ing their rents seperately, If that Le so, 
it is equally open to the tenant.to put 
an end to the arrrangement and to refuse 
to pay ren“ parately to the landlords. 
ay, at any time, take up 


the po' at circumstances have arisen 
which make it impossible for him 
to p fent separately to tke lard- 
lore e circumstances of. the present 
ca/ tainly such as .would entitle 
aH to take up that position. Sec- 


(b) of the Bengal Tenancy Act 

Kenants a right to claim abate- 

fent under certain circumstances, 

~~ ffor the landlord is that though 

. "^ Circumstances exist which would 


entite the tenant to claim “abatement. 


of rent, still he cannot do so having regard 
to the fact that the suit is by a co-sharer 
landlord and not by the whole body of 
landlords. The tenants may retort by 
saying :"‘ If that be so, we refuse to pay 
you your share of rent and require you 
to bring a proper suit for rent by you and 
your co-sharer landlords in which case, 
it would be-open to us to claim abatement 
for rent." There is, in my opinion, no 
doubt that the tenants could take up that 
position and compel the landlord’ to consent 
to an abatement of rent in his suit for his 
share of the. rent, l 

It has been urged before us that to allow 
the, tenant to claim abatement of rent 
ina suit to which the co-sharer landlords 
are not parties is to affect the integrity 
of the rent without giving any opportunity 
o the other co-sharer landlords to be heard. 
is argued that rent is one and entire 
hat to affect that one aud entire sum 
rent payable by the tenants jointly 
ipint landlords in a suit to which 
not all parties is to invite compli- 
e argument assumes that. what 








10 C, W, N, 932, 
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is paid by a tenant ton co-sharer landlord 
under an arrangement is, in fact, rent; but 
it is nothing of the kind. No doubt, it 
has been referreg to as rent in the decisions 
of our Courts, but thet is only for want 
ofa better term. “ Rent" under the Bengal 
Tenancy Act means whatever is lawfully 
payable or deliverable in money or kind 
by a tenant to his landlord on account 
of the use or occupation of the holding 
by the tenant. That which is payable 
by a tenant not to his landlord, which must 
mean tke whole kody of landlords, but only 
to one of tkem is not rent.. A-suit by a 
co-sharer landlord for that which is pay- 
able to him by a tenant on account of 
the use or occupstior of his share of the 
land is not a suit contemplated by the 
Bengal Tenancy Act;the decree passed 
in such a suit is not a decree under the 
Bengal Tenancy Act and such a decree is 
executed under the Code of Civil Procedure 
and not ‘under the Bengal lenancy Act, 
It may be urged that if. what is payable 
by a tenant to a co-sharer landlord is not 
rent then section 52 is clearly inapplicable. 
That may be so; but the principle under- 
lying section 52. is undoubtedly applicable 
and it would entitle the tenant to take up 
the attitude either that as he is no longer 
in possession of the landlord’s share of the 
land held by him there ought in equity 
to be an apportionment of that which 
was hitherto payable by him to the land- 


lord_on account of the use or occupation |: 


of his share of the land ; or that the condi- 
tion under which he agreed to pay to the. 
làndlord his share of tbe rent no longer 
exists and that he would not pay. to the 
landlord his share of rent unless all the 
landlords join in bringing a suit as against 
him or unless the co-sharer Jandlord con- 
sents to an. apportionment of rent. A 
relief given to the tenant in a suit by a co- | 
sharer landlord for his share of the rent 
does not ir any way touch the integrity 
of the rent, for the subject-matter of the 
suit is not rent but that which is payable . 
to. the co-sharer landlord by the tenant: 
on account of the use or occupation of the ` 
co-sharer landlord’s share of the land.. 


: Is my opinion there is no answer to 


the claim put forward on- behelf of the 
tenants in these cases. The decision o 
the learned Judge in the Court below is, 
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‘these appeals with costs, _ 
‘Coutts, J.—I agree. 
K.S. D. & N. H. Appeals dismissed, 


- 


Sir 


7 - MADRAS HIGH COURT. - 
: APPEAL AGAINST APPELLATE ORDER NO, 34 
OF 1921, | 
LR . January 20, 1922. ! 
` Present -— Mr. Justice Spencer and 
MINE Mr, Justice Krishnan. 
. KONDINE KAMAYA AND ANOTHER— 


if 


Min 


APPELLANTS 
ee ae VEYSUS 

` KOVIDENA RAMAMMA AND OTHERS 
—RESPONDENTS, 

| Limitation Act (IX of 1908), Sch. I, Arts. 


166, 181-—Civil Procedure Code (Act V of 1908), 
S. 47,, O. X XI, vv. 22, go— Execution of decree— 
Sale— Failure io give notice to judgment-debtor— 
Application .to set aside sale, nature of—Limita- 
tion. 

* An' applicatiou under section 47 of the Civil 
Procedure Code to set aside an auction-sale is 
governed by Art, 166 and not by Art. 181, 
of Sch. 1 to the Limitation Act.. 


> Muthiah Cheiliar v. Bava Sahib, 26 Ind. Cas. 
46; 27 M. L. J. 605; 1 L. W. 969, Thekkedath Neelu 
Neithtay ve Subramania Moothan, 53 Ind. Cas. 
. 809; (1919) M. W. N. 897; 11 L. W. 59; Satish 

` Chandra v. Nishi Chandra Dutta, 54 Ind. Cas. 


x 


431,40 C. 975," Pasumartt Payidanna v. Ganti 


'Lahkshminarasamma, 29 Ind, Gas. 314; 38 M. 1076;. 


28 M. L. ] - 525, followed. ' 
a Shivbai Babya Swami v. Yesu Cheoo Nayakin, 
48 Ind. Cas. 130; 43 B. 235; 20 Bom. L. R. 925, 
Baldeo Singh v. Meghu Singh, 74 Ind. Cas. 
202; (1919) Pat. 386, distinguished. 

. Quaere :—Whether an application to set aside 
an auction-sale on the ground of want of notice 
to the judgment-debtor falls under section 47 
of O. XXI, r. 90, of the Civil Procedure Code. ° 


. Appeal against. an order of the District 
Court, Guntur, in Civil Miscellaneous Appeal 
No: 27 of 1920, preferred against the 
order of the District, Munsif, Narsapur, 
in. Miscellaneous Petition No. 3965 of r9rg, 
(in Original Suit No. 63 of 1904 on the 
file of the Bapatla Munsif’s Court). 


a 14 - = > 
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.n my opinion, right and I would dismiss . 


lies. 
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Messrs. B. Jagannatha Rao and M. Rama 
Chandra Rao, for the Appellants. ^ < 
Messrs, P. Narayanamurty and P.-Salya- 
narayana, for- the Respondents. |. 
JODGMENT.—-A preliminary objection 
has been raised that no second appeal 
We are inclined to think that this 
is a good objection, and that the failure 
to give the petitioners notice before the 
sale though they had attaiaed majority 
between the.date of decree, and the date 
of execution isa mere irregularity in publish- 
ing the sale which would bring the applica- 
tion within rulego. . . ; 
But it is. unnecessary to decide this 
point as, assuming. that the application 
can be treated as one. under section 47, 
it was clearly out of time under Art. 166 
of the Limitation Act, not having been 
‘made within one month of the sale. 
For the proposition that Art.. 166 and 
not Art, 181 will apply even to appli- 
cations which fall under section 47, there 


. is ample authority in Muthiah Chettiar `v. 


Bawa Sahib (x), Thekkedath Neelu Neithiar 
v. Subramatria Moothan (2), Satish Chandra 
v. Nishi Chandra Dutta (3) and Pasumartt 
Payidanna v. Ganti Phhshminarasamma (4), 

The cases in Shivbat Babya Swami. v. 
Yesu Cheoo Nayakin (5) and Baldeo. Singh 
v. Meghu Singh (6), in which Art. 181 was 
applied, can be distinguished.. The first 
was a case where an ex parte decree had 
first to be set aside before the applicant 
had any locus standi to- set aside the salé 
in execution of.that decree, and the Patna 
case was one of fraud and not illegality 
or irregularity. 

The civil miscellaneous 
is dismissed with costs.. 
M. CB C 

Z, K. 


second appeal 


Appeal dismissed. 


“(1) 26 Ind. Cas. 46; 27 Ml, J.. 605 1 L. W. 969. 
(2) 53 Ind. Cas. 809:(1919} M. W. N., 897; 1x k. 
W. 59. : 

(3) 54 Ind. Cas. 431; 46 C. 975. ' 
(4) 29 Ind. Cas. 314; 38 M. 1076; 28M. I. J. 525. 
(5) 48 Ind. Cas. 1301 43 B. 235; 20 Bom. L. R 

925. ` 2 P? 
(6) 74 Ind. Cas. 202; (1919) Pat. 386. 
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-.OUDH JUDICIAL COMMISSIONER’S 
"COURT. f 
SECOND Cvr APPEAL NO, 93 OF 1922. 
August 17, 1022. .. 
Present:—M1. Ashworth, A. J. C. 
Musammat KUSAM DEI AND ANOTHER— 
DEFENDANTS~-APPELLANTS 
i YENSUS : 
. HAR DUTT AND OTHERS—PLAINTIFFS 
—RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), 
s. III (b)— Civi] Procedure Code ( Act V of 1908), 
O. I, v. x, O. II, v. 2—Parliilion— Tile swit— 
» Joinder of partles—Parties not directed by Re- 
venue Court to file suit, whether can join as plaint- 
iffs— Abandon ‘of claim—Tiile not claimed, 


whether camp quently asserted. 
A div Revenue Court in the course 
of a^^ Jceeding; under section 111 (b) 
o “Wd Revenue Act, to one party to 
E fe ina or Court implies : a 
j e suit of any person as plainti 
/ Aint right of relief exists. The direc- 
se la suit to any person must mean that 
4% it according to, and as permitted 
oS 


É procedure, and O, I, r. x of the Code 
[p. 461, 


Where a party asks for and obtains 

faon of his title against another, that 
«cie thenceforth must be deemed to be the title 
claimed and not anything more. [p. 46r, col.2,] 


edure allows such joinder. 


- Appeal against a decree of the Subordi- 
nate Judge, Bara Banki, dated the 23rd 
December 1921, upholding that of the 
Munsif, Ram Sanehi Ghat, dated the 17th 
March 1921, $ 

- Mr. Bishambhar 
the Appellants. 

' Mr. Ram Bharose Lal, for the Respond- 
ents. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiffs co-sharers 
in Mahal Sheoratan Pati Bindra Prasad 
and in the Mahal Bindra Prasad of the 
village of Behlauna, against the widow 
(defendant No. 1) and the daughter 
(defendant No. 2) oi the deceased Bindra 
Prasad. The 3rd defendant is another 
co-sharer who has not joined as plaintiff 
and is, therefore, made a pro forma de- 
fendant: The suit is for a declaration 
that the plaintiffs and defendant No. 3 are 
owners and title-holders of a certain area 
of land in each mahal by reason of their 
being share-holders of certain fractions. 

The facts have been very clearly and 


Nath Srivastava; for 


fully set forth in the judgment of the Court 
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of first hearing. . For the purpose of de- 
ciding this appeal, ae! essential facts are 
as follows:— 


One Saligram had two «ons, -Permeshar 
Din, married to Musammat ‘Daryai Kuar, 
and Debi Shankar. Debi Shankar had 
two wives. By the first wife he hada son 
Sheoratan and by the second wife four . 
sons of which one was Bindra Prasad; 
another Beni Madho, a third Brij Bhu- 
khan, and a fourth Chandrika.- ‘Bindra 
Prasad matried Musammat Kusum Kuar, 
defendant No. 1, and had a daughter, Mus- 
ammat Mangal Dei, defendant No. 2, The 
plaintiff No. T, Har Dat, is a son of Beni 
Madho and the defendant, No. 3 Bisheshar 
Dat, another son. Plaintiffs Nos. 2, 3, 4 and 5. 
are sons of Brij Bhukhan. This will ap- 
pear from the genealogical tree in the 
plaint. Parmeshar Din and Debi Shanker 
each owned a 5 annas 4 pies fractional 
share in the village which wes a single 
mahal at that time. On. Debi Shanker’s 
decth he was succeeded by Sheoratan as 
owner of 2 annas 8 pies and by the four 
sons of his second wife as owners of the 
other 2 annas 8 pies , each getting 8 pies, 
Sheoratan and Bindra Prasad, however, 
added to their share by purchase of the 
5 annas 4pies from the widow of Parmeshar 
Din, that is, Musammat DaryaiKuar. There- 
after, à partition was made and Sheo- 
ratan got a separate mahal called the mahal. 
Sheoratan in which was included his frac-. 
tional share derived from his father Debi 
Shanker and also the fractional share 
derived by purchase from Musammat Dar- 
yai Kuar, widow. Similarly, Bindra Prasad. 
got a separate mahal containing his origi- 
nal share and his acquired share. . Sheo- 
ratan died in 1906 and his mahat was divid- 
ed between his three brothers, Bindra Pra- 
sad, Beni Madho, and .Brij Bhukhan. 
Chan drika having died childless, the-Sheo- 
tatan mahal being divided into three fails. 
one of which was called Bindra Prasad's 
patti and contained the origiral and ac- 
quired share of Sheoratan which Bindra 
Prasad inherited. Consequently, at the 
time of the proceedings in que.tion in. 
this suit, Bindra Prasad owned the whole. 
of the Bindra Prasad's mahal and à fa ti 
in the Sheoratan mahal. In both of them 
he had one fractional share inherited abso- 
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- lutely from his father dnd one as trans- 
feree of Musammat Daryai Kuar, widow of 
Permeshar Din. He execitéd‘a- deed of gift 
in favour of his daughtér, defendert No. 2, 
of a considerable number of specific plots 
scattered - through both the mahil and 
the pali.. A suit’ was at once brought 
by his brother and nephew, apparently 
“as co-reversioners with him of Permeshar 
Din, to set aside this deed of gift but with- 
out success. In rgrir Musammat Daryai 
Kuar, widow of Permeshar Din, died and 
the reversioners of her husband | at -oncé 
sued Bindra Prasad’s widow, Musammai 
Kusum ` Kuar, defendant No. 1, (Bindra 
Prasad having meanwhile died) forrecovery 
of the fractional shares in the mahal and 
the -patti which Bindra Prasad held as 
transferee of Musammai Daryai. 'They 
were successful. In execution of decree 
they not only obtained entry of théir names 
in the village- khewal as owners of the 
fractional share decreed to them in the 
mahal and pitti respectively but 
obtained the entry of a note in the 
khewat that the plots gifted by Bindra 


Prasad to his daughter were to be deemed’ 


to have been given out of the fractional 


shares enjoyed by Bindra Prasad’s widow. 
and not out’ of those the enjoyment of 


which was obtained by their decree. In 
August 1918 Har-Dat, son of Beni Madho, 


one of the successful reversioners, sued. 


the other co-sharers of the mahal for parti- 
tion. He did not join the plot-holder 
Musammat Mangal Deibut she was maae 
a party on her request. Her objection to 


the partition as claimed was, that her plots 


should be deemed to have been given out 
of the entire mahal and pati and not 
i merely-out ot the widow's fractional shares. 
As this claim conflicted with the note in 
the khewat mentioned above she was di- 
rected to get the note in the kkewat al- 
tered in her favout. She did so. This 
suit is in effect one to have a declaration 
that the original note in the khewat was 
correct. The claim has been decreed by 
both the lower Courts. The widow and 
daughter of Bindra Prasad appeal. Only 
three questions. arise in appeal. ‘They are 
set forth in grounds Nos. I, 2 -and 3, 
ground No. 4 having been dropped by the 
appellants. 

The first question is, whether the failure 
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of the reversioners 


also 
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‘of Permeshar Din 
in the suit brought in 1908 for cancellation 
of the deed of gift should operate by Way 
of res judicata against the present claim 
of the plaintiffs Both the lower Courts 
have held that it does not and they are 
clearly right. The validity of the deed 
of gift and its effect are distinct matters, 
It certainly held good so long as Mus- 
ammat Daryai Kuat was alive but it ceased 
to be operative after her death as against 
her husband’s reversioners though it was 
operative against Bindra Prasad’s widow. 
This point is, therefore, décided against 
the appellants. 

The second po'nt is, whether the present 
suit was barred by O. 1l 4.2, of the Code 
of Civil Procedure, that is to say, whether 
the reversioners when suing Bindra Pra- 
sad's widow for possession of the fractional 
shares in the mahal and patti that had 
been acquired from Musammat Daryai 
Kuar ought to have claimed that the gift 
to the daughter of these specific plots 
Should be held inoperative to prevent 
them getting the total fractional shares 
claimed in respect of the mahal and the 
paitti. Both the lower Courts held that 
the suit is not barred and, again, I con- 
sider that they were right. The suit ior 
possession in 191r was only brought against 
the widow, defendant No. 1, and not against 
the daughter, defendant No. 2. As the 
daughter was in possession of these plots 
no suit for possession of them could be: 
brought against the widow nor did the 
deed of gift to the daughter afect the 
widow's liability to surrender enjoyment 
of the shares claimed though it might affect, 
the extent of the subjėct- -matter of that 
suit, At most the plaintiffs in that 
suit -got a decree against the widow for 
something more than they were entitled 
to. The plea that the present suit is ves 
judicata as regards the claim against de- 
fendant No. I by reason or the former, 
possessory suit would possibly be a valid 
plea to rule out any defence by Musammat- 
Kusum Kuer. It cannot operate as against 
the plàintifts. This point is, therefore, 
decided against.the appellants. 

The third question is, whether the Civil. 
Court was debarred from jurisdiction in 
the suit so far as it. was brought by plaintiffs. 
Nos. 2105 by reason of section 233 (k) of the 


\ party to bring a title suit 
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Land Revenue Act which forbids a,Civil 
Court entertaining a suit with respect 
to partition of mahals. A Revenue Court 
before which a partition is pending is given 
power by section 111 (b) of the Land Réve- 
nue Act to require any party to institute 
. asuit in the Civil Court for determina- 
tion of an objection involving a question 
of proprietary . title, In the, partition 
suit now pending the objection was made 
by the daughter, Musammat Mangal Dei. 
She obtained a notein the khewat favour- 
: ing her claim as to title. So the plaintiffs 
. Were Tequired to institute this suit. The 
plaintiff has joined with him as. plaintiffs 
four other co-sharers who were pro forma 
defendants in the partition suit, that 
is to say, co-sharers who, although not 
denying the plaintiff's right to partition, 
did not claim partition on behalf of them- 
selves. The appellants’ contention appears 
to be that where a party to a partition 
. suit is required to bring a civil suit to clear 
his title no other co-sharer has a right 
to join in the bringing of the suit. There 
. is authority for holding that a party to a 
partition suit may not, while the partition 
. Suit is pending, bring a suit against an- 
other party in the Civil Court to clear 
title otherwise than under the direction 
of the Court hearing the partition suit. 
The basis of this proposition is that the 
partition Court is given jurisdiction in 
respect of title and this impliedly makes 
the question of title an essential part of the 
partition proceeding so that a Civil Court 
is debarred from entertaining questions 
of title except in a suit instituted by direc- 
tion of the partition Court. Conceding 
that this view is correct, it does not follow 
from it that a party not directed to bring 
a title suit cannot joina party directed to 
do so in the bringing of one. A direction 
by a Revenue Court in the process of 
a partition suit under section 111 (b) to one 
in a Civil 
* Court implies a right of joinder in the suit 
of any person as plaintiff in whom a joint 
right of relief exists. "The airection to bring 
a suit to any person. must. mean that he 
is to bring it according to, and as permit- 
ted by, the law: of procedure and O. I, T. 1, 


of the Code of Civil. Procedure ‘allows ` 
such jolnder. This point, therefore, is - 


decided: ngakist the &ppellants. . 
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It is desirable to point out that in this 
suit the plaintiffs have claimed less than 
they were eutitled to claim in respect o 
their cause of action. They have only. 
claimed that the gift to Musammat Mangal 
Dei of the plots will leave them entitled _ 
to be given on partition as large an area 
asifnosuchgift had been executed. They 
have not claimed that, for the purposes 
of partition, the settlement should entirely 
disregard the deed of gift to the daughter. 
They could have cleimed this because it 
is obvious that the deed of gift was not 
valid at all against them and that the com- 
pactness of any specific area awarded 
to them might be prevented by any 
attempt to keep that area clear from the 
plots. All that they have claimed is that 
they ate not to suffer in respect of area. 
The lower Courts have stated that the. 
atea assigned to Musammat Mangal Dei 
must contain the plots and not that as- 
signed to the plaiutift No; I, They based 
their remark oa equity. Thisis not correct, 
The remark shotld have been based on 
the failure of the plaintiffs as statedabove 
to claim all that they were entitled tc, 
This failure in the light of O. IT, r. 2 (2), of 
the Code of Civil Procedure, would appeer 
to bar the plaintiffs from claiming that 
the deed of gift should be ignored in parti- 
tion to any extent beyond that claimed 
in the plaint. The claim-in the plaint 
is that the deed cf gift Should not affect 
the area but thereis no claim thatit should 
not affect the choice of area. Where a 
patty asks for aud obtains a declaration of 
his title against another, that title thence- 
forth must be deemed to be the title 
claimed and not auything more. These 


‘rematks, however, in respect of the obiter 


dicium of the lower Courts are themselves 
an obiter dictum and are not binding on 
the Partition Officer, asit is for him to 
decide what is the effect of the present 
deeree. It would not be permissible tn 


‘give in this suit the plaiustiffs more than 


they have asked fer. 
Accordingly I dismiss this appeal with 


costs. - i 


E 


- w 


Appeal dismissed. 


t 


‘naid maintenance. More than six years 
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JATTI p, HANWARI LAL. 
. PRIVY COUNCIL. 
APPEAL, FROM THE PUNJAB CHIEF COURT. 
‘ . May 15, 1923. 


] Present :—ILord Buckmaster, Lord Dunedin 


Lord Catson, Sir John Edge Kr., and 


Lord | Salvesen. 
Musammat jJ A'TTI—PrLAINTIFF— 

APPELLANT 
VEVSUS 
BANWARI LAI, AND OTHERS— 

DEFENDANTS ~RESPONDENTS, 

Hindu Law— Joint family—Separation of 
one member—Presumption—Remunton, proof (9 f 
—Partnership— Accounts, suit for—Limitation— 
Limitation Act (IX of 1908), Sch. I, Art. 106. > 

Under the Hindu Law there is no presumption, 
when one co-patcener separates from the others, 
that the latter remain united. An agreement 
amongst the remainiug members of the family 
to temainunited or to re-unite must be proved 
like any other fact. [p. 463, col. r.] 

Balabux Ladhuram v. Rukhmabai, 30 I. A. 130 
at p. 1373 30 C. 7253 7 C. W. N. 642; 5 Bom. 
I. R. 469; 8Sar P.C. J. 470 (P. C) and. Balkishen 
Das v. Ram Narain Sahu, 301. A. 139 atp. 1515 
30 C. 738; 7 C. W. N. 578; 5 Bom. In R. 4613 
8 Sar P.C. J. 489 (P. C.), followed. — : 

‘Four brothers who formed a joint Hindu family 
carried -on a family business. One of them sepa- 
rated from the others, and the latter catried on 
the business, the profits being carried to the sepa- 
rate accounts of the three remaining brothers 
in equal shares. Subsequently, one of the three 
brothers died, and although his share continued 
to be dealt within the books, his widow was ony 
-afte 

i th, his widow brought a suit for partner- 
ee and recovery of one-third of the 

hip assets ; ; 
pod, ( that there was no presumption that 
on the separation of one of the "brothers the three 
remaining brothers ` had remained united ; 
[p. 463, col. 2.) ` E m : 
- (2) that after theseparation the business carried 
on by the three brothers became an ordinary 
partnership subject to me law relating to part- 

ahi ` a co e 
up on the ‘death of the plaintiff's husband. 
the partnership was dissolved and a right to an 
accounting arose; [pe 463, col. 2.]. 

that the suit having been brought more 
than six yeats after- that date was barred by 
time ; (p. 465, col. '2.] 

(5). that the mere fact that the deceased's share 
continued to be dealt with in the books after his 
death was no evidence of a partnership with his 
widow. ` [P. 464; col. 1.) À 


: Appeal from the Chief Court of the 

Punjab. ^.  J. a 
iid De Gruyther, K. C., and Dube, for 

the Appellaut.—Subsequent dealings and 


drawings show that the lady was a partner, 


There was joint ledger and the name of her 
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- 


husband’ continued in  -account-books, 
Reference. was made to Balabux Ladhuram 
v. Rukhmabai (ri) and Balkishen Das'v. 
Ram Narain Sahu (2). "LONE. 

‘Dr. Majid, for the Respondents.—De. 
finition of share was not conclusive; [Na- 
geshar Bakhsh Singh v. Ganesha (3).] There 
might have been partial division [Suraj 
Narain v. Iqbal Narain (4)] The real 
test of separation was intention ' which 
must. be unequivocal [Appovter v. Rama 
Subba Ayyar (5), Rewum Persad ^ v. 
Radha Beeby (6); Kawal Nain v. Budh. 
Singh: (7)].- West. and Majid,.. Chapter 
Partition. | 

If there was, any right to account it 
was barred by limitation. Knox v. Gye (8), 

Mr, De Gruyther K. C., replied. — — - 

JUDGMENT.—In 1876 four brothers; 
Isher Das, Harbhagwan, Rup Chand and 
Daya Ram, lived as a joint Hindu family 
and carried on,a family business. In that 
year à deed was executed by which the 
assets of the famly were described and 
divided, and Isher Das was finally paid 
out. Thereafter, the business, was carried 
on, but the profits were catried to separate 
accounts of the three remaining brothers 
in equal shares. - INE. 

In 1905 Rup Chand died, leaving a widow 
who is the appellant. .In rgr4 the widow 
raised this suit against the remaing brother 
and the sons of the other who had pres 
deceased, claiming accounts and payment 
of one-third of the partnership assets. - 


90; 7 O. 
21j 
23 O. C. x; 18 A. L. J. 532; 22 Bom. L. R. 596; 
28 M. L. T. 5; 42 A. 368; 13 L. W. 622 (P, C.) 
(4) 18 Ind, Cas. 30; 40 I. A. 40 at p. 45; 13 M. 
L. T. 194; 17 C. W. N, 333; IY A. 14. J. 172; (1913) 
M. W., N. x83; 17 C. L. J. 288; 24 M. La. J. 3458 
35 A. 80; 15 Bom. L. R. 456; 16 O. C. r29 (P. C.). 
(5) xz M. I. A. 75; 8 W. R. (P. C.) x; 20 KĘ. R. 30V 
(6) 4 M. I. A. 137; 7 W. R. (P. C.) 35; 18 E. R., 
651 (P. C.). i : 
(7) 40 Ind. Cas. 286; 44 I. A. 159; 15 A. L. T. 
581; 2 P. L. W. 57; 21 C. W. N. 986; 33 M. L. J.’ 
42; I9 Bom. L.-R. 642; 26 C. In Jarot; (1917) 
M. WON, 5143 6 Le W. 330739 A. 496 (P: C). - 1: 
(8) (1872) 5-H. L, 656; 42 L..f. Ch. 234. 
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' The defence pit up was two-fold. It 
was alleged that though in 1876 Isher.Das 
separated from. this joint family, the other 
brothers remained -joint ; -that in con- 
sequence on the death of Rup Chand, 
the husband of the plaintiff, she had only 
the right of maintenance as a Hindu widow, 
which maintenance she had duly received, 
Conseqüently, it was said that assuming 
that there was a complete separation, the 
suit was time-barred under Art. 106 of the 
First Schedule of the Limitation Act. The 
statement of the plaintiff as to’ what 
happened at her husband's death was not 
expressed with precision, but might be 
_Tead as an averment that on her husband's 
death she was admitted to be a partner, her 
share being the same as that of her deceased 
husband. The issues as originally framed 
were only three in number, one of which, 
being as to the plaint being adequately 
stamped, may be disregarded. The re- 
maining two, were: (1) On the separation of 
Isher Das did not the remaining male 
members of the family become seperate ? 
. (2) Did they convert the joint family busi- 
ness into a partnership? ‘The case went 
to trial and no evidence was, produced 
by the plaintiff, except the accou t-books 
of the firm, which showed that after Isher 
Das separated, the profits of the business 
were carried to separate shares in the 
names cf the three brothers and this contin- 
ued after Rup Chand's death, "The learn- 
ed Senior Subordinate Judge found, first, 
that the deed executed at the separation 
of Isher Das showed separation of the 
whole brothers; that re-union had not 
been proved, and that the joint family 
came to an end. But finding in the plead- 
ing .a clear plea to the effect that the suit 
was time-barred, he added an issue to that 
effect and decided it in favour of the de- 
fendants. | 
. The plaintiff appealed and on appeal the 
learned Judges, of the Chiet Court of the 
“Punjab held that in 1876, though Isher 
“Das had separated, separation had not taken 
place among the other brothers, and con- 
sequently the plaintiff had only the rights 
of a Hindu widow for maintenance. atid could 
not maintain the suit. They, therefore, 
found it unnecessary to consider the ques 
tion as to.limitation. The plaintiff has 
appealed. to the King in Council. 
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latter remain tnited.... 


‘term ; or, 


three 


403 


a = 


o- -x . 
t - 


Their dines “do not fird themselves 
able to agree with the views-of the learned 
judges of the Chief Court, 

. The law is well settled by the cases of 
Balabux Ladhuram v. Rukhmabai (x) and 
Balkishen Das v.: Ram Narain Sahu (2). 


lord Davey remarks in tbe former case: 


* It appears to their: Lordships that 


thefe is no presumption, when one co-pat- 


cener separates irom the others, that the 
. Their Lordships 
think that an agreement’ amongst the -re- 
maining members of a joint tamily-to re- 
main united or to reunite inust Lu proved 
like any other fact.’ 

Their Lordships-think. that iie result { is 
well stated by the learned Triel Judge, 
who says:— ' 

“There is absolutely’ no ated on ife 
file from which it can be inferred that the 
three brothers continued united or re- 
united as co-parcenery members of a 
Joint Hindu family, while defendants’ own 
books show the contrary..,..I have, there- 
fore, not the least hesitation in finding 
that, on the separation sf Isher Das, the 
family of the parties ceased to be a joint 
Hindu family ir the strickest sense cf the 
in’ other words, its -members 
ceased to be co-parceners. Thus, I find 
the first issue against the defendants." 

There remains, however, the- question of 
limitation. The position here seems clear. 
Separation having been effected in 1876 
and the business being carried on by the 
brothers, the business became an 
otd nary partnership subject to the Part- 
nership Act. On the death of Rup Chand, 
the plaintifi’s husband, ^ the partnership 
was dissolved and “a right to.an ‘account 
ing arose. But Rup Chand died in 1905 
and this suit was not raised. until I014. 
It is, therefore, time barred as a suit for 


such an accounting. If, however, on Rup- 


aa s'deeth the widow was admitted 

a partner to a new partnership, then 
the date of dissólutlon would only be the 
raising of the suit and no limitation could 
appły. It is possible to read the averments 
of the plairtiff as alleging such a partner- 
ship.. But the existence of such a partner 
ship was denied. The case went to trial, 
and not a scrap of evidence directly prov- 
ing stich an agreement was produced. All 
that the widow got’ was a meré allowaice 
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of Rs. 5r a month. The fact that Rup 
' .Chand’s share still continued to be dealt 
with in the books is- co evidence of a part- 
nership with. his widow. ` ' 

Their Lordships think that a perfectly 
correct view was taken by the learned 
Subordinate Judge. As, however, the re- 
sult is the same.as if the grounds of judg- 
ment. of the. Court of Appeal had been 
" adopted, the form of judgment which will 
be appropriate will be simply. to dismiss 
` the appeal with costs, and their Lordships 

will-humbly advise His Majesty accordingly. 


m 


Z.K, & A, M, . Appeal dismissed. 

Solicitors for tbe Appellant.—Messrs. 
-Roahen, Ford & Chester. ——. 

- Solicitors for the Respondent.—Messts. 

Chapman, Walker & Shephard. ~ ; 
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. + PATNA HIGH COURT. 

- SgcoND Crvi, APPEAL No. 839 oF 1920. 
APR . July 27, 1922. l 

' Present -—Sit Dawson Miller, Kr., Chief 

Justice, and Justice Sir B. K. 

Mullick, Kr. 

JANKI RAY AND OTHERS—DEFENDANTS 

; ex —-APPELLANTS 


- 


. - Versus 

Raja KALANAND SINGH AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 
` - Civil Procedure Code (Act V of 1908), O. X I, 
- $4.9, scope of—Bengal Tepancy Act (VIII of 
1885), s. I58— Application for assessment of rent 
dismissed in default. —Subsequent. suit for compen- 
sation for occupation of land and for determination 

of annual rental, whether barred. c 
Ordét IX, r. 9, of the Civil Procedure Code ap- 
plies only to the case of suits. [p. 464, col. 2.]. 
An application under section 158 of the Bengal 
Tenancy Act, for assessment of rent having been 
d smissed for default under O. IX, r. 9, Civil Pro: 
cedure’ Code, the landlord instituted a 
suit for compensation for oceupation of the same 
land by the same tenants, and for determination 
of the amount of annual rent payable by the 
tenants: . sl, ES | 
Held, that, in so faras the matters under appeal 
concerned merely‘an application under section 158 
of the Bengal Tenancy Act, they could not be 
regarded as a suit within the meaning ot O. IX’ 
r, 9, Civil Procedure Code, and that the claim for 


t 
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determination of the amount of the annual tent 
pr ene by the tenants was not barred. ([p. 465, 
COÍi.I.i- ke n. d 
Barhamdat Missir v. Krishna: Sahay, 20 Ind, 
Cas, 910; 18 C. W. N. 466, referred. to.. 


Second appeal from a decision of tbe 
Officiating Subordinate Judge, Monghyr, 
dated the 16th June 1920, modifying 
that of the Munsif, Monghyr, dated 
the 28th November 1919. ri 

Messrs. Kulwant Sahay and Sant Prasad, 
for the Appellants. i : 

Mr. C, C. Das, for the Respondents, 

Miller, C.  J.—This is .am appeal 
brought: on behalf of the defendants 
against a decision of the Subordinate Judge 
0: Monghyr affirming with slight modifi- 
cations the decree of the Munsif. The suit 
‘was instituted in 1919 by the plaintiffs 
as landlords against the-deendants as 
tenants claiming compensation for occupa. 
tion of certain land for the last three years 
and a determinetion of the annual amount 
of rent payable by the tenants. The 
only question which arises in this appeal 
is, whether the decree of the lower Appellate 


Court assessing the rent at a certain rate : 


accordiug to the nature of the different 


plots of land is barred by reason of O. IX,- 


t.9, ofthe Civil Procedure Code, It appears: 
that a claim for assessment of rent was- 
preferred by the same plaintiffs against 
the same defendants in respect of the same 
laud in the -year 1915. That application 
failed for default and was dismissed. - The 
defendants contend that under the provi- 
sions of O,IX,r.9,the previous suit having. 
been dismissed -under 1, 8 of that Order, 
the -plaintiffs are precluded from bringing 
a fresh suit in respect of the same cause 
of action. The question which we. have 
to determine in the present appeal is, whe- 
ther O. IX, r. 9, applies.to a case like the 
present at all. The rule applies. only to. 
the case of suits and the relief sought.in 
the present instance in so far as it is for 


past rent is clearly not a relief which is ^ 


barred by any previous suit for past rent 
in the year 1915 aud that indeed is wot. 
suggested. In so far as.the relief sought 
is for assessment of fair rentin a case where 
no rent has been paid previously or where 
no rent has been agreed previously, it is 
not a suit at all. The-only provision fo 


- 


LA 


^ 
» 


JANKI RAY v. KALANAND SINGH, 


asserting a claim of that sort is under: 


section 158 of the Bengal Tenancy Act, 
which provides that the Court having 
jurisdiction to determine a suit for the 
possession of land may ‘on the applica- 
tion of either the landlord or the 
tenant determine certain matters, 
amongst others the rent. payable by 
the tenant at the time cf the application. 
But for that section, the plaintiffs would 
have no cause of action at all. They 
“would certainly have no right to bring 
-a suit for the assessment of rent merely 
ou the ground that the tenant wasin posses- 
-sion and that no agreement had been come 
to betweer him ard the landlords as tc the 
proper amount of ‘rent payable, That 
"must primarily be a matter of contract 
"between the patties and no Court will make 
a contract for the parties or give enforce- 
ment to a contract which has not in fact 
been made between the parties. But under 
‘the special provisions of section 158 of the 
Bengal Tenancy Act the plaintiffs have a 
rightin such a case to apply for assess- 
ment of rent, Therefore, in so far as the 

_ matters now under appeal concern merely 
an application under section 158 of the Ben- 
gal Tenancy Act, they clearly cannot be 
regarded as a suit-within the meaning of 
O. IX, r. It is contended, however, 

on behalf of the appellants that section 
158 .of the Bengal Tenancy Act has no 
‘application in the particular circumstances 
of the present case. It is said that that 
section, at the most, only applies to cases 
where the landlord asks that it may be 
determined what is the rent payable by the 
tenant at the time of the application and, 
therefore, if there is already in existence 
an agreement between the parties as to the 
tent "payable the Court has no power to 
disregard that agreement and make a new 
agreement for the parties even if it considers 
that the rent payable is not fair and equit- 
able, because that would bein factenhancirg 
the rent "which the Court has no right 
to do under section 158. I entirely agree 
that if there is already tn existence an agree- 
ment between the parties as to. the amount 
payable the Court in an applicaticu like 


the present has only to consider what was' 


the amount payable under that. agree- 
ment and cannot substitute therelor some 
other amount even if it should think that 
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that would be more equitable, -If, however, 
it should turn out that there is in fact no 
agreement between the parties as to the 
amount of rent payable, then I think 
that the casé is governed by the decision 
in Barhamdat Missir v. Krishna Sahay (1), 
where it was laid down that i in such a case, 
that is to say, where there is no ex sting 
agreement between the parties, the Court 
has power under section 158 (1) (d) to 2scer- 
tein in the absence of such agreement, what 
is the propet rent payable and to deter- 
mine that under the provisions of the section. 
In the present case the defendants say 
that it is shown by the evidence that there 
was in fact an agreement between the 
parties to pay rent for the land in suit upon 
the same basis as they had previously 
held the lands. It appears that some 
years ago, in the year 1896, the landlords 
obtained a decree for rent against the de- 
fendants or their predecessors and having 
put up the land for sale purchased 
it themselves, Some time later the 
defendants applied for a fresh settle- 
ment ond they were in fact settled 
on the land by the plaintiffs, and 
their contention is, thatat that time 
the agreement between themselves and the 
plaintifs was that they should pay the 
rent which they hàd previously paid when 
they had formerly held the lands. If that 
case could be made out, and I entirely agree 
that the only function of the Court could 
be to ascertain what the previous rent 
was, but it seems to me thatin the judgment 
of the lower Appellate Court there is a 
distinct finding that there was no such 
agreement as that contended for. First 
of all,- the Recórd of Rights which was 
finally published in the year 1908 after 
the defendants were re-settled on the lands 
records this land as belagan kabil lagan 
which means that no rent has been settled 
for the land but it is the class of la nd for 
which rent is assessable, "The presumption, 
therefore, was that no rent had been settled 
between the parties for this lend, and, 
‘therefore, when -the matter was before 
the Trial Court and again before the Sub- 
ord nate Judge on appeal they hať to con 
sider whether the evidence called by the 
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parties was sufficient to rebut that presump- 
- tion. The conclusion they came to was 
thatthe presumption had not been rebutted 
and that the land was in fact, as recorded 
in the Record of Rights, kabil lagan. The 
. Suggestion pift forward by the defendants 
was that they had approached the plaintiffs’ 
manager and that he had offered them 
the land upon paying a salami of Rs, 500 
at.the old rental and issued a parwana 
to that effect, the terms being that the 
lands were to be settled at the old rental, 
4% bighasata nagdirental and theremainder 
-on a produce rent and that the defendants 
were to execute a kabuliyal in respect of the 
settlement.. The evidence showed that the 
defendants never did execute a Rabuliya! 
. in respect of this land and it further shows 
that they never did in fact pay a salami 
-of'Rs. 500, although they paid a sum of 
Rs. 250 and they say that they agreed 
to pay the rest by instalments, but there 
is no evidence that it was ever paid. Fur- 
ther, there was no evidence at all to indicate 
that the defendants have accepted the 
terms put forward by the manager in the 
parwana ox agreed to pay the rental which 
"was offered to them and in fact from that 
day to this, as far as the evidence goes, 
‘they have never paid any rent at all and 
there has been a dispute going on between 
“the parties as to the exact amount of rent 
"payble. In these circumstances, the Judge, 
even if we had any power to interfere with 
his finding, was perfectly justified in arriving 
at the conclusion that the Record of Rights 
had not been rebutted. He, thereiore, 
found in favour of the plaintiffs and assessed 
the land as I have already said, at various 
rates as being the rent payable at the time 
ot the application. In my opinion, tie 
appellants contention fails and this aprea! 
should be dismissed with costs. 

Mullick, J.—1 agree. So far as the 
claim for an assessment of fair and equit- 
able rent is concerned the plaint must be 
treated as an application under ‘section 
138 of the Bengal Tenancy Act, and the 
present proceeding is not barred under the 
provisions of .O. IX, r, 9, of the Civil Pro- 
cedure Code which is only applicable to 
suits, 
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INDIAN CASES; 


[1923 


ALLAHABAD EIGH COURT. 

First CIVIL APPEAL NO. 49 OF 1921, 

. May 14, 1923. : 
Present:—Sir Grimwood Mears, Kr., Chiel 
Justice, and Mr. Justice Piggott. 
GAURI SHANKAR AND oTHERS—DE- 
FENDANTS— ÀPPRLLANA1S 
verstts 
MANKI KUNWAR— PLAINTIFF 
—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. V I— 
Pleadings—Particulars—Courts, duly of—Proce- 
dure-— Praud, proof of. 

Courts should be watchful to see that in 
all cases. the parties have pleaded their 
cases so plainly, iully and clearly thai each side 
knows the nature of the case which has to be met, 
This rule is of general application. [p. 468, col. I.) 

A defendant is entitled, before delivering his 
written statement, to have an order that the plaint- 
iff shall deliver to him a pleading in compliance 
with the provisions of O. VI of Civil Procedure 
Code. Equally, a  aintifi is entitled, before 
being called to take any further step in the 
action, to have proper particulars of the defend- 
ants’ written statement, lf the Judge is of opinion 
that a groundless application is made to him, the 
party puttingin the application should be ordered 
to pay costs. [p. 465, cols. 1 &2] -> 

A Court should, when ordering particu- 
lars to be given, order the party in de- 
fault to pay a specified sum of costs to the other 
side for the costs occasioned by the application, 
such payment to be made on or before the de- 
livery of the particulars. If the order is disobeyed 
and the plaintiff isin default, he should have his 
action stayed; and if the defendant isin default 
his defence should be struck out. [p. 468, co; I.) 

Particulars having been furnished, the Judge 
should be careful at the trial to exclude all evi- 
dence which.is not faiily covered by the original 
pleading and the particulars. [p. 468, col. 1.] 

To prove a case of fraud, it must be proved 
that rep esentations were made which were false 
to the knowledge of the party making them or 
were such that the party making them coud 
have no reasonable beliet that they were true, 
that they were made tor purpose. of being 
acted upon and believed, that they were believed 
and acted upon and cau ca the actual damage 
for which the relief is claimed. [p. 469, col. rj — 


First appeai from a decree of the Addi- 
tional Subordinate Judge, Benares, 


Dr, Surendro Nath Sen, Messrs. Damodar 
Das, Kailas Nath Kaiju, Kumuda Prasad 
and Badri Narain, for the Appellants, 

Messrs. B. E. O'Conor, Mukhtar Ahmad 
and Narain Prasad Asthana, for the 
Respondent, 


JUDGMENT,—In the lower Court this 
was a suit for specific performance 
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of a coutract for sale embodied in a 
document dated the 2nd of December 
I9r8, That document set forth that 
a dispute had arisen between M usammat 
Maaki Kunwar and the defendant and 
other parties in like interest in relation 
to about 17 acres of land in Mauza Lachi- 
pur, That land had been bought by Gauri 
Shaukar afew years before. That land was 
jthe subject of a pre-emption suit brought 
by the present plaintiff, which, at the 
date of this agreement of the 2nd of 
December 1918, had been through two 
Courts, and in each Court had been de- 
cided adversely to the lady. At the 
date of this agreement there was an ap- 
peal pending in the High Court with a 
view to put au end to the dispute relating 
to this land in Mauza Lachipur, and also 
with a view to put au end to a rivalry 
between the parties with regard to  cer- 
tain land under the control of the Maha- 
raja of Benates,they enteredinto the agree- 
ment in suit, In substance, in certain 
events, the lady had to pay Rs. 5,000 in 
order to become the owner of the land 
in Mauza Lachipur; and as regards the 
other property, Mauza Saktanpur - and 
other Mauzas set out .in the plaint, the 
parties were willing to become partners 
in that property, and partners on the 
basis of each taking a half. It appears 
that there were various persons who wish- 
ed to acquire this property, and a man 
whose name is of no importance in the 
action, first offered a small amount of 
nazrana, The lady capped that by what 
became ultimately an offer of Rs. 10,000 
and thereupon the defendant and his party 
added to it Rs. 1,000 making the offer 
Rs. 11,000. In this state of affairs the 
Court of His. Highness the Maharaja of 
' Benares looked into the matter, and by 
the 2nd of December all the parties to this 
suit had recognised the inadvisibility- of 
bidd ng against each other, and, indeed, 
on the 4th of January 1919, they made 
it perfectly clear to the officers 
Highness that Rs. 11,000 would be paid 


—as to Rs. 5,500 by the lady and, as to, 


Rs. 5,500 by Gauri Shanker and his father, 
aud they would be content each to receive 
oae-half of th: property. That is in fact 
wha: ias happened. ; 

Jue complaint of the present plaintiff 


+ 
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was that, in breach of the definite agree- 
ment,the defendants had refused to con- 
vey to her the Lachipur property for the 
Rs. 5,000 set out in the agreement.. The 
defendant, searching about for-a defence, 
thought that some vague allegations 
of fraud. would help him and em- 
bodied them if paragraph 4. The plain- 
tiff did not apply for particulars of the 
fraud aud the learned Subordinate Judge, 
in entire. disregard of the provisions of 
O. VI of the Code of Civil Procedure, pro- 
ceeded to frame issues. The one relat- 
ing to fraud was remarkable. .It runs as 
follows:—Issue No. x (c) '" Were there any 
allegations in connection with the pre- 
emption second appeal made with intense 


om 


deception which affected the defendants - 


as alleged in paragraph 4 of the written 
statement ? If so, how does that fact 
affect the claim ?” n ^ 

It was the duty of the Pieader for.the 
plaintiff to apply to the Subordinate Judge 
to order the defendant to deliver further 
and better particulars of the charge of 
fraud. He did not do so. When settling 
issues, it was the duty of the Judge him- 
self to require the defendant to specify 
with particularity the nature of the fraud. 
alleged. He should have done this in the 
interest of the plaintiff, and. because the 
rules require it, and in the public interest. 
If Subordinate Judges would make the 
parties comply with reasonable strictness 
with the provisions of O, VI, cases would 
be more satisfactorily decided and a very 


large amount of public time would be saved 


in their disposal, with a corresponding 
benefit to litigants. 
Taking the caseof fraud as an illustra- 


tion, the proper fotm of application in an. 
ordinary suit where the plaintiff has al-. 


leged fraud vaguely would be somewhat 
as follows:—‘‘ that the plaintiff be ordered 
within 10 days to deliver to the defendant 


further and better particulars of the fraud . 


alleged in paragraph...... of the plaint 


stating." 


(4) Whether the representations alleged 


were verbal or in writing. Ifin writing, 
identifying and producing the document 
or documents for inspection; if verbal, 
giving “the. substance of each and y 
of the said representations and stating 


. aş regards edch one the date when and. 
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the place where and the person by whom 
and the person to whom tie said repre- 
seatation was made, aud that the plaintiff 
be precluded at the trial from giving any 
evidence of any representatiuns other 
tnan those (if any) clearly pleaded -in.... 
paragrapa aad the particulars to be deliver- 
ed aad that the p.aintiff, be ordered to 
pay Rs....... to the defendant as the 
` costs of aud occasioned by this applica- 
tion, such payment to be made with tbe 
delivery of tne particulars ordered." 

Subordinate Judges should be watchful 
to see that in, all cases the parties have 
pleaded their cases so plainly, fully end 
clearly that each side knows the nature 
of: the case which has to be met, and this 
rule is one of general application. Fre- 
quently, the result of ordinary particulars 
of nebulous claims and defences wiil be 
to make it mainifest- that the claim or 
defence has no substance. 

.A Subordinate Judge should, when 
ordering particulars to be given, order 
the party in default to pay a specified 
sum of costs to the other side for the -costs 
occasioned by the application; such pay- 
ment to be made on or before the delivery 
of the particulars, If the order is dis- 
obeyed and the plaintifi, if in. cefault, 
should have his action stayed; and if 
the defendant is in default, his defence 
should be struck out, 

Particulars having been furnished, the 
Judge should be careful at the trial to 
exclude all evidence which is not fairly 
covered by the original paragraph and 
the particulars and should give that 
as his reason 

Unless pieadings ure ‘definite, a Judge 
is eatirely at the mercy of the parties and 
has a difficulty in excluding evidence 
however irrelevant. The case is protract- 
ed and the-opposite party, not infrequeut- 
‘ly, putin an unfair position. A defeudant 
is entitled, before uelivering his written 
statement, to Lave an order that the plain- 
tiff shall deliver to him a pleading in 
compliance with O. VI. Equally, a plain- 
tif is entitled, before being called to take 
any further step in the-action, to have 
proper particulars of the defendant's 
written statement. If-the Judge is of 
Opinion that a groundless application is 
made to him, the party putting in the 
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application should likewise be ordered 
to pay costs, . 

We have made these observations at 
length because we are persuaded that, 
without undue strictness or. pedautry, 
every Subordinate Judge could effect 
a large saving of public time by requiring 
reasonable compliance with the existing 
rules, and we think that SubordineteJudges 
should entertain applications by the parties 
if made within a few days on the ‘receipt 
by them of the plaint and written state- 
ment, respectively. Pleadings at pre- 
Sent are not infrequently deliberately 
framed in the most general of terms and 
are involved, unsystematic, argumenta- 
tive and, indeed, abusive. They should 
coutain clear, definite allegations of fact, 


-with, when. occasion demands it, the ne- 


cessary reference to statutory law. 
In the particular case under considera- 


tion’, if the defendant had been made .to 


specify in clear terms what wes tue uatuie 
ot the fraud that he alleged with the pro- 
per particulars which such a plea requires, 
it would have been found at once that 
there was no substance in his allegation. 
It now turns out that it condenses itself 
into this that because thelaay was alleg- . 
ing from first to last that she had a. right 
of pre-emption, . therefore, she was guilty 
of deceit or, to use the curious language 
of the Subordinate Judge as embodied 


in Issue No. 1 (c), " intense deception." That 


isa phrase with which we are wholly un- 
familiar, ‘There is no doubt that the lauy 
was alleging a right of pre-emption. It 
may have been a good claim, it may have 
been a bad ciam. At the very time when 
the right of pre-emption was being asserted 
by her in the agreement ot the 2nd of 
December 1918, matters had reached the 
stage when two competent Courts had 
decided against ker, and this was a fact 
that was known to the defendants; and 
yetitis said that thelady made statements 
as regards her right to pre-emption which 
were talse to her knowledge, were intended 
to deceive, and in fact aid deceive these 
defendants and caused them damage in 
that they were induced to enter into the 
contract because it is not put in that way 
in the pleadings, that would have shown 
there was no substance in the plea, The 
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learned Subordinate Judge, when he got 
into close quarters with the facts, said 
that he did not believe the defence allega- 
tion that the plaintiff got the agreement 
“ through deceptive words," To prove a 
case of fraud, it must be proved that repre- 
sentations wére made which were felse 
to the knowledge of the party making 
them, or were such thatthe party making 


them could have no reasonable belief that 


they were true, that they were made for 
the purpose of being acted upon and 
believed, that they were believed and acted 
upon and caused the actual damage for 
which relief is claimed, We can find no 
possible answer of the defendant to this 
suit,and we are of opinion that this is 
oae of those cases in which specific per- 
formance of the contract must be declared 
and that the Judge. was right. We, 


therefore, dismiss this: appeal with costs. - 


M, D, J. Appeal dismissed. 
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APPEAL FROM THE BOMBAY HiGH COURT. 
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Present -—~Lord Dunedin, Lord 
_ ,Atkinson and Lord Wrenbury. 
Tr TATA TRON AND STEEL COMPANY, 
LIMITED—APPELLANTS 
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Ton CHIEF REVENUE AUTHORITY, 
BOMBAY —RESPONDENT. 

Income Tax Act (VII of 1918), s. 51— Case 
stated to. High Court—Decision of High Court, 
nature of— Appeal to Privy Council, whether com- 

etent. j op 
á A decision of the High Court on a reference by’ 
case stated under section 51 of the Income Tax 
Act, is merely advisory, and not in the proper 


and legal sense of the word final, and is, therefore, | 


not appealable to His Majesty in Council. 


[p. 474, col. I.] < 
Special leave to appeal to His Majesty in Council 


- will not be granted, when the subjectis adequately 
dealt with in the High Court’s Letters of Patent. 


{p. 474, col. 2.) | 
Appeal from the judgment of the 


Bombay High Court. - 
Messrs: W, Finlay, K. 
for the Appellants. . . 
Messrs.. Dunne, K. Q, and Hots, for 
the Respondent, 


C., ard Ratkes, 


this sub-section. 


Lord Atkinsov.—This is an appeal from 
a judgment of the High Court of Bombay 
on a question referred to it under section 
51 of the Indian Income Tax Act, 1918. 
The facts out of which the appeal has 
arisen are shortly as follows:—For the 
official year 1919-1920 the appellant Com- 
pany was, by the the Collector of Income 
Tax, assessed on a sum of Rs. 61,84,848,. 
alleged to be income earned in the previous 
year, 1918-1919. The Company claimed 
to deduct from this assessment. a sum 
of 28 lacs of rupees, paid by it to certain 
under- writers on an issue of Rs, 7,00,000 pre 
ference shares of the Company of Rs. 100 
each, as expenditure incurred py the 
Company for the purpose of . making .pro- 
fits in its business. By sectiori .9, sub-sec- 
tion (1), ot this Act it was provided that the 
tax (i.e, the income tax) shall be payable 
by an assessee under the head of “ income 
derived from business,” . in respect 


. of the profits of any business carried on. by 


the tax-payer, and by sub-section 2, (ix), 
it is further provided “ that an allowance 
isto be made in respect of any expendi- 
ture (not being in the nature of capital 
expenditure) incurred solely for the pur- 
pose of earning such profits.” 

The appellant Company claimed to de- 
duct from the income on which they had 
been assessed this sum of 28 lacs of ruppees, 
paid to the under-writers to help to float 
the issue of these preference shares. The 
Collector of Income Tax and the Chief, 
Revenue Authority were of opinion thet: 
the payment of the 28 lacs was in reality 
capital expenditure, inasmuch es it was 
expended to procure capital, and was.not. 
an allowable deduction from the profits 
of the business under the provisiors of the 
Income Tax Act, 


4 * 

A reference by case stated was according- 
iy made by these officials to the High Court 
under section 51 of the Income Tax Act 
of 1918, of the question whether the ex- 
penditure of these 28 lacs could be allowed 
under section 9, sub-section (2) (ix), of this 
Statute, as not being in the nature of 
capital expenditure, mor as having been : 
incurred “ solely for the purpose of earne 
ing such profits" within the meaning of 
The High Court delivered 
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judgment on the 28th February 1921," 
holding that the words “ any expenditure 
(not being. capital expenditure) which had 
been incurred solely for the purpose of 
earning profits" meant profits generally 
end not merely profits earned in the year 
of assessment, but that the expenaiture In 
| this case of the 28 lacs was in the nature of 
capital expenditure, and, therefore, not an 
.allowáble deduction. "From this judgment 


theapellant Company have, by leave oi the - 


High Court of Bombay, apppealed to His 
Majesty in Council. On the appeal being 
called on for hearing, a preliminary objec- 
tion was raised by the respondent to the 
effect that the appeal was not competent 
inasmuch as no such appeal, it was contend- 
ed, lay from the decision oi the High Court 
on a reference by case stated under sec- 
tion si of the Statute, that such a 
decisionis only advisory, as it is styled, 
and was something in the nature ofan 
opinion for the guidance of the Revenue 
Authorities as to how they should deal with 
the question referred to the High Court. 
The point thus raised, which isone of 
some difficulty, was very well argued by 
the Counsel on both sides. It is admitted 
that no Statute, Imperial or Indian, is to 
be found giving expressly, or by implica- 
tion, a right of appeal, either with or 
without the leave of the High Court of 
Bombay, to His Majesty in Counsil from a 
decision or order made, or judgment given 
by the High Court under the provisions 
of the sist secton of the Indian Income 
Tax Act of 1918, neither can any sich 
Statute be founa giving a general rignt 
of appeal to His Majesty in Council irom 
tne orders or juogimnents,. of any class of 
Courts, as the third section o. the Eaglish 
Appellate Jurisdiction Act of 1876 gives 
a general right of appeal to the House 
of Lords from the ,udgments or orders 
of the Courts therein mentioned. It has 
been contended, however, that a general 
right-of appeal of a character somewhat 
similar to that given by the Appellate 
Jurisdiction Act has been given in Bom- 
bay by the 39th clause of the Letters 
Patent of the High Court of Bombay, 
dated the 28th December 1865. This 
39th clause provides that any person. 
may appeal.to: Her Maesty in Council. 
“w See 64 Ind. Cas. r2—[Ed.] 


First in any matter (not being of Crimfral 
Jurisdiction) fromany final judgment, cecree 
or order of the High Court of Judicature 
at Bombay, made on appeal,and, second, 
from any final judgment, decree or order 
made in the excercise of its Origiral Turis- 
diction by the High Court from which an 
appeal does not lie to the High Court 
under the x5th clause. 

In their Lordships’ view the’ words 
Original Jurisdiction " are only used in 
contradistinction to the words “ made 
on appeal " mentioned earlier in the clause: 
but it is quite obvious that the matters 
to be cealt with under the Original Juris- 
diction are serious and important, because 
by the succeeding clause, namely, clause 
40, specified provision is made for obtaining 
the permission of the Court to appeal 
to Her Majestv in Counicl in respect of 
preliminary or interlocutory judgments, 
decrees, orders or senterces (not being 
matters of Criminal Jurisdiction) of the 
High Court. The granting of this per- 
mission is entirely discretionary with 
the Court or Judge empowered to give it. 
There fs not an appeal as of right in these 
interlocutory matters, and, but for the 
provision of clause 40, an appeal in such 
matters would be incompetent. Goldring 
v. La Banque d' Hochelage (x). < 

It is not pretended that the permission in 
this clause referred to was ever asked for 
or obtained in the present case, nor was it 
argued that the decision was an inter- 
locutory judgment, order or decree within 
clause 40. l 

In order, therefore, that theappeal in this 
case should be held to be competert, the 
decision and order of the High Court under 
section 5r of the Income Tax Act must 
come within clause 39 of the LettersP::ter t. 
It must be either a firal judgmert or » firal 
decree or a final order. Now, what isa 
final judgment as understood in English 
litigation? In Ex parie Moore, In re Faith- 
full (2) Lord Selborne laid it down that 
to constitute an order a final judgment, 
nothing more Ís necessary than that there 
should be a proper litis contetatio and 
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& final adjudication between the parties 
to it ou the merits. i 

In Onslow v. Commissioners of Inland 
Revenue (3), reported in the Court below 
as Onslow v. Commissioners of Inland Reve- 
nue (4), it was. determined on high 
-authority what it is that amounts 
to a final judgment, The facts of the case 
are as follows :— By the 18th section of the 


Stamp Act of 1870 (34 & 35 Vic. c. 7) itis: 


povided that, subject to certain regula- 
tions (irrelevant for the present purpose) 
the Commissioners may be-required by any 
person -to express an opinion . with 
reference toany executed instrument upon 
the question, whether this instrument is 
chargeable with any duty, and if so, what 
amount of duty is to be charged? The 
appellants in this case requested the Com- 
missioners to do these things, but were 
dissatisfied with the amount of the duty 
which the Commissioners assessed upon 
the instrument in reference to which they 
asked their opinion. The roth section .of 
the Statute enables any person So dissatis- 
fied, on payment of the duty assessed, 
to appeal against the assessmient to the 
Court of Exchequer, and for that purpose 
to require the Commissioners to state 
and sign a case upon which their opinion 
was required and the assessment made 
by them, which the Commissioners are 
bound to do. What the Court may do upon 
the hearing of this case is the matter of 
importance, It may determine the question 
submitted, and if theinstrument in ques- 
tion be, in the opinion ofthe Court, charge- 
able with any duty, the Court shall assess 
that duty, If it is decided by the Court 
that the assessment of the Commissioners 
is erroneous, any excess of duty which may 
have been paid under this erroneous assess- 
ment or any penalty which has been paid 
in respect of it shall be ordered by the 
Court to be re-paid to the appellants with 
the costs incurred by them in relation 
to the appeal. But if the assessment of 
the Commissioners be confirmed by tke 
Court, the costs incurred. by-them in rela- 
tion to the appeal are to be paid by the 


(3) (1890) 25 Q. B. D. 465; 59 L. J. Q. B. 556; 
63 E. T..513; 38. W. R. 728. i 

(4) (1890) 24 Q. B. D. 584; 59. L. J.. Ch. 255; 
62 L. T, 108; 38 W, R. 445: ` E 


.inberent distinction 


appellant. On the 21st January 189o the 
Court below decided the question sub: 
mitted in favour of the «Commissioners. 
Onslow appealed, but omitted to serve 
notice of appeal within the time required 
by O. LVIII, r. 3 of the *Rules of the 
Supreme Court of 1883. In July  189go 
he applied to the Court of Appeal to extend 
the time for appealing, on the ground that 
doubts had arisen as to whether the order 
of the Court below was “ a judgment ” 
of an “order” within the meaning of 
T.15 of the above-mentioned rules. This 
rule ran thus:—‘‘ No appeal to the Court 
of Appeal from any interlocutory order, or 
from anyorder, whether finalor interlocu- 
tory, inany matter not being an action, shall, 
except by special leave of the Court of 
Appeal, be brought after the expiration 
of twenty-one days,-and no other appeal 
shall. . be brought. .except by leave of the 
Court after the expiration of one year.” 

Lord Esher delivered the judgment 
of the Court. After quoting the ^ opinion 
of several authorities, which, as the judg- 
ment is printed, it is not easy to distinguish 
from portions of his own judgment, he 
refers ` particularly to opinions expressed ' 
by Cotton, I. J., in Ex parte Chinery, In re 
Chinery (5) with which Bowen and Kay, 
L. JJ., had concurred. He said: 

“I think we ought to give to the words 
‘final judgment’ in this sub-section their 
strict and proper meaning, f.e., a judgment 
obtained in an action by which a-previously 
existing liability of the defendant to the 
Plaintiff is ascertained -or established, 
unless there is something to show an inten- 
tion to use the words in a more extended 
sense, 


He proceeds : , 
. " Bowen, L. J., says that there is an 
between judgments 
and orders, and that the words ‘ final judg- 
ment’ have a professional’ meaning; 
by which expression I.think he meant to 
say, as Cotton, L. J., had previously said, 
that a ‘judgment’ is a decision obtained 
in an action, and if that was his meaning, 
both those learned Lord Justices gave ' 
judgment to the same effet, and Fry, I, 
J: agreed withhim. A'jüdgment,'therefore, 


(5) (1884) 12 Q. B. D. 3421 53 I. J. Ch. 662; 59 
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is a decision obtained in an action, ar d every 
other dec.sion jis- an order... That is, 
in my opinión, a proper distinction, and, 
therefore, in the present case the decision 
is au order, and not a judgment, and the 
appeal should have been brought....within 
21days. Under thecircumstances, however, 
we will, as au indulgence, extend the time 
for appealing. ' 
` This decision clearly establishes . that 
ihe decision and an order made by tke 
Court under the 51st section of the Income 
Tax Act caünot be held to bc a “final 
judgment ” within the meaningof the 39th 
 glátise of the Letters Patent, since there 
, i$ nothing to show an intention in. the 
year "X862 to use those words in a sense 
more extended than their legal sense. 
- Lord Lindley said :— 
"I am of thesameopinion. I was at 
firststrück by the fact that the declaration 
of this Court upon á Special case stated for 
the opinion of the Court of CBancery under 
13,14 Vic, €. 35, is in several sectio: S 
ot that Act called a ‘ decree ' which i is, of 
course, the equivalent to the term ‘ judg- 
ment’ in the Queen's Bench Division. 
But' the distinction just laid down by 
the Master of the Rolls is the proper one, 
and has my. entire concurrence.’ 
Bowen, L. J., (as be. then was) also con- 
curred, The Statute to which Lord Lind'ey 
referred, provides that tle Court on the 
Dons is to decide the question by tke 
special case referred and then by its decree 
declare its opinion upon rights involved 
thérein, but 3 without proceedirg to adminis- 
ter any feliei consequent upon such če- 
claration. ‘This declaration was, however, 
to have the same force and effect es ifit bed 
been made in a suit isstituted by the 
patties by bill. It would appear to tkeir 
Tordships that the ruling of the Court 
there was merely.adv:sory. Itis evident 
from this case ‘of Onslow v. Commis- 
stoners of Inland Revenue (3) that tke 
ttse-of the words-“ determine ” and ** decide ” 
or the direction that money paid in 
excess is to be refunded or the awardirg 
~of costs against the unsuccessful party, 
are not things which distinguish a judgment 
{tom an order where questions are referred 
to the Courts by case stated. 
The word judgment is indeed popu- 
larly used in many different ' senses, 


as when one says acertain man isa man 
of sound judgment, meaning that he is 
possessed of tke intellectual faculty .of 
deciding rightly on facts or cisrcumstances, 
or wheteeveninlega! matters tke expression 
of the opinion formed in a case by a Judge 
who dissents from his colleague is commcn- . 
ly called his judgment, thoughitcan have 
no effect whatever on the determination 
of the suit or action in whichitis delivered. 

The decision appealed in this case is 
obvicusly | rot a '' final decree ’’ within tke 
meaning of clause 39 of the Letters Patent, 
neither can it, on tke rulirg of the case of 
Onslow v. "Commissioners of "Inland 
Revenue (3 (3), be rightly described a“ final 
judgment ", The question remains, is 
it a “final order”, or only advisory, made 
by the Court in exercise of its consulta- 
tive jurisdiction ?. 

One must, therefore, ask oneself ‘what 
is the nature and character. of the acts 
which section 51 of the Income Tax Act 
authorises and empowers the High Court 
to do..... It provides that if, in tke 
course of any assessment under this Act,.. 
ór in any proceedings in conrection 
therewith (save an immaterial excepticn) 
a question arises with reference to tne in- 
terpretation cf eny provision of the Act or 
any rule thereunder, the Chief Revenue 
Authority may, either on his own motion 
or on reference from any officer 
cf subordinate - authority, draw up 
astatement of the case, and refer it 
with. his own opinion thereon to the 
High Court, and shall so refer any 
such question on the application of tke 
assessee unless te be satisfied thet tle 
application is frivolous. Tte. opinion of 
the Revenue Authority thus dominates 
and conditions the right of the assessee. 

Again,it is the duty of tbe Reveue 
Official to make the assessment, andit is 
in the “course” of makingit the question 
which may be referred must  atise. 

By sub-section (2)of this section, tbe 
Court may, if not satisfied with 
the statement contained in the case, 
send it back for additions or 
alterations. By sub-section (3), it is 
provided that on the hearing of this case 
the High Court shall “deside” the ques. 
tions raised thereby, and shall '' deliver 
judgment” thereon containing the grounds 
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on which the decision is founded, ard- 


shall send to the Revenue Authority a copy 
of this judgment under the seal of tke 
Court aud thesignature of the Registrer 
and the Revenue Authority shall dispcse 
of the case accordingly, or if the case 
arose from any Subordinate Revenue 
Officer, shall forward a copy of this judg- 


ment to such officer, who shall dispose of - 


the case in conformity with it. This last 
provision merely means that the Revenue 


Offücer, in proceeding with the work 
in the course of which he was 
engaged when the question referred 


arose, shall be guided by the decision 
given, aud shall make his assessment 
accordingly—the ultimate result being that 
he. assesses the tax-payer at an amount 
which in his instructed opinion he judges 
to be right. No suit cau be brought to 
set aside or modify the assessment when 
so made. The amount of the tax-payers’ 
liability is thus definitely fixed, but nothirg 
more is done. The decision of the High 
Court does not in any way enforce the 
discharge of that liability. It would 
appear clear to their Lordships that the 
word ''judgment '' is not here used in its 
strict legal and proper sense. 

It is not au executive document direct- 
ing something to be dore or not to be done, 
butit is merely the expression of the opir.- 
ion of the majority of the Judges who heard 
the case, together with a statement of tke 


grounds upon which those opinions are 


. based. It amounts only to a ruling that a 
certain deduction claimed by a tax-payer 
to be allowed from the sum for which 
he has been already assessed to income 
tax 1s not permissible. 

Should the tax-payer be sued ‘for the 
income tax for which he has been assessed, 
proof of the assessment would be 
the first step in the litigation, nct the final 
one, These circumstances would, accord- 
ing to the judgment of Cotten, L.T.. is. 
“the Standard Discount Company v. Oiard 
. deLaGrange (6), go to show thet, however 
the order or decision might definitely 
and finally fix the amount of the assess- 
ment, it was only iuterlocutory.: Tte 
Revenue Authorities are undoubtedly 


T. 372; 26 W. R, 23 


(6) (1878) 3 C. P. D. 673 47 In J. C. P. 31 37 Ie- 
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bound to act up to the decision of ‘the Court 
made under section 5r of the Income 


Tax Act, 
Bowen, L. J., in bis judgment Inre 
Knight and Tabernacle Permanent 


Building Society (7) appears to attact much 
importance to the fact that in a case where 
appealis only made to the Court by special 
case to exercise its consultative jurisdic- 
tion, and make a decision or order of an 
advisory character, the arbitrator or other 
person asking for the opinion isnot legally 
bound to act upon it, though he might be 
morally bound to do so. In a Scotch 
case of Peter Johnston's Trustees v. Glasgow 
Corporation (8) where the reference was 
preciscly the same in form as in tbe other 
case the Court held that the Shariff who 
had stated the case for the opinion of the | 
Court was bound to act upon its decision 
and would not be entitled to disregard it, 
It does not appear to their Lordships that 
the fact that the functionary wto states 
a special case for the opinion of the Court 
is oris not bound to act upon it necessarily 
determines whether the order and decision 
of the Court is or is not mérely advisory. 
In order to determine whketter an order 
made by a Court on a case stated is finalor 
merely advisory,itis necessary to examine 
closely the language of the enactment 

whether Statute, rule or order, giving tke 
power to state a case. 

When a case is stated for the “opinion” 
of the Court, that word wouldserve prima 
facie to indicate that the order made by 
the Court wes only advisoiy, Where tke 
case is referred for the ''decision " or 
*' determination " of a a question, tkere 
is a prima ,acie' difficulty in holdirg that 
the order embódyirg this determination 
or decision is advisory, but the use cf these 
words or ore of them is not decisive: in 
the case of In re Knight and Tabernacle 
Permanent Building Society (7) a case 
was stated for the opinion of the Court 
as to .whether this Society had power 
to alter its rules in a certain way. “The 
order made on this question was held to 
be advisory, but in giving judgment 
Lord Esher dealt with the case of Ex parte 


(7) (1892) 2 Q. B. 613 at p. 619: 621,, 1. 0. B. 
333 4 R. 671 67 L. T. 4033 41 W R. 351 57 J. P, 
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County Council of Kent (9). In that case 
section 29 of the Local Government Act, 
1888 (sr & 52 Vic. c. 41) provided “That 
if any qttestion arises or is about to arise, 
as to whether any business, power, duty, 
of liability, is or is not transferred to any 
County Council or joint Committee under 
this Act, that question, without prejudice 
to any other mode of trying it, may,on the 
application of a Chairman of Quarter Ses- 
sions or of the County Council Committee, 
or other. local authority concerned, be 
Submitted for decision to the High Court 
of “Justice in such sunimary manner as 
subject’to any rules of Court may be 
` directed by the Court, and the Court, 
after hearing stick parties and taking such 
eyidence (if any) as it thinks just, shal! 
decide the-questios.” , 
“The Court in this case had only to deal 
with the question, which set of authorities 
should be charged with such and such 
portions of administration. Lord Esher 
Critising this decision in the case said: 
-. Where a Statute provided that a case 
might be stated for the decision of the 
Court, it was held that, though that langu- 
age might prima jacie import that there 
was ta be the equivalent of a judgment or 
order, yet when the context was looked 
at, it appeared that the jurisdiction (of the 
= Court appealed to) was only consultative, 
and that there was nothing which amounted 
to a judgment or order.” 

It would appear to their Lordships 
that, having regard to the authorities 
cited, and for the reasons already stated, 
the decision, judgment or order made by 
the Court under section 51 of the Income 
Tax Act in this case was merely advisory 
and not in the proper and legal sense of 
the term final, and thus, so far as these con- 
siderations are concerned, that the appeal 
is incompetent.. 

Sir William Finley, however, in tke 
last resort contended that in any event his 
client had, by virtue cf the Royal Pre- 
togative, a tight to appeal to His Majesty 
in Council. He did not show how it was 
open to him, as the case stards, to rely 
upon the ‘Royal Prerogative. ^ 


PT 


. = a 


| (e) (1891) x Q. B. 725; 60 L. J. Q. B. 435 


65. T. 
. 7. 213) 39 W. R. 465; 55 J.P. 647 RE e 


leave 


- 


In any view, it could not be exercised 
without leave granted. And without going 
the length of saying that this case is on a ` 
level with the case of Attorney-General 
v. De Keyser's Hotel (10) referred toin tbe 
argument, where the question was fully 
Considered, their Lordships would be - 
Slow to advise His Majesty to grant special 
to appeal when the subject had 
been adequately dealt with in the Letters 
Patent. 

Their Lordships will, therefore, advise 
lis Majesty that the appeal is incompetent 
and must be dismissed, and that the appel- 
lants must pay the respondect’s coste, 

Appeal dismissed. 

Socios ete Apri 

olicitots for the ellants :—-Messrs, 
T. L. Wilson, & Co. d i 

Solicitor for the Respondents —India 
Office. 
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< PATNA HIGH COURT. 
CIVIL REVISION CasE No. roo OF 1023, 
Juve 13, 1923. 

Present.:— Justice Sir B. K. Mullick, Ka, 
and Justice Sit Je hn Bucknill, Kr, 
KAPLESHWAR JHA—PETITIONER 

VETSUS 

RAGHUNANDAN PRASAD AND OTHERS 
" — OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), s. II5 
— Another remedy open—Revision, whether com- 
peient— Land Registration Act (VII B.C. 1876), 
6. 55— Reference by Collector to Civil Court—Civil 
oa whether has jurisdiction to decide question 
of title. 

Where the party to whose prejudice an order 
has been e has another remedy, the High . 
Court will not interfere with the order in the” 
exercise of its revisional jurisdiction under secs 
tion 115 of the Civil Procedure Code. 

. Where the dispute between two parties con- 

testing each others’ right to possession of certain 


. lands was referred by the Collector to the Civil 


Court under section 55 of the Land Registration 


. Act and the District Judge having tried the case 


came to the conclusion that a particular party’s 
right prevailed; on an application for Eia 
oi the order to the High Court: 2n 
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Held, that the District Judge had jurisdiction | 


to decide the matter, and asthere was no irregu- 
lar or illegal exercise of the jurisdiction, the Eigh 
Court could not interfere in revision. 


7 Civil revision from an order of tke 
District Judge, Darbhanga, dated the xith 
December 1922. 

Messrs. M. S. Das and H, P. Sinha, 
for the Petitioner. 

Mr. Muhammad Hasan Jan, 
Opposite Party. 


JUDGMENT. 

Mullick, J.—It is quite clear that it 
is not open to this Court to interfere in 
revision. 

The opposite party Nos. 3 to 12 were 
applicants for registration under Act VII 
(B. C. 1876) before the Collector and ask- 
ed for mutation on the strength of a kabale 
alleged to have been executed for con- 
sideration by the registered proprietor cf 
theestate. There were two sets of objectors, 
namely, (i) Ambika Prasad and (2) Kapi- 
leshwat Jha, each of whom claimed regis- 
tration cn the strength of their kabalas ; 
and the question before the Ccllector was 
who was in posesession.. The Collector 
proceeded under section 55.of the Act and 
referred the case to.the Civil Court for a 
decision on the question as to who had tke 
‘right to possession. "The case was tried 
by the District Judge ci Darbhanga who 
came to the conclusion that the kabaia 
of Ambika Prasad and his brother being 
unregistered could not prevail and that the 
kabala of Kapileshwar Jha, objector No. 2, 
although registered and purporting to be 
of a date prior tc the date of the petitioner’s 
kabala being collusive, the petitioner’s doct- 
mert should prevail and that he was entitled 
to tke right to possession. Against this 
order the present application has been 
made for the exercise of our Revisional 
Jurisdiction under section 115, Civil Pro- 


s dure Code. 


« Now, it is quite clear that the learneG 
‘District Judge had jurisdiction to decide 
the matter. He had, under section 59, 
to determine the matter summarily and 
to deliver possession to the successful party 
and this he has done. It is said that he 
has exceeded -his jurisdiction in holding 
that the kabala of ‘Kapileshwar was. collu- 


sive ; but I cannot see that this E EE 
is tenable for he had jurisdiction to hold 
whether or not the kabala was operative'and 
whether he was right or wrong in his finding. 
it cannot be said that ehe has exercised 
any jurisdiction which was not vested in 
him tinder the law. In my opinion, there 
was no illegality in the exercise of juris- 


- diction and there is no right of revision 
for the 


against the order. 

There is also a further reason why revi- 
sion should not be allowed. Itis the prac- 
tice of this Court that, where there is an- 
other remedy, this Court will not: interfere 
tinder section 115, Civil Procedure Code, 
and as the unsuccessful party in the present 
case has a right of suit, we ought not to 
interfere in the exercise of our revisional 
powers. 

As to the general question whether 
decisions under section 59 of the Land 
Registration Act are open to revision by 
the Civil Court, we have been referred 
to Umatul Mehdi v. Kulsum (1), which was 
followed by. a Division Bench of the same 


-Court in Rameshwar Singh v. Raghunath 


Singh (2). Now, though it may perhaps 
be necessary upor a proper occasion: to 


further examine that part of these deci- 


sicns which deals with the right of revision 
by the High Court under section 115, Civil 
Procedure Code, it is not necessary for our 
purposes here to deciae the point. I would 
only observe that if, indeed, there is any 
tight of revisior in the High Court such as 
tle learned Judges in the cases above 
cited have held to exist, it does not seem 
clear what will be the effect of a judgment 
of reversal by the’ High Court after the 
District Judge has already issued a certifi- 
cate to the Collector to make the necessary 
entries in his books. The Land Registra- 
tion Act gives no power to any Civil Court 
to amend or alter the entry made by the 
Collector in his books in pursuance of the 
Civil Court’s orders nor to interfere with 
the possession of the successful party, 
As a matter of first impression, it seems to 
me that section 62 of the Land Registration 
Act means, that there is no tight of appeal 
or review tinder ary enactment what- 
so ever against the order of the Civil Court, 


Br 
(i) 35 C. 120; 2 C. W. N, 16; SC L J. 245. 
(2) 35 €. 577 | 
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But,-as I have said, it is not necessary to 
decide the question here and the present 
application for revision may be dismissed 
on the short ground that there was no 
irregular or illegal exercise of jurisdic- 
-tion on the part of the Court. 

The application is dismissed, heating fee 
one gold sur. 

Bueknill, J.—I agree. 

K, S. D. Application dismissed, 


eee Kahanan 


i PRIVY COUNCIL. 
APPEAI, FRO 1 THE OUDH JUDICIAL 
COMMISSIONER’S COURT. 
May 15, 1923. 
Present-—I,ord Buckmaster, Lord Dunedin, 
lord Carson, Sir John Edge, KT., 
and Lord Salvesen. 
Raja MOHAMMAD MUMTAZ ALI KHAN 
—APPELLANT 
- Versus 
`- MOHAN SINGH —RESPONDENT, 
Adversa  possession— Assertion of under-pro- 
prietary title by tenant in judicial proceedings— 
Limitation, commencement of, 


A person who isin possession of land asa tenant: 


cannot, by a mere assertion in a judicial pro- 
ceeding and the lapse of twelve years without 
that assertion having been successiully challeng- 
ed, obtain a title as an under-proprietor to the 
land, [p- 478, col. 2.] 

Consolidated appeals from the Judicial 
‘Commissioners Board. 

Messrs, De Gruyther, K. C., and Pawkh, 
for the Appelant. 


JUDGMENT. 

Lord Salvesen.—The appellant in these 
two appeals which have been  con- 
solidated was the defendant in a separrte 
suit brought by each plaintiff (respondent) 
for a declaration to the effect that he was 
under-proprietor of certain land 
situated in the village of Badhia Parid. 
This village forms part uf the estate called 
the Bilaspur estate in the Gonda Dis- 
trict of Oudh. The Munsif's Court srant- 
ed to each plaintiff a declaratory decree 
in terms of the plaintiffs’ cravé; these de- 
crees were affirmed in appeal and the 
defendant obtained special leave to appeal 
to His Majesty in Council. There is no 


- - 


distinction between the two cases so far 
as tne points in controversy are concern- 
ed and they may, therefore, be treated 
as one, 

There has, -unfortunately, been a con? 
siderable amount of litigation between 
the defendant and the plaintiffs who have 
the use or occupation of the land des- 
cribed. As far back as the year 1891 
the defendant issued notices of ejectment 
under sections 54 and 55 of the Oudh 


Rent Act, 1886 (Act XXII of 1886) against 


the two plaintifis or their predecessors 
iu title. -They thereupon instituted 
proceedings under section 108 (8) 
of this Act to contest the said notices 
on the ground that they were uot tenants 
liable to ejection by notice under the Act 
but were under-pioprietors thereunder. 
In these proceedings, finel judgment was 
pronounced on 17th March 1893, by tke 
Board of Revenue in N.-W. P. and Oudh. 
The operative part of the judgment was 
that the notice of ejectment issued by 
the defendant be cancelled and the objec- 
tions of the plaintifis be allowed. The 
ground of the decision, to put it shortly. 
was that when, in answer to a notice 
of ejectment, an occupier pleads that he 
hes an under- -proprietary tight in his 
holding, it is sufficient for him to satisfy 


the Bozrd of Revenue that there is reasons, 
able ground for presuming that ke is rot: 


an ordinary statutory tenant uncer tke 
Rent Act in order to obtain cancellation 
of the notice. 

It is plain from the considered judgment 
of the Board of Revenue that they were 
of opinion thet a prima facie case had 
been made out by the piaintifis. The 
judgment was based on previous proceed- 
ings which had taken place between the 
defendant and certain persons in occu- 
pation of the land in yuestion in whose 
right the present plaintiffs now are. 
1871 these persons had claimed in the 
Settlement Courts sub-settlement of the 
village. 
rejecting it the Settlement Court of first” 
iustance gave them a pioprietary decree 
in respect of ‘ sir." This decree was ap- 
pealed to the Commissioner’s Court Lv 
which the decree was wholly set asid^; 
not, however, on the merits of the title 
to settlement or to “sr” but ong 


[1923.. - 
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Their claim was rejected, but iu J^ 
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technical ground. The case was sent back 
fo. trial, but prosecution of it was dropped 
by the parties and no decision in favour 
of either was passed, but the fact that the 
Settlement Court of fiist instance had pro- 
nounced a decree in favour of the plain- 
tiffs was held sufficient justification for 
cancelling the notice of ejectment, leav- 
ing the parties to constitute their claims, 
if they so desired, in the proper Civil 

Court. s 

No enquiry seems to have been made 
in this suit as to the state of the title so 
far as depending upon written evidence, 
nor as to the point which was brought 
before their Lordships in argument in 
the present case, that under-proprietors 
who failed to get a decree in their favour 
in the Settlement Court prior to a given 
date must be presumed to have abandoned 

. or lost any rights which they might pre- 
viously have possessed. This is scarecely 
to be wondered at, in view of the fact that 
while the Revenue Court was the only 
one which was competent to deal with 
a notice of ejectmentit hadno jurisdiction 
to determine proprietary rights, 

After the decree of cancellation of the 
notice of ejectment, both parties remain- 
ed quiescent until 1905, when the defen- 
dant instituted a suit against the plain- 
tiffs in the. Court of the Munsif of Utraula 
alieging that they were merely tenants 
end claimed possession of the lands in their 
eccupation, The plaintiffs resisted the 
suit, but on 2oth September 1905, the 
l Munsif granted u decree in favour of the 
present appellant. An appeal was taken 
to the Court of the Judicial Commissioner 
of Oudh, which, on 8tk. August 1906, held 
that tae suit being for recovery of the poss- 
ession would not lie in a Civil Court and 
dismissed the same, This proceeding need 
not be further referred to beyond showing 
that the defendant then maintained the 
same position as he took up. wlien he serv- 
a notices of ejectment upon the  plain- 

s, 

In 1910 the tenarts fell into arrears 
of the money payment (to use.a neutral 
term) which they had hitherto been mak- 
ing in respect of the lands in question, 


and the defendant sued them in the Rent 
Court for arrears of rent, claiming interest. 
thvseon under section 141 of the @udh. 


^ the differences between 


Rent Act. It may be noted that one of 
an  under-pro- 
prietor and an occupancy tenant having 
2 more or less fixed teuure is, that the 
former is not liable to pay interest on: ar- 
tears of rent, ‘The plaintiffs in the pre- 
sent case took this point and contested 
their liability to pay interest, On 31st 
Mey 1910, however, the Rent Court Leld 
that the plaintiffs were not under-proprie- 
tors, and, treating them as tenants, allow: 
ed the claim jor interest and decreed the 
suit. 

The decision in this case led to the insti- 
tuticn of the present suits which were 
brought in the beginning of.ri913 in the 
Court of the Munsif of Utraula. In bis 
petition of plaint each plaintiff narrated 
the previous proceedings, and prayed that 
a declaratory decree be passed in his favour 
ta the effect that he was under-proprietor 
of the lands which he occupied in the vil- 
lage of Badhia Farid. He maintained his 
sut upon two grounds-—first, that he and, 
lis ancestors had been throughout under- 
proprietors and as such had been in pos- 
session. of the lands for many years; ənd, 


- second, even ii he tailed to establish this 
that he had continued in prssession for 


mcre than twelve years after the date of 
the dectee cancelling the notice of eject- 
ment and had thus by prescription. acquired 
under-proprietary rights. 

The only issue in the suit was: Is the 
plaintiff under-proprietor of the plots in 
suit? The Munsif decided that the piaint- 
iff had no under-proprietary rights but 
that he had become under-propnetor by 
prescriptive possession; he, therefore, de- 
creed tbe suit with costs. The deiendant 
appealed to the Court of the District Judge 
of.Gonda, who agreed with the Court be- 
low. and dismissed the appeal. The de- 
fendant next appealed to the Court of the 
Judicial Commissioner -of  Oudh, who 
affirmed the judgment on the same grounds 


.and. dismissed the appeal. 


‘As all these Courts were of opinion that. 
each plaintiff had failed to establish 
the under-proprietary rights which he 
claimed, and as no appeal has been taken 
on. behalf of either, aud he has-not appeared. 
before the Board in the present appeal, . 
it is not necessary to consider the grounds 
upon which the learned Judges reached . 
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a tesult on. which they were all agreed. 
That this result was amply warranted 
appeats, however, from the only document 
of. title that has been produced in the 
case. That document is the wajib-wul-arz 
,of the village of Badhia Farid, the date 
" of which is stated to be approximately 
1873.. An extract from this document 
contains the following: “Paragraph 12 Te- 
lating to under-proprietary rights” and 
States categorically: ‘In this village there 
is no under-proprietor." In view of this 
. document, and inthe absence of anything 
evidencing proprietary tights in favour 
_ of the plaintiff, the Board think that there 
cannot be any doubt as to the correctness 
ef the decision arrived at under this head- 
ing by the Courts below. This becomes 
all the clearer when the history and terms 
of the Oudh Settlement Acts are examined. 
Ii this document had been produced in 
1893 when the defendant sought and ob- 
tained the cancellation of the ejectment 
notice it may well be that the Revenue 
Board would not have reached the con- 
clusion which they did that there was 
Prima facie evidence on which they were 


entitled to maintain the state of possession 


Until the rights of the parties had been 
declared in a competent ^ Court, 
- There remains, however, the other ques- 


tion on which the: Courts below have de-. 


cided against the defendant. ‘The essene 
tial ground of judgment is contained in a 
Single sentence of the judgment of the 
Judicial. Commissioner where he says: 
"There has been continuous possession 


of the land in the assertion of an under- 
proprietary right which is adverse to the. 
landlord’s proprietary title aid 1  agree,. 


therefore, with the lower Court that these 
plaintifís have a good title -by prescrip- 
tion." . . 


: The assertion relied .on is, of course, 


that contained in. the proceedings for the 


cancellation. of. the notice of ejectment, 
in 1893, and as there has been no judicial. 


challenge. of this assertion by the landlord 


Within twelve years and the date when 


it was made, it is immaterial to consider 
from. what date prescription would run, 
aud whether the period of limitation ap- 
plicable be twelve or six years. |; 


The Board are unable to hold that the 
simple. assertion of. a. proprietary _ right. 


in a judicial proceeding connected: with 
the land in dispute which ex hypothesi was 
unfounded at the date when it was made, 
can, by the mere lapse of six or twelve 
Jears, convert what was an occupancy 
or tenant title into that of an under-pro- 
puetor. It is true that the defendant 
might, if he had chosen, have at once insti- 
tuted proceedings for a declaratory decree 
that the plaintiff was not en under-pro- 
prietor, but such a course was equally 
open to the plaintit, Each party had 
had his supposed rights judicially cLalleged 
by the other, the plaintiff by the notice 
of ejectment, of which he had obtained 
cancellation, the defendant by the asser- 
tion in the proceedings for cancellation 
of the notice for ejectment that he was 
not liable to be ejected because of his 
tights as  under-proprietor. The Board, 
however, do not consider that it was the 
duty ot either party to institute such a 
suit if they were content that possession 
should remain on the same footing as 
before the notice of ejectment was served. 
They are unable to affirm, as a general 
Proposition of law,that a person who is, 


in fact, in possession of land under a 


tenancy or occupancy title can, by a mete 
assertion in a judicial proceeding and the 
lapse of six or twelve years without that 
assertion having been successfully chal-- 
lenged, obtain a title as an under-pro- 
prietor to the lands. Such a judgment 
might have very. far-reaching results and 
would almost certainly lead to a flood of 
litigation. It is notorious that in actions 
for rent or enhancement of rent or for 
ejectment the persons in possession are 
prone to maintain rights which they do 
Lot possess, and if, for any reason as in 
the present case, no judicial determination 
is arrived at, but the parties continue on 
the original footing, the mere lapse oi so 
Short a period as six or twelve years (which 
might be amply explained upon other 
grounds) would deprive the landlord of, 
his proprietary tights unless in the mean- 
time he had brought a declaratory suit 
to settle once and for all the terms on 
which possession was held. The case 
might have been different if, in addition. 
to the judicial assertion by the plaintif. 
there had been any change in the money 
paynient which he thereafter made to bis. 
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landlord. There is, however, no sugges- 
tion that the same money payment which 
had been made before the notice of eject- 
ment was not continued thereafter. ‘The 
possession by the plaintiff, therefore, re- 


mained on precisely the same footing as _ 


.at the time when he was held by the Court 
to have merely an occupancy title, the 
precise nature of which it is not necessery 
to consider in this case. 

Reference was made to the limitation 
Act IX of 1908 and especially to section 
28 which is as follows:— 

“At the-determination of the period 
hereby limited to any person forinstitut- 
ing a suit fOr possession of any prop- 
erty, his right to such property shall 
be extinguished.” “This section appears 
to have mno application to the present 
case, for the appellant through his 
‘Counsel did not maintain that he could 
institute a suit for possession of the village 
in question, or treat the plaintiffs as if they 


had merely been squatters, and the Board: 


were not referred to, and are not aware 
of, an v other. section which would have 
the effect of extinguishing aright of prop- 
erty which is. vested in one person and 
transferring it by the mere lapse of time 
to the person actually in possession.  . 

Special leave to appeal was granted 
only upon the footing, inter alia, that the 
directions as to the payment of costs in 
the Courts below should not be varied in 
any event and that the appellant should 
pay the respondent's costs. Their Lord- 
ships will humbly advise His Majesty that 
the decrees be reversed, except in so far 
as they deal with the payment of costs. 
and that the suits be dismissed. As the 
respondents have not appeared there will 
be no order. as to the costs of the ` ap- 
peals, 

Solicitors for the 
Daigado. 

W. C. A, & N.H, 


Appellant.—Mr. E, 
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LAHORE HIGH COURT. 

| SECOND CIVIL ÁPPEAI, No. 1295 oF 1920. 
April 20, 1923. 

. Presente— Sir Shadi Lal, Kr., Chief 
justice, end Mr. Justice Lumsden. 
CHET RAM AND OTHERS— 
PLAINTIFFS—APPELLANTS 

d UEFSUS l 
SPEDDING & CO. ITD., AND ANOTHER 
—DEFENDANTS— RESPONDENTS. 
Specific Releif Act (I of 1877), s. 42— Custom 
— ÁAilachment of properity—Declaratory suit -by 

veversioners, whether matntainabdle. 
An attachment infringes the rights of the 


judgment-debtor and has the effect of placing 
the property attached ir custodia legis, but 


it does not by itself amount to an in- 
fringement of rights of his reversioners and 
does not furnish the latter with a cause 


ofaction for a suit for a declaration that 
the attachment shall not affect their reversionary 
rights, inasmuch as a mere attachment does not 
amount to an alienation. 


Second appeal from a ,decree of the 
District Judge, Hoshiarpur and Kangra 
Districts, dated the 1st March 1920, affirm- 
ing that of the Senior Subordinate Judge, 
Dharmsala, dated the 30th May  r9r9. 

Lala Mehr Chand Mahajan, for the Appel- 
lants. 

Mr. M. Obedullah, for the Respondents, 


JUDGMENT.—On the 5th February 
1918, defendant No. x attached certain 
property belonging to harnamgir in execu- 
tion of a decree against him. ‘The 
judgment-debtor’s sons, after making an 
infructuous objection to the attachment, 
have now brought a suit for the declaration 
that the attachment should not affect their 
reversionary tights after the death of their 
father. 


Now, it was admitted in the Trial Court 
on behalf of the contesting defendant 
that the property attached was ancestral, 
and that the plaintiffs’ family was governed 
by the usual Customary Law whichimposes 


 atesttiction upon the power oi a proprietor 


to alienate his ancestral property. Ihe 
question for determination is, whether a 
mere attachment of the property entitles 
the plaintifis to institute a suit for a dec- 
laratory decree. There can be no doubt 
that an attchment infringes the rights of 
the judgment-debtor and has the effect 
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tutit does not by ~itself amount to an 

infringement of .the rightsof the rever- 

soners. It is possible, nay, it is probable that 


the attachment will leave to an alienation, - 
“ col. 2.] 


and if the alienation is not confined to the 
petiod of the judgment-debtor's lifetime, 
the plaintifs will be entitled to impeach 
the alienation. It is, however, clear that 


no alienation has so far been made, and ` 


a mere attachment does not give the plain- 
tifs a cause of action. ` ' 
" Mr. Mehr Chand for the appellants con- 
tends that the contesting defendant denied 


their revetsionary tights in- the property - 


‘but ‘a perusal of the plaint shows that 
the action is not based upon any such denial. 
"Ihe only ground disclosed in the plaint for 


‘bringing the action is the attachment of ' 


the property, and, as pointed out above, 
a mere attachment does not injure the 
plaintifts. EE 

. For the aforesaid reasons, we dismiss 
"the appeal with costs. 


Z.K. Appeal dismissed, 


onr EEE 


. OUDH JUDICIAL COMMISSIONER’S 
IUS j C0 o® 
SECOND CIVIL APPEAL NO. 18 OF 1922, 
September ir, 1922. | 
Present s—Mr, Ashworth, J. C, 
"MOHAMMAD - ALI—PLANTIFE— 
f APPELLANT | 7 
Versus 
HASAN JAFAR AND ANOTHER— 


. Syed N IND. 
l "DEZENDANTS —RESPONDENTA, 


| Trans fev of Property Act (IV of 1882), s. 107 


i" Lease, meaning of—Coniract, construction 


Pene word ''lease in section 107 of the Transfer 
of Property Act is not to be construed in the 
wider sense in which itis definedin the Registra- 
tion Act as including an agreement to lease. 
fp; 481, col. 1.] E 

< Panchamaw Bose v. Chandi Charan Misra, 6 
Snd, Cas, 4493 3761 8081 14 O WN, 874; followed, 


INDIAN CASES, 


“10 B. ror; 5 Ind. Dec. 


>- [1923 


` The question whethera contractis tobe constru- 
“ed as a lease or merely as an agreement to lease 


-must be. gathered from its entire terms and 
where the contract operates as an actual demise, 
it must be deemed to be a lease.  [p. 481, 


Purmananddas Jiwandas vw. Dharsey Virji, 
(N. S.) 452, followed. 


Appeal from a decree of the Addi- 
tional Subordinate Judge, Lucknow, dated 
the 18th October 1921, setting aside an 
order of the Probationary Munsif, Lucknow, 
dated the 28th February 1921. 


Mr, Niamut Ullah, for the Appellant, 


^. Messrs. A, P. Sen and M, H. Qidwat, 


for the Respondents, 


JUDGMENT.—This second appeal arises 
‘out of a suit for specific performance of 
an alleged oral contract to lease a shop. 
The plaint set forth that a contract was 
entered into between the parties on the 
23rd July 1919 for the occupation by the 
‘plaintiff of a certain shop and room owned 
by the defendants at a rental of Rs. 2-2-6 
per day, The defendants are said to have 
engaged to execute a formallease and the 
plaintiff to give a further sum of Rs. 200 
as nazvana. This Rs. 200 was paid up 
by the 31st July 1919, but the defendants 
never executed the formal lease and on 
the 28th April 1920, raised the rent by 
Rs. 3 per day. Defendants also institut- 
ed a suit for arrears of rent at the üriginal 
rate up to 28th April r920, agd got a 
decree, This suit is one for specific per- 
formance of the contract to execute the 
formal lease, 'The Court of first hearing 
decreed the suit on the findine that the 
facts were as stated by the plaintiff. The 
lower Appellate Court alsofound these 
facts to be proved, but dismissed the suit 
on the ground that no evidence was ad- 
missible of the oral agreement under sec- 
tion or of the Evidence Act,read with 
sections 4 and 107 of the Transfer of Prop- 
erty Act and section 17 of the Registra- 
tion Act. It was the opinion. of Subordi- ' 
nate Judge that an agreement tolease prop- 
erty could ouly be effected by a registered 
document, ` His reasoning was as follows — 
Section 107 of the Trausfer of Property 
Act requires that a lease of immoveable 
roperty for a term exceeding one year 
fin this case the term was three years), 
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PANNA LAL 9, BOBRA PANNA LAH; 

auu be made only by a registered instru- 
ment. Section 4 of the Transfer of Prop- 
erty Act proiviles that section Io? Shall 
be read. as supplemental to the Indian 
Registration Act, 1877. "The Subordiuate 
j udee construed this to  meau ‘that, 
definition of lease in the Registration 
Act, which includes an agree ent to lease, 
should be imported into Section 107 of the 
Trausfer of Property Act with the conse- 
quence that that section would require 
an agreement to lease to be only by register- 
ed instrument. This reasouing is plainly 
wrong, Lhe only effect of the provision 
in section 4 of the Transfer of Property 
Act . that section 107 shall be read as 
süppleinental to the Indian Registration 
Act [1,0, to section 17 of. the Registra- 
tion Act) i is that the proviso to the provi- 
sion (that leases of immoveable property 
from year to year or for any term exceed- 
ing one year or reserving yearly rent shall 
be registered) contained in section 17 of 
the Registration Act shall be read as 
amplified by the proviso to section 107 
of the Transfer of Property Act. It has 
not the effect of Tequiring us to construe 
the word ' lease" in section 107 of the 
. Transfer of Property Act in the wider 
sense in which itis defined in the Registra- 
tion Act. An authority for this reference 
may be made toa Bull Bench case of the 
Calcutta High Court in Panchanan Basu 
v. Chandi Charan Misra (x). At the same 
time, although the reasoning of the Sub- 
ordinate Judge was wrong, I consider, 
that his decision was right. Under sec- 
tion or of the Evidence Act no evidence 
may, be given in proof of the terms of an 
contract which the law requires to be 
embodied in a document, Under section 
107 of the Transfer of Property Act a lease 
for à period of over three years must be 
by an instrument. The contract alleged 
in the plaint is. said to have been “ that 
the plaintiff might occupy the shop and 
room," Itis also proyed that he did occupy 
it from the date of the agreement, The 
agreement was, therefore, something more 
than an agreement to lease. It was an 
actual demise. Accordingly, no evidence 
cf the oral agreement is admissible, 
5 (1) 6 Ind. Cas, 443; 37 C; 808; 14 C, W. N, 
74: | | 
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Nor, ` 


d8r 
again, can we separate off from that agree- 


ment as a separate agreement the erigage- 
ment by the defendants to execute a formal 


lease. There was no separate coasidera- 
tion for the execution of the formal 
lease. ‘The consideration for, stich execu- 


tion was bound up with the consideration 
for the demise; that is to say, it was’ the 
payment of the ‘rent and premium, It 
_was held in the case of Puvmananddas 
 Jiwandas v. Dharsey Virji (2) that_ the 
question whether'a contract is to be con- 
strued as á lease or merely as an agree- 
ment to lease must be gathered from .the 
terms of the whole and that.where ‘the 
contiact operates as an actual demise 
it must be deemed to be a lease. In that 
-case, itis true, what was to be construed 
was a , document and not an alleged ora! 
lease but the same reasoning will apply. 
Accordingly, I dismiss the appeal with 
costs, l 
K., $. D. & N. H. 


` Appeal dismissed. 
(2) ro B. 


IOIj 5 Ind. Dec, (N. S.) 452. 


ALLAHABAD- HIGH COURT. 
SECOND Civi, APPEAL No. 1398 OF 192r, 
| April 5, 1923. 
Present:—Justice Sir P. C. Banerji, KT., 
and Mr. Justice Gokul Prasad, 
PANNA LAI, AND ANOTHER— 
DEFENDANTS—~ APPELLANTS | D 
VEYSUS 
. BOHRA PANNA LAI, AND. OTHERS— I 
PLAINTIFFS—RESPONDENTS, ` 

Easement— User, permissive. : ; 

A right of-easement cannot be-acquired.on the 
basis 5s user which in its origin was a 
fp. 482, col. 1.] | 

Second ‘appeal from a decree of’ - the 
District Judee, Mainpuri, confirming a 
decree of the Additional Subordinate judge. 

Messrs. Baleshwari` Prasad. and”: Badri 
Narain, for the Appellants. ^ 

“Mr, Gtrdhart Lal Agarwala, for the Re- 
spondents.  - 

- JUDGMENT. This is an pai by 
the defendants arising out of a suit brought 


~ 
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SIIDNAPUR ZHMINDARY CO. LID V. UMA CHARAN MANDAL; 


by some Managers of the Ram Lila Com- 
mittee for a declaration of a right of ease- 
ment and for the demolition of certain 
buildings erected by defendant No. 2 with 
the permission of defendant No. 1 on a 
plot of land No. 607. The plaintiffs also 
claimed an*injrnction.  . 

' The point.raised by the plaintifs was 
that the Hindus of. Karhal used to hold 
Bharaimilap and, in order to get to plots 
Nos. 604 and 606, they used to pass over 
plot No. 607, and that, because of that 
user, they had acquired a right of easernent 
of passage over plot No. 607. 

~ The contention uf the defendant was 
.that Bharatmila p processions, after passing 
over the public road, passed over piot 
No. 608 aad from that to the Chabutra 
in No. 604. The defendants did not con- 
-test the plaintiff's right to celebrate the 
Bharatmilab on plot No. 604 or 606; what 


». they said was that the plaintiffs or their 


predecessors had not acquired any right 
of easement over plot No. 607, but that 
there was already a passage which they 
could use for the procession. 

The suit has been decreed by both the 
Courts below. The detendants come here 
in second appeal. The dispute in this 
suit was a very small one, é.¢,, about the 
. passage of the Bharatmilad, and we thought 
that this was eminently a case which should 
“be settled amicably and we gave the parties 
time fcr the-purpose. Although several 
adjournments were obtained, nothing was 
done, and we have, therefore, to decide 
the appeal on the merits, As regards 
plot No. 607 over which the plaintiffs- 
respondents assert a right of way for the 
passage of the- Bharatmílup, the finding 
of the lower Appellate Court is that the 
way of the Bharaimilap procession lay 
through plot No. 607. This was not the 
case of either of the parties and it is tanta- 
mount to a denial of the right of passage 
over plot No. 607 claimed by the plaintitis. 
It has also been found that when the pro- 
cession first passed over detendant’s land 
it was with the permissión of the defendant. 
No question of any right of easement can, 
therefore, arise ; the user, if any, was per- 
missive, Therefore. the plaintiff's claim on 
the ground Of easeinent Customary or other- 
wise, fails and, on this ground, the: claim 
should have been dismissed. The. defendant 


.cessary to enter into that question. 


No. 1, Shvimatt Rameshari Debi, is the ze 
mindur of the plots and the plaintiffs have, . 
in our opinion, failed. to-prove any right . 
in them to limit her user of plot No. 607. 
The suit ought to have been, strictly speak- 
ing, one on behalf of the Hindu community. 
Tne Courts below have allowed the plaint- 
iffs to proceed as if the suit had been one 
of that nature. We do not think it ne- 
Mr, 
Baleshwari Prasad, tbe learned Vakil for 
the defendants-appellauts, has, however, 
stated to us that his client, the zem indar, 
is willing to give the plointifis a fifteen 
feet wide passage over plot No. 608 for 
going from plot No. 609, the public road, 
to Nos. 604 and 606, ‘This, we think, is a 
very reasonable offer and the plointiffs 
would have done well to have accepted it. 
However, as the defendant-zemindaris still 
willing to make that concession in favour 
of the pleintiffs, we allow this appeal in 
part and discharge the decrees of the lower 
Conrts. We make the above reservation 
in plaintifi’s favour. In other respects; 
we dismiss the plaintii's suit and we make 
no order as to costs. 
Z. K, Appeal partly allowed, 


PRIVY COUNCIL. - 
APPEAI, FROM THE CALCUTTa HIGH COURT; 
June 8, 1923. ; 
Present -—lord Sumrer, Lord Phillimore; 
Sir John Edge, KT., and Mr. Ameer Ali. 
IHE MIDNAPUR ZEMINDARY 
COMPANY, LIMITED—PLAINTIFF— 
APPELLANT 
VEYSUS i 
UMA CHARAN MANDAL AND oTHERS— 
DEFENDANTS—RESPONDEN'TS. 
- Pleadings-— Construction of document dealing 
with origin of holding Question of faci— Appeal, 
when permissible, . 


| A docrmert relelirp ta the origin cf a paf- 


-ticular holding is nctto Le treaicd se irvcivirg 


issues of law merely because it has to be con- 
strned. The matter involved is a question of 
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fact, and, unless it can be shown that the 
lower Court has misdirected itself in point 
of law in dealing with the question there is no 
ground for appealing from its decision, and the 
Appellate Court is not entitled to criticise the 
merits or otherwise of the conclusion of fact, 
[p. 483, col. x;.p. 484, col, r.] | 
Appeal from the Calcutta High Court. 
Messrs, DeGruyther, K. C. and 
Kenworthy Brown, tor the Appellant. 
Mr, Dube, for the Respondent. 
" JUDGMENT.—Their Lordships do not 
desire to hear the respondents. The point 
arising for decision on this appeal is a 
short one. Iu the group of suits, which 
the appellants brought in India, the ques- 
tion which, for the purposes of to-day, was 
the material one to be considered was 
this:—At what date is the under-tenure, 
of which they had become purchasers 
at a sale under a decree for rent, to be 
taken to have originated ? / 
It was in connection with a prayer to 
— have encumbrances cleared of that this 
question arose, and according to the date 
fixed, earlier or later, they would be able 
to clear off more encumbrances or fewer, 
Now, to ascertain the date at which a 
particular holding first began to be held as 
a defisite holding, is essentially a question 
‘of fact, and must depend on evidence. 
That evidence may be, and naturaliy is, 
documentary, but the documents admitted 
in evidence upon that question aré really 
historical materials, and although they have 
to be construed, and if possible understood, 
they ate not to be treated as involving 
issues of law nierely because they have to be 
construed. It is not as though they were 
being construed as instruments of title, 
‘ot were contracts or Statutes, or otherwise 
the direct foundation of rights. | 


The Subordinate Judge who tried a 
number of these suits, cameto the conclusion 
that the date at which the under-tenure 
purchased by. the plaintiffs had first arisen 
"was the 6th March 1884. Some others 
were heard by the Munsif, who came to 
a contrary conclusion. They were all con- 
solidated aud came before the District 
Judge, and the finding of the District Judge 
affirmed that of the Subordinate Judge 
, notiü every respect upon the same grounds 
in detail, but substantially upon the same 


lines, 
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The case was then appealed to the High 
Court, When first it came before the 


High Court, that Tribunal contented itself 


with observing that the issues which are 
now before theit Lordships raised questions 
of some nicety, and proceeded to dispose 
of the appeal upon a different ground 
which need not be further enlarged upon. ` 
That judgment of the High Court was 
brought before their I,ordships and was 
reversed, and so the case came to be re- 
mitted to India to be finally disposed of, 
and on the second occasion the High Court 
dealt with the issues now in question, 
which they had previously said little about, 
and briefly concurred in the view taken 
by the District Judge. 

Now, if the question before. the District 
Judge was one of fact, admittedly there 
is an end of the matt»r. The District 
Judge, having to fix a date, fixed this 
perticular date as being the date at which 
a certain vufinama or. compromise was ` 
arrived at, under circumstances which are. 
not very clear, for no oral evidence was 
called, but which he thought he could 
sufhclently inf.r from the contests of the 
rufinama and from some previous docu 
ments of earlier date. Fe came to the 
conclusion that there was at that time 
a dispute, the gist of which was, whether 
the tenant wus sight in claiing that all 
the land of which he was in possession 
was held on ghujwali tenure, or whether 
the zemindar was sight iu co.tenuiig 
that but a small portion of that lahd was 
held on ghajwali tenure and the rest was 
really mal land. Thisis the dispute wuich 
was compromised in the 7ufinama ; and the 
conclusion which the District Judge, agree- 
hig therein with the Subordinate Judge, 
‘arrived at was that upon that occasion 


the parties solved tbis dispute by deciding. 


that the amount of ghatwald lana was less ,~. 


` than it was claimed to, be; and that, in... 
addition to what was admittedly mal land;: ; 


some further land should be regarded as 
and held as mal land, and so the , matter 
ended. Thereupon, he held that it was 
from that date, and in conse.:uence of that 

compromise, that the present under-tenure | - 
relating to some of these mal lands, of which - 
the plaintiffs were the purchasers, came 
into existence a sa seperate tenure, There 
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, KHAZANA MAL V. JAGAN NATH, _ | 
had been produced a series of documents 
‘of earlier date, which it is not uecessury 
to go through—they are of yarying charec- 
ters, and it must be admitted that they 
‘are scarecely luminous as to their purport. 
It cannot redily be suggested from these 
previous documents when thealleged seps- 
rate ghatwali tenure or the alleged separate 
mal tenure came into existence. As to the 
latter it is hypothetically said to begin 
about 1834,and as to the former, it is said 
‘to haye been in existence at least as early 
as 1799; but these documents are only 
fragments, and by no means copious 
fragments, of a long chain of documents 
‘of various kinds, which must have existed 
at one time or another, and they, like 
the rufflhama, are’ documentary evidence 
of the point in dispute {from which the I is- 
trict Tudee had to draw his own conclusions. 

. It is clear, therefore, that, unless it can 
be shown that he has misuirected himself 
. in point of law in'dealing' with this question 
of factupon this evidence, thereis aopround 
for appealing from his decision upon the 
uestion of fect, and from tie judgment 


of the High Court upon it. The suggestion 


‘ig that it can be maae to appear clearly 
from the construction ot the décuments 
prior to the vufiuama that the present 
` tenure can’ be dated earlier than the 6th 
March 1884, .That.appears to’ their l,ord- 
ships ^to be nothing but a conte..tion that 
a ‘different conclusion of fact miglt have 
been drawn from those documerts. 


The other way of- putting the matter 
4s to say: that ou the construction of the 
rufinama itself, it negatives tne view taken 
that this under-tenure was first created 
at. that date. - Their Lordships úo iot 
wish to be understoo: as agreeing with thet 
View’ of the.conteuts cf - 
but again the construction of it is merely 
the weighing-of a particular piece of evi- 


dence expressed in that particular form, 


Th eir-L,6rdsh ips are-unable to see that there 
‘has-been any error in law on tne part of the 
Listrict- Judge and: of the High Court, 

„and that-being so they neither desire nor 
are eatitled to..criticise the- merits or 

- otherwise ofithe conclusion of fact. 2 

. ‘Lhe result being that tris isa pure ques- 
ticn ‘of. fact which -has been determined 
in’ India: by Tribunals whose judgment 


"tbe ruflnama,: 
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ma 


A ; - 
-Must be final; uothing .femairs but to 
“Cismiss these appeals with costs, ard thel 
Lorásiips sill numkly advise His Majesty 
accorri: gly. i Aa n 
W.C. A-& N. H, .. Appeal dismissed, | 


- Solicitors for the Appellant:—Messrs. 
Bunon, Yeates and Hart. ^ —— c l 
Solicitors. for the Respondent: 


Messrs, 
Watkins and Hunter. l 


- 


. LAHORE HIGH COURT, 
SECOND CIVIL APPEAL No. 1351 Or 1020. 
March 19, 1923. 
- Preseui—Mr. Justice Martinueatt cnd Mr, 
Justice Zelar Ali. 
KEAZANA MAL AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
' UEYSUS 
JAGAN NAH AND OTHERS— 
DEFENDANTS—RESPUNDENIS, | 
Hindu Law—~ Joint family—Manager, debi 
contracted by—Benefit of family—Presumption. | 
There is no presumption that a debt contracted 
by the manager of a joint Hindu family is cone 
tracted for the benefit of the family. |p. 485, col. r.] 
Brij Lal vs Jaishi Ram, 30 Ind. Cas. 500; 106 


E W. R. 1915; 172 P. L. R. 1915; dissented 
rom. . š 

Ganpat Rai v. Munni Lal, 13 Ind. Cas. 34} 
34 A. 135; 9 å. L. J. 54, Bhura v. Banarsi Das; 
30 Ind. Cas. 481; 113 P. W. R. i915} 174 Pi 
L. R. 1915; Paras Ram v. Gian Chand, 50 Ind; 
Cas. 36; 48 P. W. R. 1919 and Ram Dhan Das 
v. Ramji Das, 50 Ind, Cas. 215, relied on. i 


Second appeal from tke decree oi the 
Distnet Juage, Hoshiarpur, dated the Ist 
March 1920, reversing thatofthe Séniot 
Subordinate Judge, Kangra at Dharmsala, 
dated the 31st July 1919. - 

Lala Mehr Chand Mahajan, 
Appellants, E : 

Mr. M. L. Puir, for the Respondents, 

JUDGMENT.—;ne plaintiffs sued Jagat 
Nath ard the sons of Jagan Natu's 
deceased brother Ram Saran ior money 
due on book eccounts, alieging that Jsgari . 
Nath and Ram-Saran were members cf 
a joint Hindu family and had dealings with 


for the 
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them. Jagan Nath pleaded.that-he was 
separate -from Ram Saran and had had 
no dealings with the plaintiffs, The First 
Court passed a decree, aga/nst all .the 
defendants, but on Jagan Nath’s appeal the 
District Judge dismissed the suit as’ against 
him finding-that, although Jagan Nath 
had not ptoved his separation from Ram 
Satan, the plaintiff’s dealings had been 
only with Ram Saran, Jagan Nath not 
having signed any of the entries in the 
plaintiff's books, and holding that the 
plaintiffs had to. prove that the debts were 
contracted for the benefit of Jagan Nath 
which they had failed to do. ‘The plaintiffs 
liave preferred a second appeal. . 

On the question of onus the ruling of Sir 
Donald Johnston in Brij Lal v. Jaishi 


Ram (1) is, no doubt, in the appellants* 


favour, but the other authorities are against 
.them. In Ganpat Rai v. Munni Lal (2) 


it was held that there is..no presumption- 


that a debt contracted by the manager of 


a Hindufamily is contractéd for the benefit’ 


of the family, and the rulings of the Hizh 
Courts of Calcutta and Bombay referred 
to in that judgment were to the same 
effect. The Allahabad ruling has also been 
followedin Bhurav. Banarsi Das (3), Paras 
Ramv. Gian Chand (4) and Ram Dhan Das 
v. Ramji Das (5). Coursel for the appel- 
lants has, in fact, not disputedthe correct- 
ness of the view taken by the High Courts, 
but has contended only that as no . issue 
was framed on the question whether the 
debts were incurred for the benefitof the 
family his client should have been given an 
opportunity of proving that they were so 


incurred. There does not appear to be 


any force in this contention for, as the 
plaintiffs alleged that their dealings had 
been with both Ram Saran and Jagan Nath, 
no occasion arose for a sepatate issue on 


the question whether the debts were in- ` 
_ curred for the benefit of the family. More- . 


over, the point was really covered by the 


t) 30 Ind. Ca. 500; 106 P. W.'R. 1915; 172 
P. L. R. r915. . 

(2) 13:Ind. Cas. 343 34 A 135; 9 A. L. J. 54 

'(3) 30 Ind, Cas, 481; 113 P; W R. 1915; 174 
P. L. R. 1915. : 

.(4):50 Ind. Cas. 36; 48 P: W R. 1919. 

(5) 50 Ind, Cas, 2 a 
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second issue, which was, whether the plaint- 
iffs had advanced the amounts in suit to 
the family of the defendants. ‘Tae plaiutifis 
krew that they had to prove such facts 
as would render Jagau Nath liable, and 
when it was found that they had not proved 
them, the suit was tightly dismissed, 
We cannot agree that tbe plaintiffs were 
entitled to a remand ard we accordingly 
dismiss the appeal with eosts. 
Z. E. i ai dismissed, 


. OUDH JUDICIAL COMMISSIONER'S 
COURT. 


E APPLICATION NO. 459 OF 
1922 IN First CIVIL APPEAL 
No. 68 OF 1922. 
i December 22, 1922. ] 
Present -—Mr, Dalal, A. J. C, and 
Mr. Daniels,. ‘A. TCs 
Raja Seth SWAMI DAVAL— 
DEFENDANT —APPLIC ANT. 
' CUCTSHS 
MUHAMMAD SHER KHAN— 
PLAINTIFF—OPPOSITE PARTY. 

Procedure—Redemption suit— Appeal from pre- 
eiminary  decree— Final decree passed— Appeal, 
whether can be treated as from final decree. 

When an appeal is preferred frcm a preliminary 
decree in a redemption suit before the passing 
of a final decree, the appeal cannot, after the tnal 
decree in the suit has been passed, te treated as 
ên appeal against the final decree also. [p. 
486, col. 1.] 

Application agaiust the decree of the Sub- 
ordinate Judge, Kheri, dated the oth 
October 1922. 

Messrs. A. P. Sen and H. K. Ghosh, 


_ for. the Applicant.: 


Messrs., Wazir Hasan and Ghulam. H asan, 


JUDGMENT. —This i is án application. thát 
au appeal against a preliminary decree in 


_a redemption suit may be treated .as an 


appeal from the final decree’ also. The 
p:eliminary decree was. passed on . 9th 
October last; the appeal against it was - 


filed on 19th October last-and tinal decree 


was passed on 2nd November. In -support 
ing the application the applicant's learned : 
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KEDAR NATH V. NANAK; 
Counsel has also asked us to pronounce 
that an appeal from a final decree is un- 
necessary. His object is to avoid an ad 
valorem fee twice over in the same matter. 
It is impossible for us to give a ruling on 
this point on the present application. The 
appeal is not belore us and any opinion 
which we might express on this application 
would not be binding on the Bench which 
might hear the appea!. In support of 
the prayer actually contained in his peti- 
tion Counsel cites two unreported cases 
in one of which an appeal against a prelim- 
inary decree was allowed to be converted 


into an appeal against a final decree, and ` 
in the other to be treated as a combined : 


appeal against both decrees, In both these 
cases the final decree had already been 
passed when the appeal against the prelim- 
inary decree was preferred. Even if the 
decisions are correct, as to which we feel 
some doubt, that would not justify us in 
treating the appeal now pending as an 
appeal against a decree which had not been 
passed on the date on which it was filed, 
We, therefore, dismiss the application. No 
order as to costs. 


Z.K, & N.H, Application dismissed. 


; ALLAHABAD HIGH COURT. 
SECOND CIVI, APPEAL NO. 38 OF 1922. 
May 29, 1923. 

Present :—Mr. Justice Kanhaiya Lal. 

KEDAR NATH—PLAINTIFF—APPELLANT 
i UEFSUS 

ENANAK AND OTHERS—DEFENDANTS-~ 
$3 RESPONDENTS. 

© Limitation Act (IX of 1908), s. 12— Appeal 
filed without copy of order appealed against—No 
ordéy drawn. up on date of appeal—Time spent 
in obtaining copies of judgment and decree, whe- 
they excluded. : 

In cases in which the formal order is not drawn 
up, it is sufficient for the appellant to attach to 
his memorandum of appeala copy of the judgment 
alone and time can run from the date of the judg- 
ment; but where a separate order is drawn up 
copies of both the judgment and formal order 
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. was passed on the 7th January 1921 


(1923 


onght to be attached to the memorandum of appeal, 
and the appellant is entitled to deduct the 
time pa in obtaining copies thereof. [p. 
487, col. 1.) : 

Kamala Dasi v. Tarapada Maukerji, 14 Ind. 
Cas. roo6: r5 C. L. J. 408, followed. 

Mool Raj v. Ntaday Mal, 55 Ind. Cas. 315: 18 
A. L. J. 208; 2 U. P. L. R. (A) 54; 42 A. 260, 
distinguished. 

Mangal Singh v. Hirda Ram, 49 Ind. Cas, 
673: 19 P. R. 1919, referred to. 

An appeal was filed on the 4th February 1921 
against an order passed on the 7th January 1921, 
but without any copy of the decree, as no decree 
had been passed till then. On the roth February, 
the appellant applied for & copy of the decree, 
on the 15th the formal order was drawn up, and a 
copy of it was ready on the 17th and delivered to 
him on the roth. On the 23rd February, he filed 
a copy of the formal order; 

Held, that as no formal order had been pte. 
pared on the date on which the appeal was 
originally filed the appellant was entitled to a 
deduction of the time spent in obtain ng copies. 
[p. a? col. 1.] . : 

Second appeal against the decree of the 
District Judge, Moradabad, dated the 5th 
of August 1021. 


Mr. 5. A. Haider, for the Appellant. 
Mr, Durga Prasad, for the Respondents, 


JUDGMENT.—The question for con- 
sideration in this appeal is, whether the 
appeal filed in the Court below was filed 
within time. 'The order appealed against 
but 
by a mistake of the office, no formal order 
was prepared. On the same day the plair.t- 
iff applied for a copy of thejudgment and 
that copy became ready for delivery and 
was delivered to him on the 14th January 
1921. He filed an appeal on the 4th 
February | 1921 accompanied by a 
copy of the judgment, but without any 
copy of the decree, for no decree was then 
in existence, ‘The Appellate Court brought 
to his notice that a copy of the decree 
should also have been filed. On the roth 
February 1921, he applied for a copy of 
the decree. On 15th February 10921, the 
formal order was drawn up and a copy 
of that formal order became ready on the 
17th February rg2r and was delivered 
to him two days later. ‘The reason for the 
delay in delivery is not ascertainable, 
On the 23rd February 1921 he filed the 
copy of the formal order in the appeal; 
but the Court below held that it was filed 


.too late and the appeal was barred by 
time. Under section 12 of the Indian 
limitation Act (IX of 1908), the appel- 
lant is entitled to have excluded the time 
Spent in obtaining. a copy of the decree 
and also that of the judgment. Deduct- 
-ing the time spent in obtaining the copy 


of the judgment, the limitation for filing . 


.the appeal did not expire till the 4th 
February 1921, Before that date he had 
applied for a copy of the formal order. 
-He could not have applied earlier with any 
benefit because the formal order was pre- 
pared while. the application for a copy 
of it was pending. And adding the time 
spent in obtaining the copy of the formal 
order the appeal was clearly within - time. 
As pointed outin Kamala Dast-v. Tarapada 


Mukherji (1), in cases in which an order. 
is not drawn up, it is sufficient for the. 


appellant to attach to his memorandum 
‘of appeal a copy. of the judgment alone 


and time can rup from the date of the. 


judgmeat; but were a separate order is 
drawn wp, copies of both the judgment 
and the formal order ought to be attached 
to the memorandum of appeal and the. 
appellant is entitled to a deduction of the 
time spent in obtaining copies thereof, 
In Mangal . Singh. v. Hirda Ram 
(2) it was held that, where no formal 
order has been prepared, the Appellate 
-Court should adjourn the appeal until 
the copy of the decree is forthcoming. 
The decision in Mool Raj v. Niadar 
Mal (3) does not apply because there 
the period of limitation for filing the appeal 
had run out and there is nothing to show 
whether a copy of the-decree was or was 
not obtainable. The. appeal must, there- 
fore, be allowed and the case is remanded 


to the lower Appellate Court with a direc- - 


tion to -reinstate it to its original number 
and to dispose of it according tolaw. The 
costs of this appeal will abide the result. 

M A A & M.D.J.- Appeal allowed, .: 

(1) 14 Ind. Cas. 1006; 15 C. L. J. 498. 

2) 49 Ind. Cas. 673; 19 P. R. 1919. 

i 55 ind, Cas. 315118 A. I, J. 208;2 U, 
P. L. R (A) 54; 42 A. 260. 
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PATNA. HIGH COURT. 
FROM ORIGINAL ORDER No. 115 
OF 1922. "EE 
. May 25, 1923? | 
Present; —Sir Dawson Miller, Kr., Chief 

Justice, and Mr. Justice Kulwant Sabay, 

Firm or SHYAM  LAL-GOKUL CBHAND . 
— PLAINTIFF— APPELLANT 
UETSHS 
JAMIL AHMAD -—DErENDANT— 
RESPONDENT. 

A dintnistyation—Decree fovadmintstration of estate 
-Subsequent decree on mortgage—Decree directing 
of morigaged property after discharge of debts 
by Receiver—Execution of mortgage-decree, whether 
Can proceed at once. i i 

One F. executed three deeds of gift in favour of 
two of her sons and one of her daughters. "These 
gifts were set aside after her death on the suits of 
her remaining heirs for recovery of possession of 
their legal shares in the estate and a preliminary 
decree for administration of the estate was made 
and a Receiver appointed for the purpose. One 
of the sons in whose favour one of the deeds of 
gift was executed mortgaged some of the prop- . 
erty. The mortgagee brought a suit on the 
mortgage and obtained a decree directing sale 
of as much of the mortgaged property as was 
found after the liquidation of debts to be the 
property of the mortgagor. The decree-holder 
took out execution of the decree: < 
. Held, that the execution of the mortgage-decree 
could not be taken out so long as the debts due 
by the estate had not been paid off. [p. 488, 
Col, 2.] 

. Appeal from an order of the Subordinate 
Judge, Patna, dated the 18th March. 


1922. 


` Messrs. P. N. Sinha and N. C. Ghosh, 


for the Appellants. ; 
Mr, Nurul Hussain, for the Respondent. 


JUDGMENT. 

Kulwant Sahay, J.—This is an- appeal 
by the decree-holders against an order 
of the Subordinate Judge of Patna, dated 
the 18th March 1922, dismissing their 
application for execution of a'mortgage- 
decree. It appeats that Musammat Bibi 
kasihan, a rich Muhammadan lady,. died 
possessed of considerable landed proper- 
ties. Before her death she had executed - 
three deeds of gift in favour of two of her 
sons and ore -of her daughters. After her . 
death, the remainibg heirs of Bibi Fasihan. 
brought several suits for setting aside 
the gifts aud for recovery of possession ... 
.of theirlegalshate in the estate, In those 


APPHEAI, 


M^ 


- learned. 
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suits all the three deeds of gift were set aside 
and a preliminary decree for edministra- 


' tion of the estate. of Bibi Fasihan was 
madé and a Receiver was-appoiuted by the. 


order of the, District Judge of Patna to 
administer the estate of Bibi Fasihan. 
It appears that thedefendant No.2, Sheikh 


., Muhammad Kalimuzaffar, who was one 
' of the sons of Bibi 


Fasihan in whose 
favour one of the deeds of gift was exe- 
cuted, mortgaged some of the properties 
which he obtained under the gift, to the 
decree-holders under a mortgage dated the 
Ist March 1912. The decree-holder brought 
a suit on that mortgage and he impleaded 
the Receiver appointed by the District 
Judge of Patna as a party defendant in 
the. mortgage suit. The decree passed in 
that mortgage suit rüns in the following 
terms:— `| 

' Suit be decreed ex parte withcosts against 
defendant No. 2 (Kalimuzaffar) and on con- 
test against others. Defendant No. 2 to 
pay decretal money in six months from 
to-day, in default, the mortgage property 


. or-as much ofit as is found to be the prop- 


erty of defendant No. 2 after liqu dation 


. of debts by the Receiver as directed by the 
Hon'ble High Court shall be sold for satis- 


faction of the decree." 


It appears that the estate of Bibi F'asihan 
has not been fully administered yet and 


, & portion of the debts due from the estate 


of Bibi Fas han has still to be paid by the 
Rece ver.. The decree-holder filed this ap- 
‘plication for execution of the decree and an 
objection was made by the Receiver tothe 
effect that under the terms of the decree 
so long as the debts. of Bibi kasihan have 
not been paid off, the property mortgaged 


“by Kalimuzaffar could not be sold, The 


learned Subordinate Judge hes given effect 


to this objection and has dismissed the. 


execution case. Against this order of the 
armed Subordinate Judge the decree- 
holders prefer this appeal to this Court. 

It is evident that, so long as the debts 
due from the estate of Bibi kasihan have 
not beer liquidated, it cannot be ascertained 
what the ‘share of Kalimuzaffar in the 
mortgaged: properties is, and únder the 
terms of the decree nothing can be sold 
so long as itis not ascertained as to what 


the share of Kalimuzaffar is. in the estate. . 


The learned Vakil for the. decree-holder 
states’ that almost the whole of the debts 
due from the estate of Bibi Fasihan has 
been paid except the debts of two creditors 
namely; Girdhr Das and Dulhin Sona 
Kuar, But it appears that litigations are 
going on as regards these two debts and it 
is not certain as to whether the estate of 
Bibi Fasihan will or will not ultimately 
be made liable for these debts. J am, tbere- 
fore, of opinion that the learned ‘Sutcrdis cte 
Judge was right in his order that the exe- 
cutiori ‘of the mortgage-décteé ' cannot be 
taken out so-long as the debts have not 
been paid off, Itis, no doubt.’ very desirable 
that the administration should be comi- 
pleted as quickly às possible.. It is manl- 
festly unjust to the heirs of Bibi Fasihan 
that the administration should be prolonged, 
but as matters stand I do not see how 
the decree-holders can be allowed to exe- 
cute their decree at present. If the dec- 
ree-holders ‘make an application to the 
District Court by whom the estate is being 
administered, the District Court, if it thinks 


-propér, may make «arrangements fox 


payment of tlie debts due from the estate 
of Bibi Fasihan to the decree-holder either 


wholly: or ih part, or it may make some 


arrangements which, under the circtm- 


'stances of the case, may seem to it proper 


to release a portion of the estate in favour 
of Kalimuzaffar, so that the decree-holéers 
can execute their decree agairst that por- 
tion of the estate. However, as the matter . 
now stands, we are not in a position to give 
any direction to the District Judge who 
is administering the estate. It would be 
for the decree-holders to make stich appli- 
cation to the District Court as he thinks 
proper; and I am sure that on such 
application being'made the District Judge 
will -pass such orders as may be proper, 
This appeal is dismissed with costs. : 


Miller, €. J.—I- agree. | | 


RES. D. 0. e | Appeal dismissed. 


NG 
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UJAGAR SINGH 9, SUCBA SINGH, 


LAHORE HIGH COURT. 
FIRST APPEAL No. 947 OF 1917. 
July 18, 1922. > 
Present :—Mr, Justice Scott-Smith end 

- Mr. Justice Brasher. : 
UJAGAR SINGH AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
SUCHA SINGH AND OTHERS— 
DEFEND ANTS—RESPONDENTS. 

Custom—Compronise—Reversioners, whether 
bound. - uii 

A compromise entered into in good faith 
binds the heirs of the parties, but the latter are 
entitled to challenge a compromise on the ground 
that it was not entered into in good faith, 


[p. 489, col. 2.] : 
Buta v. Khuda Bakhsh, 97 P. R. 1906; 134 P. 
L. R. 1906; 102 .P. W. R. 1906, referred to. 
First appeal from a decree of the 
Senior Subordinate Judge, Gujranwala, 
dated the 8th December 1916. 


Mr, Beni Pershad Khosla, for the Appel- 
‘lants. | 
De. Nand Lal, for the Respondents. 

JODGMENT.—This first appeal was 
heard along with Civil Appeal No. 735. 
of 19157 and we shall have occasion to refer 
to the printed paper-book in that case, 
which we call paper-book ‘‘B,” the paper- 
book in the present case being marked 
as A", The pedigree-table of the parties 
is given on page 89 of paper-book " B ". 
Plaintiffs are the.sons of Árjan Singh and 
defendants are the descendents of Gulab 
Singh. Gulab Singh wes cfiginelly en- 
titled to r-3rd share of the joint lend 
belonging to the descendants of Jamait 
Singh. Inu 1863 Gulab Sirgh's Leirs sued 
and got a decree for their I-31d share 
conditional on payment of Rs, 415 (see 
page 69 of the paper- book '* B.") This morey 
was never paid. .In 1882 Gulab Singh’s 
descendants again sued for their father's 
share but the suit was dismissed, it being 
held that the decision in the 1863 ccse 
barred a fresh suitand that the defendants 
had held adverse possession since 1863. 
In 1897:Gulab Singh’s descendants sued 


‘Arjan Singh and Surjan Singh for one-half. 


of their father's share cf the land, 7.¢., for 
*-6th of the whole property, saying that 
“hey had already got possession of r-6th. 
Their suit failed. On the 21st of Januaty 
1909 Arjan Singh sued the defendants for 


possession oi r-6th share of the property, 


-forcible pcssession subsequent to the 
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1. 2., for half of Gulab Singh’s oripinal share, 
‘The defendants pleaded-long possession, 


Arjan Singh seid that they had taken 
re- 
vious suit, 4, ¢., the 1897 suit. Hesaidthat 
they used to pay a shere of the produce 
thatthey paiditfor nine years and that they 
ceased to pay it for the previous two years; 
in the other words, he edmitted that 
they had  beenin possession fcr eleven 
years. Issues were fremed on the rsth 
of April 1609, but on the 3rd of May, the 
date fixed fcr evidence, the parties asked 
for an adiournment as they wished to com- 
promise: 28th of May was then fixed and on 
that date the suit was compromised, Arjan 
Singh giving up his claim upon receipt 
of Rs. 200. The present suit has been 
brought by Arjan Singh’s sons for a dec- 
leration that the compromise effected by 
their father in the 1909 case should not 
affect their  reversionaty tights after 
their fether's death, The lower Court, 
without goirginto the merits of the com- 
promise, heid that it did not amount to 
ai alienation which could be contested 
by reversioners. It, therefore, dismissed 
the suit. 

Plaintiffs have filed an appeal to this 
Court and it is contended on their behalf 
thet they cen certainly „bring a suit to 
contest the compromise under section 42 
of the Specific Relief Act. Their Coursel 
admitted that, having regard to Buda’ v, 
Khuda Bakhsh (1) and other authorities, 
a compromise entered into in gocd faith 
binds a man’s heirs, but urged that they 
are entitled to challenge the compromise 
on the ground that it was not entered into 
in good faith. _ l 

This poirt wes rot contested by Dr. 
Nand Lal on behalf of the respondents, 
and it is quite clear to us that the lower 
Court was wrong in dismissing the suit on 
this preliminary point. We have, there- 
fore, heard arguments as to the merits of 
the compromise and as to whether it 
was entered into in good faith or not. 

As already pointed out, Arjan Singh 
admitted in the 1909 suit that the 
defendants had been in possession of 
the r-6th share claimed by him for elevea 


(1) 97 P. R., 1906) 134 P.I, R. 1906} 102 P. 
W. R. 1906. UL. 


€ - 
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The suit was instituted on the 
. 21st of January 1909, which means that the 
defendants were in possessicn at all events 
in January 1898. Now, the previous suit 
"brought by them*in which they said they 
‘were in possessicn of 1-6th and claimed the 
ether r-6th was dismissed on the 19th 
of June 1897. How they got possession 
of this 1-6th we have no means ci knowing, 
butit seems at least probab!e that the 1-6th 
. which Arjan Singh claimed in the suit 
instituted in January 1909 was the same 
I-6th of which the defendants said they 
were in possessionin the suit brought by 
them in 1897. 
If this were so, Arjan Sirgh might very 
well have thought that he would not suc- 
ceed in his suit. The onus was on him 
to prove that the defendants had been 
paying produce to him, or, in other words, 
he had to prove his own possession within 
"twelve years of the suit; we have no doubt 

that, having regard to this, he compromised 
the suit upon the receipt of Rs. 200. That 
‘he did receive Rs.200 has been held to be 
proved by the lower Court and the point 
has not been pressed before us, The alle 
gation that he compromised it owing to 
the ‘pendency of a criminal case has also 
been shown to be false. 


In our opinion, the only fair conclusion 


from the facts on the record is that Arjan 
Singh enterea into this compromise in 
gocd faith, believing that he had no reel 
chance of succeeding in his suit. 
. these circumstaces, the plaintiffs’ suit can- 
riot succeed and we dismiss the appeal with 
costs, 


Z;K; Appeal dismissed. 


Under ` 


ALLAHABAD HIGH COURT. 

Civi, MISCELLANEOUS Case No. 21g 

OF 1923. 

June 18, 1923. 
Present:—Sit Grimwocd Mears, Kx, 
Chicf Justice, and Mr. Justice Piggott. 

MUHAMMAD BAKSH AND ANOTHER— 
PETITIONERS 
|» VEFSHS 
MUHAMMAD ABDUI, BAQI KHAN AND 
' — (THERS—OPPOSITE-PARTIES, 

Ui P, Municipalities Act (II of 1916), s. 16 
(3) (c) —' "Place of profit,” meaning of —Contractor, 
position of. 

The proper meaning which should be ascribed 
to the words ''place of profit" in section 16 (3) 
(c) of the U, P, Municipalities Act is one which 
denotes position and employment in the sense of 
having a title attached tosuch employment and a 
definite standing and partaking of the nature and. 
character of master and servant. [p. 492, col. r.] 

A contractor who receives remuneration for 


'the supply of articles cannot be said to hold a 


lace o profit, and is not, therefore, disqualified 
rom standing for election to the Municipal Board, 


[p. 492, col. r.] 
Astley v. New Tivoli, Lid., (1899) 1 Ch. 151; 
541; 47 W. R. 326; 6 
0. 


68 L. J. Ch. 90; 79 L. T. 
Manson 64, referred t 
_ Civil reference made by the Commis- 
sioner, Allahabad Division. 
- Mr. Kailas Nath Katju, tor the Peti- 
tioners. 

Dr. Surendro Nath Sen, Messrs. Harnan- 
dan Prasad and Sarkar Bahadur Johari, 
for the Opposite Parties. 


_SUDGMENT.—At the Municipal elec- 
tion held in March last in Allahabad cne 
Khan Bahadur Muhammad Abdul Bagi 
Khan was a candidate, and was subse- 
quently aeclared to have been duly elected, 
For Some years he, with other members 
of his family, had held.a contract for the 
supply of kerosine oil in bulk to the Muni- 
cipal Board. He was a member ot the 
Board, whose term of office came recently 
to an end, and he had some three years 
ago disclosed the existence of that con- 
tract to the Commissioner and had been 


duly given permission to hold the same. .-' 


He sat as a duly elected member through- 
out the period of the last Municipal Board, | 
When he deemed himself to have been 
duly elected this year, he again. sought 
and obtained the permission of the Com- 
missioner to- carry out the contract 
notwithstanding. his membership of the 


I 
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‘Board. A petition to unseat him 
is now in course of hearing by the 
Commissioner; and, amongst other 
grounds, it.is alleged that he was disquali- 
fied from becoming a candidate for elec- 
tion, and that his election is consequently 
of no effect because he was at the time 
a person who, undcr sectior 16 (3) (c), held 


‘a '' place of profit in tbe gift or disposal 


of the Municipal Board.” 


The Commissioner has referred this point 
to us for our determination, The  argu- 
ment put forward by the petitioners -is 
that the words ‘‘ place cf profit" were ae- 
liberately chosen as a compendious, all- 
embracing phrase to cover every recognised 
ground of disqualification such as are to 
be found in the Indian Acts ¢ part materia. 
In support of that argument Dr. Katju 
has referred us to the Bombay Municipal 
Act (III of rg01) where, amongst other 
provisions, disabilities attach to “ a Muni- 
cipal Officer or servant, a licensed Surveyer, 
or plumber, or one who has:directly or 
indirectly by himself or through his part- 
ner any share or interest in any contract 
or employment with or under, or by, or 
on behalf of the Municipality.” Section 
39 of the Calcutta Municipal ? ct has exact- 
ly similar disqualifying provisions. 
Madras Municipal Act also affinns the 
inability of a person seeking election who 
has interest in any contract made or 
work done for the Corporation. 

Therefore, had this question, which we 
are called upon to decide, arisen in anv 
election to which the Bombay, Calcutta 
or Madras Acts applied, the position would 
be elear. The respondent would, by the 
very words of either of these Acts, have 
been disqualified for election. Here, how- 
ever, we have to consider the words of the 
Local Municipal Act which are said to 
include the case of a man having a 
contract or interest in a contract with 
the Board. The question which we 
have to decide is whether it would be 
a fair construction of sect on 16 (3) (c) to 
‘say that on a reasonable rendering of the 
words ““ place of profit in the gilt or dis- 
posal of the Municiap! Board" cover an 
ordinary commercial contract. 
'* place of profit" have a definite his- 
torical association and- when coupled 


The 


The words 


with the word “ office" are familiar to afi 
students of constitutional history, The 
Act of Settlement, 12 and 13, William ITT 
Chapter II, section 3 provides that Upon 
the accession of the Heuse of Bruns 
Wick, no person hokling any office or place 
of profit under the King should be capable 
of serving as a member of the House of 
Commons. The phrase recurs in the Act 
of Settlement of 4th Anne and in 6th 
Anne, Chapter XLI. | l 
_ The object of these Acts was to 
insure that the members of the House 
of Commons should be, as far as possible 
free from any possibility of influence or 
under any likelihood of the exercise of awe 
thority by the monarch and shovld te 
free to give effect to their political opinions 
and should not be merely puppets. The 
office or place of profit to which these en: ct- 
ments apply vary from posts which were 
merely sinectres in the Royal Household ' 
to positions demanding arduous duties 
asgreat Officers of State. An examination 
of them failed to disclose that they were 
in any Way connected with commercial 
contracts into which, after all a King 
as Well as a commoner has to enter for 
the supply of commodities. 

As far as We are aware, there is only one -` 
case in which the term “ office or place 
of profit ’’ has been the subject of a judicial 


decision. In Astley v. New.TivoH, Lid. 


(1) the plaintiff sought an injunction to 
restrain the defendant Company and the 
other Directors from preventing him from 
acting asa Director of the Company. ‘Tre 
defendants alleged that the plaintiff had 
ceased to be a Director because he had 
accepted from the Company the trustee- 
ship of a covering deed relating to Deben- 
tures on terms of payment by the Company 
to him for his services. They insisted 
that these circumstances caused his Direc- 
torship to be determined inasmuch as one 
01 the Articles of Association prescribed 
that the office of a Director should be va- 
cated if he held “ any other office or place 
of profit under the Company.” Mr. Jus- 
tice North decided that the position of 
trustee for the Debenture holders was 


(1) (1899) x Ch. 151; 68 L. 


J. Ch. 903 ë T, 
541; 47 W. R. 3201 6 Manson 64. e L ze 


492; 


£4 place of profit" the ob] ect of the: Arti- 
Ma of Association. being to. prevent the 
Directors from doing anything by which 
a Director ,continues to be a Director 
and yet acceptefl or held an additional 
office or place of profit under the Com- 
pany. 

Tt will, therefore, be seen that the mean- 
ings which have been attached to the words 

“office or place of profit" do not lend 
any assist:nce to the petitioners and they 
are thrown back upon their original gereral 
Statement that the draughtsman meant 
by that phrase to include, and the Local 
(Governament by its acceptance meant to 
enact, that it should cover the special dis- 
abilities specifically set out in the Bombay, 
Calcutta and Madras Acts. We are unable 
to accept that argument. We find it, 
for instance, difficult to give any meaning 
to the words in section 40 ' ‘continued to 
hold... 
those in section 82 “ continued to have" 
. Unless the Act contemplated 


tes seai $2295 dd 


the possibility of a. candidate for election. 
haviag in fact at the time an interest in 
-a “contract and being given by section 40 
an opportuaity of obtaining permission, 
from the Commissioner on his election’ 


to carry out.the contract not withstanding 
his election. .A contractor 
remuneration for the supply of articles 
cannot, in accordance with the crdinary 
meaning of the word ' ' place", he said to 
hold a place of profit. In Murray’ S Dic- 
tionary “ " place” is defined in this connec- 
tion as. “office, employment, situation.’ 

We are of opinion that the proper mean- 
ing which should be ascrited to the words 
‘place oi profit” 
is one which denotes position and employ- 
ment. in the sense of having a.title attached 
to "such. employment .and a 
standing and partaking of the nature. and 
character of that of master and servant, 
That i is, a position in relation to. the Board 
in whieh the Board can require a person 
to obey its command and do Certain work 
or render personal services .in return for 
remuneration. , Instances of this kind readi- 
ly occur to one, €. g., a Consulting Jingineer 
who for a retaining fee holds himself at 
readiness to give expelt, opinions and fur- 


nish reports; a .whole or. part: time. Medi-- 
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a Any interest in a coatract" of 


Who receives 


in section 16 (3) (c) 


definite - 
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cal Officer with defined duties towards tlie 
Municipal Board; and ezch and every Muri- 
cipal servant of any grade. This” rule 
is necessary because members of a Board 
should not be in the false position of tei g 
masters and servants at one and thé seme 
time, We appreciate that the position 
of a contractor sitting on a Board may be 
a delicate one, and may give rise at times 
to difficult and embar2ssing situations, but 
the question which we are called on to 
decide is whether on fair construction of 
the words “ piece of profit" a contractor 
could be included. We think not, and 
though it may have been the intention 
of the local l.egislature to follow along 
the lines of the disqualifications which 
had found favour in the enactments of 
Bombay, Calcutta and Madres, the fact, 

according to our view, is that they have 
failed to do so. That being so, We are 
of opinion that the holding of the kero- 
sine contract by Khan B:hadur Muham- 
mad Abdul Baqi Khan did not prevent 
him standing as a-candidate and does- 
not invalidate his election; and ^ this . is 
the answer we return to the Commissioner, 

E. SD O:der accordingly. 


- PRIVY COUNCIL. 
APPEAL, FOM TBE MADRAS HICH i onis 
June 26, 1923. . 
Present: —lord Buckmester, Lord Dunedin, 
~ Lord Carson, Sir John Edge, KT; 
“and Lord Salvesen. ` 
A. S. $. SUBBAIVA PANDARAM— 
APPELLANT : 
|o Versus ` 
MAHAMAD MUSTAPHA MARACAYAR 
(SINCE DECEASED) AND OTHERS— 
RESPONDENTS. 


` Trusi—Sale of trust property in execution of 
dec ee against trustee—Purchaser in uninterrupted, 
possesston——Suit to recover Poran E pri 
— Limitation. Act (IX of 1908), Sch. I, Arts. 
134, 144. 

Certain trust property was sold in execution 
xd a decree against the trustee, and delivery. of. 
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possession of the property was made to the purt- . 
chaser who, and those claiming under him, con- 
.tinued in uninteirupted possession. More than 
12 years afterwards, on the appointment of à new 
trustee, the present suit was brought to recover 
the property: oy. 
Held, that the suit was barred by limitation 


- 


under either Art. 134 or Art, 144 of Schedule I | 


of the Limitation Act, the possession o: the 

chaser being adverse. [p. 494, col, 1.] 
Limitation for a suit to recover trust property 

. sold in execution of a decree against the trustee 

does not begin to run afresh as each new trustee . 

succeeds to the office. [p. 494, col. 1.] 


Appeal from the Madras High Court, 

Mr. Kenworthy Brown, ior the Appellant, 

Messrs. De Gruyther, K. C., and Dube, 
for the Respondent. 
"X JUDGMENT.—The real question in this 
appeal is whether the suit is barred by. 
ine operation of the Statute of Iamitation, 

It was instituted by the appeilant to 
t2cover, as against a purchaser under an 
execution saie and those who clamed 


puse 


under him, certain propeity which had - 


by two deeds, dated the 2xst February 
1890 and the 13th December 1894- been 
devoted to chantabie purposes. ‘Lhe fust- 
of these two documents declared that the 
heirs of the settlor in the order of primc- 
geniture should be trustees and' conduct 
the said charities, The settjor died: in 
1895, leaving him surviving his widow 
and Arunachellam, his only son. Artna- 
cheliam is the father of the present appel- 
lant, He was trustee of the chanty and 
having become involved in debt ore of his 
creditors sued him and obtained a decree 
in execution of which the endowments 
‘of the charity were attached. ‘The set- 
tlors widow, on.behalf of the appellant 
who was then an infant, filed an objection 
to the attachment, but it was dismissed 
on the ground.that during the lifetime 
of the appellant's father. he had no locus 
silandi, in: the same year another suit 
was instituted by the minor acting through 
tue same next friend seeking to establish 
the validity of both the deeds; and while 
this suit was pending, the property was 
brought to sale under ihe decree against 
Aruaachellam on the 22nd March 1898, 
It was ptrchased by Maracayar who is 
since deceased, and whose legal personal 
representatives. are the respondents Nos, 
4 to 8 of this appeal; the sale was confirm- 
ed on the 11th August 1898, and delivery 
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of possession was made to the purchaser, 
the settlor’s widow being removed from 
possession. From that day until the insti- 
tution of these proceedings, the purchaser 
and those claiming under him have been 
in uninterrupted possession of the prop- 
erty. . : i 

On the 31st December 1900, it was de- 
clared in the second svit of 1897 that 
the properties, including those seized un- 
der the execution sale, . formed a trust 
estate for the purpose specified in the deed, 
On the oth November 1911, the.appellant, 
who had come of age on the 6th. August 
1910, petitioned the District Court esking 
for leave to bring a suit to remove Aruna- 
chellam from the office of trustee, and 
such leave was granted; the suit for remc val 
was accordingiy instituted and on the 
21st July 1013, a decree was obtained re- 
moving Armiachellam, and the appellant 
succeeded as trustee. The present sut 
was then brought.on the 23rd July 1913, 
to recover the property. Both tle leain- 


-ed Judge, befoie whom the matter first 


came, and the learned Judges of tke High 
Court have decided against the appellant 
but on differeut grounas; tke resuit of tle 
decisions was, however, in their Lordships’ 


- opinion, correct. 


There is no doubt that, whatever pericd 
of limitation be assigned, tle {full Leriod 
had run before these proceedirgs were 
instituted, unless it could be alieged that 


- by virtue of the proceedings to which re- 


ference has been made, there was som 
interruption in the petiod. ` 


Now, the real argument in favour of tke 


‘appellant was that in the presence of tke 
.purchaser it--was declared that the trust 


had been validly created and that the prop- 
erty was, in fact, trust property, and 
it is suggested that this effects ves zudicata 
as against the respondents and pievents 
them from now asserting that the property 
is their own. Their Lordships do not 
think that.the decree had that effect. At 
the moment when it was passed .tke posses- 
sion:of. the -purchaser-was adverse, and 
the- declaration that the : property ^ had 
been propeily made subject to a trust dis- 
positión, and, therefore, ought not to have 
been seized, did not disturb:or. affect.the 
quality of his possession; it merely em. 
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. phasised .the effect that it was adverse. 
. No further step was taken iz consequence 
of that declaration until the present pro- 
ceedings were instituted, when it was too 
late. 

A further argfnment has been put for- 
ward to the effect that the Statute of Li- 
mitation begins to run afresh as each 
new trustee succeeds to the office, and 
on support of that view reliance was placed 
in the case of Iswar Shyam Chand 
Jin .v. Ram Kanai Ghose (1), and on 
the case of Vidya Varuthi Thirtha v. Balu- 
sami. Ayyar (2), but these authorities do 
not assist the appellant. In each case 
they relate to the effect of an attempt on 
the part of atrustee to dispose of the prop- 
erty by a permanent mokurari lease. 
This he has no power to do, though he is at 
liberty to dispose of it during the period 
of his life, and a grant made for a longer 
period is good, but good only to the extent 
of his own life-interest, It follows, there- 
fore, that possession during his life is not 
adverse, and that upon his death the suc- 
ceeding trustee would beatliberty toinsti- 
tute proceedings to recover the estate, 
and the Statute would only run against 
him as from the time when he assumed 
the office. Such an argument has no re- 
lation to the case where, as here, property 
has been acquired under an execution sale 
and possession retained throughout. "Their 
Lordships are, therefore, of opinion that 
this suit is barred either under Articles 
134 or 144 of the First Schedule to the 
Limitation Act. The former fixes the 
period as 12 years where the suit is to re- 
cover possession of immoveable property 
conveyed or bequeathedin trust or mort- 
gaged and afterwards transferred by the 
trustee or mortgagee for a valuable con- 
sideration; and the latter assigns the same 
period where the claim is for possession 
of immoveable property or any interest 


- 


(1) -to Ind. Cas. 683; 33 1. A. 76; 15 C. W- N. 
417; 9 M. L. T. 448; 8 A. L. J. 528; 13 Bom. L. 
R. 421; 14 C. L. J. 238; (r911) 2 M. W. N. 281] 
21 M. L. J. 1145; 38 C. 526 (P. C.). l 

(2) 65 Ind. Cas. 161; 48 I. A. 302; (1921) M. 
N. 449; 41 M. L. J. 346; 44 M. 831; 3 U. P. L. 

P, C.) 62; 15 L. W. 78; 30 M. L. T, 66; 3 P. L. 

. 245; 26 C, W. N. 537; 24 Bom. L. R. 629; 20 

A. L J. 49071 (1922) A, I. R. (P, C.) 123 (P. C} 
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‘therein not thereby otherwise specially 
‘provided for. 

This is not, in fact, a transfer by the 
trustee himself for a valuable considera- 
tion, though there is little difference in 
principle between a transfer under an ad- 
verse execution and a sale by the trustee 


himself, but disregarding that Article 
Article 144 covers the exact case. 
"Further, section 10 of the Limita- 


‘tion Act appears also to contemplate 
the exact position: it is in these terms;— 
“to. Notwithstanding anything herein- 


, before contained, no suit against a per- 


son in whom property has become vested 
in trust for any specific purpose, or agairst 
his legal representatives or assigns (rot 
being assigns for valuable consideration), 


. for the purpose of following in his or their 


hands such property, or the proceeds thereof, 
or for an account of such property or 
proceeds, shall be barred by any lex gth of 
time,” andit shows that, where it is sought 
to follow trust property, asin the present 
case, on the ground that the person in 
possession knew that it was trust estate, 
the claim is not barred, excepting in a case 
-of assigns for valuable consideration, and 
the exception shows that i: that event 
the claim may be defeated by adverse 
possession. The purchaser in the present 
case is clearly within the terms of the 
exception, and consequently be is not 
prevented, by reason of the fact that the 
property was to his knowledge trust 
property after the date of the decree, from 
relying on the provisions of the Statute 
which limits the time within which stits 
must be brought for recovery. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be dismissed with costs. 

W.C. A, & N. H, Appeal dismissed. . 

Solicitor for the Appellant, —Mr. Douglas 
Grant. 

Solicitor for the Respondent, —Messrs, 
T. L. Wilson & Co. 
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SHAM BEHARI LAY, 9. RAM KALI. ' 


ALLAHABAD HIGH COURT. 

First CiViL APPEAL NO. 354 OF 1920. 

June 12, 1923. 

Present —Sir Grimwood Mears, KT., 

Chief Justice, and Mr. Justice Piggott, — 

SHAM BEHARI LAL AND OTHERS— 

PLAINTIFFS—-APPELLANTS 
: Versus 
RAM KALI—DEFENDANT— RESPONDENT, 

Hindu Law—Succession—Stridhan—Daugater’s 
daughiey wv. son's som. 

According to the Mitakshara School of Hindu 
Law, a daughter's daughter has preierential rights 
of succession-to siridham property over a son's 
son, . , 

A Hindu daughter taking the sêridhan property 
of her mother by inheritance does not take it ‘as 
her own styidhan, but she takes it asa limited 
estate with the remainder after her death ta the 
heirs of her predecessor, 

First appeal from a decree of the Sub- 
ordinate Judge, Shahjahanpur. 


Messrs, Gulzart Lal, Jang Bahadur Lal 
and Sniva Prasad Sinha, for the Appel- 
lants, l i 

Messrs. Baldeo- Ram Dave and .Uina 
Shankar Bajpai, for the Respondent. ` 


JUDGMENT.—This was a claim. to 
certain property by inheritance, It was 
atone time tne stvidhan property of M usam- 
mat Sahodra, and descended after ' Saho- 
dra's death to Musammat Ram Piari, her 
daughter, Ram-Piari is now dead and 
the defendant-in possession is Ram Kali, 
daughter of Ram  Piari, The plaintiffs 
are the sons of one Ganga Din, who 
was a son of Musammat Sahodra, As 
the Trial Court has rightly remarked, 
itis now quite settled law that Musammat 
Ram Piari, taking this property by inheri- 
tance from her mother, did not take it as 
her own stvidhan, thac she took it with a 
limited estate, with the remoter after her 
death to the neirs of her predecessor. 

The question for determination then 
is whether the defendant, Musam.tat Ram 
Kali, as the daugnter's daughter of Mu- 
sammat Sahodra, is a nearer heir to Ma- 
Sammat Sahodra than the two plaintiffs 
who are the son's son of that lady. 

On behalf of the respondent it is con- 
tended that, under the Mitakshara School 
of Law, there can be but one answer to tuis 
question, aud that the daughter's daugh- 
ter has the preference, In principle two 
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other High Courts have undoubtedly afirm- 
ed the view that, in such a caséas the pre- 
sent, we have to look to the stvidhan heirs 
of the female in whose hands the prop- 
erty was held as stvidhan; vide Subra- 
manian Chetti v. Aruuachelam Chetti (x) 
and Huri'Doyal Singh Sarmana v. Grish 
Chunder Mukerjee (2). Moreover, in the 
case of Sheo Pariab Bahadur Singh v. 
Allahabad Bank (3), there is a very signi- 
ficant remark by their Lordships of the 
‘Privy Council inserted as a comment upon 

.& dictum of the learned Judges of this 
Court who dealt with the same litigation 


at an earlier stage. Their Lordships had 


to deal with property which had been the 
stridhan of a lady named Kailash Kunwar, 
and had Passed from that lady to her 
daughter, Janki Kunwai, The main ques- 
tion which they had to determine was 
whether Janki Kunwar took that property 
from Her mother with a limited estate, 
or whether the property itself remained 
stridhan in the hands of Janki Kunwer. 
Incidently, however, their Lordships’ dis- 
cussed the question of the devolution of 
the ptoperty after Janki Kunwar’s death, 
and.they quote a dictum of the learned 
Judges of this Court, to che effect that, when 
Janki Kunwar died childless, the succes- 
sion necessarily went ‘‘to the heirs of her 
father.” After quoting this remark their 
Lordships add, “ presumably as the stri- 
dhan heirs of her mother in the ausence 
of lineal heirs of the latter." It seems 
to us quite clear from this passage that 
if their Lordships had had to determine 
the devolution of the property then in 
suit upon’ the death of Janki Kunwar, 
they would have looked for the stridhan 
heir of her mother Kailash . Kunwar, 
and enquired who those heirs would be 
according to the School of Law to which 
the parties in that litigation were subject, 
If these were the only authorities before 
us, the point would seem almost too clear 
for argument, A certain difficulty - has 


(x) 28 M. 1 (F. B.). ; 
j 17 C. g11; 8 Ind. Dec. (N. S.) 1152. . 
3) 25 A. 476 at p. 489; 7 C. W. N. 3403 13 
M, la. J. 336; 5 Bom. L, R. 833; 30. LA. 29 
(P. C). i i i 
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ships of the Privy Council, thatas a matter 
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-of the Madras High Court,. or on the 
“basis of the settlement made by Mr. 


EM | {1923 

difficully suggested above was 
the notice of their Lordships, 
but was met by:himseif in argument by 
a plea based upon a'suzeested differenti- 
ation in the line of descent between differ- 
ent kinds of siridhan property. It seems 
sufficient for us to say that the j udgment 
of their Lordships of the Privy Council: 
in Sheo Shankar Lal v. Debi Sahai (4) is 
really silent on the particular issue which 
‘we have now to determine, The question 
which their Lordships set’ out to decide 
‘we have already quoted from the iudg- 
ment itself and the decision of that ques- 
tion does not determine the appeal before 
the Court, The further question: raised 


regarding the result of the, appeal in the | 


-case of Sheo Shankar Lal v, Debi. Sakai 
(4) may be explicable either on the lines 
by the learned Judges 


J.D. Maynein his commentary, We do 
not think that the argument based upou 
the decision in this case -can- be allowed 
to outweigh the considered opinion ex- 
pressed upon the same pointin the case 
immediately following, -that -of Shed - 
Partab Bahadur Singh v. Allahabad Bank 
(3), or that we ought, on thegrounds taken 
by the learned: Counsel in support of the 
appeal, to dissent from the opinions of 
the learned Judges of the Madras and of 
the Calcutta High Courts in the cases we 
have:already quoted. In our opinion, 
therefore, the decision of thé ‘Trial "Court 
was-rigbt; and we dismuts- this appeal 
with costs, EV NP 


. ELS. D. &N, HL: Appeal dismissed, . 
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UMRI U. SHAH MUHAMMAD. ~ 
. LAHORE HIGH COURT. i 
MISCELLANEOUS SECOND CIVI" APPEAL, 
No. 89 OF 19rg. 

December 12, 1922. 
Preseni;—Mr. Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 

M usammat UMRI—DEFENDANT— 

APPELLANT 
UerSMS - = 
SHAH MUHAMMAD ----PLAINI FE 
—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 151, 
O. XLI,r. 23— Resnand, when can be made. 
Although under r.23 of O. XLI of theCivil 
Procedure Code a remand can only be made on 
the grounds set forth therein, an Appellate Court 
is not confiued to those grounds, and has 
inherent power to remand a case for a fresh trial 
on any other ground, if in the interests of justice, 
it considers it necessary to do so, Various cir- 
cumstances may arise under which an Appellate 
Court may not be able to decide a case completely 
and a remand may become necessary in the 
interests of justice. l l 
Abdul Karim Abu Ahmed Khan Ghasnavi v. 
Allahabad Bank, Limited, 41 Ind. Cas, 598; 44 C. 
929 (E.B.); 2x C. W.N, 877; 26 C.L.J. 49, relied on, 
Miscellaneous second appeal irom an 
order of the District Judge, Lyallpur, 
dated the 20th December 1918, reversing 
that ofthe Munsif, First Class, Lyallpur, 
dated the roth June rgr8. 
Dr. Nand Lal, for the Appellant. 
Mr, Aziz Ahmad, for the Respondent, : 
 JUDGMENT.—Shah Muhammad, re- 
Spondent, obtained a decree for resti- 
tution of conjugal rights against Musam- 
‘mat Umri, the appellant before us, The 
decree was put into execution and Musam- 
mit Umri objected that as; she had 
embraced Cnristianity the marriage ti. had 
been put an end to. The Executing Court 
dealt withthe matter somewhat summarily 


\ 


land 


— 


aud disallowed the application for execu- 


tion, Tnereupon the decree-holder preferred 
an appeal to the lower Appellate Court, 
The learred Judge of tke Court’ below, 
considering the "judgment of the First 
Court to be wholly inadequate, made 


-an order of remand under .O, XLI, 


r. 23. Against that order the present 
appeal was preferred. At the hearing a 
preliminary objection was taken that nu 
appeal from the order of remand in this 
case was competent. The question was 
referred to a Full Bench. It nas now been 
finally decided* that an appealdoes lie from 


" WSee 68 Ind, Cas, 849 (F. B.)—[Ed.] 
gie wn... ] ] 
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the order of remand in such cases, The 
- appeal has now come up for decision before 


us on the merits. 

Dr. Nand Lal, Counsel for the appellant, 
Mussammat Umti, has comxtended that 
the present order was not justified. by the 


. terms of r. 23 of O. XLI, inasmuch as 


the judgment of the First Court had 

not been set. aside on any preliminary 

point by the Court below. It nas been held 

more than once that an Appellate Court 

is not confined to the grounds mentioned 

in rule 23 and thatif for the ends of justice 

it is necessary to Temand acase for a fresh 

triaj it may doso on any other good ground. 

In the case of Abdul Karim Abu Ahmed 
Khan Ghaznavi v. Allaktad Bank Limited 
(I) a Full Bench of the Calcutta High Court 
laid down.the rule that the power of re- 
mand urder section 107, Civil Procedure 
Code, is limited to the case described in 

O. XLI, r. 23, but nothing in that section 

restricts in any manner the -application 
of the principle of inherent power recog. 
nised by section 151 of the Code. 

Dr, Nand Lal has cited a number of 
rulings given under tbe cld Code and some 
pronotinced siuce the coming into opera- 
tion of the tiew Code, butit willserve no 
useful purpose to discuss all those authori- 
No one can deny thé fact that, 
so- far as fr. 23 of O. XLI'is corcerned, 
a remand may be made on. the grounds set 
forth therein but rule 23 is not exhaus- 
tive, Various ‘circumstances may arise 
ander which an Appellate Court may 
not be able to decide completely a case 
ard it mav think it necessary to order a 
remand ^n tne interests of justice. In 
this case the learifed Judge of the Court 
below has -given satisfactory reasons for 
making the order.of remand. 
“Dr, Nand Lal has also cited some autho- 
rities on the question whether the alleged 
apostacy ii. this case had taken place or 
not. We do not think it is necessary 
to deal witn this question at this stage. 
he whole question will be gone into by 


‘the Court of fustinstance to which the 


‘case 15 Temanded under O, XLI, r/23. 
. We see no foice in this appeal and we 
"accordingly dismiss it with- costs. 
Z. K. & W.C. A. Appeai dismissed. 
- (1) 41 Ind. Cas. 598; 44 C.929 (F. B) 21 C. W, 
N.877;26 C. In Jo 49 < 
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BAIJNATH RAI V. GOEUI, RAI, 
ALLAHABAD HIGH COURT. 
FIRST CIVIL, APPEAL NO. 236 OF 1921, 
June 14, 1923. 
. Present’—Mr,. Justice. Lindsay and. 
Mr., Justice Sulaima,. 
. . BAIJNATH RAI AND oTHERS— 
E PLAINTIPES—ÀPPELLANTS 
_verYSUS 


GOKUL RAI AND OTHERS— i 


DEFENDANTS—RESPONDENTS. . 

. Burden of proof-— Alienation of ancestral prop- 
erty, suit to set aside—Plaintiff member of joint 
Hindu family—Defendant, duty of— Practice. 

ere in a suit by a son- to set aside an 
alienation by his father of. ancestral property 
ground that the transaction was 
without legal necessity it is-either admitted or 
proved that the plaintiffis a member of a joint 
Hindu -family, and that' the: ancestral property 
had been transferred without the plaintiff's consent 
and not apparently in lieu of any antecedent 
debt, or at an auction-sale, the burden lies on the 
‘defendant transtetes - to justify the alienation. 
[p. 499, col. 1.] - 
, Jamna v. Nain Sukh, A. W.N. (1887) 116; 9 A. 
493; 5 Ind, Dec. (N. 8.) 766 and Sukhdeo Jhav. 
Jhapat Kamat, 54 Ind. Cas. 946; 1 P. L. T. 49; 
(1920) Pat. 67; 2 U. P. LOR (Pat.) 39; 5 P.L. Je 
120, discussed and distinguished, 


- First appeal from a decree of the Sub. 
ordinate Judge, Gliazipur. 
Messrs. Surendra Nath Sen and, Uma 


E Shanker Bajpai, for ‘the Appellants. 


Mr, M. L. Agarwala, for the Respondents. 

 JUDGMENT.—This isa plaintiff's appeal 
arising out of a`. suit for setting aside 
three Sale-deeds two. of which ^ were 
‘executed on the qth oi December 1920 
and the third on the 30th of July 1913, by 
the fathers and grandfathers of the present 
plaintifis on the grouna that these aliena- 
tions oł- ancestral property Were without 
any legal necessity. There was no sugges- 
tion in the plaint that the debts had been 
contracted for any illegal or immoral pur- 

oses. 

The defenuants-transferees contested the 


claim mainly on the ground that the debts : 


haa been incurred for family necessities 
, and were binding.on the plaintiffs. It 
Was also pleaded that the claim was barred 
by time inasmuch -as the plaintiffs were 
not born at the time. of the first transfers. 

, The Court. below found; that the plaintiff 
No. 1 was alive at the time when the trans- 
' fers of 1901 took place and that the two 


+” - 
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yemaining: plaintiffs were born before the 


execution of the third sale-deed. It ze- 
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cordingly held that the plaintiffs were 
entitled to maintain the suit. It, however, 
. ‘dismissed the suit on the ground thet the 
burden lay on the plaintifis to prove that 


- the transactions were without any legal 


necessity and inasmuch as the plaintiffs 
.had - failed to discharged that burden, 
the claitn stood dismissed. .It relied main- 
ly on two authorities, namely, the case 
of Jamna v. Nain Sukh (r) and 
the Patna High Court, 
Sukhdeo Jha v. Jhapat Kamat (2). 

The plaintiffs have come up in appeal 
to this Court, and, on their behalf, it is 
strongly contended that the burden of 
proof was wrongly laid on them. 

Both the cases referreed to by the learn- 
ed Subordinate Judge were cases in which 
the mortgagees were suing to enforce their 
mortgage and were, theretore, not parallel 
cases, In the first of these two cases all 
that Sir John Edge, C. J., remarked was 
that where a son comes into Court to ask 
relief against a sale effected by his father 
for an antecedent debt, it would be for the 
Son to make out a case for the relief asked, 

"In the Patna case, however, at page 
048, there is an observation by Suhan 
Ahmad, J., to the effect that the Courts 


. have always drawn a distinction between 


a case where the property has passed out 
of the hands of the family by mortgage, 
sale or other alienation by the father, and 
the son sues for the recovery of thr. same, 
and the case where the mortgagee seeks 
to enforce the mortgage executed by the 
father against the sons who are in posses- 
sion of the property. In.the former case 
the son must show the grounds on which” 
he seeks to set aside al enation by the father. 
In the latter, it is the mortgagee who has 


"to show how he claims.for the re-payment ' 


of the debt of the father. : 
If the learned Judge intended to lay 
down a general proposition of law that in 


every case where a Hindu son brings a 


Suit to recover possession of o 
from transferees, the burden lies on him . 
to prove that the transfer was withont 
any legal necessity, then -we would Ee 
inclined not to agree with that view. Of 


^ (1) A. W. N. (1887); arum Dec, (x. s.) 766. 


(2) 54 Ind. Cas., 946; x P. L. T. 49; (1920) 
Pat, 67; 2 U. P. I. R. (Pat.) 39; 5 P. L. J I20, `. 


- 


"4c c ^". 


Fa Vi 


a. 


— 


Vol. 54) 


INDIAN CASES; 


499 - 


ANANDA MOHAN ROY 7, GOUR MOHAN MULLICE, 


course, in every case the burden prima 
facie lies on the plaintiff to establish - his 
case; but where it is either admitted , cr 
proved that the plaintiff was a member 
ofa joint Hindu family, that the property 
transferred was an ancestral property, 
that it had been transferred without the 
plaintiffs consent and not apparently in 
liex of any antecedent debt or at an auc-- 
tion-sale, the burden would lie on the de- 
fendant-transferee to justify the alienation. 
It is, however, not necessary for us to 
remand the case, for both the parties pro- 
duced all the evidence which they intended 
to produce, and no evidence has been shtt 
out. We, therefore, propose to consider 
the case on its merits, and, in the circum- 
stances, we are of opinion that the evidence 
which the defendants have been able to 
produce is quite sufficient; we, therefore, 
hold that the defendants have discharged 
the burden ot proving that these were gocd 
transfers. The result is that the decree 


. of the lower Court must be'upheld. The 


appeal is dismissed accordingly. 
K. S. D. & W. C. A. Appeal dismissed. | 
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PRIVY COUNCIL. 

APPEAL FROM THE CALCUTTA HiGH COURT. 
June 4, 1923. 
Present:—lLord Sumner, Lord Phillimore, 
. Sir John Edge and Mr. Ameer Ali. 


ANANDA MOHAN ROY — APPELLANT: 


VEYSUS 
GOUR MOHAN MULLICK AND OTHERS 
~ — RESPONDENTS, 


Hindu Law—Transfer of Property Act(IV of , 


1882), s. 6—Spes successionis, transfer of, validiiy of. 

The transfers of expectations of inheritances— 
spes successione—are invalid both under the Trans- 
fer of Property Act and the Hindu Law, aad 
contracts for the transfer of such expectations 
in the future, cannot be validly entered into. 
[p. 502, cols. 1 & 2.) 

Mr. De Gruyther, K..C. and Dr. Majid, 
fot the Appellant.—No prohibition against 


contract »e-expectancy. Expectancy can 


S bedealt with under the Mitakshara as well 


— 


^as under the Dayabhaga [Ram  Niranjum 
Singh v. Prayag Singh (1); Pindiprolu 


(1) 8 C. 38 at p. 145; to C. L. R. 66; 4 Itd. 
Dec. (N. $.) 88. 


is 


P3 RS V. Pipa Veevabhadradn 
(2)], No prohibition according . to Hindu 
Law, (Colebrook Vol. I, pages 315 anc 
401). . Contracts to sell in future covered 
by Tilakdhari Lal v. Khedun Lal (3). Con: 
veyance of non-existent, thing viewed 
Baldeo Pershad Sahu v.: A. B. Miller (4); 

Rajak Sahib. Perhlad Sein v, Maharajah 
Rajender Kishore Sing (5); Holroyd vw. 
Marshall (6); Edward Tailby v. Offictai 
Receiver (7); Inany case cypres doctrine 
should apply (See Fry on Specific Perform. 

ance). Contract in respect of sale of lanG 
to be acquired in future valid (section 54 
of Transfer of Property Actand section 32 
of Contract Act). Widow can relin- 
quish her estate to reversioners (Hem 
Chunder Sanyal v. Sarnomoyt Debt (8), 

Noboktshore Sarma Roy v. Harl Nath Sarma 
Roy (9),- Bajrangi v. Manokarnthka (zo). A 
gift or sale by a widow to one reversioner 
valid [Collector of . Masullpatam 
v. Cavaly Vencata Narratnapah (xx); Raj 


-Lukhee Debea v. Gokool Chunder Chowdhyr» 


(12)], Reversioners’ tight can be sold like 
other persons’ property. (Colebroke Book, . 
IV Ch, IT, section x (25) 8nd- (27), pages 
315 and 311). 

Sir George Lowndes, K, C., and Mr. 
Ratkes, for the Responderits were not 
called upon. 


"n "M 486 at p.. 492; 2 M. T. 443; 17. M, 


J. 505, 

(3) 57 Ind. Cas. 465; 47 I. A. 239; 39 M. Iu J. 
243; (1920) M. W. N. 591; 2 U. PL. R. (P. C) 
139; 22 Bom. L. R. 1319; 18 A. L. J. 1074; 256. 
W. Nv 49; 28 M. L, T. pr ds L. J. 479; 13 I. 
NW. 161; 2 P.I. T, ro1; 48 C. 1 (P. C.). 

(4) 31 C. 667 at p. 674 

— (5) 12 M. I. A. 292 at p. 307; 2.Suth P, € ]. 
225: 2 Sar P. C. J. 430; 20 E. R. 349. 

(6) (1862); 10 H. L C. 1913 33 L. J. Ch. 1934 
9 Jur. ue $.) 213} 7 T. T. x72; 15 W. R. 171] I1 


E.R 
(7) 15888) 13 App. Cas. 523; 58 L. J. Q. B. 


751 60 L. T. 162; 37 W: R. 51 


3. 
(8) 22 C..354 at p. 361; xx Ind. Dec. (N. S.) 238, 
(9) 10 C. 1x102 (F. B.; 5 Ind. Dec, (N. S.) 737. ` 
(10) 35.I. A. 1; 9 Bom. I, R. 1348; r2 C. W., N. 


bed A 605; 6 C. T. 1.766; 30 À.1;5 A. 


. J. 1 (P. 

"^u 8 M. I. 7 529 at p. 551;2 W. R.P, C. 
61; 1 Suth P. C. J. 476; 1 Sar P. C. J. 820; 19. E, 
R. 631. 

(12).13 M. I. A 209 at p. 228; 12 W. R. PBS 
47; 3, BL. R. P.C sr 2 Suth P. C o5 a 
Sar P. C. J. 518; 20 H, R.. 529. 
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E . JUDGMENT. 

Lord Sumner.—Three points have been 
argued on these appeals, one by Mr. De- 
Gruyther,the leading Coünselfor the appel- 


dant, and two others by Dr. Abdul Majid - 


the junior Counsel. - ž 
The plaintiff, the presentappellant, had 
agreements with three persons, who are 
the respondents,only twoof whom, however, 
appear by Counsel, under which he pur- 
ported with great elaboration to purchase 
from them their expectations under: the 
Will of their uncle, or alternatively their 
rights as his nephews expectant upon the 
termination of the surviving widows' rights 
in the property of the uncle, and among 
"many other purposes, which are recited 
in this agreement, for-which advances are 
agreed to'be made, one, and apparently 
the.:;principal one, was that an appeal 
might be prosecuted ultimately to His 
Majesty in Council for the purpose of 
establishing a Will which the deceased 
was “said to have made. Unfortunately 
their Lordships, affirming the decision 
in the Court below, found that that Will 
was a forgery, That, therefore, reduced 
the expectations of the three respondents 
to, their-intérest in the proprty-after the 
. widows' rights should come' to an end, and 
asa matter of fact after a time one widow 
died and a compromise was entered into 
with the approbation of the Court in res- 
pect of the rights of the other widow, the 
effect of which was to accelerate the time 
when the nephews became entitled to tlie 
inheritance.  . 
. ln the present suits in India the Trial 
Judge stated. ten issues. The first four of 
those issues: were argued and dealt with 
by him. ‘The point in substance upon which 
those four issues turned was whether or 
“not the agreements were ilegal or void on 
the ground that they dealt with an ex- 
pectancy, There:were a number of others— 
as a matter of fact, eleven in all—but the 
. remaining! seven were not dealt wi th by 
the, learned Judge. An. application was 
made.to him that he should pronounce 
a decree giving effect to his’ determination 
of the first four issues, ‘which he declined 
to do upon the ground that theré remained 
some issues in the case which had not 
been dealt with, one of them for example, 
being an issue whether the plaintiff. was 


entitled to a refünd of the amounts which 
he had in fact-paid ot any of them, and 
another wheher his rights were barred 
by limitation. . ] 

The present appellant was advised that 
his best course was to obtain an immi- 
diate decree Upon the four issues, which 
had been dealt with and appeared at that 
time to be the only stibstantial ones, in 
order that he might prosecute his appeal 
to the High Court, and ultimately to His 
Majesty in Council, and he, therefore,elected 
to abandon all the other issues, whatever 
they might be;in fact, he never called any 
evidence in support of them, anda formal 
order was made upon his petition disposing 
of them all in that way. We are told, 
and very likely it may be so, that at that 
time the advice was largely influenced 
by the consideration thatit was still thought 
to be an open question before their Lord- 
ships whether, apart from the Transfer 
of Property Act, it might be held com- 
petent to these heirs, accordig ‘to the 
ordinary Hindu Law, to contract to trans- 
fer, and ultimately to transfer their expec- 
tation, such as it was, and no doubt, 
if that was the real point of the litigation 
it was worthwhile to abandon minor 
points in order to get that issue determined. 
Between the time when the decree was 
asked for and obtained and. the present 
time there has bezn a decision of their 
Lordships’ Board in the case of Harnaih 
Kuar v. -Indar Bahadur Singh (13) and 
although, as it appears to their Lordships, 
it simply re-states what had frequently 
been stated before, the appellant now 
recognises that the last word has been said, 
so far as he is concerned, about the 
possibility under Hindu Law of such 
an interest being transferred. "T 

Under thesecircumstances an application, 
was made to their Lordships by Mr. De- 
Gruyther to allow the petition which had 
been presented to the High Court to be . 
re called, and the decree that was made 
upon that petition to be set aside 
and so to.allow in some shape or form 


‘discussion, if not proof, of the remaining 


issues in the case, the object being to show. 


(13) 71 Ind. Cas.-629; 50 I. A. .69; (1922). A. 
I. R. (P.C.).403; 90. & A. L. R. (P. C.) 2701 
9 O. L. J. 6/52; 44 M. L. J. 489: 37 C.L. ]. 3461 
35 A. 179; 27 C. W. N. 9493 18 L. W. 383 (P.C. 


"S 


that there were, or might be, circumstances, 
in which it possibly could be held that. 
the time of the discovery of the illegality 
of the contracts was not the time when the 
contracts were made and the parties knew 
thelaw or must be presumed to have known 
it, butat a laterdate (whatdate their Lord- 


ships are nof exactly told). It was urged | 


that, if such circumstances: could be sug- 
gested here, a view similar to: that which 
the Board took in the case above mentioned 
might be taken in favour of the present 
appellant also. In that case, however, 
there were special circumstances, wholly 
- different from those in the present case, 
circumstances which were proved in evidence 
and were sufficient for their Lordships 
to act upon and to enable them to say 
that the discovery in the case was later 
than the date of the contractitself, "There 
“has been no suggestion anywhere in 
the course of the present proceedings 
that any such facts occured as could 
alter the view which must normally 
be taken of the. meaning of the 
word “ discovery " and of the time 
at which that discovery must be held 
to have occurred. Not only so, butit was 
by the deliberate act of the appellant 
himself, for considerations which at the 
time were very likely wise.considerations, 
that he closed the doors to any investigation 
of that issue at all.. Their Lordships are 
content to dispose of the first point by saying 
that the additional issues cannot be gone 


into now and that upon the--face of the - 


matter the appeal must be dealt with upon 
the qttestion whether, either under the 
Transfer of Property Act or under the 
Hindu Law applying to purchases ‘of 
expectations of inheritances, there is any 
ground upon which these contracts can 
be ‘supported. “3 

Dr, Abdul Majid has developed these 


points, ‘and his points appear te be two, ` 


setting aside for the: oment the ‘Transfer 
of Property Act, upon the ground that 
it deals with an actual transfer ot 
conveyance and not with a contract 


to-transfer. It is contended that 
there is nothing in the reason of 
the thing to prevent two parties,- 


^ who are concerned in the way in which 
these parties were concrned, from entering 
. . inte a contract for the future sale of. future 
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sor 


expectations, It is admitted that there 
is no authority. to be found anywhere 
which supports the view that such a con- 
tract is possible, aud it is admitted that | 
there is authority in India to the con- 
trary, the- authority in question being 
the case of Sri Jagannada. Raju. Garu v. - 
Sri Rajah Prasada Rao (14) which so. satis- 

fied the learned Judge at the trial that he 

expressed his: assent to the reasoning, 

without further discussion, and the High . 
Court in its turn was satisfied also. The 

reasoning of.that decision may, well be 

summed.up firstin a quotation from the 

judgment.of -Chief Justice Wallis, and, 

secondly, in a quotation from that of his 

colleague Mr. Justice Tyabji. 

que learned Chief Justice says, at page 

58* :— ! ; 

“On thisquestion, looked ata part from 
authority, I should notentertain any doubt 
as it-seems futile to forbid: such transfers 
of. expectencies. 1f contracts to. transfer 
them are to be enforced as soon.as the 
‘estate falls into possession. In these cir-. 
cumstances itf seems to me that it is our 


duty to give effect to what we consider 


plain provisions of our Statute Law instead 
of following a course of English decisions, 
which would appear to have been based, 
from the very first on aregard for long 
established practice rather than oq prin- 
ciple, and-to have failed to commend them- 
selves to Lord Eldon.” 

Then Mr. Justice Tyabji, at page 559* 
sys :— 

** The Transfer of Property Act does not 
permit a person having expectations of suc- 
ceeding to an estate as an heir, to transfer 
the expéctant benefits ;; when such a trans- 
fer is purported ‘to be made, an attempt 
is in effect made by the two persons to 
change with each other their legal positions, 
and an attempt by. the one to. clothe the 
other with what the Legislature refuses 
to recognise as rights, but styles asa mere 
chance incapable of being transferted, It 
would be defeating the provisions of the 
Act to hold that though such hopes or 
expectations cannot be transferred in,pre-, 
sent or future, a person may:bind; himself - 
to bring about the same results by giving 


(14) 29 Ind. Cas. 2411 39M. 5545 17 M. L.T. 
dio. 08 M. L. J. 65 MW. x 626. 


* Pages of 39 4 
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tothe agreement the form of a promise to 
transfer not the expectations but” the 
. fruits of the expectations, by saying that 
what he has purported to do may be des- 
cribed ina different language from that 
which the Legislature has chosen to 
apply to it for the pürpose of condemningit. 
When the Legislaturerefuses to the trans- 
uction as an attempt to transfer a chance, 
it indicates the true aspect in which 
itrequires the transaction to be viewed." 
- Their Lordships think that they are 
only following out numerous other passa- 
ges which have been referred to in earlier 
judgments of this Board when they accept 
‘that reasoning and that conclusion. It 
is impossible for. them to admit the common 
sense ‘of maintaining an enactment which 
would prevent the purpose of the contract 
while’ permitting the. contract to stand 
asa contract, or to see how by appealing 
‘to section 65 of the Indian Contract Act, 
or to the nature of the bargain as 
a mere bargain de futuro, they could 
uphold it as a contract when it is 
a contract as to which, not only must spe- 


cific performance be refused under the. 


Transfer of Property Act, but as to which 
damages can never be recovered, because 
the contract is . not performable contract 
until: the realisation of the expectation 
occurs, ate 3 

There is another way in which the learned 
Counsel for the appellant puts the point, 
namely, that there is here a contract 
wholly distinguishable from any contract 
as' to spes successione, because, after care- 
fully." providing for al! eventualities, the 
documents deal with the possibility of the 
` widows, or one of them, relinquishing their 
life-interests either jointly or severally, 
or selling them to the reversionary heirs, 
in which event from the date of the relin- 
quishment or sale, the heirs would become 
-the present owners of the estate by right 
of inheritance, It is.suggested that this 
provision ought to be read as relating 
toa transaction with strangers, embedded 
in the middle of a much longer contract 
with the parties to this appeal and relating 
fo their hopes of inheritance; in other 
words, thatit should be treated as though 
“jt read: ‘* Further, if’ we. can obtain 
by purchase from total-strangers to the 
family a portion of our late uncle's property, 


. Kholoo, 10 W. R. 203 5.1 B.L R. 


then we undertake to sell it to you on the 
same terms as those upon which we have 
undertaken to sale our spes successione,” 
It is not necessary to discuss how far such 
a contract might be supportable, because 
it is quite plain upon the documents that 
this is not such a contract, and, therefore, | 
the point, ingenious though it is, is sufti- 
ciently dealt with by dismissing it. 

The result, therefore, is that on al! the 
points the appeals fail. As they. have 
been consolidated in India and before 
their Lordships there wil be one set of 
costs only, and the two successful respond- 
ents who appear by Counsel will get that 
set of costs, and their Lordships will humbly 
advise His Majesty accordingly, 

W. C. A. Appeals dismissed, 

Soliciter, for the Appellants:—Messrs, 
Chapman Walker and Shephard, 

Solicitors, for the Respondents:—~ 
Messrs. Watkins and Hunter. 


ALLAHABAD HIGH COURT. 

Civi, REVISION NO. 44 OF 1923. 
June 19, 1923., 
Present:—Mr. Justice Danieis. 
RABI PRATAB NARAIN SINGH— 
DEFENDANT—ATPLICANT 
UECI STVMS 
Mahanth RAM PRASAD BHARTHI 
—PLAINTIFF— OrPosyTE PARTY. 

Agra Tenancy Act (II of 1901), s. 36—Rent, 
whether includes produce of grove—Swit by grove- 
holder for value of fruit wrongfuily appropriated 
by zemindar— Jurisdiction. 

The produce of a grove which the grove-holder 
is liable to render to the zemindar comes within 
the definition of rent. 

Raghubir Rai v. Madho, 41 Ind. Cas. 908; 15 
A. L. J. 623; 39 A. 605, followed. 

Plaintiff, a grove-holder, sued the zemindar 
claiming the value of fruit wrcngiully appro- 
priated by the latter: 

Held, that the intention of the framers of the 
Tenancy Act was io include a care like the pre- 
sent within the jurisdiction of the Revenue Ccurt. 

Gureeboollah Puramanich wv. Fukecr Mahomed 
S. 9t. 
referred to. — l ' 

Civil 1evision irom an orcer of tke 
Judge cf the Court of Small Causes, at 


Deoria. 
- Mr. Haribans Sahai, for the Applicart. 
Mr. Narmadeshwar Prasad Upadiiya, for ^ 
the Opposite Party. 
JUDGMENT.—This application raises a 


question of jurisdiction. 


The plaint-ff, - 


is a grovc-aoldér ana the defendant the 
zemindar.: The suit was -brought on the 
allegation that the defendant ‘being _ en- 


titled to. one-fourth of the iruits of , the.. 


grove had wrongfully appropriated one- 
balf: of the fruits. The suit was filed in 
the Small Cause Court claiming the value 
of theiruits wrongfully appropriated. The 
defence was that the suit was congnis- 
able only by the Revenue Court, being a 
suit. contemplated by section 36 of the 
Tenancy Act, and that, therefore, the 


jurisdiction or the Civil Court was ousted . 


by section 167 of the same Act. Section 
36 covers claims by a tenant from whom 
any sum or produce had been exacted-by 
his landlord in excess of the amount re- 
coverable from him as an arrear of rent. 
The learned Judge of the Court below 
framed an issue on the question of juris- 
diction 
plaintiff's answer to the objection, how- 


ever, is that the verb “ to exact" implies 


somethiig which the tenant has been com- 
. pellea to pay against his will and does 
not apply to a case in which the landlord 
has gone to the grove and gathered the 
produce for himself. It is not disputed 
that the produce of a grove which the grove- 
holder is liableto reader to the zemindar 
comes Within the definition of rent, this 
naving been keld in more than ‘one case; 
e.g., Raghubir Rat v. Madho (1). The 
aictionary meaning of the verb “to exact” 
is in accordance with the interpretation 
placed on it by the respondent. ` The pri- 
mary meani g as given in Murray's Ox- 
ford Dictionary is “to demand and en- 


force payment of". It does not cover 


the direct appropriatien of produce on 
the spot. 
decision in Gureeboollah Puramanick v. 
Fukeer Mahomed Kholoo (2) in which the 
same view was taken. I have little doubt 
that the intention of the framers of the 
Tenancy Act was to include such a case 
as the preseat within the jurisdiction of 
the Revenue Court, and if section 36, as 
framed, does not cover it, it is merely be- 
cause the possibility of such a case was 
not thought of at the timc when, the sec- 
tion was drafted. I must, however, inter- 


(i) 41 Ind, Cas. 908; 15 A. L. J. 6231 39 B. 
605. : 
(2) 10 W, R., 203] B., L R XUI Sm 
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but omitted to decide it. The 


I have been referred' to an old. 


. 803 

pret the section as it stands. - 

ín the course of the argument an alter- 
native plea has been put forward. to the 
effect that-the suit was excluaed from the 
jurisaiction ot the Small Cause Court by 
Art. 35 (n) or Art. 43A of tbe Second 
Schedule to the Provincial Small Cause 
Courts Act, This plea is an after-thought 
and was not. taken in the grounds of 
revision. Moreover, alter reading the 
plaint, I do not find that the allegations 
made therein clearly amount to a criminal 
ofience. ‘The revision, therefore, fails and 
1 accordingly dismiss it with costs. 

.K, S, D. Revision dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
MM COURT. . | 
First Civit APPEALS NOS, 63, 65 AND 66 
z OF 1921. y 
i March 13,-1923. . 
Present :—Mr,. Dalal, A J. C., and Mr, 
. Simpson, A. J. C, 
BALDEO SINGH AND OTHERS—PIAINTÁ 
TFFS—ÀPPELLANTS 2 
A VEYSUS 
THE DEPUTY COMMISSIONER, 
KHERI, MANAGER or JHANDI 
ESTATE AND OTHERS—DEFEN-  : 
DANTS, GULAB SINGH AND 
| OTHERS—PLAINTIFFS— RE- 
SPONDENTS. 
Pre-emption — Decree, form of —Equilies of 
case— Vendee paying off ensumbrances— Pre- 
emptor, whether liable to pay-—Merger—Sale ín 
bakin of movtgagee—Morigage; whether extingu- 
di^ pre-emption decree may be moulded in 
accordance with the justice of the case. [p. 508, 


* 


col. 2 ; p. 509, Col. T.] 


* 


Hazari Lal v. Ram” Narain, 27 Ind. Cas, 4201 | 


17 O. C. 379, followed. 

The general principle is that a plaintiff suing 
for possession wil not obtain an unconditiona] 
decree in cases where the party in possession has 
satisfied an encumbrance.subsisting. upon the 
estate at the time he came into possession. 

.509,c0l 1.] -  .- AE 

Where, therefore, property subject to theright 
cf pre-emption is sold and after the sale, the vendee 
pays off encumbrances on that property, the 
pre-emptor will have to pay not only.the purchase 
money, but also the amount paid by the vendee 
cn account of the encumbrances. [p. 508, cols, 


& 2. = 
. raise Mohamed Shamsool Hoodav. Shewukram, 
5 I. A.7;22 W. R. 409; 4 B. L. R, 22613 Sar, 
P.-C. J. 405 (P €, followed, d 


~ 


534: 


In a case where, the ownership of mortgaged 
property comes into.the hands'of the mortgagee 
and the Jatter wishes to hold up his mortgage 
asa shield againstsome person who is entitled 
toa decree for -possession of.the- property, the 
' question, is whether the mortgagee,kept the mort- 
gage alive at the time whenhe came into posses- 
sion of the ‘equity of “redemption or whether 
he allowed it to become extinguished, -Ordinarily, 
where. the Court finds that it. was to the interest 
of the, mortgagee to keep the mortgage alive, it 
` may. assume that. he intended to, keep it alive. 

(p 511, C0l. 1.) ^^ ^ .- 
. -Gokaldas Gopaldas v. -Puvanmal Premsukhdas, 
10.C. 10355 III. A. 126; 8: Ind Jur, 396; 4 Sar. P. 
C..]. 5431. 5 Ind, Dec. (N. $.) 692 (P. C.), followed. 
— Where, however, a mortgagee became the owner. 
of the ‘mortgaged property under a decree for 
specific. preformance ofan agreement to sell and 
the Court that passed the decree decided that 
the true construction of the agreement between 
the parties was that the mortgage should be 
extingiushed; and:the.sale-deed drawn up under 
. the decree contained no.proviso that the mort. 

gage was to be kept alive; in a suit for pre-emp- 
tion: . , E : - ~ l 

Held, that it could not be presumed that the 
intention of the mortgagee was to keep the mort- 
gage alive as ashield against a possible pre-emptor. 

[p. 51r, Col. 2.] d 
- . Bindeshuri Singh v.- Pandit Balraj Sahat, 10 
O. €. 49, distinguished. | ~ 


Appeals from the decree of the First 
Subordinate Judge; Sitapur, dated, 29th 
August- 1921. ee ee ee 

Messrs. 4.-P. Sen and H. K. Ghosh, 
for the Appellants, |. > —— 

Messrs. M; ‘Wasim and‘ Rat Nagendra 
Nath Ghoshal Bahadur, for Respondent. 

; JUDGMENT. 


Simpson, A.. J. 0;—-This judgment deals 
with three appeals, "There were four. suits 
in the Court below; which were dealt with 
in a single judgment, The facts of the 
case are very complicated, but neverthe- 
less they raise in a. singularly clear and 
simple-form an importarit question of law, 
which may. be stated: thus :— i 
. A property subject to. a right of pre- 
emption issold. After the sale the vendee 
pays off encumbrances on that property: 
‘Ought this payment to be included in the 
purchase-money specified in the decree 
| for pre-emption? | 

"Apparently, the question is one of first 
impression, . No case directly in point Las 
been cited at.the Bar. Our decision is 
that it ought to. be so included. 

Coming to the facts of the case, forr suits 
were brought for pre-emption. One has 
been dismissed, and that dismissal has 
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not been appealed, in tke case of the 
other three, appeals have Leen filed by ‘the 
plaintiffs. They obtained a decree for 
pre-emption, but they were called. on to 
pay not only the price mentioned in the 
sale-deed, which is Rs, 90,000, but an 
additional.sum in respect of the encum- 
brances satisfied by the vendee, the total 
amount of which in all. three appeals 
amounts to Rs. 75,584-9-8. The appeals 
relate/to. this added money only.. The sale- 
deed was executed cn 12th November 10919. 
It was executed by the Court itself, the 
Subordinate Judge of Sitapur, on. behalf 
of eight persons in executio: ofa decreefor 
specific performance.of a contract of sale, 
In order. to understand the facts of the 
case it is necessary to look at this 
pedigree:-— : . : 


JAGAT SINGH 


DEC gha Ge | 
2m Manna Fouji - Girwar” Sandhan 


Singh- Singh Singh Singh Singh 
Niranjan - Sobha Champat 
Singh. Singh | Sing 





Baldeo ding, Madho Siagh, 





t ] . defendant. defendant 
; No. 4. No. 3. 
AN | 
kin Sinth Lahari Singh. 


| 


| a 
Raghu e Bhundhar Singh, Madhu Singh 


dead. . 
, Umrao Singh, 
i - plaintiff. 
Sh | | h, Bh Int Singh Sheo buon 
ingh, agwant di ~ 
duds P. W. No. 2. Singh, dead. 
defendant No. 5 : 


pu Singh, Balram Singh, 
- plaintiff, plaintift. 


Sanwal Singh Achal Singh. 


Suraj Bali Singh, 
defendant NO. 2. 


| 
Nage Singh, 
dead. 


—- 
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Of the ei ght persons, on whose hehalf the 
sale-deed was executed and who are con- 


sequeatly the vendors, four appear in the - 


pedigree, namely, Suraj Bali Singh D, No. 2, 
Madho Singh D, No, 3. Baldeo. Singh. 


D. No. 4, and  Bhagwant Singh D. 
No. 5. The other four were the 
three sons and the widow of Durga. 


Bakhsh Singh, an assignee. Their names 
are Madho Singh, Ratan’ Singh, Ganga 
Bak! sh Singh and Musammat Avadh 
Kuar. The vendees under that sale-deed 
were Raj Raghubsr Singh, the talugdar 
of Jhandipurwa, and tke Deputy Com- 
missioner. of Kheri as Manager, Court of 
Wards. of Majgain estate, the property 
of Raj Mangal Singh. Iu order to under- 
stand how this sale-deed came to be exe- 
cuted it is necessary to go backto r4th 
January 1867. ‘This is the date of a mort- 
gage executed by Achal Singh, Sobha 
Singh and Champat Singh (all of whom 
will be found in the. pedigree) in favour of 
oue Bhagwant Singh. ‘This mortgage-deed 
comprised the whole of the property in suit 
with unimportant exceptions. The amount 
of the -mortgage-money was Rs. 3,000, 
The rate of interest was 2 per ceat. with- 
. out specification whether this rate was 
payablé monthly, yearly, or for the entire 
period, during which the  ortgage might 
remain in force, The mortgagee entered 
into possession of the mortgaged property, 
we do not know exactly when. He was 
entitled to do this under his m orteage and 
to obtain both the tsufruct of the property 
and the interest in addition. 

In 1897 a suit for redemption was in- 
sttut d by the representatives of the 


original mortgagors. ‘The plaintiffs found . 


it-necessary to raise a loan to meet the 
.expensss of the suit and also the redemp- 
tion money which they would have to 
deposit, Therefore, on the 3rd March 
1898, the earliest mortgage-deed in favour 
of Durga Bakhsh Singh was- executed. 
It was for Rs. 7,000 and the property 
hypothecated was the entire village of 
Mustafabad. On the 14th September 1898 
the Subordinate Judge granted the plaintiffs 
a decree for redemption. There were 
three successive appeals from this decree, 
The first was decided on 30th January 


1900; the second on the 11th April 1902. 


by the Judicial Commissioner; and, the 


- Council, 


third on, the 29th July X509, by the Privy 
The Judicial Commissioner had 
decided that the 2 per cent, rate of interest 
was annual, Very shortly after his deci- 
sion, the píaintiffs executed a deed of gift 
in favour of Dirga Rakhsh Singh from 
whom they had borrowed Rs, 7,000 four 
years earlier, It will be convenient to 
state here exactly what property beloneed 
to the original mortgagors of the mort- 
gage of 1867. Champat Singh, Achal Singh, 
aud Sobha Singh were the proprietors of 
4rd of the Tihar estate, Apparently, there 


-had been some ancient partition and 


their rd share was  represeiited by— 
One-third of village Tihar, 
The whole of village Narharpur, 


Do. do, Mustafabad, 
including the 
hamlet of 
Richhauna, 

‘One-half of do, Pipra, 


This is what was conveyed by the sale- 
deed now under pre-emption. At the time 
the deed of gift was executed, only Champat 
Singh of the three original mortgagors 
was still alive. Achal Singh was represented 
by Suraj Bali Singh, Sobha Singh was 
represented by his two sons, Madbo Singh 
and Baldeo Singh. But Baldeo Singh was 
not a party to this deed of eift, There. 
fore, what was gifted was ird of 14 annas 
of Tihar, 14 annas of Mustafabad, 14 annas 
of Narharpur and what is called I4 annas 
of Pipra, the $ share being apparenily : 
treated as 16 annas. Although this is 
a deed of gift; there is no reason to Suppose 
that the intention of the executants was 
to benefit Durga Bakhsh Singh at their 
own expense. Their object was to save 
some par ‘of the property. Accordingly, 
it was provided that the donee was to pay 
off the mortgage of 1867 and should then 
restore the 4rd share of Tihar to the d onors, 
The rest of the property he was to keep, 
Durga Bakhsh Singh proceeded to mort. 
gage the property by means of some of 
the deeds with which we are directly ccn- 
cerned, There are eight of these deeds and 
they were called A,B,C,D,E, 5, G and H 
in the written stat ment. This lettering 


has been followed in the judgment at pages 


73 and 83, where the details of these doca- ` 
ments are given. The following fable ecm. 
prises these two tablets t— 


- Claim reference 


. 
we 
a P 
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in D rs writ-| Date of Name of 


ten statement | mortgage./mottgagor,| mortgagee. | mortgage 


= and 
Exhihit No. 





> — Fee es 
7 


A Ex, ta? P. 45 | 30-5-1994 | Durga 
a) 


B. Ex.-A.«15 p.. 26-6-1902 l do. 
. 26 Ill 


6-2-1903 ^" do. 


C. Ex, A. 160p 
37 - 

D, Ex. A. 18 p. | 19-8-1905 do, 
48 ; 


TER, A. 19 p. 6-1-1906 do, 


Io 2 : 
F, Ex. A. 20 p. | 31-7-1906| Champat 
52 5 Singh 
i . Madho 
. Singh 
and Bal- 
. | deo Singh 
“GEK. A. 26 p. [14-12-1904 Champat 
46 í l ^" Singh, 
. H. Ex. A. 2 p. 7-7-1902] Durga | 


_ »8I | Bakhsh 
EE : Singh, 
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Name of |Amountof| Amount Village |Amount of 
now charged. | charge. 
money. claimed | -> 
Raja Ram 5,000 | 11,265-3-8 RCM 9,279-13-9 
bad, 
sad. and Pipra 1,985-5-11 
Data Din ù 29 
Hari Ram , 2,400 6,336-8-o |Narhatpur| 6,336-8-0 
do. 400 2,000-0-0. do. 2,000-C-O 
Narhar- | 6,776-4-9 
do. 3,000 | 11,507-0-O pur 
: Mustafa-| 4,730-11-3 
bad 
do. 600 | 2,191-8-0 | Narha- | 1,290-8-8 
“putr 
Mustafa-|  900-I5-4 
bad 
do. 2,250 7,725°0-0 | ‘Tiha: 7,725-0-0 
Tika Ram . 300 1,413-0-0 do, I,413-0-0 
i | "|(Mustafa-|27,222-4-11 
Raj Mangall8,948-13-0 | 33,046-6-0 | . bad 
Singh i i Pipra 5,824-1-I 


Raj Raghu- 
bar Singh, 
Raj Debi 
Bakhsh 
Singh, 


- 


. It will be seen that six of these documents 
. were executed by Durga Bakhsh Singh, 


, the earliest on 26th June 1902, the latest 


on 6th January 1906. ‘The other two 
mortgages F and G, related to the village 
of Tihar, which the original owners had 
retained. Al! these deeds with the excep- 
tion of G were executed between the decree 
. òf the Judicial Commissioner dated 11th 
- April 1902, and the decree of the Privy 
‘Council dated 27th July 10606, and even 


the deed G must have been executed before 


* 


the decision of the Privy Council was known, 
because it is dated only four days after it. 
The decree of the Privy Council was, that 
a great deal n ore money ouzht to be paid 
forredemption. Itfollowed that the proper- 
ty had not been“ validly ‘redeemed, and 
the morteagees resumed possession. Durga 


' Bakhsh Singh, Raj Raghubar Singh, and 


Raj Manga! Singh then borrowed Rs. 4c,cco 
from the Allahabad Bank and; deposited 
this sum in Court, Butit was held by t1 
Judicial Commissioner that this paymert 


Vol, "4l 


was not sufficient, and it became necessary 
to institute a regular suit, which ended 
in a decision by the Privy Council in May 
1912, that the deposit shonld be accepted. 


' While -this litigation was pending Durga 


Bakhsh Singh, together with Champat Singh, 
who was still alive, Suraj Bali Singh, wzo 
represented Achal Singh, and Medho Singh 
ond Baldeo Singh, sons of Sobha Singh, 
executed an agreement for sale in favour 
of Raj Raghubar Singh and Raj Mangal 
Singh. 

On Ist Moy I915 a suit for -sepecific 
performance was filed on foot of this contract 


‘and on 28th August 1917 a decree was 


passed for specific performance, which was 
confirmed by the Judicial Commissioner 
on 8th July 1919. The sale-deed now in 
suit was executed in execution of this 
decree onm 12th November r9r9. By that 
time Raj Mangal's estate was in charge 
of the Court of Wards, and the Court of 
Wards proceeded to clear off these mort- 
gages, It will be remembéred trom the 
table that Hari Ram wes the principal 
creditor. His receipt given to the Court 
of Wards in respect ‘of deeds, B, CD, 
E, F, is printed at page 169. The Court 
of Wards was responsible for only 4 of these 
debts. The other half was paid by Raj 
Raghubar Singh, who executed a mortgage 
for that purpose. This is printed at page 


_166. As regards the deed A a suit was 


brought on foot of this deed and a decree 
tor sale was obtained on 25th July rgrr. 
The property was saved at the last moment 
by a payment under O. XXI, r. 80, which 
provides for setting aside the sale by pay- 
ing up the decree-money. The Court of 
Wards paid off the whole amotnt due on 
both A and G in cash. “The deed H was 


- not paid, because it was due to the vendees 


themselves, | i 

We are now in a position to take up the 
main question for decision,. which is one 
cf law. The learned Counsel for the appel- 
lants divided his argument into two parts. 
In the first place, he took his stand absolute- 
ly on the Statute," Pre-emption in Oudh 
is reeulated by Chapter II of the Oudh 


-~ Laws Act (XVIII of 1876). Section ro pro- 


vides that, whenany person proposes to sell 
any property in respect of which any perscns 
have 2 right of pre-emption, he shall give 
notice te the persons concerned of the price 
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“so encumbered is Rs. 4,000. 
‘purchases the property for Rs. 4,000. He 
‘then pays off the encumbrance. 


507 


'at which ne is ‘willing to sell such property. 


Section 13 provides that any person entitled 
to a right of pre-emption may bring a suit 
to enforce such right on the ground that 
no due notice was given. Section 14 


"provides that if the Court finds for the 


plaintiff, the decree shall Specify a day on 
or before which the purchase-money shell 
be paid.- The argument is that a pre- 
emptor has an absolute right to get a decree 
for pre-emption on payment of the actual 


'sale-price and that the Court has no power 


to make any addition whatsoever to this 


‘price. Against this position the respondents 
Setup the justice of the case. For example, 
jet the property be worth Rs. 12,000: and 
‘let there be an encumbrance of Rs. 8,000 


upon it. The market-value of tbe property 
A vendee 


It is 
manifestly unjust that a pre-emptor, on 
payment of Rs, 4,000 should be giver 
possession of the property unencumbered 
worth Rs. 12,000. Moulvie Mohamed 
Shamsool Hooda v. Shewukram (1) is perhaps 


‘the leading case inIndia,wLich embodies 


this principle (The decision of the Calcutta 
High Court in the same case is reported as 


-Syud Mahomed Shumsool Hocda v. Shewuk 
Rem (2).). 


One R had an only son, who 
predeceased him, leaving him surviving 
a widow D and two daughters. One of 
the daughters married A and died child- 
less, the other married L, who died leaving 
an only son Sewak Ram, the plaintiff in 
this suit, 'The widow D sold a part of the 
estate to Shamsool and thesuit was brought 
for declaration that the sale is not binding 
on the plaintiff, - There was a deed, which 
was construed to be a Will, and it was held 
that this gave the widow D a life-estate, 
The suit was brought during her lifetime 
for a declaration that the plaintiff would 
be entitled to the property on her death, 
The Court of trial gave the plaintiff a decla- ` 
ration but on condition of his paying the 
whole of the purchase-money. The High 
Court decided that this condition conld not 
be supported. But, and this isthe point 
which concerns us here, it was held, that 


(1) 21. A. 71 22 W. R. 409; 14 B. L. R. 2263 
3 Sar. P. C. J. 405 (P. CJ). 
(2) 14 W.R. 315. 


-— 


C "fion. ^ Nilo. Pandurang V. 


^ . mote. 


the plaintiff must re-pay the sum of 
Rs. 14,000 representing a mortgage, which 
was made in order to discharge the encum- 
brance created by H, the last male owner, 
and some bonds, because this mortgage 
was redeemed by money paid into Court 
by the defenddnt. Both the parties ap- 
pealed .to the Privy Council. It was 
-said in that judgment: “The only ques- 
tiom that remains, then,.is whether the 
plaintiff- is entitled. to the decree of the 
High Court as it stands, or whether he is 
entitled.to it without the burden of paying 
off the Rs. 14,000. On the whole, their 
Lordships are of opinion that the judgment 
.of the High Court was right; that this 


. mortgage of Rs, 14,000, subsisting upon 


the estate at the time of the sale, and hav- 
ing been paid by the purchaser, it is equit- 
able that, when ‘the plaintiff reclaims the 


. éStite, credit should be given to the pur- 


chaser for the payment of the mortgage, 


which otherwise the plaintiff himself would > 


have to meet." 
. We attach importance to the wording 
of this decision. It appears to lay down 


‘a broad principle of equity, and it is free. 


from the complication.of a salvage lien, 
‘which figures in some of the other cases. 


~ This decision has been frequently followed. 


"Phe cases are collected in. the footnote 
^at.page 369 of Ghose’s Mortgage, 4th Edi- 
Rama Patloji 
(3) and Syamalarayudw v. Subbarayudu (4) 


- 


- may be instanced as extreme cases of the 


application of the rule. — . — . 

The existence of the principle is not 
-disputed by Counsel for the appellants 
mor has he denied that the payment of 
-these mortgages may. have created a 
liability, which will rest on him after he 
has obtained possession of the ptoperty 
under the pre-emption decree. But he 
argues strenuously that any such equity 


‘between himself and the vendee must 


be worked out in a separate suit. He 
“says that no equitable doctrine can oust 
the Statute, that his statutory tight is 


-: to obtain a decree for pre-empticn on the 


. payment of the ptirchase-money and nothing 
The answer to this contention is 


ra) 9 B. 3545 Ind, Dec; (N. 8.) 24. 
» 21 M, 1435 7 Ind. Dec, (N. 8) 457 
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that a decree for pre-emption is a decree 
for possession [as appears frem ©. XX, 
Y. I4 (1) (b)i, and that all decrees for posses- 
sion are subject to tke same equitable 


rule, which we have quoted from Moulute 
-_Mohamed Shamsool Hooda’s case ` (2). 


We do not attach any such sanctity tn tLe 
pre-emptor’s right to be given possession 
as, would be involved in sayirg that 
the Court in granting a pre-emption decree 
is precluded from moulding tke relief 
according to the justice of the case. Tcr 
thisatleastthereissomeauthority — Haza:1 


Lal v. Ram Narain (5). That was a suit 


for pre-emption. It was a case of, fore- 
closure, not of sale, but we do not think 
that that makes any difference. In that 
case, the amount, which was found. to ke 
due iu respect of the mortgage at the time 
the decree was made absolute, was 
Rs. 1,883-11-3.° The pre-emptor claimed to 
pre-empt upon payment of that sum only, 
But the defendants claimed two cther 
items, Oue was a payment, which they 
had had to make to the superior proprietor 
after foreclosure on account of arrears 
of rent. It was’ said “ Apart from tte 
language of section 12 it appears to me 
clear that these pre-emptors were under 


“an obligation to reimburse to Manri Ram's 


representative any sum paid -by Manni 
Ram on account of thearrears-of rent 


-aceruing for any period prior to tle time 


of his getting possession after foreclosure.” 

It was said, “The plaintiffs-pre-emptors, 
who are claiming by this suit to find them- 
selves placed in the situation in which 
Manni Ram stood at tke time Fe obtaired 
foreclosure, cannot avoid any liability to 
which Manni Ram was then subject,'* 


It was also pointed out that the payments ` 


were in the nature of salvage, because tke 
superior proprietor had a decree, ard had 
applied for execution by sale of tke unaer- 
proptietary tenure itself. These arrears 
of rent were added to the mortgage-morey, 
Of course, they cannot -be regerded as 
forming part of the mortgage-morey, be- 
cause the expenditure was incurred after 
toteclosute in tke capacity of owner, nct 


of mortgagee in possession. This case,- 


therefore, is autbority fcr tke proposi- 
tion that tle pre-empticn decree may te 


() 27 Ind, Cas. 420; 17 Ô, C, 379. 


-— 


(925 — 


ke 


$ 
# 
4 


f 
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moulded, in accordance with the justice 
of the case. If this is once conceded, the 
only remaining question is, whether justice 
ought to be done, once for all, as aconditicn 
precedent to the pre-emptor's obtainitg 
possession of the property, cr whetker ke 
ought to get a decree for possession at tke 
price mentioned in the sale-deed, the vendee 
being relegated to a separate suitin which 
he would appear as a plaintiff asserting 
his tight as a mortgagee under the doctrine 
of subrogation. It seems unnecessary to 
lay down any hard and fast rule on this 
point. The general principle is that a 
plaintiff suing for possession will not 
obtain an unconditional! decree in cases 
where the party in possessicn Las satisfied 
an encumbrance subsisting upon the estate 
at the time he came into possession, which 
otherwise the plaintiff himself would have 
to meet, There may becasesin whick 
a Court would hold that the vendee 
had paid off encumbrance in bad faith or 
improvidently, and would refuse to add 
this payment to the money payable under 
the pre-emption decree. Or the interests 


of third parties may be involved. But we. 


are satisfied that the general rule does 
apply to pre-emption decrees like other 
decrees for possession of property. 


After this decision it becomes unnecessaty 
to discuss the doctrine of salvage. All 
that remains is to condsider each item of 
the defendants-responderts’ claim in order 
to see whether itis equitable that the pre- 

-emptor should be called upon to reimburse 
the vendee. l 


Taking the mortgage-deeds in order :— 
‘A. This is very clear, because if the 


Court of Wards had not paid up this decree . 


the property would have been sold. 
B. The point taken with regard to B 
is that, when.the.mortgagee sued for posses- 
sion, the matter was settled by compro- 
mise, and that the compromise was entered 
into after the suit had been brought fcr 
specific pertormance, The suggestion is 
that the mortgagors had no real interest 
left in the property that they had contract- 
ed to sell, and, therefore, it is not to be 
assumed that their compromise was a 
-proper one, It is suggested that the decree 
- might have been resisted by the Court 
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of Wards on that ground. ‘There appears 
to be no force in this contention.. A suit 
for specific performance is not a convey- 
ance ary more than the contract itself, 
which it seeks to enforce. The defend- 
ants in that case were the only possible 
defendants, and it is to be noted that 
both parties in the present appeal claim 
under these defendants, It would have. 
been impossible for the Court of Wards 
to impugn a compromise entered into by 
their predecessor-in-interest and it would 
have been impossible for the pre-emptor 
to do soif he had received a notice in time 
and had promptly pre-empted the sale. 

C. Here there was not an actual suit 
but there.was a rotice of suit and the in- 
terest was compound. But, apart from 
these considerations, we heve alieady Leld 
that any payment of au .encumbrance, 
which the. pre-emptor would have had 
to pay, ought to be added to the pre-emp- 
tion money. 

D. This is a suit of further charge on 
documents B and C. They could not be 
redeemed unless this was redeemed. 

E. In this case there was a decree for 
sale. 

F, Herethe mortgagee wasin possession 

- and could not be got out except by paying 
him off. l l 

G. It is argued here, that the Court 
of Wards could have disputed the decree, 
tecause the mortgagor had won in the First 
Court on 30th January i9r7. The judg- 
ment tor specific performance was given 
on 28th August 1917, The mortgagor 
did not appear in the. Appellate Court 
and a decree was given against him on 
Ist November 1917, We do not think 
that there is any thing in this cogtention. 
There was a decree absolute under the 
mcrtgage. Tbe Court of Wards could not 
have attacked that decree on any ground 
except fraud, which is not to be presumed. 
Tnuere is another feature, however, about 
this payment. It may appear singular 
that there are no reported cases of-a vendee 
claiming to add the payment of encum- 
brances to the pre-emption price but no 
doubt, as a rule, the vendee with the possi- 
bility of pre-emption hanging over him 
is iu no hurry to clear off the encum brances 
he waits until his title has become inde. 
feasible, or until a suit for pre-emption has 


- 
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actually been brought, and in the latter mortgaze alive as ashieid against the pres 
case he..abstains from paying off the en- empturcr against any other mortgagee oue 
cumbrances. -= . . | would expect them to say so in the sale- 
Ihe facts of the present case ate very deed itself. But there was a reason why 
unusual. This sale-deed was executed by this should be omitted from the sale-deed. 
the Court itself, in execution of a decree [hat reasonis to be found in the judgment 
for ‘specific performance of the contract in the suit for specific performance. The 
of sale, and the vendee was the Court of passage I refer to is printed on page TIO 
Wards. The. vendee might . well have of Part III—''The plaintiffs (the presert 
imagined that a sale-deed executed by the — vendees-respundents) also claim the princi- 
surt contained no flaw and that it would pal and interest due on the mortgage- 
be safe to act upon it. Itseems probable deed dated the 7th July 1902, which is 
that the idea of pre-emption had not occur- for Rs. 8,948-13-0, executed by Durga 
redto the Court of Wards. The pre-emption Bakhsh Singh in favour of plaintiff No. 2. 
suits were instituted just in time, nearly (Raghubar Singh) and latter’s brothers. 
‘a year after the date of the sale-deed, This deed.,....was already in existence on 
and all the payments, with the exception the date of the agreement. It cannot be 
of this one G, were made before the notice included in any cf the six items constitut- 
.of the suits." But the Court of Wards ing the price, Rs. 90,000, enumerated 
‘admittedly received notice on 20th July abcve in quoting the words or the agree- 
` 1920 (see paragraph Ir of the written ment. The omission of.ary reference to 
‘statement on page 6) and this payment was this mortgage-deed in the agreement is 
made on 3ist July 1920.. We do not :a ciear i: dication oi the intenticn of the 
think, however, that this fact stands in parties to the agreement that it wasnotto 
the way of the equitable principle. Things form any part of the price Rs. 90,000. Of 
move slowly in the Court of Wards and no course, the parties must have known that, 
‘doubt, the wheels had been set in motion . as soon as the plaintiffs became absolute 
for many weeks before tae actual paymert owners as purchasers of the property in 
‘took place, and continued to revolve sufi- suit, the mortgage would be extinguished, 
ciently long after the receipt of notice to I, theretore, decide that nothing can be 
result in this payment, sl allowed to plaintifis on acccunt cf this 
‘~ Lastiy, H. This stands on a difterert mortgage towards the price Rs. 90,000, ” 
footing from the other éncumbraaces, be- The item is referred to in the appellate 
- cause itis due to the vendees themselves. judgment of the Judicial Commissioner 
` It has not.been paid of. It is dated 7th in these words,—“ The plaintiffs also claim 
July 1902. It was tor Rs. 8,948-13-0, - Rs. 8,894-13-0, and interest on account of 
an amount which has now swelied to .a mortgage made by Durga Bakhsh Singh 
Rs. 33,046-6-0.. It wasexecuted in favour in favour of Raja Debi Bakhsh Singh, 
- of the two vendees and tleir brother, Raj Raja Mangal Singh and Raj Raghubar 
Debi Bakhsh Singh. ` This brother is .Singhon the 7th July i902, (Exhibit '96). 
dead and the vendees ate his heirs. . The ‘That mortgage was not, however, recited 
"rate óf interest was I2 annas per cent. . in the agreement of the 30th August 1908, 
- "per mensem compound interest with year- as a subsisting debt due by Durga Bakhsh 
-]ly tests. The period. was 5 years. That Singh, Itisnotclear whether any portion 
‘period expired on 7th July 1:907 and of its consideration, if paid, was applied 
accordingly the suit by the mortgagees to the redemption of the mortgage or to 
-- on-foot of this mortgage became barred meet the expenses connected with the liti- 
- on 2th July 1919. The date of the sale- gatior arising out of the claim for redemp- 
" deed is r2th. November 1919. The suit tion. The mortgage of the 7th July 1902; 
brought by the mortgagees on foot of this was evidently treated as a separate trans- 
-` mortgage would have'been barred by limi- action. Had the -plaintiffs intended . ta 
tation. Again, looking- to the sale-deed .take creait tor the. money due on that 
"(itis Exhibit A 35 at page 161) it will be . mortgage out of the sale consideration pay- 
- seen that there is no mention ot this mort- . able to the defendants-vendees it is rot ` 
“gage. If the vendees wished to keep this ‘unreasonable to presume that they would 
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have expressly said so ın terms not capable 
of being misunderstood. The cash pay- 
ments referred in the agreement were pay- 
ments made in connection with the litiga- 
tion arising out of the claim for redemp- 
tion and tbe expense. incurred directly 
or indirectly by the persons claiming Te- 
demption aud the mortgage-déed above 
referred to has tightly been ' excluded from 
the account." It wasin execution of the 
decree belonging to this judgment.that the 
sale-deed wasexecuted, 'Tbejudgmeunt may 
Tightly be looked atin construing the: sale- 
deed. It must be held that the learned 
Subordinate - Judge, when he executed 
this sale-deed, intended to draw it up in 
accordance with the judgment of the Juci- 
cial Commissioner’s Court and to exclude 
this item. The respondents, therefore, are 
in this position, Waoen they brought their 
suit for specific performance they claimed 
to have tne sale-deed included. They de- 
manded that the am uat of their mortgage- 
money should be deducted from Rs. 95,000, 
wnich was the price of the property. [uis 
relief was refused to them on tae grouad 
that it was not a part of the contract . oi 
sale, Inm refusing this relief, the Court. 
of Trial came to a finding that the intentior 
of the parties was that the mortgage should. 
be extinguished, . The remarks in the judg- 
ment of the Judicial Commissioner are not 
so clear,- iudeed we, find some’ difficulty 
in coastruing them, but tnis much is clear 
that it was held that this deed was rightly 
excluded from the account, ‘Thisis a case 
where the ownership of the property itself 
has come into-the hands of the mortgagee 
and the mortgagee wishes to hold up his 
mortgage as ashield against some person, 
who is entitled to a decree for: possession 
of the property. In all such cases the 
question is whether the mortgagee kept 
the mortgage alive at the time when. he 
came into possession of the equity of.re- 
demption [Gokaldas Gopaldas v. Puranmal 
Premsukhdas (6)] or, whether, ha allowed 
it to become extinguisaed. In England, 
where the rules of..conveyaucirg are very 
strict, ıt is the invariable practice to have 
‘the mortgage assigned to trustees fur the 


(6) ro C. 10351111 A 126; 8 Ind. Jur. 396} 
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express purpose of keeping it alive. 

This is never done in India and the 
Courts have usually looked to see. 
whether it.was to the interest of the 
mortgageé to keep his *mortgage alive, 
aud, it they found it to beto his interest, 
they have assumed that he did intend 
to keep it alive. But there is no room 
for such au assumption here. The sale- 
deed was executed after a Court had decided 
between the parties that the true construc- 
tion of their contract was that this mort- 
gage wil be extinguished.. The Appellate 
Court had said nothing to the contrary. 
The sale-deed was then drawn up contain- 
ing no.proviso-that this mortgage was to 
be kept alive. We hold that the mortgage 
was extinguishd. si 
= We come to no decision as to the effect 
of the fact that the mortgagees’ remedy 
was barred by limitation at the time of. the 
sale. But it may well be that, if he had 
tried to keep the mort,age alive, he would 
have failed to do so for that reason: The 
Court of Trial in dealing with this item 
has not given any reason beyond.referring 
to Binieshurt Singh's case | Bindeshurt 
Singh v. Pandit Balraj Sahat (7)]. The fects 
of that case were that the Deputy Commis- 
sioner, as Manager of the Court of Wards, 
sold to the defendant certain villages, one 
of which was previously held by him under 
a: usufructuary mortgage, the amount of 
which was -deducted from .the sale-ptice. 
The plaintiffs, as under-propriertors, claim- 
ed pre-emption. The vendee set up various 
defences-and one of them was thet he was 
entitled to hold possession as: usurructuary 
mortgagee, The question was said to be 
one of difficulty. There was nothing in 
the.sale-deed about the prior mort,azes 
hel ky the vendee. Butit was not denied 
that, when the property was sold, he had 
three mortgages; one this possessory one. It 
was decided that there had been no intention 
to keep this mortgage alive, and that. the 


vendee could uot set up the usufructuary ` 


mortgage in answer to tbe claim for posses- 
sion made by the pre-émptors.. So far 
the decision certainly gives no support 
to the learned Subordinate Judge. But 
it is true that the judgment iu Bendeshurt 
Singh's case (7) went on to decide how 
much the pre-emptor was topay. The sale- 

(7) 1o Q.. C 49, .. MU ML TEES 
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deed gave the sale-price at. Rs. 1,25,771 
out of which Rs, 67,469 was left vo 
the vendee for payment of certain en- 
cumbrances, which were set forth in the 
sale-deed. The Balance was not paid in 
cash, because the nominal sum due after 
satisfying the encumbrance was accepted 
bythe vendee as a discharge from any claim, 
which-he'had on the property. It is not 
clear .why the sum was called. nominal, 
The difference between Rs. 1,25,771 and 
Rs, 67,469.is Rs. 58,302. .It was held that 
the pre-emptor. must pay: more than 
Rs.. 1,25,771. because the intention of the 
parties was that the vendee should. pay 
off whatever might be due.on the other 


encümbrances and should receive whatever 


was due on his own mortgages, It appear- 
ed. that the amount due both on the other 
. encumbrances and on his own .had been 
Calculated up to the same date in 1902, 
probably 6th August 1902, the day on which 


' . the.sale was sanctioned . by the Board 


of.Revenue, Ás a matter of fact, the sale- 
deed. was notisigned until the 5th January 
1904. It was decided that the pre-emptor 
“would. have to pay the amount actually 
paid. by the vendee for redemption of four 
prior mortgages together with the amount 
due- tothe vendee under his own mortgages 
upon: the date of which he. got possession 
of the property. It might appear at first 
sight that this decision is directly in point 
with regard to the main question. of law, 
which is ‘decided in the earlier. part of this 
judgment. : Perhaps it does lend some sup- 
port.to'our conclusion. But the reason 
we have not referred. to it as an authority 
is this, The decision .in  Bíndeshnri 
Singh’s oase(7) proceeds on an ascertain- 
ment of what was the true sale-price agreed 
on: between. the. parties, The sale-deed 
gave'the price as Rs, 1,25,771 made up of 
two items, namely, Rs, .67,469. due. on 

_certain encumbrai ces and the balance due 
. to the vendee on his own mortgage. It 
was held that on a:propet construction, 


the price was whatever was actually due 


. on these encumbrances and the mortgage 
“at the date of-the sale-deed:;' In the present 
case our decision proceeds on a different 
ground,.namely, that the .pre-emptor is 
bound to recoup the vendee for any pay- 
ment made by him to discharge any encum- 
‘prance or the property; which the pre- 


emptor would otherswise have had to py 
himself. . _ o - AM 
Coming back to the question of deed H: 
and the distinction between that deed and 
Bindeshurt Singh’s ease (7), the distinction 
is this, thatiu Bwideshuts Singk s vase (7) 
it was the intention of the parties that the 
vendee sholuld retain in- his own hands 


.& sufficient sum out of the sale:consider- 


ation for the satisfaction of his mortgage. 
The contrary was the intention in the case 
before us. In both cases the partiesintend- 
ed that the mortgage should be extinguish- 
ed. But in Bindeshuri Singh's ease (7) the 
extinction was to take place by the vendee 
paying himself out of the sale-consideration, 
and, consequently, the pre-emptor who was 
taking the property free of encumbrance, 
had to.pay that part of the sale-consider- 
ation. In thecase before us the intention 
of the parties was that the mortgage should. 
be extinguished without any payment, 
and, consequently, the pre-emptor -is. not 
called upon to pay off this encumbrance, 
It may appear hard on the vendees that 
their mortgage should be extinguished withe. 
out their having received any payment 
for it, but it appears to us that this was 
what they tried to obtain and failed to 
obtain in the suit for specific performance, 
and that they are now barred by some- 
thing of the nature of res judicata. This 
at least is clear that this item:cannot be 
regarded either asa part of the price 
or as a subsisting encumbrance of which 
the vendee can.claim payment. . >, 

There remains another point. The 
mortgages B, C, D, E, and F were 
paid half. by the Court of Wards in 
cash and half by Raj Raghubar. Singh 
by means of a mortgage in favour of 
Hari Ram, who was himself the mortgagee 
under these deeds, This mortgage has 
not been paid off, It is Exhibit- A-22 
dated 29th January 1920 at page 166 of 
Part III. ‘The result of the decree of the 
Court below is that. the pre-emptor is 
saddled. with the payment of Rs. 14,881, 
which Raghubar paid to:Hari Ram, while 
he also finds his property encumbered 
with the mortgage E hibit A-22. . One 
of two things must be done. Either 
it must be declared that the pre-emptor 
takes the property free of: the- mortgage 
Exhibit-A-22 or he must be relieved frcm 


na? 





borrowed on the security of this mortgage 
and which were employed in paying off-half ` 
of the deeds B, C, D, E and E. The mort- 
gagee, Hari Ram, is not. a party to this 
appeal, so it is impossible for us to "declare 
fhat the property is free of' his mortgage. 
‘The decree must, therefore, be modified 
by relieving the pre-emptors of- this pay- 
ment. 

The apa succeeded in at of the 
whole'of the'deed Hand in respect ‘of half 
‘of the deeds B,-C, D, E and E. It entirely 
fails in respect of the deeds A and G. 

Appeal No. 63, which relates “to suit 
No. 72, is allow d to the “extent ‘of ' 
Rs. 30, 038-2- 3, and the pre-emption- decree 
in that suit is conditional on the deposit 
of Rs, 38,375:5-4.. The Appeal No. 65, 
which relates to Suit- No. 71, is allowed 


"to the extent of Rs. 12,064-2-9 and the 


pre- emption décrée in that suittis condi- 
tional on- the-deposit of Rs, 71,575-2-0. 
"The Appeal No. 66, Which relates to suit 
No, 70, is: allowed - -to the.. extent’ of 
Rs. 5, 824-I- I and the pre-emption decree'in 
that suit is-conditional dn. the deposit ct 
Rs..7,607-12-5. All these deposits must 
be made in-Courtfor paymentto the defend- 
ant No, i within six months from the date 
of. this decrée.- As regards costs in the 
Court of Trial, the order of that Court 
is maintained, Parties will pay and receive 
costs in this Court. c to their s Success 
and. failure. `- "A Rn 
Dalal, A. J. G.I agree. Sa 

- Appea s partly allowed: 
| and pang dismissed, ; 
X, S. D. & Z.K. 3 
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_ the payment of Rs, 14,881, "which were . Successive applications, whether permissible 


- Limitation on the right. 


There is nothing to prevent a succession of execu- 
tion applications directed against persons who are 
ascertained to be, or believed to be partners in the 


' particular venture out of which the décree has 


arisen. But if there has been a previous appli- 
cation, in which there has beeg a definite decision 
affecting a particular Dee of property, or a par- 
ticular person, and irom that decision nothing 
has been done by way of appeal or institution 
of suit, if either of these methods were available, 
that decision is a final decision between the par- 
ties; and if in any subsequent proceedings, the 
point again becomes material, the parties are 
bound by that previous decision, and the matter 
cannot be re-opened. [p. 516, ‘col. 2.] 

Letters Patént Appeal from a judgmexit 
of "Mr. Justice Wallach (differing from 
that of Mr, Justice Walsh), and published 


as 65 Ind, Cas. 295, confirming a’ decree 


. of the mabontinate Judge, Banda, 


. 
- 


Mr: A. P. Dube: for the Appellant, - 
Mr. Lalit Monan Banerji, for the Re. 
spondent, 


JUDGMENT.—On ‘the oth of Hpeil 1915 


a firm, Büairon Prasad end Mahadeo, 


borrowed Rs, 2,550 ov a promissory-note, 
the money having been lent by one 
Gajadhar. On the next day the firm bor- 
rowed a similar amount from another firm, 
and both these notes subsequently were 
purchased by Kanhaiya Lal, the respon- 
destin thismatter. On theroth of August 
1916 Kanhaiya Lal brought a-suit for the 
recovery. of the Rs. 5,000 and interest, 
On the 28th-of November 1916 the suit 
was compromised by one Mangli Prasad, 
At that date Mangli Prasad had a younger 
brother, Phul Chand, and a still younger 
brother, by name Suraj, Karan, who was" 
a minor. Mangli Prasad, purporting to 
act asa member of the: firm, agreed in 
writing toipay Rs. 6,120 im certain. instal- 
ments, assented to. the insertion of the 
usual ‘default. clauses, in the compromise 
and set aside certain immoveable property 
which he, declared to be hypothecated to 
the due. discharge of this debt. In the 
document of compromise he stated that 
Phul Chand and Suraj Karan were his 
brothers; and he spoke of them as joint 
owners with himself in the property speci- 
fied at the foot of the deed, and also as 
mec of the firm. That compromise 


had E [4 ič - he kai - - 
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“was embodied in a decree of the 28th of 
. November 1916. ` Kanhaiya Lal, no doubt, 
was confident that. he had got a 
which, if default were made; could 
: readily be put. into execution. Default 
‘was made end -on the 3oth of July 
- the respondents - applied for 
tion, On the 8th of August they asked 
for’ an injunction restraining the 
-transfer of or creation of charges over 
: this property, and on the 18th of August 
this property was attached. On the “8th 
of September, and. again on the r2th of 
. September, Phul Chand for himself and 
his younger brother filed two applications. 
The first application was to set' aside the 
decree, The second application "was to 
set aside the' attachment on the ground 
that the property sought to be attacaed, 
, and which was the subject of hypothe- 
cation in the compromise decree, was 
"wholly and entirely the property of Phul 
Chand and Suraj Karan, and the firm had 
no concern with it at all, and that they, 
‘the two younger brothers, were seperate 
from Mangli Prasad. Objections were 
lodged by the respondent on November 
3rd and Toth and amongst these objec- 
‘tions’ the present respondent stated that 
it was not necessary in the suit to disclose 
‘the names of all the persons who were 
- the partners. He further stated that 
-Mangli Prasad had acted- throughout as 
haria of the joint Hindu family; that he 
and his two brothers were joint; that the 
business was the business of the family, 
and the property compromised in the 


compromise decree also -property of the : 


joint family. The grounds of the appli- 
cation of the 12th of September alleged, 
'as.we have stated, a separation by Phul 
Chand and Suraj Karan from Mangli Prasad, 
-it gave no date of that separation and no 
‘particulars other than the assertion that 
“as the result of that separation Mangli 
Prasad had. been given a block of property 
‘elsewhere as his share, whilst they had 
‘got other property comprising tnter alia 
‘the property sought to be taken in exe- 
cution, 
‘It appears from the very scanty record 
` that lies before us; that the learned Sub- 
ordinate Judge apparently grouped the 
“two applications of the 8th and 12th. of 
i dea cond We have studied 
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with preat care, and vid tke assistance of 
Mr, Dube and Mr. Lalit Mohan Banerji, 
the order that he passed, because it is 
2greed that,if it should transpire that Le 
in fact decided asa relevant matter that 
which at a later stage (in May 1919) the 
learned Subordinate Judge was again ask- 
ed to decide, the decision of Mr, Justice 
Walsh, to which we will refer later, , will 
be the decision to be preferred. 

The exact text of the order sheet is to 
be found at page 931 of 19 A. L. J. [Phul- 
chand v. Kandhya Lal (xj|. 

The order sheet of the 6th of September 
1918, runs as follows: 

“The decree-holder has obtained a simple 


.money decree against defendant No, I, 


that is, firm Bhairon Prasad and Maha- 
deo. The present objectors were not part- 
ies to the decree. Mangli Prasad appeared 
for the firm. ‘These objectors are brothers 
of Mangli Prasad. They were never 
disclosed in the plaint as partners. The 
property attached has not been proved 
to be the ‘property of the firm. Under. 
the circumstances, attached property must. 
be the property of the objectors as wellas 
that of the judgment-debtor. Mangli Pra- 
sad representing the firm. Or ered 2/31ds 
sharein theproperty attached be released; 


parties to bear their own costs," 


Now it is necessary to consider what 
the parites werecontendinp for. Kau; 
hatya Lal, the decree-holder, wanted the 
attachment of property which under the 
compromise decree had been hypothecat- 
ed by the eldest of the three brotheis on 
the assertion that it was property which 
belonged to the firm and that the three 
brothers coastituted & jointfamily. The 
order, of the Judge involves, first of all, 
a finding by him that the status of the f amily 
had undergone a change. He. evidently 
accepted the story of Phul Chand and 
Suraj Karan that there had been a separa- 
tion. He appears to have believed what- . 
ever evidence was put before him that 
there status had altered from that 
ot joint’ tenants to  teaants-in-com- 
moa, because he 2 this property . 
pot as the objector ished it to be 
treated, ‘as belonging Wholly . „to the, 


(1) 65 Ind. Cas, 295; 19 A. T. J. 923; 44 A 
130; Tee A, I, R. (A.) 247. | ~~ 
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but treated it ou the basis that each 
brother had an ejual one-third share, 
must have decided that the two younger 
brothers were not partners in the firm, 
and he also decided clearly that it was 
not proved that the property, though ze- 
presented by Mangli Prasad to be the prop- 
erty of the firm, was not in truth the prop- 
erty of the firm. It is on those findinzs, 
erroneous as they may have been, that 
the order of September 6th, 1918 was based, 
and its propriety cannot be challenged 
now. The. decree-holder, dissatisfied as he 
may well have been, did not appeal from 
that order, nor did he, under O. XXI, r. 63, 
make this question asto waether that 
property comprised in the compromise 
decree belonged to the firm or riot, a matter 
fora suit. It's said that the decree-holaer 
could not have appealed; but we are by 
no means Satisfied with- that. We can- 
not decide that matter because it is con- 
ceded that he certainly had a right to pro- 
c:ed under O. XXI, r. 63. Instead of taking 
& course in which there would have been 
regular pleadings end definitely formulated 
issues, he, on the 14th of September, ap- 
plied to.the Judge for review and subnrt- 
ted to the Judge that the order of the 6th 
of September was èn erroneous one and 
asked for a reconsideration of the matter. 
The learned Subordinate Judge is said 
to have takea no steps in this matter 
until the 3rd of May 1919, on which day 
he passea an order saying that he had al- 
ready deciaed that the objectors were 
not parties to the decree, and the property 
not proved to be the property of the firm, 
that there was no new ground disclosed 
for a review, and that there was no mis- 
take apparent on the face of the record, 
Oa those grounds he dismissed the ex parte 
application. Thereupon, two days later, 
the decree-holder made an application ask- 
ing that the liability of the opposite parties 
might be determined, and that leave might 
be given to execute the decree against 
> them. Oa.the 23rd of . June 1920 the 
“Subordinate Judge disposed of that ap- 
plication, holding that the order of the 
6th of September ` 1918 did not operate 
as a bar to this application, and that it 
mizht be eitered upon and decided. He 
weit into the evideace on either side and 
mide au order favourable to Kanhaiya 
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Lal, the-present respondent. The objectors 
appealed. to this Court and the matter 
Was considered by Mr. justice Walsh 
and Mr. Justice Wallach, on August oth 
1921. There was a difference of opinion 
between them, Mr. Justice Walsh coming 
to the conclusion that the order of the 
6th of September 1918 had involved issues . 
on which decisions had been given _ 
and that by the application of the sth 
of May 1919 the respondents were seek- 
ing to re-open questions which had become 
final Mr. Justice Wallach was of opinion 
that the order of the 6th of September 
1918, did: not exclude an application 
under O. XXI, r. 50 (2), + 

It is in these circumstances that the 
matter has come up before us, and the 
question for our determination is, ought 


‘the Subordinate Judge to have entertained 


the application of the 5th of May 1919; 
or ought he, without going into the 
evidence on the merits , to have held him- 
self precluded by virtue of the previous 
struggle between the parties which was cone 
cluded by the order of September 6th 1918. 
We are of opinion that the judgment 
of Mr. Justice Welsh is to be preferred, 
for these reasons. The position of the 
respondent wlien he first sought to obtain 
execution Wes ss follows:—He could have 
limited his execution to the partnership 
property, relying upon the fact that ser- 
vice had been duly effected upon Mangli 
Prasad, a partner. He might also have 
proceeded personally against Mangli Prasad. 
So that he had a dual remedy by the mere 
fact of service on Mangli Prasad, that ` 
is, aremedy aggiast the whole of the prop- 
erty of the partnership; end a remedy 
against the personal property and person © 
of Mangli Prasad. Because of the form 
of the compromise decree the respondent ` 
naturally sought the property. therein point- 
ed out that he proceeded under O. XXI, 
r. 50 (1); and we regard his application 
as being limited exclusively to property 
which he believed, on the representations 
of Mangli Prasad, to be partnership prop- 
erty, certain of being attached. When, 
in reply to the attachment of the 18th 
of August, Phul Chand and Suraj Karan 
filed applications, the Judge before allowing 
execution hadto be satisfied that the prop- 
erty sought to beattached was the property 
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of” the partnership. Having regard to 

the’ iorm which the applications of the 


8th and rath ‘of. September took and the 
form.of the objections of November 3rd 


and xoth by the*plaintiff, it would appear 


that,incidentally; but nevertheless necessary 
. to the determination ‘of this qucstion whe- 
ther tae property was the property - of 
the partnership, was the question of the 
status of the family and the membership 
of. the firm, and the Judge by the terms 
‘of his. order sheet and by the. statement 
made by him when dismissing .the’ appli- 
< cation. for review, does undoubtedly show 
that ‘he dealt witn all those three matters. 

As regards the-order of the 6th of Sep- 
| tember- . 1978, as we have already salid, 
‘nobody in’ either Court has had a. good 
Word to-say: for it. Tt appears to us to 
‘be erroneous; but the decision may have 
been a right. one, inasmuch as it must 
. have been dependent upon evidence pro- 
‘duced. before ‘the Subordinate Judge, 
Which is: not before us. The respondent 
complains. that, by that erroneous order 
of. the 6th of September 1018, he has been 
grievously injured; and that having paid 
Money for the promissory-notes . "Which 
formed the basis oi the.action, and having 
Obtained à compromise into "which no 
‘other business man would have entered, 
-has been by trickery . and process of ‘law 
‘deprived. of this recoursé against what he 
. ‘still undoubtedly believes to be partner- 
‘ship property, and property of a joint 
-Hindu family. Mr. Justice Walsh, in ‘his 
judgment, took the line that the respondent 
‘was himself largely to blame for this and 
-we feel there is some force, in that obser- 
Wation, because it was unwise of him, having 
got what ne coasidered to be plainly a 
. ‘perverse decision -of the 6th of September 
ito. apply for. a review to. the same Judge. 
-His-proper course, if he took the view that 
the*order of the 6th of September was 

mot appealable, was.to institute a suit 
cand have the máttér carefülly and pro- 
„perly thrashed out. He did not do that, 
-and such ‘issties as can fairly be presumed 
to have, necessarily ' been before the Sub- 
tordinate Judge and-to have been decided 
rby him, nave been finally aecided, whe- 
‘ther. Such issües were rightly or wrongly 
decided, "That was the positioa ‘on the 
vgth of. May; and we have already said that 
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we are of opinion that on: that. day the 
learned Subordinate Judge’ in going into 
the matter on theapplication under O. XXI, 
r. 50 (2), was going over, as regards some 
of the issues, the same ground which the 
‘previous Judge had deciued. 

' It is quite true, as the responcoért has 
pressed upon us, that successive steps 
may be taken in execution; that is to say, 
there is nothing to prevent several appli- 
cations being made, directed against 
and linked into partnership of private 
property. There is uothing to prevent 
a succession of applications directed against 
persons who are ascertained to be, or Fe 
lieved- to be, partners in the particular 
venture out of which the.decree has.arisen. 
The limitation, however, that is imposed 
on all these applications is that, if there 
has been a previous application, in which 
there has been a definite decision  aírect- 


ing a particuler piece of property, or parti- 


cular person, and from that decision 
nothing has been. done ‘by way of appeal 
or institution ot suit, if either of these 
methods were available, that decision is a 
final decision between the parties; and 
if, in any subsequent proceedings, : ‘the point 
again hecomes material, the parties are 
bound by that previous decision, and the 
matter cannot be re-opened. To that 
extent, and ‘that extent only, is there limi- - 
tation on the successive applications in 
execution. We think that the obiection 
which was: taken to the learned Sukordt- 
naté Judge going iato tiis matter on the 
oth of May, which was that he was going 
to.cover, as regards material matters, points 
which had been discu'seu and settled 
finally between the parties in September 
1918, was a right objection, and he ought 
not to have entertained the 'eppestión 


ot May oth. 


The result, therefore, is that we set aside 
the order of this Court and also the order 
af the Court below, ana in lieu thereof 
we dismiss the application presented ‘by ` 


the respondent Kanhaiya Lal under O. 


XXI, r. 50 (2). Under the circumstances, 
we leave the parties to bear their own 
costs throughout. 


K.-S. D, Application allowed, 
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OUDH JUDICIAL COMMISSIONER'S the date of execution and the suit was, therefore, 
i COURT. < “time barred; [p. 127. col, 1.] 


A November Io, 1922. ki 
Present —Mr. Daniels, A, J. C. and 
Mr. Dalal, A. J. C. 
Mirza YAQUB BEG AND OTHERS— 
DEFENDANTS—APPELLANTS : 
VETSUS . 


_ Mirza RASUL BEG AND OTHERS— 
^ PLAINTIFFS—RESPONDENTS. 
Qo Muhammadan | Law—Waqt— Deed 
“construction of—Wadqif old and ` infirm—Wagf 
of cash, whether valid—Suli to set aside waqi— 
Limitation Act(IX of 1908), Sch. I, Art. 91— 
Limitation bar apparent on the face of it—Duty 
of plaintiff. 
„~ The ‘principles of law applicable to a parda- 
“nashin woman cannot be extended to a man on 
the ground that he happens to be old and not 
in robust health. [p. 526, coL 1.] 
Asghar Ali v. Delroos Banoo Begum, 3 C. 324; 
"3 Sar, P, C. J. 749. 3 Suth. P. C. J. 444; 2 Ind. 
- Jur. Gor; 1 Ind, Dec. (N. 8) 794 (P. C). re- 
~ ferred to. ; 
According to Muhammadan Law a wagf of cash 
is valid. [p. 528, col. 1.] : 


Ameer Ali, Vol. T, p. 246 (4th Edition) and Tyabji, l 


~pp. 574; 578 and 579 (2nd Edition), followed. 
. Abu Sayid Khan v. Bakar Ali, 24 A, 190 ; A. 

W. N. (1902) 1, referred to. 

- When a suit or an application is, on the face of 
it, barred, itis for the plaintiff or applicant 
-to satisfy the Court of-the circumstanges which 
could rid the Statute from having its ordi- 
mary effect. [p. 527, col. 2.] 

'Purna Chandra Mandal v. Anukub Biswas, 
-2 Ind. Cas. 844 ; 36 C. 654 at p. 657, followed. 
In a suit to set aside a wagf it was found that the 
executant of the deed of wayfwas in a position 
.to exercise a free and unfettered judgment with- 
full knowledge of what he was doing. On an- 
interpretation of the deed, it appeared that the 
executant had appointed himself mutwalli, that his 
-possession of the wagf property continued with 
him as be ore and that lie had declared that he 
would in his lifetime perform every wagf duty 
‘rand not incur any such expenses or make any 
such private transfer for household pu poses 
_in respect of the wagf property as might tend to 
reduce it; P 
Held, (1) that the deed of wagf was not vitiated 
' by undue influence and was binding on the plaint- 
iffs [p. 527, col 1.] 7 

Wajid Khan v. Ewaz Ali Khan, 18 C. 545; 

18 I. A. 144; 6 Sat. P. C. J. 46; Rafique & 


. Jackson's P. C. No. 123; 9 Ind. Dec. (N. s.) 
364 (P. C), -Sital Prasad: v. Parbhu Lal, 10 A. 


- 535; A. W. N. (1888) 221; 6.Ind, Dec, (N. $.) 
\360, Bai Manigavri v. Narondas  Callian- 
das, 15 B. 549; 8 Ind. Dec. (N. S.) 371, Laksh- 
m Doss v. Roop Laul, 30 M. 169 ; 17. M. L. J, 
19; 2 M. L, T. 4 (F. B), distinguished. 


(2) that not having been executed under undue 
jufipence, the period to set it aside started from 
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of wadi, 


(3) that the wagf was not invalid fot want of ' 
possession because the executant’s .declaration 
in the deed was. sufficient to prove a change in 
the nature of possession, [p. 527, col, 2.3. 
Ameer Ali, Vol. I, pp. 236, 237 (ath Edition), 


referred to, 


Appeal from the decree of the Subordinate 
Judge, Lucknow, dated 31st August 1920, 

Messrs, M. Wasim, H. -Hussain and ` 
Har Dayal, for the Appellants. . | 

‘Messrs,. Niamatulla and Muhammad 
Ayub, for the Respondents. 


JUDGMENT.—The plaintiffs, Rasul Beg 
and Saif Beg, sued in the Court of the Sub. 
ordinate Judge of Lucknow: on 7th June 
1918 for the recovery of their share of the 
assets of one Habibullah Beg, who was 
their brother. The suit was partly decreed 
and in consequence the defendants have 
appealed to this Court. 


Habibullah Beg had several brothers 
and sisters, but for the purpose of this suit 
it is sufficient to mention. that he had 
three brothers, Karim Bakhsh,. elder than 
himself, and the plaintiffs, Rasul Beg and 
Saif Beg, younger than himself, The 
present defendants are the sons and .grand- 
soas of Karim Bakhsh. Karim Bakhsh, 
Habibullah Beg and Rasul Beg carried on 
a joint business up to 1902, which was 
closed till 1g10 when the three brothers 
separated under the terms of a compromise. 
filed in Court in a partition suit instituted 
by Karim Bakhsh and Habibullah Beg 
against Rasul Beg. Asregards this business 
the.case of the plaintiffs was that Rasul 
Beg, seperated and Karim Bakhsh and 
‘Habibullah caified on the business and 
that, therefore, Habibullah had a share in 
the business at the time of his death on 
8th kebruary 1918. Karim Bakhsh had 
died on 2nd July 1914. "The learned 
Subordinate Judge held that ‘Habibullah 


‘had a share in the business, but refused 


to include any share of the business assets 
in the decree granted by him to the plaintiffs 
on the $:ound that the plaintifis had not 
proved the amount of Habubullah’s share | 
in the business, -No cross-objection. has 


.been made on behalf of the respondents 
against ‘ths finding, so.it is not necessary 
.to enquire.in this appeal whether Habib- 
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ullah continued to.be a partner in the 
firm of Karim Bakhsh & Co., or not after 
1910. .. NET "m 
There arefour lists attached to the plaint; 
list A of the immoveable property of 
Habibullah ; Lest B of the stock in trade 
at the shop; List C of articles in Habib- 
ullah's. house at Nayagaon, and List D of 
cash of Habibullah under tlie control of 
the defendants: IRE 


The suit was dismissed with regard to ` 


“the properties in lists Band C. As regards 
theproperty ia ListA, the defence contained 
in paragraph 37 of the written statement 
“was that the immoveable property mention- 
ed by the plaintiffsin that list had been 
endowed by. Habibullah (with the excep- 


tion of properties entered ^at Nos. 6,: 


7 and 8) with cash amounting to Rs, 50,000 
under a deed of wagf dated 29th July 1911 
and registered on 3rst July rorz, for re- 
ligious and charitable. ptirposes. As re- 
gards the houses described at Nos. 6,.7 an 8 
of Ist A, the defence was that they were 
made over by Habibullah to his wife, 
Musammat Bano Khatun, in lieu of her 
dower-debt, The suit was originally filed 
on 7th. June 1918 when Musammat Bano 
was alive. She died’ on. 21st March 10919 
and her brother Mirza.Babban Beg was 
‘substitutéd as a defendant in her place. 
He was subsequently made a plaintiff. to 
the suit at his request, ‘The lower Court 
decreed possession of these houses to Babban 
“Beg and grounds of Appeal Nos, 32, 33 and 
34 attack this.portion of the lower Court's 
decree, Ue P 
During arguments, however, at there- 


. quest of the appellants’ Counsel, the follow- 


ing proceeding was recorded by Court, 
Counsel for the appellants stated: .“ Pro- 
perties Nos. 6, 7 and 8 in List A were the 


, Subject of a gift by Habibullah to his wife 


AMusammat Bano, We now admit that 


we have no claim to them and grounds ` 


Nos. 32. to 34 of the petition of appeal 


. may accordingly be corisidered dropped," 


The appeal, therefore, as regards these three . 


.houses will fáil against Babban Beg. ' 

. Thequestionsinappealhave thus narrow- 
.ed to the effective character or otherwise 
of the wagf of 29th March 1919 and to the 
liability 
for the income. of Habitullah’s properties, 


No mention of the wagf was made in the 
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plaint and the liability of the defendants, 
Mirza Yaqub Beg and Ismail Beg, to account 
for the income of Habibullah’s properties 
was alleged on grounds mentioned in ~ 
paragraphs 10,17 and 12 of the plaint; f 

‘10. (a) That the said Mirza Habibullah 
Bég’s age exceeded Joo years at the time 
of his death, he having become blind 
of weak intellect and almost deaf from & 
long time. He was absolutely illiterate, 

' (b) That Mirza Wagub Beg and Mirza 
Ismail Beg remained in one and the 
same house with Miza Habituleh Beg, 
up to the time .of his death. They had 
a joint mess with him and a mukhlarnana 
also had been executed in their favour, 

“ (c) That prior to the decision of the Court ' 
1n 1910 and after the said decision. Mirza 
Habibullah Beg was entirely in the power 
and under the control of the afore-named 
persons who also continued to be his 
advisors, 

" xr, That the income accruing from 
the immoveable property owned by 
Miiza Habibullah Beg, and the profit 
of his share arising from the trading firm 
used to come into the hands of Mirza Yayub 
Beg and Mirza Ismail Beg. The money 
in cash owned by the said Habibulich 
Beg was also brought under their control 
and taken possession of, in various ways 
and on various occasions,. by. the said 
two persons. On accourt of the aforesaid 
three items a considerable sum owned 
by Mirza Habibullah Beg used to be under 
the possession, custody end charge of tke 
said mukhtars, who have on the strergth 
of their position as mukhtars, misappropii- 
ated the same on the pretenc of spendirg 
the same over the firm and meeting other 
expefises. < 

“2, That as general agerts, the said 
persons were liable uncer law to rerder 
account of thé profits arisir g from the firm, 
theincom accruing from: the immoveable 
“property, and thecash and to pay up what- 
ever befound due from them.” 


In short, it was alleged thet Ye qub Beg 74 s 


and Ismail Beg, who died on the 24th. 
October 1918 during the perdency of the 
suit, were agents of Habibullah Beg andes 
such liable to render accounts to the plaint- 
iffs Rasul Beg and Saif Beg, who were heirs 
of Habibullah Beg to the extent of 12 
annas as brothers-and to Babkan Beg to 
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the extent of 4 annas as heir of the widow 
of Habibullah Beg. 

After the wagf: was set up as a defence 
in the-written statement the plaintiffs in 
the replication denied the fact of the prop- 
etty being wagf and denied the valid- 
ity of the wagf on grounds contained 
in .paragraphs 56 to 59 of the replica- 
tion im. 

“Paragraph 56. Atthetime when the deed 
of endowment. is said to have been execut- 
ed, Mirza Habibullah Beg had no capacity 
for understanding a transaction. He was 
quite illiterate, old, blind, and of weak 
intellect. He was almost deaf. The said 
Mirza used to live with the defendants. 
Mirza Vaqub Beg and Mirza Ismail Beg, 
and had a common mess, The’said defend- 
ants were ever present with him and they 
had brought him entirely under their con- 
trol. Under the circumstances, if the 
defendants having forged or got affixed 
by Mirza Habibullah Beg his mark on any 
deed, got the same registered, then neither 
Mirza Habibullah Beg was nor the plaintiffs 
are bound thereby. 

'' Paragraph 57. The deceased ancestor was 
ever tinder the control and in the power 
of the defendants, Mirza Yaqub -Beg and 
Mirza Ismail Beg, and they were his general 
agents and advisors. The said ancestor 
had no capacity for taking any advice 
nor did heevergetany independent advice. 

“Paragraph 58. Mirza Habibullah Beg so 
long.as he lived remained in proprietary 
possession of the entire property in suit. He 
never acted in any way as might show that 
the property had been endowed, nor had 
he any capacity for doing any work. 

“Paragraph 59. Even if the deed of 
wagf set up by the defendants, be proved, 
still it does not create any waqf.” 

Upon these considerations it will be 
found that three of the issues framed and 
decided by the learned Subordinate Judge 
erise for decision by this Court. 
. " Issue No. 4. Had the defendants 
Yaqub and Ismail control over the property 

and cash of. Habibillah as his agents? 
If so, ere they accountable to the plaintiffs, 
or his ‘heirs and to what extent? 
" “ Issue No. 5. Did Habibullah execute 
a deed of endowment of his free will and 
accord on the 29th July 1911? If so, is if 
‘valid and binding upou the plaintiffs ? 


. limitation ? - 
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“Issue No. 7, Is the suit barred by 

Ás already noted, Habibullah separated . 
from his brothers, and possessed - separate 
property, on 4th April 1910, and if it is . 
proved that a valid wagf, Was made by 
Habibullah on 29th July 1911 there would 
be no assets left of Habibullah at his.death : 
for which the defendants Yaqub Beg and’ 
Ismail Beg would be accountable. For 
this reason the question of importance 
to decide is that of the binding character 
or otherwise of the wagf. 

The respondents’ learned Counsel, Mr, 
Namatullah, in opening his case stated 
that the respondents did not allege that. 
Habibullah was under any disability 
or that he was incapable of executing 
the deed with full understanding of its con- 
tents, What the respondents urged was 
that he was surrounded by the defendants: 
and that they had complete mastery over ` 
his affairs, and in consequence of this and 
of his phys:cal infirmities and to someextent 
has mental weakness he depended entirely 
on them, and, therefore, if any deed was 
executed by him;it musthave been obtained 
from him by the excercise of undue influence 
and cannot be, therefore, upheld. The 
learned Counsel declared this to be the inter- 
pretation of paragraphs 56 to 59 of the re- 
plication quoted above. Asregards burden 
of proof, Counsel relied on section 111 of the 
Evidence Act which lays down that where. 
one person stands in a position ‘of active 
confidence to the other the burden of prov- 
ing the good faith of any transaction bet- 
ween them lies on him. This, however, only 
applies so far as the transaction was bet- 
ween the parties and was intended to 
benefit the defendants. The case for the 


` plaintiffs was argued very much as if this 


deed were a gift of the property to Yaqub 


' Beg and Ismail Beg. It will be necessary 


to examine later on how far thisis the case. 
It was suggested that the form of a waqf 
was given to a transaction which was 
really,agift either to conceal itsreal. nature 
ot because Vaqub Beg and Ismail Beg 
could not have pursuaded Habibullah Beg 
to make a gift in their favour. The 
latter suggestion is purely an assump- 
tion not.supported by. reference fo any- 
thing in the record. In fect the case put 
forward by the plaintiffs has been that 
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- . Habibullah:was so much a. puppet in the. 


hands of these two nephews of his that 
they could- have induced him to agree to 
anything. 
of the Contract Act applies, the burden 
vf proving’ good faith will lie on the de- 
fendants only if the transaction is consider- 
ed: by the. Court to be unconscioneble. 

The argument on behalf of thé plaintiffs 
was; that this section was not applicable 
because the transaction was not a -con- 
"tract but a gift. "Apart from the fact- 
that the principle of section. 16 has been 
applied to gifts, [Kali Bakhsh Singh v- Ram 
Gopal: Singh (1)] it will be seen, whem the 
transaction.is examined, that it does not 
amount .to a _ gift. . "phe learned Counsel 
„for the ‘respondents conceded ^ that in 
practice. much difference between section 
III, Evidence’. Act, and Section 16, Con- 
tract Act,- caiiot be insisted upon be- 
"cause if the transaction was a natural one 
and.such as it would be. reasonable and 
uatural-for a person. ‘situated as: Habib- 
ullah“ was to enter into the Court would 

in’ either case wpliold” it. 

: After exainining -the evidence on the 
record. we have come to the conclusion 
that in 1911 ‘Habibullah was between 65 
and 70 years-of age with the infirmities 
mental ‘and physical incident to that age 


but capable" of moving about and under-- 


standing business, . Witnesses -on both 
sides have given vague approximation of. 
- hisage. "Thereere, however, two statements 
one of Karim Baktsh and another of Rasul, 

which lead to the probability that Habib- 
. ullah. was born in- 1844. In 1907 Karim 
Bakhsh stated during his examination in 
Court that. about sir or seven years after 
thé Mutiny Habibullah and he started a 


Shop (Exhibit A-560). Possibly, Habibullah ' 


was about 20 years old at the time, because 
Karim. Bakhsh státed.that Rasul ‘Beg was 
six or séven years old at the time and in 

(this Court Rasul Beg stated -that Habib- 
ullah was aboutten. years older than him 
(page 221). In 1884 when Rasul Beg was 
.examined.-as a witness in a case he gave 
his age ; as. 26 (hibit A-561). So it will 


= w - 


< (ayar Ind. Cas. 985; 160. €; 378; 18 CW N. 
. 282; (1914) M., W.-N.ii2f 12-À. L. J. 115; 15 M. 
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be a fair approximation to say that Habib- 


' ullah was about 67 in 191r when the deed: 


. of wugf was executed. About his general 
If the principle of section. 16 - 


state of health we believe that Nazir Hasan 
(D. W. 22, page 180), who was believed 
by the lower Court, has given the most 
correct description: - “ The- physique of 
Habibullah was of a normal ‘kind and 


‘power. Hehad the disease of asthma; but 


otherwise he had uot bad health generally. 
During the last four years or so of his life 
I did not see him walk or gofromone place 
to another (he died in “February 1918). 
Before that he did not require -the aid 
of anybody: else in standing or -walking 
except for the defect in his eyesight for 
somé time, He was found by mé to pos- 
sess the power of understanding and brain 
at different periods of life which- other 
persons ordinarily possess in their lives. 
According to the age of the time -the 


condition is considered. Habibullah was 


hard.of hearing at the end of his life to 
the extent to which people generally are 
at his age but not more, He was hard ` 
of hearing for abont eight or ten years of 
his life at the end. After the-operation on 
his eye he could see with that eve but not 
with the.normal natural vision which re- 
mained defective. The other eye was also 
affected after the operation." It appears 
from the testimony of Imdadudin (D. 
W. 3, page 124) that an operation for 
cataract was.performed on. Habibulleh’s , 
in 1908. Mr. Janson (D. W. 24, page 
183) has stated that Habibullah intelli- 
gently discussed the business of rentirg 
à shop to bim in 1916 (lease Exhibit 203). 
We do not think that the stzictures passed 
on this witness by the lower Court (page 
382) are justified. He frankly stated that 
a photo of Habibullah was shown to him 
by some one acting on behalf of the de- 
fence but this fact is not sufficient for the 
lower Court's conclusion thet this witness 
: was approached by the defendants,’ 
meaning presumably that he was tought 
over and tutored. 
“ Some of the plaintiffs’ witnesses - have 
also deposed to Habibullah doing a certain 
amount of business, Sarfaraz Ali (P. W.- 
"Sometimes Habib- 
ulla h used to stand with the help of a stick, 
come out of the gate and sit in a chair 
just below the: place where construction 
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were going on... To some extent he he d 
a bad. sight." Ram Dayal (P. W. 12, 
page 257) deposed to, seeing Habibullah 
seated at the shop when the constructions 
were going on after x9rr., There is thus 
no watrant for the plaintifis’ contention 
that Habibullah should be. treated | as a 
parda-nashin. woman, being incapable beth 
physically and mentally, 

We shall now proceed to consider whe- 
, ther the deed of wagf was an -unconscion- 
able transaction or. whether it was a 
natural one and such as on the basis of the 
history .of the fe mily and the relations 
between the parties Habibullah “would 
- þe likely to enter into. The plaintifis, 
Rasul Beg and Saif Beg, are brothers of 
Habibullah, and Wagub Beg and Ismail 
Beg are the sons of another. brother of 
Habibullah, Karim Bakhsh, to whom ad- 
mittediy Habibullah was greatly attached, 
Habibullah and Karim Bekhsh lived joint- 
ly from youth to 1914 when Karim Bakhsh 
died at an advanced ege. A business 
was started by the two brothers in Luck- 
now in which. Rasul Beg joined when he 
‘attained the age of discretion, but ke was 
not able. to pult on amicably with his elder 
brothers. As far back as 1896 he left 
lucknow after a quarrel with his brothers 
and. the letter (Exhibit B-75), which he 
wrote from Delhi to hs brother Karim 
Bakhsh,shows his bitter feelings not orly 
against Yaqub Beg.but against . Habib- 
ullah as well. In this letter he appraises 
the value of Habibullah at 2 annas per 
month and then goes on:—. - 

“If he.wants to separate me then God 
would mete out the same fate to him as 
was Phroah’s and may I too meet the same 
end, if it be my intention to deprive any- 
body of his rights. .Habibulleh and Yaqub 
act.collectively and .they will see: whet 
punishment God gives them therefor.'" 

In x9o2 the ill-feeling between Rasul 
"Beg and his brothers reached such a pitch 
` that the business had to be stopped. It 
was discovered by the elder brothers that 
Rasul Beg had deposited in the Allahabad 
“ “Bank in the name of himself and: his: son 
“Rs, 11,000 belonging to the firm (see letter 
Exhibit A-843 ffom the Allahabad Bank). 
The plaintifis desire to make out that the 

business: was stopped because of a claim 
made by Saif Beg to a-share in the partner- 
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ship. But this explanation is not correct 
as isclear from the fact that the litigation 
with Saif Beg came, to an end in 1906. 
The business of the skop was not started 
again {ill 1910 when the three brothers, 

Karim Bakhsh, .Habibullap ard Rasul Beg, 
partitioned their properties by a compro- 
misein a partition suit instituated by Karim 
Bakhsh and Habibullah. Relation between 
Habibullah and-Rasui Beg continued strain- 
ed until Habibulleh's death on 81h Feb- 
ruary 1918. Rasul Beg himself has stated 
(page 223): “After the separation I used 
to visit Habibullah not very frequently, 
but used to go to him whenever I beard 
that he was ill or when he would sorme- 
times send for me wher I stayed for zo 
or 15 minutes and caine away,” Then 
‘at page 229: “Karim Bakhsh died in tke 
kothi. Y tcok his dezd body frcm the 
house, but did not go inside the house 
at the time, . I attended tke fureral in 
the grove. Habibullah also died in the 
kotht, I did not go inside the kotki at 
the time of his death. I did not join several’ 
marriages which took place after 16002 
in the family of Karim Bakhsh.” When 
in 1910 after the partition Rasul Beg cc- 

cupied a house allotted to Karim Bakhsh 
he executed a rent-deed (Exhibit W 4) 
in favour of his brother, It is clear, there- 
fore, that Habibullah would not be de- 
sirous of any portion of his property pas- 
Sing to his younger brothers on lis death, 


- On the other hand, he was deeply attached 


to his brother Karim Bakhsh, ard would 
like, if he madea wagf, toleave the man- 
agement of the wagjf to the family of that 
brother. Relations between him and Kerim 
Bakhsh's sons, Vaqub and Ismeil, were 
very cordial. Habibullah end Kerim 


‘Bakhsh were married to sisters and Vaqub’s 


wife was a daughter of a sister of Musam- 
mat Benno, wife of Habibullah. It may 
be noted here that-under clause 11 ef the 
wagf the succession of mulwalli hes Leen 
confined to the descendants of Karim 
Bakhsh and not to the descendants of 
Yaqub and Ismail. 

We mav examine the terms of the deed 


(Exhibit A-1) with a view to discover whe- 
ther itis really a wagf or some other kird 


of transaction in disguise. In the prezm- 
ble there is a declaration that the prop- 


‘erty is made a wagf:. As M E -happens - 
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*- in these Provinces, where the deeds are 


prepared by men of small inteligence, the 
terms of the deed under discussion 
are somewhat confused. Itis clear, however, 
on-a general understanding of all the terms, 
that, Habibullah appointed himself mu - 
` wall during his lifetime to manage the 
wagfin consultation with Yaqub andafter 
his death Yaqub and Ismail were to act 
as manager and supervisor. 
income of Rs. 2,130 the mutwalt and super- 
visor. were to receive Rs, 354 per annum, 
For this payment they have to exert them- 
selves in carrying out the objects of the 
waqf which were:-—. ^ : 
«| (1) Expenses of Maulud Shariff in. the 
“month of  Rabi-ul-Awwwal or Rajab. - 
(2) Expenses of Gyarhwin Sharif. 
.' 3) Expenses of- the Hazratgunj mosque. 
‘(4). Expenses of the Newazgunj mosque. 
(5) Pay of the Hafiz at the grave-yard 


in Nayageon,. i E ; e 
"(6) Expenses of Haj to be paid annually 
to oneof the relations of the brotherhood. 
(7) Help to relations who: may be iu 
reduced circumstances: ‘For the present 
Rs. 120 a year to the donor's younger 
. brother Saif-Beg. - EE ERE 
- (8) For the expenses of marriages and 
‘deaths in the families of poor relations. 
. (9) For the expenses of Fatiha for the 
benefit of the souls of certain deceased 
relations -mentioned. by name, 

--In addition to this charitable bequest, 


certain sums were set apart for legal ex: 


penses, rates and taxes, repairs of the 
wagf property and miscellaneous expenses 
'of the manager. : 


The attack on behalf of the plaintiffs 
on the charitable bequest was two-fold 
to make it out to be illusory :—/1) that 

. such a large discretion was given to the 
nianager that there was every opportunity 
of em bazzleme at, and (2) that the expenses 
were such as Vaqub and Ismail woula have 

. been: compelied to incur if not provided 

for in the wagf. These arguments are 
unconvincing. Iri the case of any alleged 

‘breach of thetrust any Muhammadan would 
have a - right to take action under section 

- 02, Civil Procedure Code, and- remove 

the manager: As observed by their Lord- 
ships in answering a ‘similar: contention 
` -in the case reported as Ramanadan Chettiar 
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v. Vava Levoal Marakayar (2), Yaqub and 
Ismail were not bound under. any law to 
incur the expenses prescribed in the wagf. It 
was pointel out that oa an increase in the 
income of the wagf property the manager 
and supervisor could draw salary of 
Rs. 1,056 per annum and spend in.addition 
Rs. 240 on carriage. hire. There is, however, 
a provision in the deed that the salery 
or the manager and supervisor is to increase 
onlv proportionately and when the income 
of the. wagf has increased to Rs.. 6,400 
it is not unreasonable that two managers 
should receive an allowance of Rs, 1,056 
and be paid Rs. 240 for catriage. hire. The 
payment is not out of proportion to the 
extent of .the wagf properties and the 
work expected from the two managers. 
in this connecton it may be mentioned 
that when the deed was executed in 1011 
Karin .Bakhsh was alive and entitled to 
succeed to a one-third of EHabibulluh's 
property on the death of the latter and there 
was not certainty that Karim Bakhsh would 
pre-decease his brother as in fact he did 
subsequently. . M E 

A great deal has been said about the. dis- 
honest. intentions of Vaqub and Ismail 
on behalf of the plaintiffs, so it is due to 
them topoint out that on the same datethat 
the deed of wagf was executed. by Habib- 
ullah, Karim Bakhsh executed a Will (Ex- 
hibit A 2.) by which he left a share of his 
ptoperties contrary to the law of -intestate 
succession among Muhammadans to the 
son of a pre-deceased son of his, Yusuf 
Beg. Yaqub and Ismail would not have 
permitted such an indulgence by Karim 
Bakhsh in favour of a minor if they had 
been so covetous as is represented by 
the plaintiffs. ; 

An examination ofthe terms of the deed 
will further show that it is such a deed.as 
Hibibullah, in the circumstances in which 
the was placed, would naturally have exe- 
cuted and not such as would be likely to 
‘have been executed if the deed was really 
procured by thedefendants Vaqub Beg 
and Ismail Beg: for their own personal 


benefit. The deed commences by a recital / 


-(2) 39 Ind. Cas. 235; 40 M. x16 at pp. 123 124 
32 M. L. J. xox; 15 A. L. J. x39; 5 L. W. 293; (1917) 
M. W. N. 180; 25 C. L. J. 224; 2x M. L. J. 215 
21 C. W, N. 521; x P. L. W. 394; 19 Bom. L.R. 
491; 44 I, A, 21 (P. CJ. A ren D PUES 
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‘of the fact that life is uncertain and that 
the executant, having no issue male or 
female, is desirous while in the full pos- 
session of his senses to make a wagf in his 
lifetime for the benefit of his soul. He then 
proceeds to appoint his eldest nephew, 
Muhammad Vaqub Beg, who has been per- 
forming the executant's work with honesty 
and probity, as mutwailt. We also appoints 
Yaqub Beg’s next younger brother, the 
defendant Ismail Beg, to assist him .and to 
supervise his work as mutwalli, with the 
idea, no doubt, that there was less chance 
of misfeasance with two trustees than with 
one. This reason is indeed explicitlystat ed in 
paragraph Ir of the deed. In the next clause 
he appoints himself during his lifetime to 
“ perform every wagf duty as mutwalli in 
consultation with the aforesaid smutwalij" 
After thedeaths of the two defendants 
the muiwalli-ship was to pass to their 
younger brothers and then to the eldest 
and next elde:t of the grandsons of 
“Karim Bakhsh provided he -wes com- 
petent to perform the duties. Then 
follows a specification of the objects of 
the wagf, which are all such as the exe- 
cutant would be likely to have wished 
toseecarried on. Indeed, several of them 
are for ceremonies on which money was 
admittedly already in the habit of teing 
spent by Karim Bakhsh and the execu- 
tant. A salary of Rs. .200 a year or 
Rs. r6-8-0 a month was provided for the 
muiwaill and Rs. 154 a year or a little 
over Rs. 12-8-o a month for the assistant 
mutwallt, These salaries are certairly rot 
exorbitant having ‘regard to the position 
in life of the parties. "There is,as already 
noted, a provision for their being increased 
to a more liberal scale in. the evert of the 
income of the wagf property increas- 
ing. The »niwallis,in cise the income 
under any head is found irsufficient, are 
authorised to supplemert it from the 
other ircome of the wagf. They are also em- 
powered to increase tbe experditrre when 
the income oi the property ircreases. The 
mutwallt is, however, expressly forbidcen 
to spend any amount.on himself except the 
amount specifically allowed to him u: der 
the provisions of the deed. This rrchinition 
is to he found at the end of paragrarr 7 of 
tue deed, ond isrepeated again still more 
emphatically in paragraph 12, The mutwaltis 
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are required to keep regular decounts of 
income and expenditure and if at any time 
thefamily ot Karim Bakhsh and his brother 
becomes extinct the property is to te 
devoted to the relief of the poor. 

The endowed - property consisted of 
house property in Luckaok City end a sum 
of Rs. 50,009 in cash, The latter sum, how- 
ever, was not to’ be retained as cash but 
was to be utilized in erecting 1 block of new 
houses on a portion of the wagf property. 
It is proved by unimpeachable evidence 
tnat between the date of the deed and 
Habibullah  Beg's death -not merely 
Rs. 50,000 but a sum-of Rs. 1,22,000 wag 
spent in erecting houses in accordance 
with the condition of the deed. It is fur- 
ther to be noted that Habibullah Beg did 
not by the ceed by any means divest him- 
self of all his property or leave himself 
penniless. Four houses; details of which 
ate given atthe end of the deed, were 
endowed but three houses specified in para- 
graph 8 of the deed were reserved for the 
personal expenses of Hanibullah Beg and his 
wife. In addition to this, a sum of Rs. 8,000 
in cash was set aside for the personal 
and Haj expenses of Habibullah Beg and 
his wife and a sum of Rs. 1,000 for 
their funeral expenses. 

The mechanical execution of the deed 
of wagf by Haboibullah is admitted on be- 
half of the plaintiffs, They urge that he 
had no intelligent appreciation of what 
he was doing. The evidence on the record 
has satisfied us that Habibullah fully 
understood the terms of the deed. Zulfikar 
Hussain (D. W. No. 7) who was not cross- 
examined stated that the deed was being 
read out to Habibullah when he reached 
the place where the deed was executed; 
He himself attested the deed. He found 
Habibullah in full possession of his senses 
and understanding at the time. Qadir Beg 
(D. W. No. 8) was another attesting witness 
who also stated that Habibullah put bis 
merk on the deed in his presence and was 
in full possession of his senses and under- 
standing at the time. Accorcing to this 
witness, Karim Bakhsh was present and exe- 
cuted a will at the same time, but none 
of the sons of Karim Bakhsh was pre- ` 
sent. Babu Gokul Chand, Governmest 
Pleader (D. W. No. 4), identified Habibullah 
when the deed was registered. He 
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has. deposed: “At the time I asked 
Habibullah whether he had executed 
the deed and had understood it, 
he said :that he. had understood it.” 
“The learned. Judge. or the lower Court has 
‘accepted the defence case that there was 
an -intelligent e&ecutiom of the. document 
by ‘Habibullah; He says (page 371): 
''-Execution of.the deed by Habibullah has 
been, proved beyond any question. It 
- has been: deposed to by Zulfikar Hussain, 
(D. W. No. 7), a very respectable witness, 
"being an Honorary Magistrate, Honorary 
Assistant Collector and Village Munsif, and 
a-zamindar paying a.revenue-of Rs. 16,000 
jointly with his uncle, Aulad: Russain. ...... 
Not a single question- was put to this 
witness: by “way of -cross-exammation on 
the -plaintif’s- behalf. -All allegations of 
Habibullah -not, having set" his hand. to 
the deed.and ot his mental capacity. to:form 
any; judgment on transactions -of busin ess 
fall to the ground by the evidence of.this 
witness on the points on which he. has depose 
going. unchallenged.” The lower Court's 
argument was different. and‘ to the effect 
that, even. if Habibullah executed. the. docu- 
‘ment intelligently and; with full knowledge, 
these conditions’ were produced by. the 
undue influence of the.defendants and that, 
- therefore, the document would be- inopera- 
.five, The learned Judge has observed at page 
382; “: Even if-Habibullah knew perfectly 
well-what he was doing this: decided frame 
of mind^ was produced -by the: confidence 
‘and trust which eae a akan -in- others ;” 
and at page 391: “‘ The circumstances are 
cu hat KA even of. Habibullah 
fully; comprehending - at. the time of. the 
execution ` of the deed what he was doing 
is-not of much help to the defendants.” 
“The deed” was. executed nearly seven: years 
prior to thé death-of-Habibulleh and during 
that period neither Habibullah nor either 
of the plaintiffs. questioned. the validity 
thereof. NE a ee ee 
: Another argument ^on behalf oi the 
plaintifs was that the deed was never 
` acted'upon and Habibullah remained under 
„the impression - that the property belonged 
- go him just as before. Much has been made 
: by the plaintiffs of an attempt made by the 


-defence to prove that Habibullah was des~, 


cribed.as a mutwalli after the deed was 
executed, A -large number of receipts, 
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:and- bills :were produced om behalf of the 
defence containing the word “ mutwalli ” 
„in describing Habibullah (Exhibit. À-503; 
A-504 mentioned at page 387 ofthe lower 
Court's judgment) while the- plaintiff pro- 
-duced an equally large number of documents : 
in which. no such word was used (Exhibit 
I-138). It is not necessary to determine 
whether the word was interpolated in the 
documents: produced by the defence or 
not. Even honest litigants stoop to; such 
practices to support. a .case which would: 
be souna without such help. . As to the 
knowledge of Habibullah that a',wagf 
was created there -cannot te any 
doubt. In clause 5 of the deed a 
sum -of Rs. 50,000 is set apart for 
the - construction of certain. buildings 
and it is admitted that buildings of ' 
the value of merely- a lac and twenty 
thousand were constructed atter the exe- 
cution of the wagf (See the report of the 
- Commissioner, Exhibit 113). ‘The defence 
“witnesses Nazir Hasan (D. W. No. 22) 
and Niaz Ahmad (D. W. No. 6) 
‘have stated that Habibullah spoke to 
them about the wagf. The reliability 
-of “the, deceased witnesses was ques- 


-tioned by the plaintiffs on the ground that 


they werefriends of Yakub. They were 
also friend of Habibullah and persons to 
whom Habibullah would be likely to.speak 
of tlie wagf. By a comparison of' dates 
. mentioned: by Niaz Ahmad in his statement 
it was urged that what he stated could not 
.possibly be true. We are of opinion 
“that the confusion was due to lapse of 
‘memory as the witness was deéposing to 
events which occurred more than seven 
years prior to the date of hisstatemert. The 
lower Court has considered Nazir Hasan to be 
a trustworthy witness ‘page 380) paragraph 
.2). We are of opinion that the statements 
of these witnesses are true. AS noted 
above, the plaintif Saif Beg was to he paid 
"Rs. xo a month under the terms of the 
deed ana receipts (Exhioits A-860and A-861) 
were granted by Saif Beg on receipt of 
the stipend on two dates in x9r4 and 1918, 


respectively. Saif Beg did not come forwara . 


to deay the genuineress of these receipts. 
Maului Shariff used to be performed by ` 
Karim Bakhsh prior to the deed of wagf 
but after its execution invitations were 
issued in the name of Habibullah even 
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‘during the lifetime of Karim Bakhst; 
(Exhibits 502-3, A.502-r anu A. 502-5). 

It is true that Yaqub Beg and Ismail 
Were mukhtars (general agents) of Habit- 
ullah Beg (Exhibit 3197 dated 15th Sep- : 
tember 1908), had control over Habibullah’ s 
money and carried on all, the business 
of Habibullah. They stood in the position 
-of fiduciary relationship to Habibullah. 
We, however,~hold that the transaction 
of the wagf was not uncouscionable and 
was one which Habibullah, under the cir- 
cumstances of the family, would be likely 
to enter into. Se had no children to suc- 
ceed him and the plaintifs’ contention 
does not sound reasonable that only a very 
devout Muhammadan would create a wag) 
of his entire property. He belonged to 
a family which was religieusly inclined: 
religious acts like Maulud, Gyarhwin aad 
Fatiha wete- perfomed by its members and 
it had made a waq, of a piece of land for a 
cemetery (paragrapbir of a plaint, Exhibit 
215). It was also atgued that the transaction 
deprived Habibullah entirely of all control 
over his property and was,thereforé, not one 
which a reasonable person would enter 
into. Though he created a wagf of the 
property Hbibullah remained manager 
thereof and, as mentioned in detail above, 
-did not reduce himself to penury by his acts 
He was about 6 7 years of age at the. time 
of the execution of the deed and co.sidet- 
ing the age of the Indians would not be 
hopeful of surviving many mote years, 
When au Indian has no children he has à 
natural desire to make a charitable bequest 
of his property and when in search of a 
manager Habibullah would naturally ap- 
point himself as manager during his life and 
the descendants of his favourite brother 
Karim Bakhsh afterhim. His displeasure 
‘against Rasul Beg ‘and Saif Beg; plaintiffs, 
would be anincentiveto him to prevent the 
inheritance going to them, We are satis- 
fied that thetransaction was not uncon- 
scionable ; 
fendants' to prove want.of undue influence 


under the provisions of section 16 (3) of ` 


the Contract Act. We: further’ bold that : 
the defendants ‘were not, to be benifited 
by the wagf. As the transaction is not = 
disguise a gift to Yaqub and Ismail, 

question of- good; faith -of thé defendants 
arises in this case, “The evideace produced 
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by the plaintif ànd the im dv cross -ex- 
am nation of the defendants with a view 
to establish the great age and infirmity 
both- physical and mental of Habibullah 

were not directed: to prove that Habibullah 
was incapable of executing . the deed. with 
full understanding of its-contents. The 
aim of the plaintiffs was to put forward 
considerations why the good faith of the 
defendants should be questioned. In our 
opinion no'such question arises, “he trans- 
action was a natural-one.and entered into 
by Habibullah with a full understand ug. 
theteof.- 

"Thereis a considerable volue of India 
Law: applicable to the facts of this cass 
so, bearingin mind the caution conveyed 
by their Lordships of the Privy Council. in 
Dhantpal Das v. Maneshar Bakhsh Singh (3), 
aganst decidung a case.in India in accord- 
ance witb. what an Irdian Court súpposes ` 
to be English equitable doctrine, we do not 
feel called. upon to examine the ‘English 
cases ‘ented by the respondents’ s learned 
C5unsel- While exanumng a deed of gift 
executed by a parda-nashin ladyi in favour 
ot the son of a patamout theit Lordships of 
the Privy Council observed in Eos Bakhsh, 
Singh v. Ram Gopal. Singh (x) £hat. "upon 
review of the facts—-which™ include’, the 
nature of the... -grantor,. as well as the 
proximate circumstances affecting the exe- 
cution—if. the conclusion is. reached that 
the obtaining of independent advice would 
notieally have made any difference in the 
result, then ‘the deed: ought to stand.” 

In Hodges v. Delh & London Bank, 
Limited (4) the Privy Council tefused to 
extend to awomatwhoisnota parda-nashin 
the same protection of law that regulates 
the making of -contracts by a woman cf 
that class. 

In Asghar Ali v. Delroos Banoo Begum 
(5) while discussing the previleges accorded 
in law to a PO TEESE woman 


so no burden lay on the de- | 
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1, 849; 16 M. L. J. 292; 33 LA. 1x18 (P 
A. 137; 27 I. A. 168; 2 Bom. L. R 
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their Lordships 
it Undoubtedly, if a person of competent 
capacity signs a deed,it is to be presumed 
that he understood theinstrument to which 
he has affixed Bis name,” These observa- 
tions of their Lordships of the Privy Council 
make it clear that the principles of law applic- 
able to a parda-nashin woman will not be 
extended to a man on the ground that he 
-happened to be old and not in robust 
health. In the present case Habibullah 
_ did not confer any special benefit on his 
‘agents who were hisnephews beyond making 
them muiwallis of a wagf. But even in a 
case where an agent was the object of the 
bounty of his principalthe Allahabad High 
Court held in Phul Chand v. Lakkhu (6) 
that there was nothing to prevent this 
and taat if an agent can clearly show, 
that a gift was madein his favour by a 
donot who wasin a position to excercise 
a free and unfettered judgment with full 
knowledge of what he was doing, the git 
will be upheld. The facts of the Privy 
Council case reported as Ismail M ussajee 
Mookerdam v. Hafiz Boo (7) were similar to 
those of the present case. ‘There certain 
. tfansactions enteredinto by a mother of a 
Muhammdan lady in favour of her daughter 
were impugned by herson. Their Lord- 


.' ships refused to presume undue influence 


on the ground of the mere relationship of 
daughter to mother and of the daughter 
managing the affairs“of the mother. The 
Circumstances of the case are thus natrated 
in the judgment of the Privy Council: 
^ Khaja Boo was a very old woman with 
the natural infirmities incident to her age. 
She was not of unsound *nind or unable to 
attend to business. She is spoken of as 
parda-nashin, but she had no objection 
to communicate, when necessary, iu matters 
of business, with men other than members 
of her own family, and to some extent she 
did so. She was able to go to Court and 
give evidencein her litigation against her 
son and she was able to attend at the Regis- 
trars Office in person .fo acknowledge 
her-deeds for the purpose of oe so 


(6) 25 A. . . QU 70. 

(7) 33 C. 773; 10 C. W, N 570; 3 A. L. J. 3531 
3 Ç. L. J. 484; 8 Bom. L. R - 379; r6 M, Ec * 
E66; x M. I. T. 1371 33 I, A, 86 (P, C.). 
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- "Oa the "- feud. -het-. RON resided 
with her; -presided over her household, and 
had the g general management of ker affairs. 
Itis-not shown, whether with regard to tke 
apecific transactions impugned, tke mother 
consulted anybody. 

“As to those transactions themselves, 
they appear to their Lordships to Lave “been 
Very natural under the circumstances exist- 
ingatthetime. The mother was extremely 
Ske was old, and in- 
case of her death her son would have. inbert- 
ed the greater part of her property. The 
only apparent way to prevent his doing so, 
was to divest herself of the- property in 
her lifetime.” 

Oa behalf of 
was made to the 
cases :— — . 

Wajid Khan v. Ewaz AH Khan (8), 
Mahomed Buksh Khan v. Hosseini Bibi 

{9), Sital Prasad v. Parbhu Lal (xo), Bai 
Manigaw ri v. Narondas Calliandas (1r), 
Lakshmi Doss v. Roop Laul (12). 

In Mahomed Buksh Khan v. 
Hosseini 
down the matters which should be 
enquired into on an issue of undue 
influence being raised in thé case of a gift; 
the Court should. corisider ^ whether the 


the plaintiffs reference 
followirg “reported 


‘gift in question (a) is one which a right- 


minded person might be expected to make, 
(b) is oris notan improvident act on the 


donor's part, (¢)is such as to have required 
if not obtained by the donor, and : 
(d) whether the intention to make the gift 
originated with the donor. 


advice, 


Applying these 
tests to the present case, we have already 
shown how the wagf executed by Habib- 
ullah is a transaction which a right minded 


"person in his circumstances might be ex- 


pected to makeandis a provident act on 
The making of a waqf did not re- 
quire any advice and there is no reason to 
believe thatif Habibullah tad any advice 


" 18 C. 545; 18 I. A. 144; 6 Sar P.C. I. 46; 
Rafique and Jackson's P. C. No, 123; 9 Ind. Dec, 
(x. S.) 364 (P. C. 

(9) x5 C. 684; 15 I. A. 81; 12 Ind. Jut 2914 
5 Sax P, C. J. 175; 7 Ind. Dec. (N. S.) 1040 (P.C.). 

ul IO A. 535; A. W, N, (1888) 221; 6 Ind. Dec, 
(N. 
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TARA 7, EMPEROR. 
_ ALLAHABAD HIGH COURT. 
CRIMiINAL APPEAL NO. 81-0F 1923. 
. May I5, 1923. RT 
Present:—-Mr,. Justice Walsh and Mr. 
i . Justice Kanhaiya Lal. 
TARA AND OTHERS—APPELLANTS 
Versus . 
. EMPEROR— RESPONDENT, 

Evidence Act (I of 1872), s. 24-— Confession 
under hope of pardon, whether admissible. 
. During an investigation into' certain dacoities 
the Police came into touch with one K. who ad- 
mitted his participation in the dacoities and int:- 
mated to the Police that he was willing to tell 
them what he knew for consideration. He was 
told that if he made a true and voluntary state- 
ment the question of his pardon wonld be con- 
sidered. He then made an elaborate statement 
which was recorded under section 164 of the  Cri- 
m nal Procedure Code, and which amounted to 
a confession. He was eventually put upon his 
trial and was convicted, and his confession 
was used both as against himself and as against 
his co-accused; i 
' Held, that the confession having been obtained 
from K. by holding out to him the hope that 
he would be pardoned if he made a contession 
was rendered inadmissible in evidence by the 
provisions of section 24 of the Evidence Act and 
us e at the trial was, therefore, illegal. [p. 531, 
co 2 I.j ; T oe 

&hetal v, Empe or,.73 Ind. Cas, 62; 21 A, L. . J. 
143i (1923) A. I. R. (A) 352) 45 A. 300, followed, 


~ 


‘Criminal appeal from an order of th 

Sessions Judge, Bulandshahr. 
Mr. G. W. Dillon, for: the Appellants. 
Mr, R. Malcomson Assistant Govern- 


- 


ment Advocate, for the Crown. | 


JUDGMENT. 

Walsh, J.—This is a very difficult case 
which has given usa great deal of trouble, 
and the result of which probably invloves 
a miscarriage of justice, but, speaking 
for myself, I have no doubt whatever as 
to the legal principles applicable to it, 
and as to the applicability of them to the 
peculiar circumstances uf the various ap- 
pellants before us, Now, there are three 
Cases, each of them involving alarge num- 
ber of alleged dacoits, who were tried to- 
gethef'for participation in three separate 
dacoities," committed at different times 
“ and at different places, but round about 
the sa ne season and round about the same 
neighbourhood. Their connection arose 
more from the alleged  cv-operation of 
a large number of accused in each of 
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them, than from any other circumstance 
Showing. direct connection between the 
three .dacoities, There were really. four 
in all, and I desire to say at once, because 
I shall have something to say hereafter 
by way of criticism, that* the Police and 
the Sessions Judge were alike confronted 
-with a difficult task. 

Weare dealing to-day with one only 


-of these dacoities, namely, that committed 


at Sarai Chabila, on the night between 
the 231d and 24th of July at the house 
of one Rate Ram and others in the same 
compound, . The other appeals relate to 
dacoities committed . on the 9th of March 
of the same year, 1922, and on the 28th 
of June 1922. ‘The fourth dacoity, which ` 
the Judge says was thought by.the In- 
vestigating Officer to be closely connected 
with this dacoity by reason of its being 
carried out by the same participants, oc- 
curred.on. the 20th of July, . ZEE 

We have not heard the other appeals, 
but we are told by the Assistant Govern- . 
ment Advocate that in substance, and 
In respect of the characteristics which 
have evoked our criticisms of the judg- 
ment in this case, the other two appeals, 
which. are still pending, do not.greatly 
differ from this, and, therefore, although 
this decision does not govern the others, 
this case, on. the other hand, must be con- 
sidered to be a type of the others, and. the 
result in the others when we reach them 
must be governed by. the principles which. 
we propose to lay down in this, and the 
criticisms which we propose to pass upon 
the procedure unfortunately adopted in 
this case must be read with reference to 
the other cases metatis mutandis, 


-~ It cannot be denied that the general 


characteristics in this case, at any rate, 
and we are told both by the Counsel 
for the ‘defence and by the Assistant 
Government Advocate that the same 
characteristics apply to the other appeals, 
resemble more a gang case, in which the 
ev.dence obtained by the Police, mainly 
through approvers, of association and ac- 
tive participation in planning and pre- 
paration and so forth; are applicable to a 
class of persous varying in number who 
have set out to commita series of joint 
crimes, The learned Judge himself, as 
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shown by his judgment, experienced in- 
superable. difficulty iir. avoiding reference 
to the other cases from time to time” and 
he also from time to time -utilised to a 
' quite considerable, extent material which 
. he had got, either from the Police eviderice, 
` or.from.what seems not at all improbable 
also Police diaries, tending .to throw sus- 
picion. and afford clues which were. enter- 
.fained - by. the Police generally. against 
particular individuals. before . they got 
any. definite information with regard to 
_ the, commission.of this or other of the 
 “dacoities which I have mentioned. . An- 
other characteristic. is that there i isa total 
absence, very, unusual in a case where 
so many. convictions have .been secured 
in the commission of a particular dacoity 
ina particular. village, of any attempt to 
obtain. identification_by villagers -or the 
complainants or their households, and 
none of them have been. called to give 
evidence. - 

Another exceptional characteristic is 
that, withthe exception of an absconding 
accused to whom we shall have to refer 
again, no loot has been traced, and as 
against the 17. appellants who have been 
convicted there is no evidence of any loot 
found in their. possession. . 

. We now come to the peculiar and em- 
barassing features of this case. One of 
. the appellants. is a. man named Kishen. 

.Somehow,. it does not matter how, the 
Police got his name and came into touch 
with. him. He immediately informed 
them that he was ready to give informa- 
tion.. He admitted (this, of course, is in 
the nature of a confession which is rendered 
inadmissible’ by law and it really ought 
not to have appeared upon the evidence 
. at all) participation in the dacoities into 
which the Police were enquiling and he 
plainly intimated to the Police that he 
was willing .to tell them what he knew 
. for consideration. ` Eventually, he was 
put up under section 164, Criminal Pro- 
cedure Code. He madean ‘elaborate state- 
ment under that Section amounting to a 
Confession. Hé was put upon his trial 
. and has been convicted and that confes- 

sion has;been used by the learned J udge. 
not nierely under Section 3o of the Evi- 
dence Act against all the appellants as the 
confession of a ER COH. but it has, and. 
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this is the real difficulty in the case, form- 
ed the foundation and main structtire of 
the whole of the learned Judge's reason- 
ing in the judgment. No criticism could 
be passed upon the learned Judge for his 
method of‘dealing with thé rest of the evi- 
dence, if this confession. had been admis- 
sible. He has sought, and found to his 
own Satisfaction, adequate corroboration 
of the confession in the case of each person 
whom he has convicted upon it, but the 
serious question is whether it was admissible 
at all; Both of us are satisfied beyond 
question that it was not only inadmissible, 
but that the learned Tadage-has really made 
a serious mistake in not realisiug from 
tke first how clearly on his own statemei.t 
it was rendered inadmissible. ‘he As- 
sistant Government Advocate: did nct 
attempt to combat tbe view which we 
take upon the assumption that the leatned 
Judge meant what he said. What the 
learned Judge has said is this:—TLirst, 
Kishen was clearly asking for a pardon, 
He refused to give any information tc 
the Police until some quid bro quo could 
be, as he hoped, obtained. Secondly, he 
communicated his frame of mind to Ram 
Sarup, the Investigating Officer. Thirdly, 
on the morning of the 6th of August Ram 
Sarup took Kishen to the Collector’s bunga- 
low for the express purpose cf nego- 
tiating for a pardon. It is not suggested 
that Kishen took part in the negotiation. 
Of course, ke did not. But it would be 
equally absurd to suppose that he was 
not well aware of the object of tbe visit 
to the Collector's bungalow, There was 
a hitch in the negotiation. . Ram Sarup 
and Kishen were sent back to the Sub- 
Divisional Officer with a note and some 
of Kishen's statement: was recorded that 
day. The rest of it was completed the 
text morning, It would not be a violent 
presumption to conclude that; having re- 
gard to all that had passed before, Kishen, 
when he returned to the Sub-Divisional 
Officer. irom the: visit to the Collector's 
bungalow in the.custody of the Investi- 
gating Officer, entertained, and Lad been | 
encouraged to entertain, reasonable hope 
that if he told the. truth, or what appeared 
to bea truthful story, he would geta pardon 
in the end,” The learned Judge-uses this 
language:— "The meaning of this exchanga 
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.of notes between the Collector and the i 


Sub-Divisional Magistrate has been- ex- 
plained.- The Collector apparently. was. at 
first of the opinion that Kishen should be 
“given a pardon -which was -clearly what 
Kishen was working for. Indeed, it would 
appear that Kishen specifically | bargained 
‘for a pardon as the price’ of his statement. 
-The Sub-Divisional Magistrate objected 
„thatit would be premature to make: a firm 
‘offer of the pardon at. that stage, 
the. Collector eventually agreed and it was 
-explaired to Kishen that he would have to 


‘take his. chance, end he ther made 
.his statement.” So stated, . the 
position .1s as clear as daylight. Tf 


.a man prepares the ground. by expressing . 


his own. position, and irvites the 
other party to. treat with him, and 
the other party goes so far as. to consider 
whether he is willing to pay the price, and; 
eventually, without refusing to do so, 
postpones the decision until further ex- 
amination of the article to be sold, there 
must remain in the mind of the prop. osing 


vendor a reasonable hope that, when the. 


purchaser sees the article he is thinking 
of buying, he will pay the price. I have 
cased this commercial language because, 
throughout, the matter was discussed by 
‘the Executive Authorities, and has been 
.considered by the Judge in the light of 
negotiations . for a bargain. How the 
learned Judge could possibly come to the 
conclusion that the making of the con- 
fession by Kishen under section 164, Cri- 
minal Procedute Code; was not caused 


‘by the inducement that, if it was satis- 


factory, a pardon would probably be grant- 
ed to him, I cannot for myself conceive, 
but, in my opinion, he has plainly found 
‘that it was so induced, and where he has 
failed is in not redlizing that section 24 
makes a confession so induced irrelevant 
in a criminal proceeding. Mr. Malcomson, 
on, behalf of the Crown, preferréd to take 
his stand upon a denial that the learned 
Judge meant what we think hé said in his 
judgment, and we, therefore, allowed him 
. to obtain, and tender copies of the co-- 

respondence referred ` to by the Judge. 
Any doubt lurking in the mind of any 

body up to this point is entirely removed 
‘py a persual of this remarkable corres- 
pondence, 
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and. 


-and without any inducement. 


` learned .brotber entirely agrees. 


The Sub-Divisional Officer and A, 
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is District Magistrate exchanged notes 
with-the greatest candor, as indeed they 
might, in considering whether or not a 
pardon-should be offered, but they-went 
much -further than that. s They discussed- 
the terms of the offer, or bargain, which 
was to be made with the accused. The 


‘District Magistrate. signed the . note on 


the 6th of August and wrote to tlie Sub- 
Divisional Magistrate. as follows :—'' He 
may, however, be told that if he makes 
a Voluntaty confessi on, which is considered 
to ..be. full and true, his prayer for being 
made an- approver .will receive due con- 
sideration.” How in the world any officer 
of experience, or any. ane with any legal 
training at all, or acquaintance with this 
section, could doubt that this Was an in- 
ducement to the man to make a state- 
ient,we are at a loss to understand. The 
very document in which the Magistrate 
uses that language contains a statement 
that .the, confession must .be voluntary 
The Sub: 
Divisional,Officer in his note expressed 
his opinion that there was very little value 
in such a confession. .Whether there is 
ot whether there is not, avy intrinsic value 
in the statement, the law makes it irrele- 
vant, and the learned Judge ought to have 
refused: to bring it on the record, and to 


l have ruled it. as irrelevant under section 


24 of the Evidence Act. The result is, that 
it has to be struck out, of this case, as well 
as of the other cases in which appeals are 
pending, and in which it has béen used. 
We ate bound to say that it really is a 
lamentable result of the expenditure of 
time and money on this case, and that 
the error into which both the Judge and 
the District Magistrate have fallen is an 
elementary one. Judges from time to 
time have exhausted themselves in en- . 
deavouring to explain the working cf this 
section, ang, for my cwu patt, I refer tu 
aud repeat what Isaid in thé recent case 
cf Khetal v. Emperor (1); with which my 
lt really 
ought to be unnecessary for Judges con- 
Stently to be teferring to the working of 
this section. It looks as. though we were 
endeavouring to da down some new prin- 


- 


2 (5, 


73 "dd. Cas, 62) 21 A. L J. 143; (1923) 
DE (A9) 3524 45 A. 300. 7 


532 
TARA Ù, EMPEROR; 
ciple, when really all we do is to repeat the 
law as it should be known by those who 
have to administer it.. 

This, however, does not isp of all 
the difficulties in this case, ‘The learned 
Judge in a most painstaking judgment 
: has reviewed all the evidence, but when 
_Kishen’s confession is *strück out, the 
-balance against the remaining appellants 
coasists of the sworn testimony and identi- 
fication made. by the approver Ghatur, 
and as against certain appellants, the evi- 
dence of one Musammat Ganga Dei.. As a 
-guestion of ptinciple is involved in their 
‘evidence, it is necessary to consider whe- 
ther as a class those mentioned by Ganga 
-Dei ought to be convicted unless her evi- 
dence is corroborated by satistactory in- 
dependent testimony. Somehow or other 
the Police got hold of this woman, aad 
it wes a creditable piece of detective work, 
but her husband was a notorious dacoit 
Who was absconding. According to her, 
heleft his house on the night of the dacoity 
with several of the appeliants, and next 
day .returned with the toot. In any case, 
it i$ certain that her husband isa fugi- 
tive from jastice. According to her testi- 
may heis implicated in this aacoity, 
and, propa ‘oly, in the others too, and he 
left in his. house, and probably in her cus- 
tody, silver ornaments and other jewellery, 
the proceeds of this dacoity. She may 
or may not have motives ‘of either spite 
or fear against specific individuals whom 
she nas. named. She may or may not 
have been either persuaaed or frightened 
by the Police, but taking her position broad- 
ly, she was placed in considerable difficul- 
ty. She had every motive for assisting 
the Police, every motive for naming any 
one whom the Police wished her to name. 
The Police were in a position to put pres- 
sure upon her by the very fact of her poss- 
ession of the property, and to use persua- 
tion with her by the very fact that her 
husband was absoadiag. In the case of 
a low class Woman in this country who 
has | very little independence, education 
or public spirit to influence her, it is ob- 
vious that such a person may become an 
easy victim to an astute Police investi- 
‘gator, and all I can say is that if I had a 
jury trying this case, I should unhesitat- 
- ingly have told as that they should not 
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-of the woman alone. 


Zabar Khan. 


[1024 


convict a single individual on the testimony 
It is made no better 
when there is added to it the testimony 
of the approver who is one of the most 


. despicable specimens of humaaity one 


can imagine, a man steeped in crime, living 
at war with society, ready to commit any 
violence to enable him to carry out his 
thefts, and ready to sell his comrades if 
only he can get freedom for himselt, and; 
for my own part, I am not prepared to 
accept the evidence or a Worthless creature 
of this kind, as corroborating an almost 
equally worthless and particularly help- 
less wife of an absconding dacoit. The 
difficvlty in this case is that, having acted 
as the Judge has done very largely on the 
confession of Kishen, one does not know 
whether he would have been prepared 
to act on the residuum which I have just 
Mentioned atter Kishen was withdrawn, 
and really the logical thing to do 
woul! be to send the case back, but 


.Weare agreed that in substance nothing 


is to be gained by  that,. and -wẹ 
therefore, deal with the case by final 
orders. In the case of four of the appel- 
lants (leaving out Kishen for the moment) 
we find that the evidence of Ghafur is 


‘satisfactorily corroborated by the learned 


Judges view ot the- evicence. These 
four are Kallan, Nasib Khan, Aslub and 
In the case of these four 
we dismiss their appeals, and confirm their 
convictions and sentences. In the case 
of the remainder, naniely, Tara, Dalip, 
Azan, Kanhaiya, Bucha, Khacheru, Budhan, 
Kbiali, Chiranji Bihu or Baba, Kal- 
lan, son of Ghasita, and Diwan, We are 
driven by force of law to allow their ap- 
peals and to direct that they be released 
subject to any other punishment , stand- 
ing against them unpertlormed. 

This leaves only the case of Kishen, 
His appealis also dismissed and we con- 
firm hig conviction and sentence. As I 
have already said, his confession was irrele- 
vant, but my brother pointed out during 
the agrument and Mr. Malcomson has 
also argued, that in substance , he con- 
fessed again before the trial, When he 
was examined under section "364, before 
the , Committing | Magistrate, his previous 
statement under section 164 was put to 
him, Ii ought not to have been if they 
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knew as much about it as wedo now. But 
.he then stated that he had no hope of a 
pardon. He had discovered that his pre- 
vious hopes were doomed to disappoint- 
ment, and he said that that statement 
Was true. Whether it was or whether it 
was not, and the probability is that it 
was not, it is ample on which to convict 
him, and I am prepared to agree that that 
amounts to a fresh confession in the Ma- 
gistrate's' Court, which was duly? proved 
against him at the trial, and that his con- 
viction on that ground must stand. It 
may be said, if so, why is it nota confes- 
sion made before the trial so asto be prov- 
ed at the trial affecting the other persons 
who were being triedjointly with him. I 
think that, technically, it could be used 
under section 30 even against his co-ac- 


cused. But, however satisfactory it may - 


be as a piece ot damning testimony 2gainst 
himself; I am not prepared to regard it 
as of any real value, standing alone, or even 
in asSociation with the evidence of Ghafur 
‘and Ganga Dei, against the other accused. 
Therefore, on that ground, in my opinion, 
‘it is still to be disregarded except as suffi- 
cient to convict Kishen. Our order, there- 
fore, is that the appeals of the above five 
are dismissed and of the others are allow- 
-edand their convictions are set aside. 
Kanhaiya Lal, J.—I agree with the 
otder proposed. 
Z, K, Appeals dismissed, 
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OUDH iiri COMMISSIONER’S 
CRIMINAL APPEAL No. 354 OF 1923. 
January 16, 1923. 

Present -—Mr. Dalal, A.J. C... — 
JAGESHAR—AccuSED—APPELLANT 
- versus 
EMPEROR—CoMPLAINANT. 
Penal Code (Act XLV of 1860), ss. 80, 304, 
304A, 325—Death of child caused by accidental 


blow— Offence. ue 
Accused -was beating a person with his fists 
when the latter's wife with a baby on her shoulder 
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interfered. Accused hit at the woman but the 
blow accidentally struck the babyand two days 
later, it died from the effects of the blow; 

Held, (x) that, althongh the child was hit by 
accident ihe accused's act was not covered by 
the exception contained in section 80 of the Penal 
Code, inasmuch as he was not at the time, doing 
a lawinl actin a lawful manner by lawful means; 
[p. 533, color] 

(2) that the accused's act being in its nature 
criminal was not covered by the provisions of 
section 304A ofthe Penal Code; [p. 534, col, 1.1 


. (3) that when wanting to hit the woman the 
accused did not intend or knew himself to be 
likely to cause death and that he could not, there- 
fore, be convicted under section 304 of the Penal 
Code: fp. 533, col. 2.) 

(4) that the accused had committed hurt 
on the infant under circumstances of sufficient 
aggravation to bring the offence within the defini- 
tion of grevious hurt. [p, 534, col 1.] 
` Empress v. Sahat Rae, 3 C. 623; 2 C. Y. R. 
304; I Ind. Dec, (N. $.) 980, relied on. 

'The- Government Pleader, for the Crown. 

JUDGMENT.—Jagesher Ahir, about 40 
years of age, has appealed from his convic- 
tion under section 304, Indian Penal Code. 
The learned Sessions Judge has stated the 
facts of the case with great fairness and I 
accept his finding thereon. The appellant 
was beating one Sheopal Ahir with his 
fists when Sheopal's wife with a two months' 
baby on her shoulder interfered. The 
learned Judge has noted that she is a solid 

owerful looking woman. Apparently the 
appellant hit at the woman aud the blow 
struck the child on the head ;the baby 
died two days later from the effects of the 
blow. Itis clear, that the child was hit 
by accident but the appellant’s act is not 
covered by the exception of section 80 
because at the time he was not doing a. 
lawfui act in a lawful manner by lawful 
means. 

. The next question is, whether heis guilty 
of culpable homicide under section. 3or, 
Indian Penal Code. Was he doing any thing 
at the time intending ot knowing to be 
likely to cause the death of another person 
when he caused the death.of the child whose 
death he neither intended nor knew himself 
to be likely to cause. It was not suggested 


by the prosecution in the Trial Court that 


while wanting to hit the woman with his 
fist the appellant intended or knew to be 
likely to cause the death of the woman, 
The eppellant could be convicted under 
section 304, Indian Penal Code,.only if his 
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“ct fell within the description given ia 
Section 301, Indian Penal Code. The appel- 
lànt's act was in its nature criminal, so 
provisions of section 304A, Indian Penal 
Code, will not apply. I think, it will be 
proper to record a conviction under section 
325, Indian Penal Code. “There is asimilar 
: case reported as Empress v. Sahat Rae (1). 
An accused struck a woman carrying an 
infant in her arms violently on: head and 
‘shoulder. One of the blows fell on the 
child’s head, causing death. It was held 
that the accused had committed hurt on the 
infant under circumstances of sufficient 
aggravation to bring the offence’ within 
the definition of grievous hurt. It is like- 
ly that the woman abused the appellant 
before he struck at ‘her andit is notsuggested 
that any severe blow fellon ber.” Having 
regard to all these circumstances, I alter 
- ‘the conviction to one under section 325, 
Indian Penal Code, and reduce the sentence 
to one of six months’ rigorous imprisonment, 
The fine ordered by the lower Court and the - 
direction as to its payment, if recovered, 
ate maintained. l 
Sentence reduced. 
1 Ind, Dec. (N, $.) 
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. LAHORE HIGH- COURT. 
‘CRIMINAL REVISION PETITION No, 73 or 
. 1923. ` . 
February 23, 1923. . 
. Presenit—Mr. Justice Moti Sagar, 
- BISHEN. SINGH—ConvicTt : 
- —PETITIONER | 
EPI. he F UEY S'T48 
| CUZ... EMPEROR—CoMPLALNANT 
x zd _ ——RESPONDENT. 
>- Penal Code (Act XL V of x860), s. 7 
--—— Criminal trespass— Ingredients of offence—Prop- 
Very not in the possession of complainant. 
;: In order to establish an offence under section 
447 ofthe Penal Code, it must beshown that the 
' trespass was committed on property which be. 
longed tothe complainant, and that the inten. 
tion of the accused was to commit an offence, or to 
intimidate, insult or ennoy any person. 
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Chandi Pevshad v. Evans, 22.C, 1231 11 Ind. Dec: 


(N.$.) 83, followed, ` 


Petition, under section, 439 of the Cri- 
m nal Procedure Code for revision of ^ an 
order of the Additionei District Magistrate, 
Lyallpur, dated the 28th November 1922, 
affirming that of the Magistrate, Second Class, 
Toba Tek Singh, District Lyalipur, dated 
the 14th of October r912.- n 
Lala Ram Chand Manchanda, for the 
Petitioner, ; 


Mr, Sagar Chand, for the Complainant, 
, JUD GMENT ;—The facts are fully stated 
in the judgment of the -learned District 
Magistrate and need ‘not be recapitulated, 
One Boga trespassed into the fields of 
the accused. The accused remonstrated 
Upon which Boga ran into an gd- 
joining field belonging to one -S.dr Ding 
The accused went in pursuit, overtook 
him there and gave him a -slight beating. 
The accused was theréupon challaned by 
the Police under section 447 of the Indian ` 
Penal Code and on conviction sentenced 
to pay a fine of Rs. r00. On appeal his con- 
viction and the sentence was maintaired 
by the learned Additional District Magis- 
trate. The accused has now come up in 
revision to this Court. 


After hearing Counsel I am clearly of 
opinion that no case under section 447, 
Indian Penal Code, has been established 
egainst the petitioner. In the first piece, 
the field into which the petitoner is alleged 


‘to have trespassed did not belong to tke 


complainant Boga, and was not in his 
possession and itis very doubtful if section 
447 could be held applicable to such a case, 
In the second place, there is no evidence 
of any intent to commit an offence or to 
intimidate, insult,or annoy, any person 
which it is necessary to prove before 4 
Conviction under this section could be sus- 
tained. In my opinion, the case reported 
as Chandi Pershad v. Evans (x) was fully 
applicable and, following the rule laid down 
in that case, I hold that no. case under sec- 
tion 447, Indian Penal Code, has been made 
out and that the petitioner is entitled to an 
acquittal. I accept the revision ard setting 


(1) 22 C, 123; rr Ind, Dec. (N, S.) 83, 
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aside the order of the Court below ditect 
that the fine if paid should be refunded. 


W. C. 4, S allowed. 
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‘CRIMINAL, APPLICATION No. 42 OF 129 3. 


- May 22, 1923- 
Present- —Mr, Dalal, J. C. 


| . RAGHUDATT-ACCUSRD-—ÀPPCANT. 


VEYSUS . < 
EM PEROR—CoMPrLAINANT—RESPON DENT. 
: Criminal Procedure Code ( Act -V of 1898), s. 
rro—Securiiy for good behaviowr-—Evidenco of 
vague character, order, ag pah can be based on— 
‘Prosecution evidence, value ` 
Àn order requiring security "or Eod behaviour 


. cannot bé based on the vague evidence of a large 


\ 


number of persons to the effect that the accused 


is a-thief and a dacoit and that the neighbour- . 


hood is of that.opinion.- There is rio ride of law 
‘or of good. sense that every person who appears 
as a witness on behalf of BS prosentin must, 
-be believed. 

Application against an order of the Ses- 
sions Judge, Gonda, dated the 16th Jan- 
wary 1923, upholding an 
District Magistrate, Gonda, 
22nd November 1922. 

Messrs. 
Ullah, for. the Applicant. 
tte Government Pleader, 

‘0 

JUDGMENT.—The order binding over 
the applicant, ‘Raghu Datt, cannot be sus- 
tained. qe has done himself considerable 
harm bY producing evidence for the, de- 
fence. The . minds of the three leatned 


dated the 


for the 


"Judges who went through the proceed- 


“ings in the lower’ Courts, have all been de: 
flected on account of this mass of eviderice 
‘from the true purpose of a Court of examin- 
ing the evidence for the prosecution. There 


is neither any rule of law nor of gdod sense 


that any man who appeared on behalf of 


"the prosecution must be believed. There 


ate 33 witnesses for the prosecution in 
this case, but the number is the only fact 
in favour of the prosecution, The stete-: 


I 
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. in the-town of Gonda and from October. 


order of the 


J. P. C. Bhattacharji and Hayat 


-gelves on hearing of the arrival of a 
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mend of every witness is of a ‘patteri that 


the appéllantis a thi ef and a dacoit and 
-thatthe neighbourhood. is of that opinion. 
It-is.not even said which neighbourhood. 
During.the last few year$. the applicant. 
has. not always lived at his house in Lila 
For the most part'he has lived 


IQI to March’ 1919 he lived in Rampur, 
which is not- even situated. within the 
jurisdiction of Gonda Police station: © ' - 
Coming’ to particulars: Two witnesses 
Abdul Ghafur, Sub-Inspector of Gonda 


. since 18th April 19217, and Sardar Lachman 


Singh, a retired  Sub-Inspector, deposes 
to the applicant being suspécted of com- 


. .plicity, in certain cases of theft. The Sub- 


Inspector’ of Gonda, deposed, that he was 
suspected of committing three thefts ' in 
Forbesganj, a quarter of Gonda, on’ 30th 
September 1921 and at the hoüse of Piére 
Lal in November 1921; Possibly, the 
house of Piare Loliselso situated in Gonda. 
This suspicion appears to have , originated . 
from the time of the theft ‘in the house ` 
of Sardar’ Lachman Singh. Some years 
ago, when the Sardar was in charge of the 
Gonda Police Station he happenecd to prose- 
cute the applicant who was bound over 
to be of good behaviour. No date of that 
order can be discovered on the record, 
Whea Lachman Singh started this story 
and the Sub-Inspector discovered that 
the applicant was once bound over; it was 
easy enoügh for the Sub-Inspector to attri- 
bute all subsequent thefts to this applicant. 
' Two witnesses /P. W. No. 15) and (P. W. . 
No. 24) havé told an absurd story -of the 
applicant's complicity in a dacoity ro 
days prior to the 7th of April 1922. The 
record shows that the applicant has been 
in the lock up since 24th February. Such 
is the random way in which these. prose- 
cution witnesses have talked. There is ` 
one witness (P. W No. 23) who asserted in 
examination-in-chief that while he was 
attending a village dinner the applicant 
and his friends bolted and concealed them- 
Police 
constable. In  éross-exe mination this 
assertion dwindled down to a statement 
that the witness had heard of stch a 
thing having occurred. Obviously, these 
witnesses attached no value to words" 
In India, it is most dangerous to accept 
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wague statements of hearsay information. 


Often what a man-hears he believes that. 


he saw ~it-himself. The prosecution evi- 
dence is entirely valueless on account of 
its vagueness. *I have examined above 
the statement of the few witnesses who 
entered into - particulors.- As to the rest 
thcre was the same parrot cry of the- appli- 
cant being a thief-and the neighbourhood 
believing in such a rumour. The only 
- variation isin the English record where 
the- neighbourhood in some cases: turns 
‘into a country side. None of these wit- 
nesses has stated who the applicant's 
associates are, what are his means of sub- 
sistence, whether increase -of thefts syncro- 
nised with his appearance in any- par- 
ticular locality. When the prosecution evi- 
dence is so futile and deliberately false, 
when it enters’ into particulars, it is not 
necessary to examine the- evidence pro- 
duced on behalf of the defence. 1 have 
only one observation to make as regards 
‘the first Court's criticism of the defence 
evidence. The learned Deputy Magistrate's 
ridicule of-a witness of the name of 
Barkat Ullah, presumably respectable as 
he.is invested by Government with the 
: title of Khan Bahadur, is not to beapproved. 
‘The learned Deputy Magistrate observes: 
‘ The defence witnesses have been forced 
to come to Court What else did the 
learned Deputy Magistrate expect? When 
a respectable man, entering the witness- 
box to depose in favour of a man run in 
for being a bad character, is exposed to 
‘animadversions by the Court, how will 
a smaller man have the pluck to give evi- 
dence for the defence under such circum- 
- stances ?- - 
Idischarge the order madeby the Deputy. 
Magistrate aad direct that Raghu Datt 
be released at once, ~- 


2. K. ^ Order accordingly, 
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PATNA HIGH COURT. mE 
CRIMINAL APPEAL NO. © OF 1023. 
February 8, 1923. ; 
Presert:—Justice Sir B. K. Mullick, Kr., 
and Justice Sir John Brekrill, Km. ` 
CHETA MAHTO—Accusep—A PPELLANT 

l TEY SHS i | 

EMPEROR— OPPcsitE PARTY, 

Criminal Procedure Cede (Act V of 1898). 
ss, (90, 476-—Presentaiion of forged document for 
registration Order District. Registrar for 


prosecution——Disirict Registrar also District Ma- 
gistrate—Order, whether legal. 

An application for the compulsory registration 
of a sale-deed was rejected, whereupon the appli- 
cant appealed to the District Registrar, who dis- 
missed the appeal, buta few days later directed the 
prosecutionof the applicant for an offence under. 
section 471, Penal Code, and referred the case under 
the provisions of section 476, Crimmal- Procedure 
Code, to the District Magistrate. After the usual 
enquiry the accused was committed to the Court 
oí Session and eventually convicted, On appeal 
it was objected that the District - Registrar 
not being a Civil, Criminal or Revenue Court with» 


in the meaning of section 476 had no jurisdiction 
to proceed under that section: -- j 

Held, that as the District Registrar was also 
the District Magistrate, it was competent for him 
to take cognizance under section 190, -Clause (1), 
sub-section (c), of the Criminal Procedure Ccde 
and to transfer the case to a Subordinate Magistrate 
in order that a commitment enquiry might ta 
held. [p. 538, col. 1.] 


Criminal appeal from a decision of the 
Sessions Judge, Saran, dated-the 18th 
December 1922. | 

Mr. Bankim Chandra De, for the Appel- 
lant. 

Mr. Sultan Ahmad, Government- Advocate, 
for the Crown. 


' JUDGMENT. .. 

Mullick, J.—The appellant, Cheta Mahto, 
has been sentenced to rigorous imprison- 
ment for four years and a fine of Rs. 250 
for having, on the r2th August 1920, diss 
honestly used as genuine a forged docu- 
ment, iy presenting it for registration be- 
fore the Sub- Registrar of Chapra, knowing 
the same to be a forged document. The 
document purports to be a sale-deed exe- 
cuted on the rst June 1920, by Elahi 
Baksh.and his. brother Hayati Mian in 
favour of the appellant, Cheta, in respect of 
two areas of 17 kattas and 18. ka tas 
constituting, respectively, the occupancy 
holding of Elahiand Hayati. The con- 
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sideration money was stated to be Rs. sa Revisional Survey operations commenced 


and it was also recited in the, deed that 
about Rs. 20 being due to the landlord 
Jotik Lal Sahu, for arrears of rent, and 
about Rs. 19 being due to a creditor named 
Praupat Singh a sum of Rs. 40 on account 
of these two debts was left in the hards 
of the vendee and that the vendor was 
receiving the balance of Rs. ro in cash. 

The previous history of the case is this. 
Intg1z Jotik Lal Sahu, thelandlord, obtained 
a decree in theSmall Cause Court at Chapra 
for a sum of Rs. 92 against Elali and in 
execution attached .Elahi’s bullocks. 
Elahi and his brother Hayati thereupou 
induced the landlord to remit the principal 
aud to take only the costs of the’ suit 
which amounted to Rs. 13, but he took the 
precaution of getting Elahi and Hayati 
to sign their names and give their thumb 
impressions on a blank paper bearirg a non- 
judicial stamp of 8 annas. The . motive 
ascribed-to the landlord for taking this 
precaution was that he was afraid 
that Elahi or his brother would apply for 
the restoration of the suit ard it 
is suggested that this blank paper was, 
as the learned Judge putsit, a sort of Damo- 
cles’ sword held over the headof judgment- 
debtor. The stamp-paper appearsirom the 
eidorsement on the back to have been pur- 
chased by Elahi on the 21st January 
1913, and full satisfaction was entered in 
respect of theSmall Cause Court decree on 
the 22nd January 1913. l 

On the 10th February 1917, the . land- 
lord give Hiahi settlement of a plot 
measuring 18 Rkatias, of which the landlord 
was in khas possession. The patta was duly 
registered; and the case for the prosecution 
is that, since that date, Elahi has been in 
continuous possession. It is alleged that, 
shortly afterwards, Liledhar, the Gomas- 
tha of the landlord, who had been an 
unsuccessful applicant for the lease of the 
land, began to press Elahi for salami and 
upon Elahirefusing to give him anything 
he lodged a criminal case against  Elahi 
alleging that’ Elahi had wrongfully tres- 
' passed upon the land end cut away a 
tree. That case was dismissed ard a sum 


of Rs, 20 was awarded to Elahi -as com-. 


pensation’ on the roth November 1917. 
Liladhar, however, was not discouraged 
and;in the? following year, when «the 


in Ehalispore, he claimed possession of the 
18 kattas plot, buthe was again unsuccess- 
ful. Itis stated that before the Settle- 
ment Officer the accuses, Cheta Mahto, 


‘also filed objections to the entry in the 


Record of Rights and claimed to be in 
possession of the land; but what the 
nature of his claim was and upon what 
title he based his claim is not disclosed. 
We merely learn from the evidence of 
El:hi and Hayati that objections were 
mzde by Liladhar and Cheta ard were 
dismissed. 

Nothing further happened till the year 
1920. The case for the prosecution is 
that, on or about the rst June of that year, 
Liladhar and Cheta conspired together to 
manufacture a document of title in respect 
of the 18 katías and, in order to do so, they 
induced Jotik, the landlord, to hand over 
the blank paper which Elahi and Hayati 
hed given him seven years earlier. It 
is alleged that upon.this paper a deed of 
sale was inscribed reciting thatthe 18 kaftas 
settled with Hahi onthe roth February 
1917, and another p'ot of 17 kaltas 
held by Hayati, under the same landlord, 
had been transferred to the accused Cheta 


fora sumof Rs. 50. It is alleged that, 


arm>d with this sale-deed, Liladhar, Cheta 
and thirteen others tre»passed upon Elahi's 
land and attempted to build a road 
across, There was consequently a riot 
in the course.of which Elahi was severely 
wounded and on the 30th October 1920 
the Deputy Magistrate of Chapra sentenced 
all the accused before him to various terms 
of imprisonmeat and fine. Inappeal the 
Additional Sessions Judge of Chepre, by a 
judgment, dated the 8th February 1921, 
acquitted fourteen of the appellants but 
maintained the convictions- of Cheta, 
Liladhar, Babu Ram and Deonandan. The 
result of these criminal proceedings was 
that Cheta was directed toserve a sentence 
of six months' rigorous imprisonment and 
Tiladhar a sentence of nine months’ 
rigorous imprisonment. : 
During the trial of this criminel case 
Cheta and his co-accused appeer to have 
been foolish enough to file- tke above- 
mentioned sale-deed? of the ist Jure 
1920, The Deputy Magistrate, Babu Dhi- 
rakshan Singh, declined to give any weight 
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'to the document and disbelieved the de- 
fence that Cheta wasin possession; bct 
Cheta was still persistent and on the rzth 
August 1920, he made an application 
for the compulsory registration of the 
document before the Special Sub-Registrar. 
Upon issue of notice Elahi and Hayati 
appeared and denied execution aud the 
Sub-Registrar, after a protracted inquiry, 
passed an order on the 5th April rgar 
refusing to register the document. 

An appeal was made to the District 

Registrar under the provisions of the Indian 
Registration Act, but that appeal was 
dismissed on the 28th July 1027 and on 
the znd August 1921 the District Regis- 
trar directed the prosecution of Cheta for 
an offence under section 471, Penal Code, 
and referred the case under the provisions 
of section 476, Criminal Procedure Code, 
to the District Magistrate of Chap:a. 
_ After the usual inquiry the accused was 
committed to the Court of the Sessions 
Judge, who, agreeing with both Assessors, 
has found the accused guilty of the offence 
charged. l 

Now, a preliminary point is taken that 
the Magistrate who made the commitment 
inquiry, had no jurisdiction to take cog- 
nizancé inasmuch as the District Registrar 
not being a Civil, Crimidal or Reveuue 
Court within the mesning of section 476, 
had no jurisdiction to proceed under that 
sectioun. This contention iay he accepte 
but the: District Registrar was also the 
District Magistrate and itis not denied 
that the District Magistrate was competent 
to take cognizance under section 199, 
clause (1), sub-section (c), ef the Criminal 
Procedure Code aud to transfer the case 
toa Subordinate Magistrate in order that 
‘a commitment inquiry might be held. 
That ‘officer has committed that case to 
the Sessions Court in accordance with law 
and, in my opinion, the commitment is 
‘valid. There was, therefore, no defect ia 
“the jurisdiction of the Sessions Judge to 
try the accused, 


Then coming to the merits: the first 
question is, whether the document of the 
Ist June 1920 is in fact a forgery. On 
this point we have the evidence of Elahi 
and Hayati, which was the only direct 
evidence it was possible for the prosecution 
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to adduce. It appears that in rgar, that 
1S to say, after his conviction in the riot 
case, a civil suit. was instituted by Cheta 
Singh against Flahi and Hayati, for a da- 
claration of title to thelands covered by 
the kabala; and for recovery of possession. 
On the 25th April 1922, the Munsif dismiss- 
ed that suit on the ground that the sale- 
deed had not been produced and that the 


contract upon which the title was 
founded had not been proved. In 
the present case the onus lay still 
more heavily upon the accused to 


give substantive evidence of the contract 
but he hes called neither the writer ner 
any of the witnesses to the deed; and the 
examplanation that his legal advisers in 
the Sessions Court did not think it ad- 
visable toletin the Crown’s right of reply 
is not by any means adequate, The ac- 
cused could not have beenignorant of the 
necessity of calling this evidence if indeed 
the document was genuine, for his person 
and liberty were in jeopardy, and X agree 
with the Sessions Judge that the accused 
knew that the document was a forgery 
and thatitsexecution could not be proved. 
Therefore, having considered the evidence 
of Elahi and Hayati very carefully I do 
not think there.cen be any doubt that 
itis substantially true. They are corro- 
borated by three other witnesses, -Sakhi 
Chand, Chirkut and Jinnat Ali whom 
they took to Chapra to negotiat: with 
Jotik Lal in the matt.r of the satisfac- 
tion of the Small Cause Court decree. It 
Seems strange, atfirst, thet Hayati should 
also have been taken , for he hed apparent- 
ly no interest in the satisfaction of the 
decree; but theexplanation seems tobe that 
the landlord who knew Hayati to bea very 
astute person, was afraid that he would 
induce Elahito repudiate the compromise 
and to apply for a re-hearing of the Small 
Cause Court suitand that for that reason 
he insisted on Hayati's signature on the 
paper. These three witnesses mentioned 
aboveall state that negotiations took place 
in the. Court compound at Chapra and, 
I see no reason why they should be dis- 
believed. Two ere Hindus and one isa 
Muhammadan and it does not appear that 
they have any enmity either against 
the accused or against Jotik, The taking 
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of a blank- paper from Elahi and Hayati. 
15; in my.opinion, _ proved. 


"Tue next: question is, how did it get; 
` into the custody of.the acctised Cheta? 


Now, the evidence on this point is that, 


the landlord has beensiding first witliLila- 
dhar and then with both Cheta, and, 


Liladhar for the purpose of ousting: Elati. : 
There is clear evidénce that during the 


trial .of the riot case he was paying the 
fees of the .defencé. It. was, therefore, 
possible. for. Cheta” to get | the document 
from the landlord. © 
Why, having given "the settlement 
in 1913, the landlord . should ` ‘attempt 
to eject Elahi shortly afterwards has 
not been disclosed. . -Lildhat i is his .Gomastha 
and Cheta is the cousin of Lilddhat and 
itmay be that they will be more useful 
tenants than Hlahi. The evidence shows 
that atthe time. of- the first. ‘criminal case 
in.1917, Cheta, wassiding with Ilahi and 
. that he.did not begin toclaim the disputed 
<. land till about the time of the Revisional 
Survey. It was suggested. in’ Elahi’s 
cross-2xainination that Elahi. and Hayati 
didin fact execute the sale-deed in favour 
of Cheta in 1920 in order: that he, might 
fight Liladhar and the laùdlord but that 
there was a collateral’ . undertàkirg. 
on Cheta's part to return the holding to 
Elahi on re-payment of the consideration 
money. It'was also suggested. that after 
getting this document, Cheta turned round, 
went over to Tiladhar’s side and jo: 'ned 
Liladhar in the- forcible” e d 
which gave rise to the riot ca Upon the 
evidence.l do not think o suggestions 
“have any foundation. If Elehi-and Hayati 
had in fact transferred their lands: it is 
impossible to.believe that they would 
have resisted the possession: of Cheta with 
such tenacity throughout. Moreover, if his 
‘object was to protect Elahi, I see no reason 
why Cheta should have taken a transfer of 
Hayati’s land also. .The case put forward 


by. the prosecution .accounts far more. 


satisfactorily for the inclusiori of Hayati's 
name in the document and I àm satisfied 
. that the document wasmot executed by ` 

Hiehiand Hayati on the xst June as now 
alleged by the accused. The document was 
certainly' a forgery and the accused must 
have known it to be so, His object being to 
deprive Hm of his land, his; user, wasclearly 
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dian “here can be no. Depos that 4 
presentation before the Special Sub-Regis- 
trar. was sufficient evidence of user. "The 
accused’ has, therefore; been rightly con- 


‘victed by the Sessions Judge.. 


‘The only question that*now remains is 
that of sentence: but we do not think we 
can allow any remission, ‘The accused’s 
conduct has been thoroughly heartless and. 
unprincipled. He was first of all upon 
Eishis side and wes assisting him to re- 
sist thelandlord and Liladhar he then be- 
trayed Elahiand joined the landlord and 
Liladhar and not content with this he made 
an attempt to take” forcible possession 
and engaged in a riotin which Elahi was: 
seriously injured; he then brought a civil 
suit in which he attempted to enforce his 
thoroughly false and malicious claim; 
fortunately, he overreached himself in filing 
his appeal to the District Registrar. The 


_ appellant is a dangerous type of litigant 


and itis necessary, therefore, that an offence 
involving the use of a forged document 
by him should not be lightly viewed. The 
sentence of. four years’ rigorous 
imprisonment 'and the fine of Rs. 250 
are maintained. p: 
Bucknill, J.—I agree.. 
l Conviction and sentence confirmed., 
K, $. D, & W. C. A. 
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` CRIMINAL REFERENCE NO. 5 OF 1023. 
March 9, 1923. 

_P ésent;—Ms, Kanhaiya Lal, ^t 

"s Mr. Dalal, A. T.C." 

T EMPEROR—COMPLAINANT- 
P ' versus: ` l 
RAMESHWAR. TRWARI—Accusep, 

Criminal Procedure Code (Act V of 1898), 
s. 122—Surettes living at distance from person 
bound over, whether can be accepted. 

Section 122 of the Code of Criminal Procedure 
gives a discretion to a Magistrate to refuse or 
accept the sureties according as he considers them 
unfit ¢ or otherwise for the a a for which the , 


; and 


~ 
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` Security is required, The “elements necessary 
for determining the fitness of the sureties have 
not been laid down, but in each case the Magis- 
trate must consider whether the surety is in a 


position to exercise considerable control and 
supervision over the accused. The mere sol- 


vency of a surety may not invariably be suffi- . 


cient to ensure the good conduct of the accused 
any mote than the mere fåct of his residing at 
a distant place may be a sufficient ground for 
rejecting him as such, because there might he 
circumstances suggesting that,in spite of the 
solvency of the surety or his _ residence 
at a distant place, .the exercise of due 
supervision and control over the conduct and 
movements of the accused may not or may yet 
. be practically possible. The object of requiring 
security is not to obtain money for the Crown 
by the forfeiture of recognisances but to ensure 
that the particular accused. person shall be of 
good behaviour for the time mentioned in the 
order. Itis, therefore, reasonable to expect 
. and require that the sureties to be tendered, should 
- not be sureties from such a distance as to make 
it unlikely that they would exercise any control 
over the man for whom they are willing to stand 
surety. If the sureties undertake to ‘keep the 
accused within 
to adopt other suitable measures for securing 
the suspervision and control reeded to keep him 


in good behaviour there can be no inherent objec- - 


tion to their being accepted as sufficient. 541, 


[P. 
'col.2;p.542, col.1.] < 
` Queen- Empress y. Rahim Bakhsh, 20 A. 
A. W. N, (1898) 21; 9 Ind. Dec..(N. S.) 494, In 
"ve Jesa Bhatha, 55 Ind. Cas.857; 22 Bom. L. R. 
190; 21 Cr. L. J. 377; 44 B. 385 and King- Emperor 
v. Mangal, 6 O. C. x99, relied on. : - 
Reference made by the Sessions Judge; 
Gonda, under section 438, Criminal Prc- 
cedure Code. 
- E ORDER. 


Dalal, A. J. C.—(February 23, 19gz3).— 
The applicant Rameshwar Tewari was 
ordereduuder section 118 of tne Code of 
Criminal Procedure by a First Class Magis- 
. trate of Gonda to give sectirity to be of 
good beliaviour for a period o one year. 
He was directed to furnish two reliable 
sureties of Rs. 290 each and to executea 
personal bond for a like sum. When the 
names of the sureties were submitted 
to the Magistrate in December 1922 he 
re usedto accept them on the ground that 
they. resided at a distance of 18 miles 
from the place where the accused lived 
and could not be expected tó excercise 
full supervision over the bad character. 
On an application being made tothe learn- 
ed Sessions Judge-of Gonda for revision 
of this order rejecting the sureties he 
referred the matter to this Court with a 
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recommendation that the Magistrate's 
order may be set aside and the -sureties 
accepted. He relies on a ruling of the 
Allahbad High Court reported in^ Hasin- 
ud-din v. Emperor (x). i l 

The rulings of the Allahabad High Court 
in this matter are contradictory and so are 
some of the reported cases of the Calcutta 
High Court. In the case of Queen-Em- 
press v. Rahim Bakhsh (2) the learned 
Chief Justice held in a case similar to the 
present that the Magistrate had come to a 
proper conclusion. It was observed: “ The 
Magistrate. considered that sureties at 
Roorkee would probably have but little 
influence over a gentleman like Rabim 
Bakhshresiding at Saharanpur. In my 
opinion the Magistrate cameto aproper con- 
clusion. The object of requiring security to 
be of behaviour is, not to obtain money 
for the Crown by the forfeiture of fecogni- 
zances,but to insure that the particular 
acctsed person shall be of good behaviorr 
for the time mentioned in the order. It 
eems to me to be reasonable to expect and 
require that the sureties to be tendered 
should not be sureties from such a distance 
as woüld make it unlikely that they could 
exercise any Control over the manfor whom 
thay were willing to stand surety.” The 
principle: of this case was followed by 
another Judge of that Court in 1002 in 
Emperor v, Nab^u Khan (3). Subsequently, 


-in cases not reported in the Indian Law 


ReportsSeries;indívidual Judges-have given 
a contrary opinion, though possibly those 


cases may be distinguished from 
that of 20 Allahabad. In Hastn-ud- 
di v. Emperor (1) the sureties 


. Were rejected because they did not live 


within a radius of five miles of the place 
where the accused person lived: and the 
learned Judge considered this reason for 
rejection of the srreties to te ted. In 
1918 in the case of Gobardhan v. Emperor 
(4) sureties were rejected because they 
belonged to a different Police Circle and - 


(i) 17 Ind. Cas, 575; 10 A. I. J. 3543 13 Cr. 
I. J. 83z 


s 31. 

(2) 20 A. 2c6; A. W. N. (1898) 23:9 Ind, Cer, 
(N. 8.) 494. 

(3) 24 A. 471; A. W. N, (1902) 122. 

g 44 Ind. Cas, £69; 16 A. 1. J. 263; 19 Cr, 
441, 


à 
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this reason Was considered to be insufficient 
for their rejection. In neither of these 
latter cases any reference Was Made to 
the case reported in 20 Allahabad, 
In Caleutta the opinion of the learn- 
ed Cnief Justice of Allahabad was defi- 
nitely dissented from in 1908 Adam Shei kh 
v. Emperor (3) and quoted with approval 
in 1909 [Sa t gram Singh v. Emperor (6i.] 
In this Court there is a ruling of 1963, 
where,however,a point for consideration 
was the nature of the surety required 
under sections II2 and X18. In the course 
of his judgment Mr. Justice Chamier gave 
it as his opinion that a surety should not 
be rejected as unfit merely because he 
resides in a different Tchsil. The question 
is not examined from a point of view of 
distance between the residence of the 
surety and the accused person and the im- 
probability of a surety residing at a 
great distance being able to exercise 
any supervision over the behaviour of the 
particular ^ accused person. 

I am of opinion that this matter should 
be reconsidered by a Bench of two Judges 
and, therefore, I certify this to be a fit 
- ease to be heard by a Bench under section 
8 of the Oudh Courts Act (XIV of 1891). 

An eatly date shall be fixed as the 
accused person is undergoing regorous 
imprisonment in jail. 


Mr. M.H, Ktdwai,for the Accused. 
The Government Pleader, for the Crown; 


JUDGMENT.—-The accused Rameshwar 
Tewari has been botind over to be of good 
behaviour under section 118 of the Code of 
Criminal Procedure for a period of one 
year. He was directed to furnish two 
reliable sureties of Rs..200 each ana to 
execute a personal bond for a similar sum, 
The accused is ‘a resident of Lawa Birpur, 
Tahsil Tarabganj, . District Gonda. He 
offered two sureties, Ram Sudh and Bhai 
Lal, of whom the former resided in the village 
Kinki, Taksi and District Gonda, and the 
latter lived in.the village Barwa, Tahsil 
and District Gonda, The village Kinki 
adjoins Barwa, The learned Magistrate 


e 35 C. 400; 7 Cr. I, J. 439. 
(6) 2 Ind. Cas. 592; 36 C. jai 9 C, L, J. 296; 
13 C, W, N, 5551 10 Cr, L. J. 89. E 
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refused to accept them as sufficient on 
the ground that the sureties resided at a 
distance of 18 miles from the place where 
the accused lived and could not be ex- 
pected to exercise full supervision over his 
conduct and Movements, On revision the 
larned Sessions Judge was of opinion thtt 
the ground assigned by the Magistiate 
for rejecting the*süreties was insufficient, 
anc he referred this matter to this Court 
with a recommendation that the orger of 
the Magistrate may be set aside and the 
surties accepted. He relied in support 
of his reference on the decision in Hasin- 
ud-din v. Emperor (x). In that case 
one. of the sureties, who had been Ye- 
jected, had offered to keep the persen 
who was to tbe bound over 
for good behaviour in his villege, 
and the other surety lived Io miles away 
from the village, where it was proposed 
The order 
of the Magistrate demanding the security, 
hai directed that both the sureties should 
live within a radius of 5 miles without 
specifying the center, from which tke 
radius of 5 miles was to be drawn, and 
it was held that there was no sufficient 
ground for rejecting the sureties becavse 
they did not live within 5 miles of each 
other or of the abode of the accused. In 


the present case the sureties are said to 


live at a distance of about 18 miles from the 
village in which the accüsed -ordinarily 
resides. One of the sureties is a nephew of 
the accused and the other surety is a caste- 
fellow. Inthe security-bond filed by them 
in the Court below they did not undertake 
to keep the accused under their supervi- 
sion and control where they resided, but 
it is now stafed by the learned Counsel, 
for the accused that the accused would be . 
kept by the sureties under their control 
and supervision in the village Kinki for 
the period for which the security hag 
been offered. - 

Section 122 of the Code of Criminal 
Procedure gives a discretion to a Magis- 
trate to refuse or accept the sureties accord- 
ing as he considers them unfit or otherwise 
tor the purpose for whichthe security is 
required. The elements necessary for 
determining the fitness have nut been 
laid down but it is obvious that in each 
case the Magstrare has to consider whe. 
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ther the surety isin a position to exercise 
considerable control and supervision over 
.the accused. The mere solvency of a 
sürety may not 'invariably be sufficient 
. to enstire the good conduct of the accused 
any more than the mere fact of his residing 
at a distant placé may be'a sufficient ground 
for rejecting him as such, because there 
might be circumstances! suggesting that, 
. inspite of the solvency of the stirety or his 
fesidence at a distant place, the exercise 
of ‘due supervision and control over the 
‘conduct and movements-of the accused 
may not of may yet be practically possible. 
The object of requiring security, as pointed 
out in: Queen Empress v. Rahim Bakhsh 
(2), is-not to obtain money for the Crown 
by the forfeiture of recognizances but to 
ensure that the particular accused person 


shall be of good behaviour for the time. 


‘mentioned in the order,” It is, therefore, 
reasonable to expect and require ~ that 
the sureties to be 
-be sureties from such a distance as to make 
it unlikely that they could exercise any 
control over the man for whom they were 
willing to stand surety.' If the sureties 


undertake to keep tlie: accused within - 


the area of their observation or to adopt 
.- other 
supervision and controlreeded tokcep him 
in good behaviout;there can be no in- 
herent objection to their: being accepted 
` as sufficient. In ve Jesa, Bhatha (7) certain 
sureties were accepted, because they had 
offered totake the accused persons as their 
tenants in order that they may have a good 
opportunity of preventing them from getting 
into mischief, and the mere fact that they 


resided at a- distance of 6 miles from the. 


» place of residence of the accused was 


“mot held to be a sufficient ground for. 
rejecting them. i - 
- A similar rule was laid down in 


King-Embperor ^ v. 
the order of the 
that the sureties shall be ' persons 
residing ‘within two miles from 
“the place where the person required to give 
security lived, and it was held by this 
Court that that order "was not justified 
‘and that the right course for the Magis- 
55 Ind: Cas. 857; 22- Bom, L. R. 190: 21 
Cr. L. = - 
. (8) 


J. 3773 44 B. 385. ~. 
6 . C, 199. ” am = ' 


Mangal (8). 
Magistrate 


‘There 
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tendered should not - 


suitable measures for securing- the - 


directed . 
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trate was to have considered the question 
of the fitness of the sureties at. the time 
the security was offered. It was: there 
‘pointed out that when drawing -up.an 
order for security, a Magistrate- . should ` 
temember that the object is to obtain 
security for good behaviour not to punish 
-the person- concerned with imprisonment, 
-and that sureties . residing at a certain 
Gistarce from the residence or abode of 
the accused’ may also be acceptable in 
cases where, for example, they consent 
to Be sureties. upon the person concerned 
uadertaking to live in their village. If 
that undertaking is here given, and the 
sureties concerned are otherwise suitable, 
the Magistrate might reconsider his order 
and determine whether the accused should 
not be released on their security. . With 


this direction, tle fécord will be 
returned, i 
Record relurnel, 


— Ze K. 


man ia ga it 


CALCUTTA HIGH COURT. 
CRIMINAL: REVISION No. 69 OF 1923. 
March 9, 1923. 
Presesiti:—Mr. Justice Newbould and 

; Mr. Justice Suhrawardy. - 
KRISHNA CHANDRA BHOWMIK 

-—-ACCUSED—-APPLICANT ` 
versus l 
EMPEROR— OPFCSITE PARIY. . 

__ Criminal Procedure Code (Act V of 1898), 
s. 481—Penal Code (Act XL V of 1860), s. 228 
—-Contempt of Court—Sialement of accused, failure 
to vecord—JIllegality—“ If any? in s. 481, 
meaning of. e 

No person can be punished for contempt of Court, 
which is a criminal offence, unless the specific 

"offence charged against him is specifically stated 

"and an opportunity is given him of answering 
it. Ep. 543, col. 1.] 

In ve Edward Hutchinson, Pollard, (1869) 

‘2 P.C. 106; 5 Moo. P, C. (N. 8.) III; 16 E. R 

: 457, Chan Hang ' Kiu v. Supreme Court of Hong 

Kong,4 Ind Cas. 539; 13 C. W. N. 685; 6M. L,. T. 9; 

I9 M. L. J. 324; x1 Cr. L. J. 277 (P. €), followed. 
AM that the expression “statement (ii any) 

~ of the offenders’ in section, 48x of the Criminal 
Procedure Code indicates is, that the Court can 

.not compel: the accused to make a statement} 

. but it does not mean that the Court should not 
give him an opportunity of making the statement, 
[p. 543, col. 1. - l B i 

A conviction under section 228 of the Penal 
Code withont giving the accused petson an oppor- 
tunity of making a statement as required by sec- 
tion 481 of the Criminal Procedure Code, is illegal, 

[p. 543: col, 1.] to: 2m ; ` 
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Criminal’ revision against the order of. 
the Sessions Judge, Pabna, dated the. 
i5th December, 1922, affirming that of 
the Suv-Divisional 1 Magistrate, Pabna, 
dated the 11th November; 1922; . 

JUDGMENT.—The petitioner in: this 
case is a Muklear practising inthe Criminal 
and Revenue Courts in Pabna. 
been convicted of contempt of Court by the 
Stub-Divisional Magistrate of Pabna and 
under section 228, Indian. Penal Code, 
sentenced to pay a fine of 50 rupees. 
This conviction was upheld on appeal 
by the Sessions Judge of Pabna. 

This Rule was granted on the ground 
that the order passed by the Magistrate was 
illegal and without jurisdiction inasmuch 
as the petitiouer was not called on to make 
a statement and-no statement. Was, as a. 
matter of fact; recorded as required by sec- 
tion 48r, Criminal Procedure Code. In 
dealing with this point the learned Sessiotis 
Judge remarked in -his judgment that :— 
‘The fundamental principle of criminal 
jurisprudence that a man must be heard 
before he is condemned has no application 
in such cases where special procedure has 
beea provided by.. express law.” With 
this expression of.law we are in entire 
disagreement. . The point. has been con- 
sidered by the Judicial Committee of the 
Privy Councilin the case of In re Edward. 
Hutchinson. Pollard (x). Their Ix. 
stated that in their judgment no person 
can be punished for contempt of Court, 
wajich isa criminal offence, unless the specific 
olfence charged against him be distinctly 
stated, and.an opportunity given him. of. 
answering. This case .Was .decided..in 
1863, and the same principle was affirmed - 
by their Lordships of the Judical Committee 
ina More recent case of Chan Hang Kiu. 
v. Supreme Gowri of Hong Kong (2). 
We are unable to accept the contention. 
of the learned Vakil who shows cause. 
against the Rule that the words “ if any"' 
in: section 48r, Criminal Procedure Code, 
show, that in the special procedure pro- 
vided by this section an exception to this 
general rule. is Dern Al thet the 
SEDENS = if. an 4 indicates is "that 


^() (1868) 2P, Q.. » sao, P, c (x, s) fup 


16 E. 
. (2) 
T. $9 1946, L. J. 324 1 Sek 
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R. 457. - 
4 ind, Can, 5393 i3 C, W. N. 6853; 6 M, i 
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the Court cannot m the accused to 
make à statement, tut It cannot mean 
that he should not give him an oppor- 
‘tunity to make a statement. We hold 


_ that, this defect in the procedure was 


fatal to the conviction, and we must, 
therefore, set it aside. e 
Before leavi ing this case, we think, we 
should express our opinion that we are in 
agreement with the leerned Sessions Judge 
that the conduct of the: petitioner was 
unjcstified' and reprehensible. We think 
it scflicient; having regard to the facts cf 
the case to confine ourselves to this €xyics- 
sion of opinion and it is rot Lecesstiy to 
direct any further proceecirgs to te taken 
agai-st him in the-niatter. - We make -tkis 
Rule absolute andset aside the conviction 
and sentence passed on the petitioner and 
direct. that the tine, if paid, be refunded; 

Z. K.- Ruie made absolute, 
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OUDH JUDICIAL COMMISSIONER'S. 
COURT. 
| CRIMINA, jAPPEAL No. 62 oÈ 1923. 4 
' March 28, 1923. 
Present — Mi. Dalal, A. J. C. 
"SANT RAM— PRISONER—APPELIANT 
TT Versus 
^: — EMPEROR—COMPLAINANT, 
- Approver—Complicity not proved— Statement, 
whether admissible. 
The statement of an “alleged approver who is 
not proved to have participated in the offence 
is not admissible against the accused. re 


"Appealagainst an order of the 
ditional Sessions Judge, Lucknow, dated 
the 23rd January -1923. 

“The Government Pleader, for the Crown. 

:JUJGMENT.—The ` learned © Sessions 
Judge in disagreement with the Assessors 
has convicted the appellant, Sant Ram 
Brahman, of am offence under section 396, 
Indian : Penal Code: The evidence ou 
which the conviction is based consists of 
(i) the statement of the approver, Ram 
Autar and (2) the recovery of stolen pro, - 
erty (a dkussa and a- kurta) froin the 
appellant’s possession during the morning 


— - 


following the night of the occurrence; The 


learned Judge has: omitted to discuss 
in his judgment on wbat ground he beld 
“Ram Autatto be an acctompiice. The learn- 
ed Government Pleader here referred only 
to: -Ram Autats: confession in support of 
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fiis complicity. 


' Judge has refrained from 


hc | 
* | DALSHER f. EMPERORI 
That is not enough. 
Unless the man adheres to it inthe Sessions 


' Court he himself could not have been çon- 
. victed on that statement. If such a state- 
ment is accepted as that of an apptovet - 


without any test as to his complicity in 
the crime it would be easy enough for 
the Policeto put forward any bad charact- 
er to narrate a picturesqte and a detailed 
story of a dacoity of which most of, the 
deta Is are known to the Police from the 
Complainants. Ram Autar. has- not been 
proved to have participated in the dacoity 
so his statement does not amount to evi- 
dence against the appellant. The pecu- 
liarity of.this'case is that the learned 


where definitely in bis judgment 
that he trusted the statement of 
Ram Autar. Tere may be occasions 
where a learned judge of the Trial 
Court is so impressed by the statement 
of a person put forward as an approver 
that an Appellate Court would accept 
the Judge's. assurance -without any other 
evidence that the person was really an 
approver, The present.is not such an 
occasion, where the learned Judge has 
not even considered the matter,” ~ 
. I agree with the learned Judge that the 
evidence of the recovery of stolen property 
is reliable. Lalta Bakhsh Singh is an 
indepéndent witness’ and he arrested the 
appellant almost before the Police enqvi1y 
started, The appellant did not claim the 


and kurta were stolen dur ng the dacoity. 
There are, however, cixcumstances in 
the case which would prevent a Court 
from presuming that . the appellant 
took part in the dacoity though the 
stolen, property was found in his pos- 
session a few hours after the occurrence. 
A lot of other property obviously ‘stolen 
was found in the appellant’s possession 
in a-bandle which contained the complain- 
aut's dhussa and kurta, This fact gives 
tise. to two possib lites: there were several 
dacoities and possibly the appellant did 
not take part in the one under inquiry, 
of the appellant was ut lized only to carry 
stolen prc perty and not tobelp-in the da- 


coity. The appeliant's denial of posses- 
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sion proves his gtülty knowledge and it 
may safely be.presumed that the knowledge 
was.of the property naving been. taken 
during the dacoity. M 

In the result I alter the sentence to ore 
under section 412, Indian Penal Code, and 
reduce the sentence to rigorous .imprison- 
ment for five years. l 

Z. K. 
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MISCELLANEOUS APPLICATION NO. 125 
< ; OF 1923. i 
- April 17, 1923. : 
Present;!—Mr. Dalal, A, J. C. — 
DALSHER—AccusED—-APPLICANT 
24 VETS US 
EMPEROR— COMPLAINANT. 
Criminal Procedure Code (Act V of. 1898), 
s. 526—Transfer of case-——Magistrais having tried 
other persons on same charge, whether ground for 
transfer, ; mee : j 
The fact that a Magistrate tiyirg an accuscd 
person has already tried cther perscrs cn the 
samé charge, is not a sufficient ground for direct- 
ing the transfer of the case to some other Magis- 
trate. 


Application for transfer of a criminal. 
case.from the Court of the Magistrate, 
First Class, Partubgarh. 
Mr. Moti Lal Saksena, for the. Applicant, 
The Government Pleader, for the Crown, 
JUDGMENT.—I see.no reason to. order . 
the transfer of the hearing of the charge: 
against. the applicant Dalsher, froni the 
Court of the Sub-Divisional Offi cer of Patti. 
The only .reason assigned for a transfer 
is. that this Magistrate has already tried 
other persons charged with the 
same offence. If the principle of such a 
reason be accepted considerable incon- 
veiience will be caused by every abscond- 
ing accused person out of a large number, 
turning up from time to time and cleim- 
ing thathe should be. tried by some Megis- 
trate who had notheard the charges. against, 
persons previously convicted, It has often. 
happened that I myself. have dismissed 
appeals of certain persons and subsequently 
granted an appeal of another convicted 
of the.same offence. I am sure that. the. 
Sub-Divisional Officer of Patti will con 


` sider the case against’ Dalsher on its own 


merits without giving -thought.. to the 
previous trial held by him. I dismiss this: 


application, ^ = NE. 
Z., Ki Applipaijon dismissed, . 
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- QALCUTTA HIGH COURT. 
APPEAL FROM APPETLATE DECREE NO. 1205 
OF 1920. 

May 25, 1922. - 

Present :—Justice Sir Asütosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 
ABDUL AZIZ AND OTHERS—PLAINTIEFS— 
APPELLANTS . 

DENSUS E 
LAKHMI CHANDRA MAJUMDAR AND 

OTHERS—DEFENDANTS—RIESBONDENTS. | 

Civil Procedure Code ( Act V of 1908),.0. XXII, 
Y. 47— Appeal—Death of vespondeni-—Case remanded 
tn ignovance—Procedure. 

A suit was decreed by the Trial Court but was 
dismissed on appeal by the District Judge. 
During the pendency of a second appeal 
preferred by the plaintiff, one of the de- 
fendants-respondents died and no application 
was made to bring his legal representatives on the 
record. The High Court heard the appeal in 
ignorance of this factand, accepting theappeal, 
temanded the case to the District Judge for fte- 
decision. When the latter proceeded to decide 
the case he was informed that one of the defend- 
ants had died: He, consequently, declined to 
hear the appeal and decided that the decree 

- passed by him on the previous occasion stood 
in its entirety i "cm : a ae 

Held, (1) that the fact of the death of one of. 
the respondents had not destroyed the jurisdic- 
tion of the High Court; [p 346, coL r] _. 

(2) that the District Judge should not have 
tegarded the order of the High Court as if it were 
null and void and should have reported the matter 
to that Court for proper action under the circum- 

stances; [p.546, col. r] | TD . 

(3) that the order of the District Judge must 
beset aside and the case ‘must be re-called to the 
High Court and placed before the Bench which 
disposed of it on the preyious occasion for orders, 

(p. 546, col. 1] - 
` Appeal against the decision of the District 
Judge, Noakhali, dated the r4th August 
1918; uL | 


Babu Gobinda Chandra Dey Roy, for the 
Appellants. ; 


Babus Abinash Chandra Ghose (for Babu 
Girija Prasduna Roy Chowdhury), Pan. 


ehanan. Ghose and .Sures Chandra Talukdar, ` 


for the Respondents. .. 


JUDGMENT.==This is an appeal ‘by the 
plaintiffs in.a suit for cancellation of a sale 
held under. the -putni Regulation, The 
suit was decreed in the Court of first nstance. 
‘Upon appeal by the. two zensimdars, that 
judgment was reversed and- the sitit was 
dismissed. The-plaintiffs thereupon appeal- 
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ed to this Court, They joined as respond- 
ents three sets of oen viz., (7) tke auc- 
tion-purchaser; (4/) the two zemindars, 
and (444) the persons alleged to be joint 
tenants in the putni. During the pendency 
of the appeal in this Court,’ Sarat Chandra 
Ghose, the executor to the estate of Saras- 
wati Debi, one of the zemtydar respondents, 
died on the oth June 1916, ‘Che plaintiffs, 
it is now asserted, were not aware of this 
circumstance and the auction-purchaser 
as also the other zemindar respondent were 
equally ignorant of the eyent. The result 
was that on the 31st January 1917 when 
the eppeal was taken up for final disposal 
in th.s Court, thé hearing proceeded on the 
assumption that all the parties were propertly 
represented on the record, The appeal 
was heard, the decree of the lower Appellate 
Court was set aside and the case was re- 
manded for reconsideration, When the case 
went before the District Judge, he was 
informed on the 20th December 19197 
that one of the zemindar defendants had 
died during the pendency of the appeal 


T 


in the High Court and that the representa- 


tive-in-interest of that zewindar was not 
bound by the order of remand made by 
the High Court. The position consequent- 
ly wes that the District Judge was called 
upon to hear an appeal which had been 
preferred by the two zemindars defendants; 
one of whom was bound by the order of 
remand while the other was dead and not 
affected by that order, The District Judge _ 
held, in these circumstances, that the 

appeal could not be re-heard by him, The 
view he adopted was that the decree of 


-the lower Appellate Court as made by his 


predecessor had” been vacated by the High 
Court with regard to one of the zemindar 
defendants, but not with regard to the other; 
He, consequently, declined to hear the - 
appeal and.added that the decree made by 
thelcwer Appellate Court on the previous 
occasion stood restored in its entirety. 
This view, it has beea urged, 1s supported 
by the decision of this Court in the case 
of Ke Dayal v. Nagendra Nath (1). — .- 
On the present appeal the pldintifie 
have contended that if, in the opinion. 
of the District Judge, the order of the High 


(1) $4 Ind. Cas, 822; 30 C. L. J. 2171 24 C. Wi N; 
444 | 
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Court, made in ignorance of the real facts, 
could not be carried out, the proper con rse 


for him to follow was to intim ate the true. 
position to this Court sé as ‘to unable tais, 


Court to determine what áction ` should 
be taken in tle matter. On the other 
hand, the zemindar repsponient who Was 


a 0. arty to the appeal one the previous oc- 


cision an? is bound by the order made 
therein, has contended that the order of 
the High Court must be deemed to have 
been made without jurisdiction and that 
the District Judge was competent to treat 
it asa nullity. Weare of opinion that this 
view cannot possibly be supported. 

The fact of the deathof one of the 
respondents to the appeal did not destroy 
the jurisdiction of the Court. If this 
Court had been apprised, of the true state 
of facts, no doubt, the Court would have 
made an order of a different description. 
That very. circumstance shows that the 
jurisdiction of this Court was not ousted 
by reason of the death of one of the respond- 
ents. We are of opinion that the District 
Judge should not have regarded the order 
of this.Court as if it were null or void, but 
should have reported the matter to this 
Court for such action as might be deemed 
necessary in the events which had happened. 

The result is that this appeal is allowed 
and the decree of the District Judge set 
aside. . The case is. remanded and re-called 
to the file of this Court | so that it may be 
placed. before Richardson, J., who is the 
only member, now, in this Court of the 
Division, Bench which. decided the appeal 
en the previous occasion. It is not proper 
for us to consider what order should be 
ultimately passed i inthismatter. The effect 
of our order is to place the parties in the 
position which they: would have eccupied 

d the District Judge on discovery of true 
facts had sent back the case to this Court, 
There. will be no order for costs. 
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Appeal allowed, 
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OUDH J UDICIAL COMMISSIONER'S 
COURT. 
Civiz, REVISION NO, 42 OF 1923. 
March 27, 1923. 
Present -—Mr. Kanhaya Lal, J. C. 
SHYAM LAL—OBJECTOR—APPLICANT 
YESUS . l 
RADHE SH YAM—DECREE-HOLDER— 
AND ANOTHER— JUDGMENT- DEBTOR— 
OPPOSITE PARTY. 
Civil Procedure Code ( Act V of 1908), O. XXI, 
y. 58—Objection to attachment on ground of 
alleged sale—Sale found to be not genuine—Objec- 
tion disallowed—Revision, whether competent. 
Certain house property having been attached 
in execution of a decree, an objection was filed 
that the property had been purchased by the 
objector long before the passing of the decree 
in execution of which it was attached. The Court 
having found that the bona fides of the alleged sale 
were doubtful and that the judgment-debtor was 
stillin possession disallowca the objection. The 
objector put in anapplicationfor revision of the 
order :- 
Held, that there was no reason for interferring 
in revision with the order, [p. 547, col. 2.] 


Application for revision of the. 
order of the Munsif, Bilgram, dated roth 
Bebruary 1923. 


FACTS appear from the following order 
of the Munsit Bilgram: — 


“Radhe Shyam (opposite party No. i) 
obtained a simple money decree against 
Lalu (opposite party No. 2) on 7th November 
I921. The decree was passed iu District 
Farrukhabad. On 21st December 1021 
the decree-holder moved the Farrukhabad 
Court to have the decree transferred for 
execution to this Court. On 22nd De- 
cember 1921 the order of transfer was 
made in his favour. On 8th April 1922 
he moved this Court to have his decree 
executed, The application for execution 
sought the attachment of two houses be- 
longing to the judgment-debtor at Sandi, 


: The attachment of these houses was made 


on 24f/agth April 1922. On.iith May 
1922 Shyam Lal objected to the attach- 
ment on the ground that the attached 
houses had been sold off to him on 231d 
before the passing of 
the decree. The 'decree-holder . contests 
the ‘objection. He says that if there is 
any deed in existence it is fictitious and 
fraudulent and void in wen of ‘the: pros 
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visions of section 
Property Act, 

_ “The first point that I have to consider 
is whether I am competent to determine 
(no doubt for the purposes of the present 
case) in these summary proceedings the 
genuine or fictitious nature of the trans- 
action evidenced by the sale-deed under 
consideration. In my opinion I am not 
competent to enter into the question in 
these proceedings, unless of course the 
transaction on the face of it appears to 
be nothing but sham. See Subramania 
Ayyar v. Muthia Chetitar (1). All that has 
to be seen is who was in possession at the 
time of the attachment, andin case it 
becomes doubtiul who was so in possession 
it is then, and only then, that we have 
aright to enter into the question of 
title, No doubt we have to enter into 
the question of title even when the nature 
of possession has to be determined, but it 
` is onlyfor this purpose that we enter into 
this question. ‘This is clear from the 
wrodings of O. XXI, r. 6r, of the Code of 
Civil Procedure. See also Momnmohwwey 
Dassee v. Radha Kristo Dass (2). Bhagwan 
Das v. Raj Nath (3):and MelIntosh v. 
Bidhu Bhusan Sen (4). So far as the 
case of Koyyana Chittemma v. Doosy 
Gavaramma (5) goes, it does not lay down 
anything morethan that a Courtis quite 
competent to decide the objection only on 
seeing the deed and without taking evidence; 
but in the case before nie the contending 
parties have adduced evidence; and, there- 
fore, I have to consider not only the deed 
but also the evidence. The ruling report- 
ed as Riazat Husain v. Ali Bandi 
(6) lays down thata transfer made merely 
with intent to defeatan anticipated execu- 
tion isnota transfer of property made with 
intent to defraud , defeat or delay creditors 
within the meaning of section 53 of the 
Transfer of Property Act. This ruling 
does not, I think, help mein amy way. - 


53 of the Transfer of 


— 


41 M. 612; 6 L. We 


wr 


(rt) 43 Ind. Cas. 6513 
7505 33 M. L. J. 705 (F. B.). 
z 29 C. 543. i > 
14 Ind. Cas. 7901 34 A. 365;9 A, L. J. 


17 Ind, Cas. 124 16C, W, N. 959. 
29 M, 225; 16 M, Ln» J. 136. — 
6e Ind, Cas. 7253 7 O; I. J. 699. 


_ “So, the first question that I have to see 
is who was in possession of the hottses at: 
the time of the attachment, This means 
that I should see the evidence of the par- 
ties. This evidence goes to show that the 
judgment-debtor, and not the ‘objector, 
isteaily in possession of the attached 
houses, Besides this, I express my doubt as 
to the genuineness and bona fides of the 
sale transaction in question. | 
“Therefore, I disallow the objection and 
order that the execution should proceed 
in dte course. ‘The dectee-holder shall 
get his costs from the objector,” 
JUDGMENT.—In this case certain 
house property wasattached in execution 
of a decree. ‘The objector claimed 
that the property in question had been 
purpchased by him from the judgment- 
debtor on the 23rd August 1921 before 
the passing of the decree in execution of 
which it was sought tobe sold. The 
Court below found that the bona fides 
of the sale-deed was doubtful and the 
judgment-debtor was really in possession 


-of the said property in spite of the 


r 


alleged sale. 
There is no reason, in these círcum- 
stances, for interfering in reVision. . l 
The application is rejected. l 
K. S. D. Reviston rejected, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREES Nos, 
1077 TO 1079 AND 1081 TO III7 CF 1920, 

May 3, 1922. 
Present:—]ustice Sir Asutosh Mookerjee, 
Kr. and Mr. Justice Chptzner. 
Maharajah BIRENDRA KISHORE 
MANIKYA BAHADUR—PLAINTIFE 

; APPELLANT 

Versus 


. TRAILAKHVA NATH ROY AND OTHERS - 


—DEFENDANTS— RESPONDENTS, " 
Bengal Tenancy Act (V III of 1885),ss5. 3 (5), 
ui Boreal Cess Act (IK B: c. of 1880), 5s. 47, 
s4—Suil for recovery of cess— Appeal, whether. 

lies. 7. x I 
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- A suit for the recovery of cess was dismissed 
-by a Subordinate Judge on the ground that the 
plaintiff was not entitied to recover cess from the 
tenant defendants as he had not served the notices 
contemplated by. section 54 of the Bengal Cess 
Act. The amount claimed did not exceed Rs. 100: 

Held, that sections 3 (5) and 153 of the Bengal 
Tenancy Act, read with section 47 of the Bengal 
Cess Act, rendered an appeal incompetent in the 
case. l Bi 

. Watson & Co. v. Sreekristo Bhumick, 21 
C. 132; 10 Ind. Dec. (N, S) 720, Debendra 
Prasad Ghose v. Paresh Nath Miiter,4 C. L. J. 


119, distinguished. 
Mohesh Chunder | Chultopadhya v. Umatara 
Deby, 16 C. 638; 8 Ind. Dec. (N.S.) 421, Rajam 


Kant Nag v.. Jageshwar Singh, 20 C. 254; 10 


Iud. Dec. (N. S.) 172, followed. 


: Babus Mohendra Nath Ray, Gobinda 
Chandra Dey Roy, Romes Ghandra Sen 
aud Birendra Chandra Das, for the Appel- 
- Tant. m 

"Babu Sasadhar Roy (Sr, for the Res- 
pondents in. Appeals Nos. 1084, 1085 and 
Togo. - | 

Babu Upendra Kumar Roy, for the Res- 
pondentsin Appeals Nos. 1085, 1088 ard 
1103. 

Babu Biraj Mohan Majumdar for the 
Respondents in. Appeals Nos. 1093 and 
Íl15. 

"Babu Jotir Mohan Bhaitatharjee, for the 
Respondents in Appeals: Nos. iixo- and 

1115, Vee. pi i ] 


JUDGMENT.—These forty appeals arise 


out of as many suits for recovery of cesses 
due to the plaintiff on account of rent- 
free~lands within his estate^ The Sub- 
‘ordinate Judge has dismissed the suits 
on the ground that the plaintiff was not 
entitled to realise cesses from the tenant 
defendants, ashe had noteserved the notices 


contemplated “by section 54 of the Bengal 


Cess Act: The contention of the appellant 
is that this view is erroneous in law. 

‘A’ prelim nary objection lias been taken 
on balialf of the fespondents on the ground 
that the appeals are: incompetent under 
section 153, "Bengal Tenancy Act, -That 
section bars a second appeal in suits for 
rent where the dectee is passed by a District 


Judge, Additional District Judge or Sub-- 


ordinate Judge and the amount claimed 
in the suit does not exceed Rs. 100, unless 
a. question of a special character has been- 
decided by the decree under appeal, 
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"foi 


The contention of thé respondents is that 
this provision, read with section 47 of the 
Cess Act, renders all the appeals incompe- 
tent. In support of this position they Lave 
placed reliance upon the decisions in Afohesh 
Chunder Chuttopadhya v, Umatara Dely 
(I), and Rajani Kant Nag v. Jageshwar 
Singh (2). On bekalf of the appellat; 
reliance ‘has been placed, on the other hand, 
upon the- decision in: Watson & Co, 
v. Sreskristo, Bhumick (3) and Debendra, 
Prosad Ghose v. Paresh Nath Miiter (4). 
In our opinion the cases mentioned on 
behalf of the appellants are distinguishable: 
The appeals in Mohesh Cinder Chuito- 
padhya w: Umatara Deby (x) and Räjani 
Kant Nag v. Jageshwar Singh (2) arose out 
of suits instituted for recovery of cess 
only, There was no question in either 
Case as to the amount of cess annually 
payable, but there was a question as to the 
liability to pay cess, and it was ruled 
that the appeal weas batred under section 
153 inasmuch as tle decree which was 
assailed had not decided a question relating 
to the amount of cess annually payable 
by the tenant. On the other hand, the 
decisions in Watson & Co. v. Sree- 
kristio Bhumick (3) and- Debendra Prosad 
Ghose v. Paresh Nath Mitter (4) were 
Ptonotincdd in suits instituted for the 
recovery of rent and cess. There was no. 
question as to the amount of cess annually 


. payable, but there was a question as to the 


liability to pay cesses. It is plain tbat 
the effect of the decision of the question 
of liability to pay cess would be to affect. 
the amount of “rent " annually payable by 
the tenant,if the word ‘rent ' is interpreted. 
to mean not only rent properly so called 
but also cesses recoverable as 1ent;see . 
section 3 (5) of the Bengal Tenancy Act, 
and section 47 of the Cess Act. "The appeals 
now before us arise out of suits instituted - 
for the recovery of cesses only. Conse-, 
quently the present appeals are governed, 
not by the decisions in Debendra Prosad 
Ghose v. Paresh Nath Mitter (4) and Watson 
& Co. v.' Sreekrisio Bhumtck — (3). 
but by the decision in Mchesh Chunder 
(x) 16 C. 63818 Ind. Dec. (N. S. 421. 
2) 20 C. 2541 xo Ind. Dec. (N. $) 172. 
6 21 C. x32; ro Ind. Dec. (Ni S.) 720: 
(4) 4€ I. Je x39. |. FL, 


D 
—- 


— 


Yol; 74] 


Chullopadhya v. Umatara Deby (x) and 
Rajant Kant Nag v. Jageshwar Singh (2). 
The decree under appeal in each of these 
cases has decided the question, not of the 
amotnt of cesses annually payable but of the 
liability of the defendant to pay cess when the 
pla nti has uot- published the notices 
contemplated by the Bengal Cess Act. 
We are consequently of opinion, that the 
preliminary objection must prevail in each 
case and that the appeals should be dis- 
missed,. with. cdst6 where the responden 
has entered appearance. NES 
SE, Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
`- COURT. "n 

Birsr CIVIL APPEAL No. 49 oF 1927. 

Felruaiy 6, 1925. 
Present-—Mr. Dalal, A. J. C, ana Mr 
Simpson, A.J.. C. 
IATEH SINGH AND oTHERS— 
PLAINTIFEFS— APPELLANTS 
cerstus 
JAGANNATH BAKBSE SINGH AND 
ANOTHER-- DEFENDANTS— RE- 

` SPONDENTS, l 

Civil Procedure Code (Act. V of 1908), s. 11, 
O. XXIII,r.i—Dismissal of suit fov declaration 
Permission given suo motu io file fresh suit— 
Subsequent suit fov possession, whether maintainable 
—~Res judicata—Relief, how determined—Change of 
events after institution of suit, effect of. 

In dismissing a suit for a declaration that a 
certain deed of gift was void, the Court went 
on to remark suo mots that plaintiffs were given 
liberty to file a fresh suit for possession. Such 
a suit was subsequently filed wherein the plaintiffs 
set up a custom contrary to the general law 
of reversion: 

Held, that the remark of the Court did not 
amount to an order under O. XXIIT, r. 1, of 
the Civil Procedure Code, and did not confer 
any right on the plaintiffs which they did not 
otherwise possess, or prevent the application of 
section 11, Explanation 4, to the question of custom 
which the plaintiff attempted to raise in the pre- 
gent suit. [p.552,cols.r &2.] 

The general rule is that relief will ‘be granted 
according to the state of things at the date of 
institution. The Court is not precluded. from 
granting the plaintiffs a declaration because that 
relief has ceased to be appropriate owing to events 
occurring after institution. [p. 551, col 1.) 
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. Ram Adhar v. Ram Shankar, 26 A. 215) A; 
W. N. (2903) 236, followed. 

Appeal froun tbe decree cf the Subcrdi- 
nate Judge Bahraich, dated r4th July 
1021, : i ; 

Mr. Aditya Prasad, for the Appellants. 


Mr. Bésheshwar Nath Srivastava, for 


Respordént No. 1. 


Messrs. A. P. SeRand Basdeo Lal, for 
Respondeut No. 2. 


JUDGMENT.— 'Thisísa fresh appeal . by 
the plaintiffs. Their suit was dismissed om 
à finding of res judicata. The only question 
for decision in this appeal is, whether. the 


ves judicata exists or not.. 


. The pedigree is as follows:— 
CHHATARPAL SINGH 


~~ 





Mahipat Singh Sarabjit Singh 





AB 
Guman Singh 
(qp LA ; Raghutiath Singh 
Motabar- Gopal Ganga Bakhsh): =M piis 
Singh Singh Singh Har Kunwar’ - 
(died | (widow) 
Harhar child- Bishunath 
Bakhsh less) Singh |. Jen as 
Singh (defendant - Ram Kunwar 
(defendant No. 2.) (daughter) 
ou Jagu Nath Bakhsh 


Singh 
(defendant No. 1.) 





| | 
Jaipal slah Pitthi Singh Bas Singh Dhaunkal 
Singh 


| 
Dildar Singh 
{defendant No. 4.) 





Lal ai adur 


| 
Udit Singh 
(died child- Singh 
(plaintiff No. 6.) 


less. ) 


3 v uM eee a 
Pu Singh Surjan Singh Sheoraj Singh 
(plaintift (plaintiff (plaintift 
"No. 1.] No. 2.) No.3.) 





; | | l | 
Jang V aahedur Bisheshar Bakhsh Sheo bà 
Singh . Singh . , Singh 
(plaintiff No. ^.) (plaintiff No. 5.) (plaintiff No. 7.) 


The last male owner was Raghunath 
Singh. He diea in January 1892 and his 
widow, Musammal Hat Kunwar, got poss- 
ession on zed Jute rgod. Sbe executed 


~ 
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a deed-of gift of the ‘entire property in 
favour of her daughter's son, Jagu Nath 
Bakhsh Singh, defendant No. 3. The former 
suit which is claimed, to be res 7usiicata 
was brought*by all the present plaintifis 
aud with them were Haruar Baksh Singh 
who is now atraved as defendant Nu. 3 and 
Udit. Singh, who has since died childless. 
The defendants were Musammat Ram 
Kunwar, who died during the pendency ofthe 
suit, Jagu Nath Bakhsh Singh, who,s 1.0% 
atiayed as defendant No.1, Ganga Bakhsh 
Singh, now deceaseu, whose sen B.shunnath 
Singir defendant No. 2, aud Dildar Singh, 
whois now defendant No. 4. In both the 
suits Dildar Singh is a pro forma defendant, 
arrayed as such because he refused to join 
the plaintifis.. The array of parties, there- 
tore, is identical in the two suits. This fact 
is admitted. l 
The pedigree itself shows that the nearest 
reyersluner by Hindu Law was Ganga Baksh 
Singh. The plaintifis, however, set up 
a custom under which all branches of the 
family inherit per stirpes, so that 
plaintiffs, along with defendant No.4, 
would be entitled to half of the prop- 
erty of Raghunath Singh’ while 
Harhar Bakhsh Singh and  Bishunath 
Singh would get the other half. That is, 
the present suit is based on inheritance as 
rteversioners, the reversion having opened 
on the death of Musammat Har Kunwar 
which took place on roth Februay 
1900. ‘Eris suit was filed ;n Sth March 
1921 just within limitation. 
he former suit was for declaration that 
the deed of gift by the widow in favour 
cf daughter's son was void. "Tbe custom 
ought to have been pleaded in that suit, 
because, if there was no custom 
the plaintiffs were only remote rever- 
sioners and a remote reversioner cannot sue 
in the presence of the next reversioner. 
The remarks in Mayne's Hindu Iaw, 
8th Edition, on page 904, with the case 
cited therein, are sufficient authority for 
this proposition. Idonot know why the 
plaintiffs did not allege the custom in their 
plaint.' They gave the pedigree correctly 
with the result that the plaint as originally 
filed did not give any right to ste on the 
part of the plaintiffs. A written statement 
was filed on behalf of the widow and her 
daughter’s son. Itis not in the. printed 


book but the plaintiffs’ replication 
is printed, from which it appears that 
the point was taken by defendant No. 1 and 
defendant No. 2. Ganga Bakhsh Singh him- 
self filed a written statement in which 
he distinctly raised the point. Jn the repli- 
cation the plaintiffs still refrained from 
setting up tbe custom although they ad- 
mitted that Ganga Bakhsh Sirgh was 
nearer, What they said wasin paragraph 
158, replication, page II, part III:— 

“As stated by defendants Nes. t ard 2 
Ganga Baksh Singh is a nearer Feir than 
the plaintifis: even then the plaintiffs 
areentitledtomaintain thissuit on account 
of Ganga Bakhsh Singh’s denial and his 
not joining the suit, owing to his indiffer- 
ence towards the preservation of his rights, 
having regard to his views in the written 
statement, and on account of his colludirg 
with the defendants Nos. 1 and 2 and tte 
defendants Nos. 1 and 2 cannot derive 
any benefit by setting up a jus terlit (sic)."" 
Thatis tosay, they preferred to rest their 
case not upon custom but upon Hindu 
Law combined with collusion on tke part 
of defendant No. 2. 

It has been argued that they were 
entitled to do this; that the litigation was 
not one in whichit was necessary to intro- 
duce the custom, because tke deed cf 
gift could beset aside, custcm or no custom, 
We cannot accede to this proposition, 
If the custom existed, the plaintiffs lad 
a right to sueindependently of what Garga 
Bakhsh's conduct might bave been. Cer- 
tainly, they were entitled to base their suit 
upon collusion, but with the result that 
they would be precluded from subsequently 

alleging the custom against the same 
parties. It would be plainly intolerable 
that as soon as they had failed on a basis 
of collusion they should be allowed to bring 
a fresh suit setting up a custom. 

If the matter had stood there the case 
would have presented no difficulty, But 
during the pendency ofthe suit and before 
any evidence had been taken the widow 
died. Thereupon the plaintiffs made an 
application to be allowed to amerd their 
plaint. They said that owing to Fer death . 
they had become entitled to institute a 
suit for possession and tat in order to stow 
that right it was now necessary for them 
to plead the custom, "They also asked te 
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be allowed to sue for possession. Tle 
learned Subordinate Judge refused to 
allow the amendment of the plaint. The 
order refusing the amendment is of itself - 
the judgment in the suit. He said that 
theplaintifis ought to have pleaded the 
cüstom from the first, and here we agree 
i He refused to allow the amend- 
the plaint. He then said: 
the question as to 
aintiffs be permitted to add 
er’ for possession. It is admit- 
M the plaintiffs’ Pleader that when 
of custom has not been pet- 
l bė embodied in the plaint their 
Jail, Itis, therefore, unnecessary 
“a prayer, Thedeath of thelady 
‘e plaintifis afresh cause of 
iession. I leave them to the 
ia fresh suit for possession. 
ed after disposal of this ap- 
Vol. 74\wing the amendmént, that 
ASHIS 4ceed. I, therefore, order 
unto: 4, dbeing one degree remoter 
ant is th mer than the defendant 
E gng KWE no cause of action. The 
hát c erefore, be dismissed." E 
d ect^lt of hisj udgment which creates 
^.ey. Itis necessary to construe 
..0me care. The words “Their suit 
ail” refer to the suit for possession. 
1t there was no custom the plaintiffs would 
not be entitled to possession, the reversion 
having opened during the lifetime of Ganga 
Bakhsh Singh the neater reversioner. 
For this reason the plaintiffs were not allowed 
to convert their suitinto one for possession. 
I omit for the present the next two ser- 
tenzes which are the crux of the case. 
“hen comes tie sentence “It is admitted 
after the disposal of this application dis- 
allowing the amendment, that the suit 
cannot proceed.” It is not certain why 
the suit could not proceed, cr what it is 
that the plaintiffs were admitting. The 
appellants’ Pleader says that they were 
merely admitting that the Court could not 
be expected, in its discretion, to grant 
a declaration to a patty who could sue for 
possession. This is very doubtful law. 
The general rule is that relief wil] be grant- 
ed accoidiug to the state of things at the 
date of institut on," We do not think that 
the Court is precluded from granting the 
plaintiffs a declaration because that relief 


GASES; 7 l o, | "gar 


has ceased to be appropriate owing to 
events occurring after institution Ram 
Adhar v. Ram Shankar (x) The admissicn 
would, therefore, appear to be “If we are 
precluded from proving the custom we 
must fail because we can:itot prove collu- 
sion." “The concluding order agrees with 
this. : It proceeds on the ground that the. 
pleirtifs have no cause of action because 
they are one degree remoter than the de- 
fendent No. 3. l 

It remains to consider the effect of the 
two sentences: “The death of the lady 
has given the plaintiffs a fresh cause of 
action for possession. I leave them to the 
liberty of filing a fresh suit for possession.” 
We agree with the Court’ of trial that these 
words have no legalforce. Itwas argeed 
for the appellants thet they amounted to 
an order under O. XXIII, rz. x. , This 
ig not correct. The procedure under that 
Order is that the plaintiff withdraws his 
suit. The suit isnot dismissed et alland 
the act is the act of the plaintiff, not of the 
Court. In this cese there was no appli- 
cation and no withdrawal, The suit was 
dismissed. But there remains tLe question 
whethe: plaintifs were entitled to ccns- 
true tnese words to meon that, although 
they hadnot beenallowed to add aprayer 
for possession totneir pleint or to plead 
the Custom ia that suit, it wes never theless 
the Judge’s meaning that they were free 
to bring 2 serond suit for posSessiou and 
in that Second suat to set vp their custom, 
It is certainly difficult to put any other 
construction on the words. The Court did 
not only say “I leave them to the literty 
of filingafresh suitfor possession'' butalso 
said ‘‘ [he deatit-of the lady has given 
the plaintiffs a cause of action for pos- 
session." Now it had done no. such 
thing unless the custom existed. The 
leaznea Judge had himself pointed out 
that the suit for declaration and.tke suit 
for possession Were on the same footing 
on this point.. He said that the custom 
ought to have been set forth in the plain- 
tiffs’ replication. “It wasas essentialto the 
disuissalof the cüuse of action in a de- 
claratory suit as it would be in a suit for 
possession," It is probable to construe 


(1) 26 A, 21545 A. W, N (1903) 236, 
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as meaning: “The death of the lady has Explanation 4, to thé question of custom 


given the plaintiffs a fresh cause of action 
for possession (provided they succeed 


in proving their custom but they will be . 


precluded by.the principle of res judicata 
irom doing this). I leave them to the 
liberty of filing a fresh suit for possession 
‘which must necessarily fail)." : 
Having ascertained the meaning of thes 

remarks ft remains to be decided whetker 
they conferred a right on the plaintifs 
,which they did not otherwise  possesss 
Gur decision 1s that, in tae circumstances 
oí the present case, they did not. They were 
nota decision between parties at all. The 
first question before the learned Subordi- 
nate Judge was, whether he was or was 
not tograntadeclaration to the plaintiffs 
in that suit. Then came the second question 
whether he ought to allow the plaintifts 
to add another relief of possesslon. He 
decided that they could not be allowed 
to amend thelr plaint so as to ask for this 
relief, He had no power to decide 
whether they could or could aot bring;a 
fresh suit. 


We do not believe any injustice is being 
done to the plaixtiffs. The former suit 
was decided on 15th March 1909. Ganga 
Bakhsh Singh promptly brought an action 
against Jagu Neth Bakhsh Singh for 
the whole of theproperty, The parties 
compromised. Ganga Bakhsh Singh took 
half and Jagu Nath Bakhsh Singh 
took the other half. That compromise 
-is dated 18th April 19gro and the decree 
in terms of the compromise was passed on 
19th April roro. The plaintiffs allowed 
this state of things to continue until almost 
the last day of limitation when they 
brought the present suit. “This raises a 
doubt whether they were actually misled 
by these remarks in the judgment. 

There seems to be no reason to disturb 
the decree under appeal. We agree with 
the Court of Trial that the case would 
have presénted no difficulty were it not 
for these two sentences in the judgment. 
We agree that these two sentences did not 
amount to an order under O. XXIII, r, 1, 
and we agree that, in the circumstances, 
they did not confer anyright on the plain- 
tifs which they did not otherwise possess, 
ot prevent the application of section rr, 


which the pleintiffs attempted to raise 

in the present suit. The appeal is | 

dismissed with costs. ; ; 
K. S.D, 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEGREE NO. 563. 
OF 19209. m 
April 25, 1924: . 
Present — Justice Sir Asutosh Mookerjee, 
KT.,and Mr. Justice Chotzner. l 
GIRIS CHANDRA BHATTACHARYYA 
AND ANOTHER—PLAINTIFES- APPELLANTS 
VEVSUS 
BHABATARAN SHAKARI AND ANOTHER 
—DEFENDANTS-—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), 5. 182 
— Landlord and ienani—Pavi of homestead used 
for keeping catile, nature of — Termination of tenancy 
— Notice to quit. 

Where a settled raiyat uses a piece of land 
adjacent to his homestead for keeping cattle used 
for the purposes of agriculture, the land so used 
is either governed by section 182 of the Bengal 
Tenancy Act, oris used for purposes of agriculture, 
In either case the tenancy is not governed by 
the provisions of the Transfer of Property Act 
and cannot be validly terminated by a notice 
to quit. 

Dina Nath Nag v. Sashi Mohan Dey Tarafdaf, 


31 Iud. Cas. 16; 22 C. L. J. 219; 20 C. W. N. 550, 
followed, 


Appeal against a decree ci the District 
Judge,  Murshidebad, dated the 3rd 
December 1919, reversing thet of the 
Munsif, Kandi,dated the 22nd July 1918. 


Babus Surendra . Chandra Sen and 
Hemendra Chandra Sen, for the Appel- 
lants. 


Babrs Tarak Chunder Chuckerbutly ind 
Prafulla Chunder | Chukerbutiy, for tue 
Responcents, s 
JUDGMENT.—Thisisan appeal by tne 
plaintiffsin a suit for ejectment. The 
plaintiffs served a notice {upon thé 
defendant to quit at the end of the 
then current Bengali year. Notwith- 
Standing this, the defendant remained 
in occupation, The case for the defende 
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t the- incidents of: the . . dis- 
are  govérned by-the- ‘ptovi- 
f the” Bengal Tenancy- "Act; and 
nséqüently heis not liable 16 be 
d. The "primary. -Gourt- held. “that 
land was nót, agricültüral in character 
and was goverüed by the provisions of the 
"Transfer of Property- Act. * In 'this^ view 
the Court of first instance décreed the suit, 
as the tenancy. was capable of termination 
and had been terminated by a legal noticé 
to quit. On appeal the- District Judge 
has dismissed the suit as, in his opinion; 
the tenancy was governed by the Bengal 
Tenancy Act and. could notbe terminated. 
Weare of opinion that the view taken by 
the District Judge is manifestly tight. - 
E plaintiffs are on the horns of a dilem- 
“The defendant has been found to be 
à settled ralyat of the village where the 
disputedlandissituated, He hasalso been 
found to have lands under cultivation; 
he gets these lands cultivated” by. hired 
labourers, whom He supplies with his own 
: cattieànd ploughs, “Hehasalsohisgranary 
and khamar within his. own homestead: 
In these circumstances, itis pldin thatds the 
defendant is a raiyat, the disputed land 
is governed either by section. 182 or by 
the other provisions of the Bengal Tenancy 
Act. Whichever view is adopted, the 
plaintiffs are out of. Court. 

Nodoubt, as theappellant has contended; 
it cannot be maintained that, because.a 
settled raiyat takes. settlement of a piece 

- of land adjacent to kis homestead though 
for purposes not agricultural, the tenancy 
of the new plot of land is governed by sec- 
tion 182 of the Bengal Tenancy Act. Here, 
however, the land is used either as a 
homestead by.a raiyat or for agricultural 
purposes, Ás the District Judge has correct- 
ly pointed out a vatyat often keeps. his 
cattle ona part of his homestead, and this 
makes section 182 applicable. On, ‘the other 
hand, if we hold that this land does ‘not 
form a part of the homestead of the raiyat, 
it is manifestly used for agricultural pur- 

` poses, because the miyat keeps here cattle 
used for the purpose of agriculture, This 


viewis in accord with that adopted in the. 


case of Dina Nath Nag v. Sashi Mohan 
Dey Tarafdar (x). We hold, accordingly, 


(1) 31 Ind. m 16; a2 C. EH. J. 219; 20° c W:N; 
550. 0 > 
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thatthe ténancy of the defendants in japa 
‘of the disputed land was riot terminable 
‘and had not been terminated by the notice 
to quit, 

The result is that the decree of the 
“District Judge is affirmed*and this appeal 
dismissed: with costs, 


zESÓS.7 0 * Appeal dismissed, ` 


OVDE JUDICIAL COMMISSIONER’S 
COURT. 
“ Crea, REVISION NO. 24 OF 1923. 
March 29, 1923. 

Present:—-Mr. Dalal, A, J.C. 
ASHIQ ALI—PLAINTIEF—ÀIPLICANT 
versus 
GHULAM SARWAR—DEFENDANT—. 

. OPOSITE PARIY, 

Oudh Rent Aci; (XXII of 1886), s. 108 (10) 
— Jurisdiction of Civil and Revenue — Couris— 
Suit to recover occupancy holding on basis of title, 
whether cognisable by Civil or Revenue Courts. 

Section 108 (10) of the Oudh Rent Act has no 
application to a suit for the recovery of an occu- 
pancy tenure based on title, where the plaintiff 
has not been in actual occupation or possession 
of the tenure. Such a suit is not, therefore, 
cognizable by a Revenue Court. [p. 554, col. 2.] 

Raghubar Dayal v. Chandan, 1c O.C, 23. Chan- 


` drika Bakhsh Singh v. Raghunath Kunwar, 18 Ind 


Cas. 284; 16 O. C, 105, followed. 

Jagra v. Kalpi, 33 Ind. Cas. 270; 2 O. L. J. 
750, dissented from. 

Pahalwan Singh v. Sirupa Kuar, 2 A. L. J. 
471; A. W, N. (1905) 178; referred to. 


. Revision : ee an order of the Sub- 
ordinate Jucge, Bera Baski, dated the 
grd November 1922, confirming that of 
the Munsif, Fatehpur, da ited the 27th May 
1922. 

Mr. Basudeo Lal, for the Apocan 
Mr. M. Wasim, for the Opposite Party. 
JUDGMENT.— The plaintiff who held 
a non-transferable and heritable occuparcy 
tenure of ‘agricultural land sued the 
detendant for the recovery of possession 
of the land. The defendant happened 
to Le the proprietor of the land. The 


plaint allegations were that the plaintiff ^ — 


had not sufficient means toobtain by suit 


— 
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the estate of a deceased person, one Wahid 
Ali, and consequently sold half the estate 
to the defendant, to finance the necessary 
litigation, under a sale-deed, dated ith 
March 1919, Tke defendant brought a 
. $tit according t$ the agreement but subse- 
_ quently withdrew from ıt and did. nol 
Spend any money in prosecution thereof. 
The suit was finally compromised and 
the plaintiff was granted a decree for pos- 
session of plots numbers 23/2, 79f1 and 
17/2. One of these plots No. 7ofz the 
pleint:ff sub-let to one Debi Chamar 
and the rent was assigned to the defendant 
in lieu of interest payable on hypothe- 
cation bond dated 26th August 1918 
in favour. of the defendant.’ Subsequently, 
the plaintiff ejected Debi Chamar privately 
without process of law, and ‘before the 
plaintiff could get possession the defendant 
took possession of the land on the strength 
of the: above-mentioned sale-deed. ` This 
unlawful possession of the defendant 
was taken to be the cause of action to the 
plaintiff for a civil suit. 
"The Munsif of Fatehpur in whose Court 
the-siüit was insfituted held that- it was 
triable by a Revenue Court under sec- 
tion 108 (ro) of the Oudh Rent Act and 
returned the plaint to the plaintiff for 
presentation to the proper Court, On 
appeal to the Subordinate Judge of Bara 
Bankı exercising appellate jurisdiction 
the First Courts order was upheld. The 
plaintiff has come here in revision under 
section 115, Civil Procedure Code, on the 
ground that the First Court refused to 
exercise a jurisdiction -vested in ít, 
Both the Subordinate Courts have treated 
a ruling of this Court feported in t.e 
authorised Law Reports with scantcourtesy. 
The ruling, Chandrika Bakhsh Singh v. 
_ Raghunath Kunwar (1), wasmentioned in the 
Trial Court’sjudgment; so the Subordinate 
. Judge must have been aware of it. He 
has, however, made no reference to it in 
his judgment. The Trial Court has -pre- 
- ferred to follow a judgment of the Board 
of Revenue , contrary .to the respect due 
from that Court to this Court of highest 
jurisdiction in Oudh. 
I see no reason to differ from (if I may 
be. permitted to say so) the well reasoned 


' () 18 Ind. Cas, 284; 16 O. C. 105, 
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Judgment of the present learn 


.Commisstoner- of Oudh. He's 


a distinction. between “occupant 
“possession” as the two words A. 


“in the Oudh Rent Act. This is. i. 


justified by the amendment of the & 
‘Rent Act under Act IV of 1921 made.subst, 
quent, to the learned Judge’s decision. 
An addition is made in clause (ro) to in- 
clude ` suits by persons in whose favour 
an ex-proprietary tenancy has arisen under 
section 7-A of the Act. As regards those 
suits the word possession 1s used because 
& proprietor - may not be in occupancy 
of the sfr land of which he becomes an 
ex-proprietor under the conditions des- 
cribed in section 7-A. Clause (ro) (b) 
has been added to make suits for occupancy 
of a: holding by a person claiming such 
occupancy as the heir of a deceasedtenant of 
the holding cognisable bya Revenue Court. 
This: would not have been necessary if 
occtipancy and possession had been con- 
sidered by the Legislature to be synony 
mous terms and clause (ro) had not been- 
confined tosuits by personsin actual culti- 
vation of theland. A Bench of this Court 
held in the case reported as Raghtubay Dayal 
v. Chandan (2) that a person must have 
been in occupation of the land at the 
time of the ejectment to give jurisdiction 
to the Revenue Court to try a suit by him 
for the recovery of occupancy of.the land. 
On this ground a suit for possession by 
the heirs of an occupancy tenant ws held 
to ‘ve triable by the Civil Court. Tne 
Legislature has now enacted: that such a 
suit shall be tried by the Revenue Court 
but has maintained the word occupancy 
in clause (ro) and not substituted the 
word possession in its place. The Board's 
decision reported as Jagra v. Kalpi (3) 
makes no attempt to meet the argu- 
ments of the learned Judicial Com- 
missioner. It merely | enünciates a 
contrary opinion without any reasons 
in support thereof. The reasoning of this 
Court in: the case reported in ro and 16 
Oudh Casesis similar. Cases capable of 
summary adjudication are mede ccg- 
nizable by the Revenue Court while those 


6 


10 0, C. 23 
33 Ind, Cas, 2703 2 0. L. J. 750; 


eo^ 
t ^. 
L 
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requiring an elabórate enquiry into ques- 
tions of title, its origin and devolution 
he Civil Court. When a per- 
eenin actual cultivating posses- 
ion it iseasy enough to determine his 
right, but when he is not in occupancy 
and sues on the basis of his title a long 
and careful enquiry is necessary. In the 
present case thequestions at issue are of 
an involved nature as to the effect of the 
contracts between the parties. ‘The plaint 
discloses the fact that the plaintiff obtained 
his title on 14th July r91r9 and has not 
been in occupation since. To such a case 
the provisions of section 108 (10) of the 
Oudh Rent Act do notapply. ; 

In Pahabwan Singh v, Satrupa Kuar (4) 
it was heldin the Province of Agra that 
the  disposses:ion of a  stub-tenant 
amounted to the dispossession of a tenant 
and in such a case the tenant must sue 
in the Revenue Court tor possession. Tne 
terms, however, of section 79 of the 
Tenancy Act are different from those of 
section 108 (ro) of the Oudh Rent Act, 
Under the Tenancy Act revenue suits are 
Lot confined tothe recovery of occupancy, 
but any tenant ejected otherwise than 
in accordance with the provisions of the 
Tenancy Act has to sue in the Revenue 
Court for recovery of the possession of 
the holding. Possibly the distinction is 
dae to the fact that, while clause ro of 
section 108 of the Ough Rent Actincludes 
the case of under-proprietors, section 79 
of the Tenancy Act doesnot. Itis likely 
that an investigation into the origin and 
devolution of wunder-proprietary right, 
necessary ina case where an under-pro- 
prietor sues on the basis of his title, was 
thought to be beyond the competence of 
Reventie Courts where the exercise of 
jurisdiction is more or less summary. . 

I set aside the decrees of the two lower 
Courts and remand the suit to the Trial 
Court of the Munsif of Fatehpur for trial 
on the merits, Costs here and heretofore 
Shall abide the result. ` 

Z.K, Case remanded. 


et 






+ 


(4) 2 A. Ln. J. 4711 A. W, N. (1905) 178. 


CALCUITA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2048 
OF 1920. 

July Ir, 1922. 


Present '—Justice Sir Asutosh Mookerjee, 


Kt., and Mr. Justice Chotzner. 
SARADAKRIPA IAILA—PLAINTITF— 
APPELLANT 

versus | 
BEPIN CHANDRA PAL AND OTHERS— 
DEFENDANTS—RESPONDEN'S. 

Transfer of Property Act (I V of 1882), ss. 10, 
12— Landlord and tenant—Lease, permanent and 
hevitable—Covenant restrictive of transfer, validily 
of—Covenant running with land—~Itmiam, mean- 
ing of. A 

A tenancy described as an diam may be assunt- 
ed to be a permanent, heritable and transferable 
tenure. [p. 556, col. 1.] 

Jogesh Chandra Roy v. Makbul Ali, 60 Ind. 
Cas. 984; 47 C. 979; 25 C. W. N. 857, followed. 

ÁS a general principle a covenant is said to run 
with the landifitisofsucha nature thatit direct- 
ly afects the use of the demised premises in a 
manner which the lessor thinks will be beneficial 
to him. [p, 556, col 2.] . -~ . P 

Weliams v. Earle, (1868) 3 Q. B. 739; 9 B. 

& S. 740; 37 L. J. Q. B. 231; 19 L. T. 238; 16 
W. R. 1041, Mc Eacharn v. Colton, (1902) A. C. 
104; 7: L. J. P. C. 20; 85 I. T. 594," West 
v. Dobb, (1869) 4 Q. B. 634; 9 B. & 8. 755; 38 
L. J. Q. B. 289; zo L. T. 737; 17 W. R.879, relied 
upon. : 

A lesse of a permanent, heritable and transfer- 
able tenancy, contained a covenant to the effect 
that if the tenant transferred the property he 
would pay to the landlord, out of the purchase- 
money m his hands, one-fourth as nazar, and would 
obtain registration of the name of the transferee, 
and tha: if he failed to do so, the transfer would 
be invalid and the tenant would continue to be 
liable fcr the rent: 

Held, (1) that having regard to the provisions 
of sections 10 and 12 of the Trausfer of Property 
Act, the covenant was valid; fp. 556, col. r$ 

. Abhiram Goswami v. Shyama Charan Nandi 
4 Ind, Cas. 449; 36 I, A, 148; 36 C. roo3; ro C, 
IL. J. 284; 6 A. T. J. 857; 11 Bom. L. R. 1234; 
19 M. I. J. 530; 14 C. W. N. r (P. C), followed. 

(2) that the covenant was one running with 
the land and was binding upon all holders oí the 
tenancy during the entire period of the subsistence 
of the lease, -. [p. 556, col. 2.] 

Appeal against tbe decree of tle Sub- 
ordinate Judge, Chittagong, dated tle 
asth May 1920, modifying that of the 


` Muhsif, Cossim Bazar, dated the 25th 


April Igra. | 
Babus ‘Biraj Mohan Majumdar and 

Chandra Sekhar Sen, for tle Appellant. 
Babu Narendra Kumar Das, for the 


Respondent. 
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JUDGMENT.—This is-an appeal by the 
plaintiff in a suit for rent instituted against 
two defendants. ‘The Court of first in- 
stance decreed the claim against the fitst 
defendant -aloné, «Upon appeal the lower 
Appellate Court’ has made the second de- 
fendant alone liable for arreats. On- the 
present appeal, the plaintiff has contended 
that the first defendant also is liable for 
the rent due. ` ..- 

The tenancy was created on the 23rd 
March 1908 when. a Rabuliyai was executed 
by the seocrfd defendant in favour of the 
plaintiff. The tenancy is described as- an 
#mam and consequently, on the authprity 
of tke decision in Jogesh Chandra Roy 
v. Makbul AH (x), it may be. assumed; 
that the tenancy was a permanent, herit- 
able and transferable tenure. The lease 
contained a covenant to the effect that 
the tenant would, if he transferred the 
property, pay to the landlord, out of the 
purchase money in his: hands, one-fourth 
as asar, and would obtain registration 
of the name of the fransferee. The covenant 


-futther provided that if this step was not 


taken, the transfer woüld be invalid and 
the tenant would contince fo be liable 
for the rent. The provisions of sections 
IO'and x2 of the Transfer of Property 
Act make it abundautiy clear that a res- 
trictive Covenant of this description is 


' Valid, when inserted in. a lease between 


Ph. d 


= sion of the Judicial Committee in Abhiram. 


a landlord and his tenant, Reference may 
in this connection be made to the deci- 


Goswami v. Shyama Charan Nandi (2), 
which shows, that a lessor, even when the 
lease is a perritanent one, may, by apt 
words, prohibit alienation by the lessee 


_and make a Dréach of this conditign a 


condition for forfeiture of the lessee’s 


"interest, We must consequently proceed 
“on -the assumption that this covenant 


was valid and operative as between the 
landlord and.the tenant. 

After the grant of the lease, the lessee 
executed a mortgage in favour of the first 
defendant. Before the loan had been re- 


. paid, the lessee defaulted with the result 


(1) 60 Ind. Cas. 984; 47 C. 979; 25 C. W.N. 


57- En 

(2) 4 Ind. Cas. 4491 36 I, A. 148; 36 C. 1002: 
109 er L. J. 284; 6 A. L. J. 837; i Bom. L.X. 
12345 19 M. L. J. 530; 14 C, W, N, 1 (P. C.). 


‘that the landlord obtaimed a decreé fot 
arrears of rent aud brought uthe tenure to 
Sale. At the execution sale, Tig fitst ae- 
fendant, the mortgagee, became ` 
Chaser. On the 2nd April 1917, the firs 
defendant transferred the property - pur- 
chased by him to the second defendant, 
On the 24th April 1918 the plaintiff insti- 
tuted this suit for recovery of arreats of 
rent due, The first defendant urged that 
he was no longer liable for the rent as he 
had transferred his interest in the tenancy 
to the second defendant. The plaintiff 
contended that the transfer was collusive. 
The Courts below have arrived at divergent 






“conclusions,. The Trial Coutt held that the 


transfer was not genuine while the Court 
of Appeal below has held that the transfer 
was genuine. We must consequently deter- 
mine the liabilities of the parties on the 
assumption that the transaction was genuine. 
- The first question which requires consider- 
ation is, whether the covenant in the 
lease was Binding between the landlord 
and the original tenant only, ot, whether 
it was a covenant running with the land 
and Binding upon all holders of tFe ter er cy 
during the entire period of tlie subsisterce 
of the lease, In or opinion, the cover ant 
is a covenant running with the land, As 
a general principle, a covenant is deemed 
torun withtheland,ifitisof sucha nature 
that it directly affects the.ttke of the demised 
premises in a manrer which the lesser 
thinks will be beneficial to him. It hes 
been ruled that an express coverart not 
to transfer the land without the coreert 
of the landiord is a covenant which suffi- 
Giently attaches, and Goncerrs, tte demised 
premises, and Consequently is a covenant . 
rün;ing with tle landi; Williams v. Earle 
(3), McEachara v. Cotton (4) and West 
v. Dobb (5). There is no doubt in this 
case, that the landiord must have intended 
that the restriction lie imposed upon the 
rigfit of alienation of the tenant, would be 
operative dtfring the entire period of the 
subsistence of the lease. The lease was 


(3) (1868) 3 Q. B. 739; 9 B. & S: 740; 37 ILe 
J. Q. B. 231; 19 L. T. 238; 16 W. R. 1041. 
a (1902) A. C. 104; 71 L. J. P. C. 20; 85 L. 


« 594. 
(5) (1869) 4 Q. B. 63419 B. & S. 755; 38 
L. J. Q. B. 289; 20 L. T. 737; 17 W. R, 879. 
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‘permanent’ and there is: no’ reason why 
the landíord should Have covenanted for 
payment of -chouth only in the event of 


the fransfer By the original tenant. It ` 
follows accordingly that this covenant ' 


was operative not merely between the 
second defendant and the plaintiff but also 
between the first defendant and the plaintiff 


when the fornier purchased the tenancy | 


at a sale in execütion of a rent decree ; 
and if the covenant was operative as against 
the land in the hands of the first defendant, 
it would be.equally operative when he 
attenipted to transfer the land to the 
second defendant. The question thus arises, 
whether, in these circumstances, the first 
delenit is liabe to pay rent urcer 
the terms of the lease. The decision of 
this Court in Rup Chand Ghose v. Narendra 


Krishna Ghose (6), shows, that the answer 


must be in the affirmative. We - must 
hold accordingly ‘that the first defendant 
did not divest himself of his liability to 
pay rent by the execution of the conve yance 
in favour of the second defendant. We 
need not consider, whether the conveyance 
has created a. valid title in the second 
defendant as against the plaintiff. It is 
sufficient for us to hold, for the purposes 
of this appeal, that the first defendant 
has not divested Rimself of the liability 
to pay rent. Nor do weset aside the decree 
for rent made by the lower Appellate 


Court against the se®ond defendant, inas-- 


much as the second defendant lies not 
preferred an appeal. 

The result is, that this appeal is allowed 
and the decree of the Subordinate Judge 
modified, There will be a.decréé for rent 
against both the defendants, -We direct, 
however, that the plaintiff do execute this 
decteein ‘the fitstinstance against the tenure 
itself, If by.thesale of the tenure , the judg- 
ment-debt is not satisfied, the plaintif will 
be entitled to. proceed against either of the 
. défendants at his choice. As the gtound 
on which this appeal las succeeded was 
not taken in-eitler of the Courts below, 
each party will pay his own costs through- 
out the litigation. : 

mK. ` : 4 ppeal allowed, 

(6 28 Ind, Cas, E 19 Ce W. X. IIR 
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; - ALLAHABAD HIGH COURT. 
EXECUTION First APPEAL NO. 87 OF 1921. 
""Eebruary 28; 1923. zs 
Present. —Mr. Justice Piggott and Mr, 
~-- “Justice Walsh. ~ 
Raja DUTT- PRASAD SIN GH—DECREE- 
^ UC HOLDER-— APPELLANT ^ - 
~: * .UETSUS ` ° - 
SRI ‘NARAIN—Jopouient-Daptor— : 
| + ^ DEFENDANT. i SN 
Civil Procedure Gode (Act V of 1908), O. KAI, 
| Yr. 66, 8o— Execulion of decree—Sale proclamation: 
Objection —Sale held before objection disposed, 
of— Application “to set aside sale on payment of 
"decretal amount. ` 
- An execution sale^was held- while an objectos 
-to the. amount stated in the sale proclamation 
was on the file of the Execution Court and un», 
‘disposed of and the judgment-debtors' were allow- 
‘ed to use the provisions ci O. XXI, r: 89 cf the 
-Civil Picccdure Cede; under protest subject to- 
an adjudication after {he sale had been held as. 
to the amount for the recovery of which the sale 
‘Ought ically io Lave been .o1dered: 
Held, that the procedure adopted by the Exe- 
cuticn Comt. was irregular. [p.-558, col, 1.] 


- Execution first appeal from a aecree. 
of the Subordinate Judge, Muttra. ; 

.Mr. Surendra. Nath. Gupta, for the 
Appellant, NEN 

‘Messrs. : Gulzavi Lal, Narain Prasad - 
Asikana and Satish Chandra Das,. lor the. 
Respondent. 


.JUDGMENT.—We have now before us 
an appeal by the decree-holder in a suit- 
on. 4 mortgage in which the preliminary. 
decree for sale was passed on the 4th of 
March r9ro and the decree absolute for: 
sale on the 30th of April r915. We dis- 
posed of yesterday two appeals arising. 
out of the execution of this final decree. 
but the question raised in. the present ap-- 
peal is. wholy different. It concerns the 
liabilities of the three judgment-debtors 
who appear on the record as defendants 
Nos. 2,4 and 5.. Itis admitted that both 
in the ‘preliminay. decree and in the final 
decree the liability .of these aefendants 
was limited to a certain ageregate sum, 
made up of no less than six items set forth 
in detail in the judgment..itself. -The 
question raised by this appeal is as o the 
direction contained in the preliminary and 
in the final decree on the , question oi in : 
terest. The great point in favour of the 
decision of the Court below is that it has 


continued to apply the same method of 


ealcülation in. the matter. of accumulating 
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NILKANTH £. MAHABIR SINGH: 
interest from the date of.the final decree the parties to bear their o in thi 
onwards as had undoubtedly been applied Court, pom 


in drawing up the final decree for sale. | z,x,. | A ismissed 
On this ground alone we are disposed to ` ; i aa 
affirm the decision of the Court below, n 


more especially as we are not prepared 

to say that it was anything buta fairly 

equitable adjudication of the rights and 

liabilities of the parties, If we thought 

it necessary to go further into the argu- 

ments which have been addressed to us, 

there are a good many other questions OUDH JUDICIAL COMMISSIONER’S 
which we should have to discuss. We COURT. 

only think it necessary to say that our SECOND CIVIL APPEALNO. 100 OF 1922. 
order affirming the decision of the Court January 3, 1923. 

below must not be understood as endors- Present.—Panait Kanbaiya Lal, J.C. 
ing the very curious procedure followed NILKANTH—D EFENDANT—APPEILANT 
versus 


in that Court over the manner in which 

the provisions of O. XXI, r. 89 of the Code MAHABIR SINGH—PLAINTIFF , AND 

i ria Procedure have been applied in s A ar NG a IQ P 
at Court, In effect, the property of ivil Procedure Code (Act of 1908), 5. 47, 

the judgment-debtors Em uU was x 1 T E E 376), e = 2 pals Oana 

allowed to go to sale while an objection decree—Pre-enrptor, whether bound io deposit costs 

to the amount stated in the sale proclama- awarded to vendee along with purchase-money— 


tion was on the t : Pre-emptor, whether entitled to deduct costs from 
n the file of the Execution Court amount of purchase-money=-Failure to comply 


and undisposed of. The judgment-debtots with decree—Appeal, whether lies. 

concerned | were, therefore, allowed to use Sections 14 and 15 of the Oudh Laws Act con- 
- the provisions of O. XXI, r. 89 of tain no provisions similar to that contained in 

the Civil Procedure Code, under protest, T.14 9f D E pic erra ng ANA 
and subject to an adjudication atter the gadition to the purchase-money, the costs, if any, 


sale had been held as to the amount for awarded to the defendant vendee. [p. 559, Col. 2.) 
the recovery of which the sale ought really In any case, where the decree itself does not 
so direct, the defendant vendee is, not entitled 


to have j j - 
4 2 been ordered. We think it suffi- {o claim that the costs awarded to him should 
cient to say that this procedure was, in be paid with the purchase-money within the 


our opinion, irregular and that we should time allowed by the decree. On the other hand, 
have felt considerable difficulty about. 4 reemptor decree-holder is not entitled to 
educt from the amount of the purchase-money 


Mc d 
m it, if the Memorandum of Appeal the costs awarded to him and to deposit only the 
efore us had contained a plea which expli-  palance in Court. [p. 559, col. 2.] 
citly challenged the right of the Execution Ishri v. Gopal Sayan, 6 A. 351; A. We N. (1884) 


Court to adopt that procedure, Taki 125; 4 Ind. Dec. (N. S.) 51, Bechai Singh ve Shams 
P Er : 18 ‘Nath Tewari, 10 Ind. Cas. 454, Parmanand Raot 


this view of the case we are satisfied that 
* andi i v. Gobardhan Sahai, 28 A. 076; A. W. N. (1900 
the cr uss-objections filed by the judgment- 198;3 A. L. J. 604 and Kapuria Mal v. Wali d 
debtors must fai, if only for the reason hammad, 65 Ind. Cas. 250;214294; 23 P.L. R. 
e e are very doubtful whether the pt sels L. Je 354; (1922) A. I, R. (L) 142, dis- 
our justi j s wi ; 
tai nin ned iiy yid n in enter- - Baideo Parshad v. Baldeo Singh, 3 O. C. 323 
: & their objection atan in the manner andi Husain v. Amin Ullah, 15 Ind. Cas. 3371 
in which it did. As regards the pleas. 34 A. 596; 10 A, I» J. 153, distinguished. 
taken in the Memorandum of Appeal filed The effect of sections 14 and 15 of the Oudh 
by the d E Laws Act is that if a pre-emptor seeks to enforce 
the decree-holder, they are covered hi oth 
by our fin ding that the mie tied. oi cal his decree, he can only do so by paying the pur- 
T : = : calcu-  chase-money into Court either before or on the 
lation applied by the Execution Court in day fixed for such payment before the Court rises, 
the matter of interest is the method which andif he does not so pay the sum, the decree 
was adopted in the final decree for sale, Desa Nk void ‘se the tight E pre-emption awarded 
Qu these grounds we dismiss both the “Order ic ears | 
S 1€ Order XXI, r. 19, of the CivilProcedure Code only 


appeal aud the cross-objections, leaving  jpplies to a case where au application is made 
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to a Court for the execution of a decree under — 


which two parties are entitled to recover sums 
of money from each other. It has. no applica- 
tion to a decree for pre-emption under which 
costs are awarded to the vendee, [p. 560, col. 1.] 


A vendee against whom a decree for pre-emp-: 


tion is obtained subject to the payment -of the. 
purchase-money within a certain time is not a: 
erson entitled to recover that purchase-money, 
rom the plaintiff. It is open to the latter to 
pay that money, if he'chooses to enforce his 
pre-emptive right, within the time allowed by 
the dectee, or withhold payment and allow the: 
decree to lapse. If he adopts the latter course, 
the vendee cannot compel.him to make the pay- 
ment or seek to recover the  purchase-money by 
an application for -execution. He may be able 
to recover the costs,ifany, awarded to him against 
the, plaintiff, but he cannot compel the plaintiff 
to take advantage of his pre-emptive right. 
[p. 560, col. r.J ` l 

The question- whether the terms of a pre-emp- 
tion decree have been complied with or not 
is one affecting the satısfaction or the dis- 
charge of the decree within the meaning of sec- 
tion 47 of the Civil. Procedure Code, and an ad- 
judication of the question is, therefore, appeal- 
ble. -[p. 56r, col.r.]] .. ! i 

Bharath Singh v. Dharam Singh, 21 Ind, Cas. 
193; 17 O. C. 14 and Jaggar Nath Pande v. Jokhu 
Tewari, 18 A, 223; A. W. N, (1896) ‘43; 8 Ind. 
Dec. (N, S.) 856, relied on, E 

Janga Singh v. Lachhmi Narain, 57 Ind, Cas, 
488; 23 O. C. 254; 7 O. L. J. 378; 2 U. P. L.R. 
(Q) 171, dissented from. . 

Appeal against thejudgment and decree 
ofthe Subordinate Judge, Rai Bareli, dated 
the 16th January 1922, upholding an order 
of the Munsif, Dalmau, dated the 13th 
June 1921. este Gi : 


Dr. J. N.. Misra, for the Appellant, 
Mi," M. 4. Khan, for Respondent 
No. I. - : 
JUDGMENT,—The plaintiff” obtained 
& decree for pre-emption which directed 
the payment of Rs. 200 to the defendant- 
vendee within a certain time. It also 
awarded certain costs to the plaintiff 
In pursuance of that decree the’ plaintift 


deposited Rs. 177-4-3 on the 6th Novem- 


ber -192(, deducting Rsi 22-11-9 due to 
him on account of those costs. On appeal 
the decree was mouified and the plaintiff 
was required to pay Rs. 212 to the de- 
fendant-vendee in addition to the amount 


which he was directed to pay by the Court . 


of first instance. The decree of the Ap- 
pelate Court awarded the. defendant-ven- 
dee his costs of the appeal. - Within the 
time allowed by the appellate decree the 
plaintiff deposited Rs. 212 for payment 
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to tue defendant-vendee. "The question 
for consideration is whether the said. 
payments can be .regarded as-sufficient 
compliance with the decree.- > 

"The Courts-below held that- the plain- 
tiff was entitled to deduct the costs award- 
èd to him by the Court of first instance 
from the amount payable by him to tu 
deféndant-vendee and that he was rot 
liable to deposit the costs awarded to the 
latter by the appellate ‘decree in addi- 
tion to the pre-emption money. - 
" The learned Counsel for the defendant-. 
appellant relies on ^O. XX, T. 14, of ire 
Code of Civil- Procedure which equus 
that the decree shall direct that on pay- 
ment into Court -f the purchase-muLey 
together with the costs, ii any, aeciced. 
against the plaintiff on or before tke date 
specified’ therein the defendant shàl, ce- 
liver: possession of the propeiiy to tLe 
plaintiff.. The decree im the present case 
did not, however, contain any direction tc1 
the payment by the plaintif oi the costs i- 
curred by the defendant-vencee in acuitia., 
tothe purchase money. There was.an ine 
dependent order awardiug costs incurreu by 
aim in his appeal, but the .enforcement 
of the decree for pre-emption - was not 
made contingent. on the payment of those 
costs in addition to the purchase-money,:- 
Sections 14 and 15 of the Oudh Laws. Act. 
(XVIII of 1876), moreover, contain no 
similar provision -requiring the - plaintiff 
to pay in addition to. the purchese-morey 


“the costs, if any, awarded to tlie defendant- 


vendee. On either ground the defendant- 
vendee is not entitled to claim that the 
costs awarded to Him by the Appellate 
Court should also have been paid. with 
the purchase money Within the time a]. 
lowed by the decree. < é 
It is objected, however, on behalf - of 
the defendant-vendee that the payment 
of Rs. 177-4-3 oa the 6th November 1920 
foliowed by another payment cf-Rs. 217 
on the 5th May 192i was in any case in- 
sufficient, because if the detendant-vendee 
was not entitlea to claim a pre-payment 
of the costs awarded to him by the Appel- 
late Court, the plaintiff was in any case 
not entitled to deduct the costs awarded 
to him by the decree of the Court of first 
instance from the amount which he ' 
was liable to pay to the defendant-vendee. 
On behalf of the plaintif) reliance 3s piaced 
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on O. XXI, r. 19, of the Code of Civil 
"Procedure and the decision in Ishri v. 
Gopal Saran (z) which was followed 
in Bechat Singh v. Shami Nath Tewari 
(2 and Parmanand Raot v. Gobardhan 
Sahat (3) and*recently in Kapuria Mal 
v. Walt Muhammad (4). 2 ioc 
Order XXI, r. 19, of-the Code ot Civil 
Procedure applies, however, to cases when 
an application is made to a Court for tie 
execution of a dectee- under which two 
parties are entitled to recover sums of 
money from each other, A vendee against 
whom a decree for. pre-emption has been 
obtained subject to the payment of the 
purchase money within a certam time 
is not a person entitled to recover that 
purchase-money irom the plaintif. It 
is. open to the plaintiff to pay that money, 
if he chooses,to entorce nis pre-emptive 
right, within the time allowed by the de- 
cree or withhold payr ent and allow the 
decree to lapse. If he adopts the latter 
course, the defendant-vendee cannot com- 
pel him to make the payment or seek to 
Iccover the purchase-meney by an appli- 
cation for execution, He may be abie 
to recover the costs, if any, awatded te 
him against the plaintiff, but he cannot 
-compel the plaintif to take advantage 
of his, pre-emptive right. The decisions 
above referred to, extend by analogy the 
provisions of O. XXI, r. 19, of the Code 
of Civil Procedure, to decrees for pre-emp- 
tion; but apart from the difficulty of apply- 
ing the principle of set off to suits for pre- 
emption, which stand on-a different foot 
ing, the efect of sections 14 and 15 of the 
Qudh Laws Act (XVIII of 1876) which 
governs cases of this character, is that if 
the plaintiff seeks to enforce a decree, 
he can only do so by paying the purchase- 
money into Court elthet before or on the 
day fixed for such payment before it ríses 
and that if he does not so pay the sum, 
the decree ‘becomes void and the right 
oí pre-emption awardee by it is lost. | 


(N. $.) 51. z : 2 : 
(2) 1o Ind, Cas. Ws ; 
ol 28 As 676] A. W. N. (1906) 198; 3 A. L, 


* Qo * 2 
z (0 63 Ind, Cas. 259i 2 Ln 294} 23 P. L. R. 
4 Én Ix J. 354 (1923) AL LR. (L) 142. 


El 


Je 
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. The Courts below relied on the decision 
in Baldeo. Parshad v. Baldeo Singh 15): 
but in that case, as in the similar. case ol 
Ait Husain v. AminU ullah (6), the plaintiff 
hac deposited the entire pre-emption 
Money within the time allowed by tke 
decree and subsequently withdrew portion 
thereof by attachment ii satisfaction of 
the costs awarded to him by that decree,- 
There was no stich attachment applied 
for in the present instance. It is also 
argued ón behalf of.the plaintiff-respondent 
that no appeal lay to this Court or to tle 
Court below and reference has been mace 
in support of that contention to tle 
decision in Janga Singh v. Lachhmi Narain 
(7. But as pointed out in Bharath Singh 
v. Dharam Singh (8) and Jaggar Nath Pande 
v. Jokhw Tewari (9) a Gecree for pre-emp- 
tion .becomes inoperative on the expuy 
of the time limited for payment without 
such payment having been made. I is 
in effect discharged on the happening 
of such a default, The question wietle 
such a payment was mace or roi witk 
the time allowed is a question affect.rg 
the satisfaction or discharge of the dec1ee 
and as such it falls within thé purview 
of section 47 of Code of Civil Procedure, 
In Janga Singh v. Lachhmi Narain (7) the 
view taken by Wazir Hasan, A. J. C., was 
that a decree for pre-emption was com- 
plete in itself and that a subsequent order 
declaring that the decree had become 
void owing to the failure of the plaxtifi 
to pay the purcbase-money within the 
time fixed by the decree could rot Ee treat- 
ed as a decree against which an appeal 
could be preferred. But ke did not base 
his decision on that ground and preferred 
to go into the merits and came to tke con- 
clusion that the decree bad become in- 
operative by reason of the non-compliance 
‘with the direction given by that decree, 
It is true that a decree for pre-emption 
is complete in itself and that in case of 
a non-iulfilment of the condition laid 


E 


d 3 O. C. 323. ; 

6) 15 iud. Cas, 337; 34 A. 596; 10 A. Lr J 

153. . 
7) 57 Ind, Cas, 488; 23 O. €, 2341 7 O. L. Jo 

378; 2 U. P. L. R. .(O) 171. é t d 
e 21;Ind. Cas. 1034 17 O. C. i1g. 

. (9). 18 A. 223; A. W. N. (1898) 43; 8 Ind. Dee; 

(N. 8.) 856, ^7 d ease pr * 
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down by that decree, no final decree is 
"necessary. But a. decree may-be a condi- 
tional decree in so far ‘as it may contain 
preliminary directions for the doing of 
‘certain things; , and final or absolute in 
so far as it may definè its scope or opera- 
tion in the event of a certain contingency 
"happening ör not happening. “It may com- 
- bine a preliminary direction with the effect 


jt would finally have, if that direction was `- 


‘not complied: with. -The «question whe- 
therin a particular case that direction 
has been complied with or not .is a-ques- 
tion. which arises independendtly of that 
: decree and:can only be determined under 
‘section 47 of the-Code of Civil Procedure. 
Such a-determination involves an adju- : 
‘dication of the question whethér the de- 
cree has’ been. Satisfied .or discharged and 
-is-open to an appeal -by force of'section 
2 of the Code:of :Civil Procedure which 


treats: such orders as decrees : from which 


. au -appeal is maintainable. . 7 
The learned :Counsel for the plaiatif- 
respondent.has-21so referred to tbe deci- 
: sion.of Ganga Dhur v; Anrudh Singh (io). 
Bat as ‘pointed dnt inc Bharat, Singh: v. 
^|Dharam :.Singh — (8) it does- - appear 
/whetler the-terms of that decree provide 
forthe dismissal of the suitin case of non- 
. payment or left, the dismissal to come into 
‘operation: irrespective of the decree un- 
. dersection 13 0f the Oudh Laws Á-t t(XVIH ` 
of 1876); Assuming thatit did, the view 
there taken -cannot be: sustained in view 
of th» provisions- of section.47, read with 


section 27 of the Civil Procedure Code. The : 


.appeal must be: allowed and it hereby is 
allowed and: the orders of the Courts be- 
low set aside.. Tae defendant-appellant 
. will, in. the. circumstances, cet his costs: 
ffom the.  Blaintitt-respoudent" through- 
Uira D oU xw 
E ZE — ` Appeal alowed. , 
(10) it o: E SIM ce tc x 
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: “PRIVY COUNCIL. 
APPEAL FROM THE CALCUTTA HIGH KODE, 
=. October 31, 1919. 

Present “Lord Shaw, Sir Jobn Edge, Kn; 
Mr, Ameer Ali, Sir Lawrence. Jenkins, KT., 
Mohunt BHAGWAN RAMANUJ— 

| PLAINTIFE—APPELLANT. 
Versus | E 
RAMERISHN A BOSE AND. ANOTHER— 
. DEFENDANTS~-RESPONDENTS, — 
Limitation Act (IX of 1908), s. 28, Sch. 1, 
Ari, 139—Lease of land for term—Rent mot 
. paid for more than 12 years after. expiry of ierm—-— 
Suit to recover-possession—Plaintiffs’ title, whether 
extinguished. 
In a suit to recover possession of certain property 
it appeared ‘that the defendants’ ancestor had a 
lease of the propettyin suit, which expired- more 
than i2 years before the date of. the suit and 
that no fresh agreement. was entered. into 
between the parties: | ~ - 
n Held, (1) that the suit was barred - under Art. 
-139 oi the Limitation Act; 
^. (a)-that the Statute operated to revoke the 
estate that was originally vestéd in the plaintiff 
andto confer statutory estateon the defendants 
and, therefore, iio declaration ‘of tlie plaintiff's 
title could be made. 
Medan Mohan Gossain v. Rian Ramesway . 
. Malia, 7 €. Ts. J. 61 ry Chandri v. . Daju Bhan, 24 
B. 504; 2 Bom. L. R. 491, peter ree to. 
- Appeal. from the judgment and decies “a 
‘the Calcutta High .Court : (Fletcher ‘and 
“Richardson, J. J. ) dated. ae May 1915 and 


the r5th J tly 1915. 


. FACTS appear from thé fallovag judg- 
ment of the. Calcutta High Court .. 


Fietcher, J. —(May, 28, 1915). — iig i is an 
appeal from a decision of the learred Sub- 
otdinate.Jiudge of Cuttack, dated the 28th 
"March 1912. The defendants are the appel- 
-lants before us.» The plaintift brought this 
“suit to recover possession ef certain lands 
-from .the defendants. One of the, issues 
raised in the case was whether the suit 
-wag barred by limitation. The learned 


. Judge found that the suit was barred. by 


limitation, but, he considered that as the 
title was originally in the plaintiff, he ought 
-to g ve the plaintiff relief by way of making 
.& declaration of titlein his favour, Against 
that decision, the present defendants have 
appealed. to this Court. From, the facts 
found by the learned Judge of the Court 
‘below, it-is clear that the case is barred 
by limitation. The learned Judge alse 
4 


Y 
` 
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found so, he defendants’ anvestor had 
a lease of this property, which expired 
more than 12 years ago. At any rate, 
‘the learned Judge has found that no fresh 
agreement was entered into between tlie 
parties nor wes there any evidence from 
which it cculd be inferred that there was 
a new tenancy. The question, therefore, 
atises, ''Does Att. 139 of the First Sche- 
dule to the Indian Limitation Act apply 
to a case like this?” - The decisious of 
this Court are that Art. 139 does apply. 
A tenancy by sufferance by a tenant holding 
over whoselease has expired, does not apply 
in his country. That has been held in 
the.case of Madan Mohan Gossain vw. 
Kumar Rameswar Mala (I). A similar view 
has been adopted by the Bombay High 
Court in the case of Chandri v. Daji Bhau 
(2). The result, therefore, is, that the 
present suit is, as the learned Subordinate 
` Judge says, clearly barred by limitation. 
‘The learned Judge, however, has considered 
that in a case of this nature, wken tke 
-suitis barred, the title still remains vested 
in the plaintiff. That obviously is not so: 
under section 28 of the Indian Limitation 
Act, it is expressly provided that at the 
expiration of the period prescribed by the 
Act for limitat on of suits, not only is the 
remedy barred but the rightis gone. That 
is quite clear. That being so, the Statute 
has operated to revoke the estate, that 
was otiginally vested in the plaintiff, and 
to confer a statutory estate upon the de- 
feridants. In that view, tke judgment 
appealed from cannot be supported. The 
present appeal must, therefore, be allowed 
-and the plaintiff's suit dismissed with 
costs both in this Court as well as in the 
lower Court, The Bearing-fee will be accord- 
ing to the scale of the Courton the value 
of the suit. 

Nobody appearing in support ofthe.ctoss- 
appeal itis dismissed. 

Richardson, J.—1 agree. 

An -application for review of tke judg- 
ment was made when the following judg- 
‘ment was delivered ; the appeal was re- 
heard in the presence of both parties :— 

Fletcher, J.—'The point that we dealt 
with on the last occasion was a point of 


(o 7 Che Js Ols < 
(2) 24 B. 50442 Bom, I. R, 491. 
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law arising on the findings of fact mad 

by the learned Subordinate Judge in his 
judgmert, On that occasion, Sir Rash 
Bebati Ghose, o: bebalf of the appellants, 


„accepted the findings-of fact mace by tke 


learned Subordinate Judge, and argred 
that the learned Judge had arrived at a 
wrong conclusion on a poirt uf law. We 
accepted the argument put forward by Sir 
Rash Behari, and decreed the appeal. 
On tke appeal coming on before us fct 
re-hearing both-sides agree that on tle 
findings of fact made by the learned Judge 
of the Court below, his judgment carrot 
stand. But the learned Counsel for the 
plaintiff-respondent has asked us to dissert 
irom the findings of fact made by tle 
learned Subordinate Judge, on which his 
judgment is based. "Tte defendants, who 
are the appellants before us, claim through 
their grand-father who had got a lease 
ot the property for 18 years in the benam? 


-of Bishnupriya. That lease expired in 


1880. Thestory put forward by tke plaint- 
iffisthatthere wasa verballease of arra: Ber 
ment between one Hati Ballav Bose and 
the former Mohuut Hayagriba in tke 
year 1887. The evidence shows that tke 
late Mohunt Hayagtiba was gathered to 
his fathers tefore the date of the lease. 
An attempt was made by some of tte 
plaintiff's witnesses to place this verbal 
arrangement at an earlier date helo1e tle 
death cf Hayagriba. That was the case 
which the plaintiff invited tle learred 
Jtidge to express his opinion on, end wien 
that case failed as false tbe learred Judge 
clearly and rightly reiused to enter into 
a consideration of the case that this man 
Hari Ballav had entered into some arrarge- 
ment other than that set up, resultirg ir 
his possession of the property as a licercee. 


-In that, I think, the learned Subordirate 


Judge was quite right. The documentary 
evidence read to us leaves no doubt in my 
mind that Hari Ballav was connected with 
the property solely asa relative ot guardian 
of the two present defendants. Tle decu- 
mentary evidence seems to me to be conclt- 
sive on that. This story about the verbal 
lease to Hari Ballav or his enterirg irto 
possession of the property cs a licersce 
in his own right, I am satisfed,; is wholly 
untrue, On the evidence, I am clearly 
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. of opinion that the learned Subordinate 


Judge came to a correct conclusion. That 


-being so, the learned Judge was right 


when he held that the suit was barred by 
limitation. We pointed out in our former 
judgment that on-that finding the learned 
Judge was not entitled to give to the plaint- 
iff the relief that he-has given. For the 
Second time, I must express my dissent 
from the result arrived at by the learned 
Judge of the Court below. The appeal 


must, therefore, be decreed and the plaint- 
iff s suit dismissed with costs in both Courts. 


Richardson, J.—I agree. 


Messrs. L. De Gruyther, K.C. eud Dube, 
for the Appellant. ` 


Mr. William Garth, for the Respondents. 


JUDGMENT.. 


Lord Shaw.—In.the opinion. of their 


Lordships, no reason has been shown. for 
disturbing the judgment of the High Court. 


The question of fact is concluded by the 
concurrent findings of the. Courts below. 
Their Lordships will humbly advise His 


Majesty that tne appeal stand dismissed : 


with costs, E < 
E, Si D. . Appeal dismissed- 


OUDH JUDICIAL COMMISSIONER’S 

| i COURT. 

FIRST CIVI, APPEAL, No..7o OF 1921. 

. February 12, 1923. E 
Present:—-Mr. Dalal, A. J. C., and 
Mr..Simpson, A. J. C. 

RUP KISHORE—PLAINTIFR— 
APPELLANT 
l versus 
KANHAIYA LAL AND OTHERS— 
. DEFENDANTS— RESPONDENTS. 

Will,. construction of —Láife-esiale oniy created 
—Remainder, whether can remain in suspense 
‘—Devolution of residue, how effected — Hindu Law 
—Morigage by father—Són, | liability of—Debt 
whether. immoral— Burden of proof—Suit | against 
manager of joint family—FPresumption. 

Wherever a life-estate is created by a Will 
the remainder cannot remain in suspense but 
must vest in some one immediately on the death 
of the testator. [p. 566, col. 2.] 

Jotendromohun Tagore — v. 
Tagore, 18 W R.3598tp 37119 B L R. 377i 
X. A. Sup. Vol.47; 2 Suth. P. C, J, 692: 3 Sar. P, 
C. Js 82 P. C.), explained, 
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.21; 13 I. A. 1; 10 Ind, Jur. 151; 


` Golab Chand, 27 C. 724 


.of the absolute estate. "The son, on 
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Jugmohandas v.: Sir Mangaldas, 10 B. 528; 
5 Ind. Dec. (N. 8.) 742, Tarokessur Roy v. Soshi 
Shikhuressuy Roy, 9 C. 952; 10 L A. 51; 13 C. L. 
R. 62; 7 Ind. Jur. 327; 4 Sar. P. C. J. 439; 4 Ind. 
Dec. (N. 8.) 1284 (P. C), distinguished. 

A Hindu son cannot escape liability under a 
decree obtained by a mortgagee against his father 
and karia of the joint family unless he proves that 
the mortgage-debt was contracted for immoral 
or illegal purposes or was of an illusory character, 
whether the decree had been executed or not. [p. 


Nanomi Babuasim v. Modhun Mohun, 13 C. 
4 Sar. P. C. J. 
682; 6 Ind. Dec. (N. Si) 510 (P. C.), Bhagbut Per- 
shad Singh v. Girja Koer, 15 C.. 7175; 15 I. As 


- 


.568; col. 2; p. 569, col. 2.] 


- 99; 12 ind. Jur. 289; 5 Sar. P. C. J. 186; 7 Ind. 


Dec. (N. 5.) 1062 (P. C), Lala Surja Prosad v. 
at p. 747; 4 C. W. N° 
701; 14 ind. Dec. (N. S.) 475, Basdeo Lal v. Mahabir, 
59 Ind. Cas. 570; 23 O. C. 3441 8 O. L. J. 183 
3 U. P. L. R. (O.) 1, Sheo Shankar Ram v. Jaddo 
Kunwar, 24 Ind. Cas, 504; 36 A. 383; 18 C. W 


` N. 968; 16 M. L. T. 175; (1914) M. W. N. 593i 


IL. W. 645; 20 C. L. J. 282; 12 A. I, J. 11733 
16 Bom. L. R. gone I.A. 216 (P. C.) and Sake 
Ram Chandra v: Bhup Singh, 39 Ind. Cas. 280; 
39 A, 4357: 21 C. W. N. 698; r P. L. W. 567; 15 A. 
Li. J.437; 19 Bom. L.R. 498; 26 C. In J. 13.33 M. 


` Tn J. rq; (1917) M. W. N. 439; a2 M, L.T. 223 6 


L. W.213; 44 I. À. 126 (P. C.), referred to. 
. A Hindu executed a Willwherein he made two 
bequests, one to his wife and the other to his 
son; both forlife without any power of alienation, 
and without any provision as to the devolution 
coming 
into possession, executed certain mortgage-deeds 
and the mortgagee eventually obtained a decree 
for sale of the property. Plaintiff, the son of the 
alienor, therenpon sued for a declaration that 
the property was not liable to sale in execution 
of the mortgage-decree: i 
- Held, (x) that, according to the Will, the son 
succeeded to the life-interest on the death of the 
wife of the testator, that this life-interest com- 
bined with the residue to which he succeeded as ' 
heir-at-law and thateconsequently he became full 
owner of the property in suit; [p. 567, col, 2.1. 
(2) that the plaintiff having failed to prove 


. that the mortgage-debt was contracted for im- 


moral cr illegal purposes, his suit was liable to 


be dismissed. [p. 568, col. 2.4 


Whera suitis brought against the manag- 
ing member of a joint Hindu family the pre- 
sumpticn is that he is sued in a representative 
capacity. [p. 570, col. 2.] 

Bhagwatt Prasad v. Kallu Ram, 70 Ind, Cas. 
941; 25 O. C. 256; (1923) A. I. R. (O) 54 and Lala 
Surja Prosad v. Golab Chand, 27 C. 724 at p. 
747,4 C. W. N. 701; 14 Ind, Dec. (N. 5) 475, refer- 
red to. 


Appeal from the decree of the Subordi- 
nate judge, Mohanlalganj,  I,ucknow, 
dated the 22nd August r921.. l l 

Messrs. A. P. Sen and Har Dayal; for 
the Appellant. n 
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od UDGMEN®. — The ` plaintif, Rup - 
Kishore, miüor, under the guardianship 
of - his- mother instituted a suit 
for declaration in the Court of the 
‘ Subordinate Judge of Lucknow on roth 
September 1908: The first defendant was 
his-father . Kanhaiya Lal and the other 
defendants were transferees | from Kan- 
haiya Lal and had. obtained a decree for 
‘salé- on foot of two. mortgages, one of 7th 
July and the other of 2oth September 
1914. The. decree "was passed against 
Kanhaiya Lal ‘on 18th July 1917. Kan- 
. haiya Lal was the adopted son of Darogha 


‘Kishen Chard, whose wife was Musammat | 


. Shed Dei. On. 14th Jilly 1884 Darogha 


‘Kishen Chand-made.a Will of which Musam- -` 


mat Sheo Dei was appointed executor. 
‘There were two "bequests in the Will, one 
‘to Musammat Shéo Dei of all the testator’ s 
‘properties to hold during. her life without 
any power of alienation and. the other.in 
favour of Kanhaiya Lal on the termina- 
tion of the. life-estate of Musammat Sheo 
 iDei. -At the date.of the Will Kanhaiya 

.Lal:was about eight.years of age and the 
“bequest in-his favour was of a life-estate 
. without any. power . of „alienation. "The 
: testator died in 1884, and Musammat Sheo 
Del in 1907. The mortgages attacked by 


the plaintiff in his suit were executed by. 


‘Kanhaiya Lal: after the death of Musammat 
-Sheo. Dzi. The allegations in the plaint 
: on which the:plaintiff based his claim for 
‘relief wete tat the property in suit was 

the ancestral property of the family of the 

-plaintiff and Kanhaiya Lal, that Kanhaiya 

‘Lal was addicted to gambling, - prosti- u- 

tion and drinking and incurred debts at 

‘a heavy rate of interest to meet his expenses, 

that he executed the two mortgage-deeds 

without any. legal necessity and-for-immoral 
“purposes, : ‘that under the Will Kanhaiye 

“Lal had no power of transfer and that, 
.eyen if he had, the transfer of. joint. Hindu 

family property by the manager for immoral 

‘purposes was void and, inoperative. 

‘prayer was-for a declardtion that the prop- 
.erty-in suit was not liable to sale in exe- 
' cution of the decree obtained by- the mort- 
tgagees against Kanhaiya Lal on - ‘two 
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grounds: ~—(x) the plaintiff's rights. based. 
on the Will of KishemChand, and (4) on 


ec rights as a member, of:a ‘joint Hindu 


fanüly composed of himself, and, Kanhaiya 
Lal C 
Kanhaiya Lal did not put. in an ‘appear: 
ance. | The defence of the mortgagee de- 
_creerholder was that, under the Will, Kan- 
haiya “Lal . was. the. absolute,’ proprietor 
„of the property in: suit because’ the res- 
tfaint on alienation contained in the:W ill 
was void. Any right of the ‘plaintiff as 
a member of a.joint Hindu family in the 
property in suit was denied, zs. also the 
plaint allegation. that ‘the. debts were con-' 
tracted for immoral purposes, It was also 
urged that the plaintiff was born | subse- 
yuent to the date of the first mortgage. Da 
. The following five issues, were framed 
by the Trial Court— ` 
I. Was the plaintiff in existence" when 
the deed -of 17th- July 1914, was executed ? 
if not, cat he challenge ji. jas 
É A > Plaintif 
-How far-is ‘the Will ‘in favour of de; 
fondant No. r.by his father - legal and 
valid? ... -» _. Defendant. 
3. Had the defendant No. I. no. right 
tinder that Will to execute the ‘two deeds 
in suit ? es Plaintiff. 
4. Was the property in suit the joint 
family property of the plaintif and de- 
fendant No, r when the two deeds in suit 
were executed ?.. o à Pleni. 
sS. Were the deeds executed. for con- 
sideration of debts legally binding on the 
plaintiff, if issue No. ‘4°be found: in- the 
affirmative?  ..- c. Dgendant, 
At the request of the: ‘parties issues of 
law Nos. 2 to-4 were first decided, under 
O. XIV, r. 2; Civil -Procedure-Code. The 
learned Subordinate: Judge held that Kan- 
haiya Lal was absolute owner, of the prop- 
erty in suif tinder the- Will- of his father 
„and that, therefore, the property was his 
'self-acquired in which the plaintiff? had 
mo interest. It was admitted by both 
‘parties that the. proper ty was the sel- 
acquired property of-Kishen Chand. The 
piaintifi’s suit was, - therefore, dismissed: 
He ‘appealed. from” -that "dismissal end 
-a- Bench. of this Court set aside. the de- 
cree. of the Trial:-Court-on-toth January 
1921 and remitted the cuit for triel on the 
‘merits under /O. 3A, r 23, Civil 
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Procedure Code. 
sustain the. Trial Court's finding that Kan- 
haiya Lal was absolute owner of the prop- 
erty in suit as his self-acquired property . 
independently of the joint family of which . 
the plaintiff was a member. 

When the suit was received back by the 
first Couttitadded the following issues:— 

.6. Did the defendant No. x borrow- 
the money, and execute the mortgage- 
. deed in suit for illegal and immoral pur- 
poses as alleged ? . | 

.7. Did the defendant No. i execute 
the mortgage-deeds i in suit to pay off ante- 
cedent debts, as alleged ? ! 

8. What interest. E the défendant. 
No. I in the property in suit since the death ` 
. of the testator ? If he was possessed of 
mere life-interest, is it saleable i in the exe-. 
cution of. the. decree?. 

" On :these issues (the two- . previously 
. framed Nos. 1 and 5 and the three framed. 
on remànd) the findings of the learned Sub-. 
ordinate Judge were that the plaintiff was 
in existence at the time of the first mort-, 
"gage; that Kanhaiya Lal and. the plaintiff. 
were. owners of the property. in suit as 
members of a joint Hindu family; that the 
property was aücestral in the hands of. 
Kanhaiya Lal; that the deeds were not 
executed for illegal or immoral purposes;. 
that over 3,000 rupees of the consideration. 
of the first deed was borrowed to pay off. 
the-antecedent debts, and. that, though 
the itenis making up the consideration of 
the second deed of further charge did not 
construe antecedent debts, the plaintiff was 
liable to pay them with interest according 
to the terms of the deed asa decree for 
the amount had. already been passed: 
against Kanhaiya Lal, the mana ger of 
the joint family property. 

"The plaintiff has appealed from the 
decree passed on the basis of the above 
findings. The contesting respondents RENE: 
not objected by way of appeal. 

Put-shortly, .the grounds of attack on 
ps lower Court's judgment are twoi - 

That Kanhaiya Lal had no interest 
p Ane property: which he, : could. uu 
ef— ... 

. (a) , as. was held by- this ` "Court. in'- its 

order of remand, and 

: (b) according “to the. interpretation of 

the Will of ‘Kishen Chand,” 
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This Court refused tO- 


. what the iritention of the testator 
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2. ‘That the burden of proof was wrong» 
ly placed by the lower Court on the plaintiff 
to prove that the debts were contracted 
for illegal arid-immoral purposes, and that, 
in order to make the plaintifi liable under 
the two mortgage-deeds, the burden lay. 
on the mortgagee to prove that the debts. 
were contracted for family ‘necessity or 
the payniént of antecedent. debts. 

It was not argued here that the debts 
were tainted with immorality. 

. To take up- the first ground, The ques- 
tion whether Kanhaiya Lal had power. 
to transfer the property or nót was not 
before this Court to decide in previous. 
proceedings. . This Court examined the 
provisions of thé Will with a view to de- 
termine whether it gave dn absolute title 
to Kanhaiya Lal or not. In discussing 
was 
this Court observed: ‘But theintention 
of the testator was as much to perpetuate | 
his.name ‘and. the estate as to keep it intact 
in the hands of the persons. who were to 
succeed.. He made -that intention. clear 
by restricting the power of alienation in. 
each instance, and the intention to per- 
pettiate . his name and the estate must, 
therefore, be read with other clauses by 
which the corpus of the estate was left 
beyond the control of either Musammat 
Sheo Dei of Kanhaiya Lal. He. does 
not appear to have looked -beyond the 
lifetime ` óf Kanhaiya Lal.  Kanhaiya 
Lal had noson then in existence, and though’ 
it is. possible that. he may have con- 
templated that the corpus | of the estate, 
was to-go to anyone-who may be born ‘of 
Kanhaiya Lal after the death of Kanhaiya 
Lal in order to perpetuate his name and 
estate, this is. mère speculation. In any 
case, reading it as a whole the. Will does 
not create in favour of Kánhaiyá Lal any, 
estate different from that granted to Mu- 

sammat Sheo Dei and a resulting intestacy 
must, therefore, be présumed." 

It was argued that these words indi- 
cated & finding by this Court. that under, 
the Will.Kanhaiya Lal had no power of: 
alienation and-that the corpus. of the'es-' 
tate had vested in the plaintiff after two 


life-estates were carved out of the abso- 


lute property. "We do sot agree that this 
Court arrived at any “such findings., It 
has stated what is obvious, that the ‘Wilt 
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restricted Kanhaiya Lal’s power of aliena- 
tion, but the Court did not go on-to hold 
. how far this restriction was operative. 
The Court certainly did not arrive at any 
decision as regards the rights of the plaint- 
iff under the Will, on the contrary, it was 
pointed out that the plaintiff was not 
born at the time of execution of the Will 
and tliatit was mere speculation to inquire 
how the testator intended to dispose of the 
corpus of the estate. As rightly .under- 
Stood by the learned Judge of the Trial 


Court, the one finding of this Court was 


that Kanhaiya Lal was not the absolute 
owner of the property in suit unhampered 
by any right of the plaintiff. 

The argument on behalf of the plaint- 
iff was that the inheritance remained 
in suspension during the two life-estates 
and would be determined at the termina- 
tion of the life-estate of Kanhaiya Lal. 
This reasoning was applied to make any 
transfer by Kanhaiya Lal invalid;it was not 
yet determined who was to succeed to the 
corpus of the estate and Kanhaiya Lal not 
being in possession of it could not transfer 
it, and as regards his life-interest the Will 
restrained alienation thereof by him. Ac- 
cording to this argument, the plaintifi 
had a right to a declaration- because .he 
was the nextreversioner, he would be the 
full owner as heir of his grandfather, Kishen 

. Chand, if. Kanhaiya Lal had died at the 
time of the institution of the suit, .There 
are many fallacies in this argument. As 
pointed out by the lower Court in .its 


judgment, obtained in September 1919, 


“ When there wasa bequest of a life-in- 
terest to Kanhaiya Lal the restraint of 
alienation thereon was invalid. [Bathishort 
Dast v. Debendranath Strcar (1)\.” 
Next, the general rule of resulting trust 
for the heir is thus stated by Jarman,— 
“ If-a Will fails to make any effectual and 
complete. disposition of the whole of the 
tes ator’s real and personal estate, of 
course the undisposed of interest, whe- 
ther legal or equitable, devolves to the per- 
son’ or persons on whom the law, in the 
absence of disposition, casts that species 
of property" ae Edition 1910, Volume I, 


Jy 156. 4991 15 L A. 37] 12 Ind Jur 1751 
5 Sar. P. C. J. r00} 7 Ind. Dec {N S) 857 
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p. 704). A little further on he says,— 
“On the same principle where lands are 
devised upon trust for particular purposes 
as for payment of debts, or with a direc- 
tion to pay the rents to 4 for life, and no 
further trust is declared all the unex- 
hausted beneficial interest results to the 
heir, as real estate undisposed of." 

In Briyaj Kwuar v. Mahadeo Bakhsh 
Singh (2) a Bench of this Court had 
to consider succession to property on the 
failure of a bequest by reason of provisions 
of section 13 of ActI of 1869. Onelearned 
Judge observed at page 383* of the report: 
"wherever there is a partial intestacy 
either on account of no person being 
alive to claim under the Will, or by 
reason ot a  bequest being void or 
otherwise ineffectual, there 1s always, 
as observed by Mayne, a resulting trust 
in favour of heir-at-law: (Mayne’s Hindu 
Law, 8th Edition page 590). No person 
can prevent his property or any part of it 
or any interest init from devolving upon 
the heirs constituted b y law after his death, 
except by a valid disposition giving it 
to some other person. He can only de- 
feat the rights of his natural.heirs by mak- 
ing a valid devise in favour of some other 
person, but not otherwise, for he cannot 
make itthe property of no one, the property 
must vest in some one and cannot re- 
main in abeyance or suspense without an 
owner (Trevelyan's Hindu Wills, 3rd Edi- 
tion, pages 41 and 42)." The observations 
of the other learned Judge at page 393* 
are similar- “The testator imagined that 
he had conveyed the whole estate by giy- 
ing successive interests ending in a gift.. 
of full ownership in Nirbhai Singh and 
his heirs. The last three of these gifts.. 
were invalid by reason of the Will not being 
registered. To that extent there was an 
intestacy. No principle can be better es- 
tablished than that the inheritance cannot 
remain in abeyance. Whatever is not 
validly disposed of vests at once in the 
heir.” It would follow from these observa- 
tions that, wherever a life-estate is creat- 
ed by a Will the remainder cannot remain 
in suspense- but must vest in some one 
immediately on the death of the testator, 

(2) 5^ Ind, Cas. 249; 21 0. C. 374:6 O. L. J. 
101. 


* Pages. “oF 21 O, C. —[ EZ.) 
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„In support of his argument that the 
vesting and the determinaton of the heir- 
at-law are postponed to the death of' the 
last life-holder the appellant’s learned Coun- 
sel quoted the Tagore case [ Jotendromohun 
Tagore v. Ganendromohun Tagore (3)] and 


a decision of the House of Lordsin Lweas-' 


Tooth v.  Lucas-Tooth (4). ‘The Tagore 


gase (3) does not support the contention’ 


of the learned Counsel. In that case the 
heir-at-law, Ganendro Mohun ‘Tagore, was 
immediately determined and the portion 
of the property undisposed of by the Will 
was held to have vested in the heir-at-law 
on the testator’s death. The judgment 
gives no support tó the proposition that 
the determination of the heir-at-law was 
postponed to the death of the life-holder, 
Jotendro Mohun Tagore. In the House of 
Lords’ case no decision was called. for as 
to the time of the vesting of an undisposed 
of residue under a Will. The question 
was one of the interpretation of a Will 
whereby a testator bequathed any stocks 
and shares he might die possessed of 
to be equally divided between his two 
brothers S. and L. to be held fortheir life- 
time only and then to pass to the heir to 
the Baronetcy at present held by Sir R. I 
or failing an heir, to the eldest daughter of 
S. There was definite direction in the Will 
as regards persons to whom the property 
was to pass at the termination of the two 
life-estates. The residue was not left un- 
disposed of as in the case before us. The 
House of Lords had not to determine, 
as we have to determine here, what was: 
to happen to the tundisposed of residue. 
But its enquiry was directed to discover 
who was designated by the terms of the 
Will as the successor to the property at 
the termination of the two life-estates. 
_Two other rulings quoted by the 
appellant's learned Counsel are not perti- 
nent to theissue involved here:— Jugmohan- 
das v. Sir Mangaldas (5) and Tarokessur 
Roy v. Soshd Shihhuressur Roy (6). The 
-(3) 18 W. R. at p. 371; 
1. » Sup. Vol. Ds Suit a j. EA Su E 
C. J. E (P. 3 : | X = 
10921 Ka : go L. 125j 
n e 65 59. J. 27. : l ub i 
(5) 10 B: 528; 5 Ind Dec, (N. 5) 742: 
(6) 9 C. 952; 10 I.A 51513 C L.R 623 7° Ind 
Jur. 327; 4 Sar, P C J 4393 4 Ind Dec (N. 5). 
1284. (P, Q). l 
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Bombay case was under the Mayukha Law 
and decided that a son to whom his father 


‘leaves his self-acquired property by Will 


takes the property under the Willand now 
by inheritance. There was no undisposed ' 
of residue in that case. In the present 
case it is not denied that Kanhaiya Lal 
took the life-interest under the Will. The' 
Privy Council ruling reported in the Cal- 
cutta series isin favour of the respondents 
rather than against them. In that case 
a testator who had a son left his estate 
to the three sons of his brother. The 
operative words of the Will were: “The 
said three nephews shall hold possession 
of the same in equal shares. They shall 
have no right to alienate the same by gift 
or sale: but they, their sons, grandsons 
and their descendants in the male line, 
shall enjoy the same and shall perform 
acts of piety as they respectively shall 
think fit for the spiritual welfare of their. 
ancestors. If any of them die without 
leaving a male child, then his share shall 
devoive on the surviving nephews and 
their male descendants and not on their 
other heirs." "Their Lordships held that 
the sttempt to alter the legal course of 
inheritance failed and that the estate taken 
under the above clause by the nephews 
was only for life. Thus, under the Will 
only three life-estates were valid and the 
residue was left undisposed of. The heir- 
at-law, that is the son of the testator, was 
considéred- to be vested with this inherit- 
ance and it was not held that the  heir- 
at-law was to be discovered on the termi! 
nation of the last life-estate. 

These principles of law lead to the fol- 
lowing conclusions in the present case;— 
“On the death 6f Kishen Chand, M ttsam-- 
mai Sheo Dei succeeded to a life-interest 
in the property and Kanhaiya Lal, the 
heir-at-law, to the residue. Oun the death 
of Musammat Sheo Dei, Kanhaiya Lal 
succeeded to the’ life-interest and in his 
person the life-interest and the residue 
to which he succeeded as heir-at-law on 
the death of the testator combined. "The: 
result was that he became owner of the: 
property in suit as a Hindu holder of an- 
cestral property. On his birth the plaint- 
if acquired rights in the property as a 
member of a joint’ Hindu family made 
up of himself and his fathers: , 
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“We. next: proceed ` “to. inquire how tar 


the decree obtained by the’ contestir g re- 
spondeiits. against Kanhai iya, Lalis bindirg 


on. the- plaintiff. There is mo. difficulty- 


as regards the first mortgage except with 
respect to.a. Sum. ok Rs. 750. 
„erty in suit. was. hypotheeated ,  ürcer 

. tfora sum of.Rs.8,00Q Carrying interest. 
‘at io annas percent. per mensem.. The 
consideration. Was. made up. of the’ follow- 
‘ing items: -— 

, a (1) Rs.: .6,500: due i the mortgagee 
. Oli account of a pro-note executed by thie 
mortgagor on- roth August 1913. 

- (2) Rs. 750 left. with the “mortgagee 
for payment, to Shiam: Lal in satisfaction 
of me -of the. (28th . of Janney 


n “Rs. 7 do paid in. the presence of the 
Sub- -Registrars .... 

-The Second item has. od “disallowed 
Es the. lower, Court. "Phe first item con: 
sisted of several sums dite on prior pro-notes.. 
Every. time a prior pró-note was renewed an 
additional sum was received in cash, and the 
new: note executed for- this sum and forthe 
stim due-on the previous nóte. The learned 
Judge of the lower . Court has adopted a. 
Very: reasonable - plan. in arriving at the 
sum-equitably. due to the. mortgagee | on 
the date of the mortgage. He- has added 
up:the principal amounts teceived by the 
‘mortgagor under every. pro-note and cal- 
culated: at 2 per.cent. për mensem, The 
sums Were "advanced by the creditor with-' 
out any- security, So. the rate ‘of interest’ 
allowed by the lower Court is fair. After 
tbe'creditor obtained the security of land- 


ed. Property;- -a Very: reasonable rate cf ine. 


terest at 74 percent. per annum is charged.: 
All. ihese sums constituted antecedent 
debts. as they were borrowed indepen 
dently . of the property mortgaged in 

het third item. of Rs. 750 making up 
the consideration of the first deed and 
the amount of. m consideration of tre 
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debt and that finding -is not challenged" 
Here. The-pláintiffis made liable to pay 
_ it because the. creditors have obtained a 
decree and it is 5 said that “according to` the 
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principles.of Hindu kaw a Hindu son cannot 

escape lidbility under such a decree against 

his father and karta. of the family unless 

he proves that the debts were contracted ' 
for immoral or illegal purposes. This prin- 
ciple of-law on-which the defendants-cre- 

ditors-. have taken their stand will have 

to be éxamined in some detail: 

"The distinction between the sons’ lia-' 
bility under a mortgage executed by a. 
father in a joint Hindu family and his . 
remedy after proceedings taken | against. 
the father’ on foot of the mortgage was 
first stated by Lord Hobhouse in the Privy 
Council judgment of: Nanomi Babuasin 
v. Modhun Mohun (7): ‘It appears to. 
their Lordships . that sufficient care has 
not always been taken to distinguish beé 
tween the question how far the entirety 
of the joint estate is liable to answer 
thé.father's debt, and the question how 
far the sons can be precluded by proceed- 
ings taken by or against the father alone 
from disputing that liability. Destructive 
as it may be of the principle of independ- 
ent: co-parcenary rights in the sons, the 
decisions have for some time established 
the principle that the'sons cannot set up. 
their rights against their father's aliena- 
tion “lor am antecedent debt, or against 
his creditor’s, remedies for their debts, if 
not tainted with immorality. On this im- 
portant question of the liability of the joint 
estate their Lordships think that there is 
now no conflict of authority." 

"In 1888 their Lordships. quoted in their 
judgment. this principle of law laid down . 
ss the previous case Bhagbut Pershad Singh. 

r. Girja Koer (8). In that case the prop- 
S. had been sold and purchased by.a 
stranger in execution of a decree against - 
the father alone; but thé purchaser had: 
notice of the sons’ existence, so their Lord- 
ships considered what would: happen in 
the execution proceedings. These ob- 
stryations-are relevant in the present case 
where “the deerce against the father has- 
“been execated:. Their Lord- 
| ships “~observed: “f Now, although at the 
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time of the sale-notice was given on behalf 
of the children -that the property. -was 
joint ancestral property, and -that the 
fathers had ro right to mortgage it, still 


the question .arises -whether under the: 
which . 


execution. of the decree under 
the property was. ordered to be attached 
it was for the purchaser to show that there 
was a necessity for the loan or whether 
it was not necessary for those who claim- 
ed on behalf of the children to show that 
the debt was contracted for. any immoral 
or illegal purpose. If it was. necessary 
to show that the debt .was so contracted 
the plaintiffs failed to prove the fact, 


and that is so found by the High Court. It’ 


appears to. their Lordships that, according 
to the decision in the case of Suraj Bunsi 
Kos» y, Sheo-Peyshad. Singh. (9), it was. 
necessary for the plaintiffs to show that 
the debt was contracted for an illegal oz. 
immoral purpose." - | 

. In the case of Lala Surja Prosad v. Golab 
- Chand.(10) a minor son sued for a declara- 
tion that a decree against his father. to 
which he was no party on foot of a mort- 
gage executed by the father alone was 
not binding on him because he was not 
a party to the suit brought against the 
father. In considering the state of 


law existing at:the time of the en-; 


actment: of the Transfer of Property 
. Act in 1885 with a. view to interpret the 
provisions of section 85 of the Act, Mr. 
Justice Ghose made an elaborate exami- 
nation of the Hindu Law on the subject of a 


sons liability and deduced the following: 


principles from these cases:— A l 
*' First, that in the case of a Joint. Mitak- 


shara family, consisting of a father ard. 


minor. sons, the father is ‘necessarily’ the 
manager of the joint family,.and as such, 
forall purposes, is representative of tke, 
family; second, thet in the case of a joint 
Mitakshara family where the father, tke 


managing member, mortgaged family prop-_ 


etty for an antecedent debt and a, suit 
is ‘brought and decree. obtained against 
the father, such suit and decree should. 


te regarded as instituted and pronounced. 
againsthim, in his representative capacity; 


' (0)6 I. A. 88 at p. 194; 5 C. 148; 4 Sat. P. C. J. 
14-3 Suth, P. C. J .$89; 4 C. L, R. 226 2 Shome 
L. R. 242; 2 Ind. Dec. |N, 8.) 705 (P. C.). 

993 27 C 7a4 at p 74 4 6 W N 7015 14 
in s Dee, (N S.) 475. 
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and, third, that if a son; after a decree beino 
obtained against the father, a 
Sage executed’ by the latter; sues to haye- 
1t declared that- his share is not: liable l 
to satisly the said decree, or after a sale 
la execution -of such a degree, sves to re-s. 
cover -Possession of his share, he canrot . 
succeed, unless he proves thet the- debt 
Was contracted for immoral or -jlleoz1 pur- 
Foses, or that tke debt was of ‘an illesery 
character” : 2n 
Iu Sheo Shankar Ram v. Jaddo Kunwar 
(11) an absolate decree for forelosure | 
Was passed against the fatter and the tòrt- 
Sagee wasin possession. . Their Letdshiya 
held thst the sons were borne: bv the fore 
closure decree on the ground that the joint . 
faicity was effectively rey resented in tke 
suit. There seems.to be no doubt to their: 
Lordships upon the Indian decisiois that 
there are cccasions, including foreclosure 
actions when the managers of a` joint 
Hindu family so effectively represent all: 
other members of the family - that the 
family as a ‘whole is bound?" ^ « ^ 
, All these auhorities were review ed 
by a Beneh of this-Courtin Gur Narain 
v. Guizari Lal (12). In that cese a Gecree : 
Was passed against a father and-tke joirt 
family property had not passed out of tte 
possession of-tke family. The learred 
Judges were of opinion that tke: cèse was 
governed by-an extersion of the principle 
laid down in the Privy Council cese of 
Bhagbut Pershad Singh v. Girja- Koer (8): 
and held that it wes for the sons who came: 
into Court to -escape liability únder the. 
decree to provethat the debt was contract- 
ed for immoral or illegal purposes or tlat 
the debt was of an- illusory character. 
In Sahu Ram Chandra v. Bhup S ingh (x3) 
the law on the subject was again examined 
In the Privy Council. The question at isste 
there was the nature of an, antecédent 
debi. Their Lordships - pointed out that; 


(tz) 24Ind Cas 5041 36 A. 383 18,0. W. N. 
968; 16 M. L T. 175; (1014) M.W. N. sosp 1. 
IL. W. 645120 C L.-J. 282: I2 A L. J 11935 16 
Bom. L. R. 810) 41 I. A. 216 (P: C), -` E 
(12) 25 Ind Ca..917;17 0. C. 318 x O In J. 
935 
(13) 39 Ind. Cas. 280; 39 A. 437; 21 C. W.N, 
698; I P L. W. 567; 157A. Le J; 437) 19 Bom Ian 
= deo i31 iT T. IA (1917)-M, 

o aXe e » ke 22} -WZI 4 athe’ 
126 (P.C). e 44 LA 
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so far as the joint family estate was con- 
cerned, the law had been invoked for the 
protection of third parties whose rights 
in or with regard toit have been acquired 
in good faith and they went on to observe: 
“A perusal of the numerous authorities 
will show that where a joint family prop- 
erty has been sold but and out, or where 
a decree in execution of the mortgage has 
been obtained against the property, and 
tights . have thus sprung up with regard 
to the joint family estate, these rights 
are not to be defeated by the members 
of the joint family simply questioning: 
the transaction entered into by its head.” 
The appellant’s learred Counsel referred 
to a decision of a Single Judge ofthe Allah- 
. abad High Court in Alt Ahmad v. Schan 
Lal (14). That case is* distinguishable 
because on the death of the father the 
sons were made patties in the execution 
department. It. is not necessary there 
fore, for-us to consider how far that ruling 
is in conformity with the observations 
. of their Lordships in the case of Bhagbut 
|, Pershad Singh v. Girja Koer (8) referred to 
' above. The learned Counsel admitted that 
the case reported as Gur Narain v .Gulzari Lal 
(12) was an authority in support of the 
lower Court's decision, but urged tkat it 
was not good law. ke argued that the 
law as enunciated there was for the pro- 
tection of third parties and no third party 
was involved until the decree in favour 
ofthe mortgageehad beenexecuted. Such 
does not appear to betke principle cf Jaw 
as laid down in the Privy Council ruling 
referred to above. ‘The same argument 
may be used evenafter the propérty passes 
out of the possession of the family where 
the mortgagee himself is auction-purchaser 
in gale-proceedings in execution of the. 
decree. The principle involved is tke pro-: 
` tection of new tights created in the decree- 
holder in pursüance of the decree. We 
agree with the opinion of a learned Judge 
of this Court in the case of Basdeo Lal v. 
‘Mahabir- (35) that the rule as laid down in 
| Suraj: Bunst Koer's case (9).is not limited 
to cases in which the property had passed 
E AN ae Ba ED = - : 


I4 ` 24 Ind, Cas. 6) 12 AT J. 613.. E. 
15) 59 Ind, Cas. 570; 23 O.C. 344180 L. J. 
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out of the hands of tbe family and gone 
into the handsof persons who wereneitler. 
previous creditors when the sale is à private 
alienation, nor judgment-creditors when tle: 
sale is by public auction. l 

The next distinction the learned Counsel 
attempted to draw between the facts of 
the present case and the Jaw .laid down 
in the rulings examined above was that 
the father did not represent tke son in. 
the present case during proceedings in 
the mortgage suit. It was pointed out: 
that Kanbalya Lal had given himself out 
to besoleowner of the property and that 
the mortgagees bad not sued bim ir a 
Tepresentatve, character. In our opinion 
the law is based on the presumption 
9f the managing member of a family 
representing the other members ^ dnd 
not on - thé ‘actual facts of. . every’ 
case. To obtain money - the karta 
would usually represent himself as the 
sole owner and the mortgagee may not 
be aware of the existence of minor sons. 
In the case of Bhagwati Prasad v. Kallu 
Ram (16) the mortgagee was not aware 
of the existence of the plaintiffs. The 
learned Judicial Commissioner, however, 
held that the plaintiff's father effectively 
representer the plaintifisin tktesvit brouglt 
against the fatter. This questicn was 
examined by Mr: Justice Ghose at p. 747' 
in the case qucted above ircm 27 Calcutta 
[Lali Surja Prosad v. Golab Chand (ioù). 
He pointed ovt that where tke mortgagee 
was not aware of the existence of a minor 
son of the mortgagor there is no possi- 
bility of such a son being mace a party. 
to the mortgage, yet the suit will be con- 
sidered against tke fatler fo te in a se- 
presentative ckaracter because le tejre- 
sented the family made up of himself 
and his sons as karta of the family, It 
may be rointed out that plaintiff in this’ 
stt does not allege any fact stuck as fraud 
or misrepresentation which would vitate 
the decree passed agairst his fatler. 

In conclusicn we are of opinion that 
the plaintiff is tovrd to pey the item of 
Rs. 75¢ of the first mortgege and tke con- 
sideration of the second mortgage as a 
decree -has Leen obtained by the respord-: 


Li 


(16) 70 Ind..Cas. cas 25. 0, C. 256) (1923 
A. L RINO) 54. s41; 25 2561 (1923), 
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| ents-mottgagees and the plaintif. bas 
not proved that tbe morey was borrowed 
or illegal or immoral purposes. | 
The respondents’ learned Cc unsel argued 
that lege] necessity must be held to be 
proved because Kanhaiya Lal cared 
on cloth and sarrafa business and he did 
not produce his account-books. iu Court 
though summoned by the Court .to do so 
at the request of the respondents (Applica- 
tion of 30th May 1917). Plaintiff’s 
own witnesses Nos. 3 and 4 deposed to the 


existence of Kanlkaiya .Lal's step for. 


trading purposes and as he and the plaint- 
iff are members of a joint family tle tusi- 
ness may be considered to te ajeint fami- 
ly business. "Le books must Fe. prestired 
to be in tke possession cf ihe manager 
of the family ard tke plaintiff Les rot 
expleined why tke tccks were rct jro- 
duced. Kanhaiya Lel did rot put in en 
appearance in Court. In a case ii tle 
Madras High Court [Gu usami Nadan v. 
Gopalaswami Odayar (17)) where accornt- 
‘books were not produced a presur ption 
was drawn under section 114 (g) of the 
Evidence Act: against members of a Hircu 
Trading family, who resisted a suit or. a 
promissory-note executed by the ceceased 
Manager of the family, that the books, if 
-produced; would have been unfav ouratle 
to them and it was held that the burden 
shifted on them of proving that the dett 

in question was not incurred for Joint fami- 
ly purposes. We think that similar reason- 
ing willapply here and, admittedly, tke 
plaintiff has failed to prove absence cf 
family necessity for the two itetns borrow- 
ed by Karhaiya Lal. 

We ĉisn iss this appeal witb ccsts. 

K, S. D, Appeal dismiss.d. 


(17) 50 Ind. Cas. 775; 36 M. Li. J. 568; 9 L. 
W 5474 (1919) M. W. N. 301; 42 M. 629. 
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ALLAHABAD HIGH COURT. 
First CIVIL APPEAL, No. 222 oF IQIQ. 
January 30, 1923. 
resent:— Mr. Justice Piggott and Mr. 
Justice Walsh. 
CHATURBHU] AND ANOTHER— PLAINT- 

IFFS—ÁÀPPEIS,ANTS 
versus 
GCBIND RAM AND, OTHERS— DEFENDANTS 


— RESPONDENTS. 

H 1 ndu Lawe Joint family— Alienatlon— Antece- 
devi debt—Pre-empiion iei money due under 
— Civil Frocedure Code (Act V of 1908), O.X V I, 
y. Y— Winesses served, failure of, to attend— Ad- 
journment, 

A. pre-emption decree merely gives the pre~ 
enrptor the option of acquiring certain property 
at a certain price. He is laid under no obliga- 
tion to acquire ike picparty nls ke ckecses, 
[P. 572, col. 2.) 

Mcncy icouircd 1o satisfy a pre-emption de- 
cice cerrct le rcgasccd as an poi debt 
cre ficm ike prie«omptor. [p. 572, col 2.] 

(C Nathuv. Kurdan Lal, 8 Ind. Cas. 836; 33 A, 
242; 7 A., I. J. 1182, dissentcd frcm.. 

Vle tte Wires cia pge1iy have been duly 
«crved but feil to aprear an adjournment should 
le gteitca fer jesar nang. ile witnesses, 
(p. 573, col. 1j 

er Walsh, J.—Xcney fayable urder a pre- 
cmption &cace carrot ke 1eparced asa debt, 
[p. 573), col. I.) 

To give tive effect to the Gocirire of antece- 
C«rcy in time itere nust le ical disecciation 
in fect, [p. 573, col. 2.) 

Solu Fam Claircra v. 


ef, 


Ehvb Singh, 39 Inds 
ae; so A. 437 at p. 4ge721 C. W. N. 698. 
IPL. W. 5571 15 A. Xd. J. 437; 19 Bom. L. R. 
4€8; 26 C. I. J. 1; 22 M. L. J. 14; (1917) M. W. 
N. 439; as M. IT 22; 6 L. W. 2135.44 L A. 126 
(E. C.), followed. 

Kafildeo v. Thakur Prasad, 21 Ind, Cas, 868; 
36 Å. 17; 11 A. L. J. 961, referred to. 


First <ppeal from a decree of the 
First Additional Subordinate Judge, Ali- 
garh. 

Mr. Guizari, L al, for the Appellants. 

Messrs. Shiam Krishna Dar and Panna 
Lal, M the Respondents.. 


JUDGMENT. . 
‘Piggott, J— The plaintiffs, who arethe 
appellants in this Court, sued Gobind 
Ram and his minor sons upon iwo morte. 


‘gages of the gth of September 1917 and 


the 25th of June i912. The question 
in issue in the Court below and again in 
this Court was whether the-joint ancestral 
property in the: hands of Gobind Ram 
cen be made liable for the whole, or for 
any part of the consideraticn under these 


. -are as tollows:-- 


s 
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two deeds. Thé. essential circtimstances 
.On the 2C th of July 1911 
Gobind Ram tad. obtained a pre-emption. 
decree entitling. ‘him t6:acquire certain 
property. in dá. ‘village. ‘called Loharra, on 
Condition of dis" "dépositing. a sum o 
Rs. 1,072, within’ a prescribed time. He 
' borrowed, this amount from the plaintiffs 
tinder the deed of Séptember the oth, 7917, 
by hypotbecating under. the said .deed 
not.only;the share in village. Loharra which 
he p£oposed to acquire, but also certain 
ancestral family property im his hands. 
. He.did not confine. himself to raising the 
money necessary to: acquire, the property 
in Loharra ünder the pre-emption decree. 
oe borrowed Rs. 1,246 more in order to 
.off two. promissory-notes. He ac- 

etd svledged. the previous receipt of :Rs. 82 
'- for iricidental expenses: and other un- 
specified ‘necessities and. .he was paid 
Rs. 1,100 in cash and on registration. The 
. total consideration; for. this bond, therefore, 
comes to Rs. 3,500. Subsequently. there 
was an -appeal in the -pre-emption case 


E and thé result was that, in order to- sectire 


the benefit of ‘the pre-emption decreé, 
cow Ram had to pay. a. further sum of 

750: For this purpose, he. executed 
ad Second of the, two Mortgages. in suit 
for. a Aominal consideration - of Rs. 800, 
Ré. 5 was sak dose: as dué on account of 
the interest on the older bond of September 
thé oth, rgrr. The Court below has held 
that the property acquired: by Gobind 
Ram in village Loharrà is liable for the 
full amouat of the debt due under- both 
: mortgages according to their terms, and 
this finding is not challenged by the défend- 
ants, * With regard to the. remainder ' of 


the consiaeration, the finding is that two’ 


antecedent debts due under a promis sory- 
note for a total: sum of Rs, r,246.were in 
fact paid up out of the considération of 
Rs, 3,500 received tinder the bond of Sep- 
tonite: the oth, X91I. Conséquentiy, the 
. Whole of the property hypothecat ed under 
the- deed, including the. Joint ancestral 
family: jropetty,. has. bee; made; liable 
for this amount. -To this part. of the’ de- 
_étee-again: the- defendants have submitted. 

The appeal: before us: is by the plaintifis, 

They contend = +. 
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Firstly, that the joint ancestral family 
property. ought to have been made liable 
at least for the two sums of Rs. 1,072 and 
Rs. 750 applied to the satisfaction cf tke 
pre-emption. decree. Secondly, thit tke 
sum of Rs, 1,100 paid in cdsh át the ré- 
gistration of tne.older'deed was, in fact, 
borrowed in order to pay off’ antecedent 
unsecured débts and was applied. to, thaf 
putpose. - On the first point, there is one 
authority: of this Court, the case of N aiku 
v. Kundén Lat-(1). which appears, to stip: 
port the contention of the plaintifis. We 
do not think that this decision can te : re- 
garded as: ‘good law in view of ‘The subse- 
quent. pronouncements of their Lordships 
of the Privy Council on tte. question of 
antecedent debt to which it is not necessary 
for us to refer in detail. When all is-said 
and done, the pre-emption decree merely 
gave Gobind Ram the option of acquiring 
certain property at a certain price. He 
was laid -under no. obligation to:.acquire 
the property unless hé chose. Jt seems 
to us that it would be very dangerous. to 
hold that the money required. to satisfy 
the pre-emption decree was an antecedent 
debt due from Gobind Ram on the date 
on which each of these mortgagesrespectivee 
ly was executed. On. the second point, 
we have come to the conclusion that: we 
cannot come to a decision. without 
exercising our power under O.. XII; 
r. 27 of the Civil Procedure Code to: ‘call 
for.certain further evidence. We find that 
as early in the. trial of the suit as the 
29th of January. 10979, the plaintifis bad 
made a full disclosure of their.case regard- 
ing this item of Rs. i,roo, They men- 
tioned the names of four creditors of, Go- 
bind Ram'fof whose satisfaction they al- 
lege the-money ito have ‘been borrowed 
and whom they allege to have been actually 
paid of by. means of this money. The 
case Was set down for nearing on the zoth 
of March 1910, and, on the 7th of March 
thé plaintifts appli ed for summonses to issue 
against the four creditors whom they had 
already named to the Court. Summonses 
were duly served, but the witnesses in qucs- 
tion did not present themselves Lefore 
the Court at tke hearing of tke 2oth. 
of March 1919. The plaintiffs applied for «n 


(1) 8 Ind, Cas. 836; 33 A, 242; 7. A. L, J. 1182, 
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adjournment to enable them to summon- decision in Nathu v. Kandan Lal (1) ought 
these witnesses but were refused. We - notany longer to be followed. "Iu truth, h 
cannot agree with the Court below that runs the opinion of Lord Shaw, '' to give 
there was any laches on the part of the true effect to the doctrine of antecedency 
plaintif in this matter. Sofar as appears in time, there must beealso real dissocia- 
irom the record, they did their best . tion in fact." In Nathu v. Kundan ‘Lal 
to get these witnesses beforethe Court. We * (x) and in the case before us, there is not 
- think this is a case in which the Court . only no such dissociation . in fact, but 
. from whose decree the appeal before us there is the most intimate association. 
is preferred has refusea to admit evidence Ir the previous decision .of this Court, 
Which ought to have peen admitted. We ` reliance was placed in the judgment upon 
accordingly send down the case to the . the fact that the condition ‘of the decree 
Court below with directions to afford the “had been actually complied ‘with and the 
plaintiffs a further opportunity of requir- property had been acquired as’ the result 
ing the attendance of those four witnesses " of the money borrowed in the mortgage 
„in such manner as they may think proper. transaction which was in question. That 
"The witnesses should be directed not mere- - Seems to be exactly the vice against, which 
ly. to attend the Court to give evidence, - the Privy Council has wàrried-the Courts 
but to bring with them any documents - of India, On the other hand, it seems 
in their possession relating to the alleged -to me that the decision in 'Kapildeo ` v. 
. transactions between them and, Gobind 'ZZa«kur' Prasad (3) marks - very clearly 
— .Ram. When this evidence has been duly the other side of the dividing line, there 
- recorded, the record should be returned being in that case an obligation incurred 
. and set-down for further hearing of the - antecedentin time and dissociated -in fact, 
appeal to this. Court on „the, earliest -either to take up the purchase at auction 
_convenient.date. The four witnesses.in or to pay compensation for default, 
, question are Bal Makund, Ganga Nath, =. E. $ d sent down. 
' Mansukh Ram and Jai Ram mentioned in ^ 
. the Court s rubkar of the 29th of January SB 21 Ind. Cas. 865; d A. Gn II-A, E J- 
-.I919, and summoned at the trial. under :99! ] 
_ the plaintiff's application of the 7th. ot i g 
. March 1919. "E 
. Walsh, J.—I. agree. With reference. 7 24 AS 4 - JE CL 
-the case of Nathu v. Kundan Lal (zx) which = - ^ a dE mou SS 
. has been relied on, I find -a difficulty in o^ E V el TAR ORE oos 
. following the reasoning contained in.the :- E 
judgment. T 
. Whatever- else it may be, à condition: ~ 
‘ providing that the payment of a sum ` OUDE JUDICIAL: COMMISSIONER?S’ 
COURT. . 


of money shall depend upon enforcing or 


taking up a pre-emption decree is certain- `- : 

ly not a debt. Thé transaction, no doubt, ` ExscunoN S ur race Nos 
was antecedent, but it does not result in . "LS February 9, 1923.. 

debt. There is no person to enforce it: |  Preséni -—Mr. Dalal. A.J. Ç, | 
if the pre-emptor does not choose to act . GANG A RATAN—J UDGMENT-DERTOR 
upon this plea, I entirely agree with what - —APPÉELLANT , 

my brother has said that the passage in ^ : UEYSUS . l 4 
the judgment of their Lordships of the CHANDIKA PRASAD —~DECRER-HOLUR2 
Privy Council, Sahu Ram Chandra — RESPONDENT. 


v. Bhup Singh (2), clearly shows that the Civil Procedura Code (Act V of 1908), ss. 
909), 47; 
148, 0 XXXIV, v. 5—Mortgage—Decree fer 
(2) 39 Ind. Cas. 280; 39 A. 437 at P. 449; 21 . sale—Compromise— —Exlension-' of time— Appeal, 

C. W. N. 698; 1 P.L. W. 5571 15 À. L. J. 437 i19 whether lies. 

Bom. L. R. 498; 26 C. L. J. 15 33 M. I» J. 144 The general provisions of section 148 of the 
(1917) M. W. N. 439; 22 M. L. T. 22; 6 I. W. 213; Civil Procedure Code relate only to proceedings 
44 I.A. x26 (P.C). &ntecedent to d passing. of a decree, » 
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Where a final decree has been passed, the time 
fixed by. the decree for the payment of money 
catinot be extended under the general provisions 
of section 148; any order passed for extension of 
time by the Court insuch a case must be deemed 
to be passed under the authority given to an 
, Execution Court under section 47 of the Code 
and is appealable. 

After a decree for sale had been passed in a 
niortgage suit the parties came to a compromise 
by which the amount of the decree was reduced 
on condition that the judgment-debtor paid the 
remaining sum bya certain date. The judg- 
ment-debtor failed to make the payment by the 
date. fixed and applied for extension of time: 

Held, (1) that time being of the essence of 
the agreement between the parties, the Court 
. had no power to grant an extension; 


(2) that in any case a Court has no power 
under O. XXXIV, 1.5 of the Civil Procedure 
Code to extend the time for payment after a final 
decree has been passed in a suit for'sale. 

Narendra Bahadur Singh v. Ajudhya Prasad, 
5 Ind. Cas. 445; x3 O. C. 28, followed. 


Appeal against an order of the District 
Judge, Rae Bareli, dated the 22nd Septem- 
"ber 1922, reversing an order of the 
Subordinate Judge, Rae Baresi, dated the 
4th February 1922. 

Messrs. 4. P. Sen and Raj Narayan 
Shukla, for the Appellant. 

Mr. Bisheshay Nath Srivastava, for the 
Respondent. 


JUDGMENT.—I thiak that this appeal 
is covered by the ruling in the case of 
Narendra Bahadur Singh v. Ajudhya Pra- 
salit). After a decree for sale, the parties 
cane to a compromise by which the 
amount of the decree was reduced on con- 
dition of the Juugment-debtor paying the 
remaining sum of Rs. , 1,600 on 15th May 
1921. The judgment-debtor failed to do 
so and on 16th June 1027 he deposited 
Rs. 820 and asked the Court executing 
the decree for time to pay off the palance 
of Rs. S800. That Court granted time 
for two months on 4th February 1922. This 
order was set aside on appeal, by the Dis- 
trict Judge of Rae Bareli and the judg- 
ment-debtor has come here in second 
appeal. 

The grounds of appeal are two:—1i. 
That on appeallay to the District Judge 
from an order passed by the Executine 


(r) `5 Ind, Cas, 443) 13 D. C, 28, 
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Court under section 148 enlarging the time 
fixed for the payment of money “by the 
judgment-debtor, (2) that the order of 
the Execution Court was Just; >> | 

It has been held in the ruling mentioned 
above that the general provisions of sec- 
tion 148 relate only to proceedings an- 
tecedentto the passing of a decree. Here 
a final decree was passed and the time 
for payment of money cannot be extended 
under the general provisions of secticn 
148, Any order passed for extension of 
time must be deemed to have been passed 
under the authority given to tne Exectu: 
tion Court under section 47 of the Code. 
An appeal does lie from soch an order, 
and so the Court of the District Judge 
has Jurisdiction in the matter. 

Con ing to the merits, the order of the 
District Judge is ;ustified poth on the 
ground given by him that time was of the 
essence of the agreement between the 
parties and also because no authority 1s 


‘given to a Court under O. XXXIV, t. 5 


to extend the time for payment after a 
final decree is passed in a suit for sale. 
If r. § is compared with r. 3 relati.g to a 
final decree in a foreclosure suit; it will 
be seen that underr.3 a Court is given 
power upon good cause shown -upon such 
terms as it may think fit to postpone the 
date fixed for payment from time to time. 
As no such provision is made in r. 5 itis 
clear that no such authority is given to 
the Executing Courtas regards a final de- 
cree for sale. 

The appeal fails and I dismiss it with 


costs. 
Z, K, Appeal dismisses, 


^ 
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CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATB DECREE 
No, 2674 OF 1920. 

: January 15, 1923. 
Present :—Mr. Justice C; C. Ghose and 

Mr. Justice Panton. 

Nawab KHAJEH HABIBULLAH AND 
OTHERS—DEFENDANTS—AÀPPELLANTS 
. UEYSUS 
‘GOLA ASMOTER KHATUN AND OTHERS 
—PLAINTIBES— RESPONDENTS. ' 
` Civil Procedure Code (Act V of 1908), ss. 115, 
152— Revision — Appeal —Unappealable- order — 
Appeal, memorandum of, whether can be treated 
as vevision— Amendment of decree. 

Where än appeal is preferred to the High Court 
against an order from which no appeal is per- 
mitted; itis open to the Court to treat the memo- 
randum of appeal as a petition under section 115 
of the Civil Procedure Code, if the case is such 
that it would amount to a denial of justice if the 
order wliich is challenged were not interfered 

with. [p. 576, col. 2.] B 
A. Courthas no power to amend a decree passed 
by itself, apart from the rectification of a clerical 
error, etc., and if a Court directs an amendment 
which varies the operative part of the decree it 
exercises a jurisdiction which is not vested in 
it by law and its action is open to revision under 
oe 115 of-the Civil Procedure Code. [p. 577, 
COL. r.] j 


. Appeal against the decree. of the Addi- 
tional District Judge, Tipperah, dated the 
28th February 1918, modifying that of 
the Munsif, Third Court, 
dated the 30th November 1916. 


Babus Surrendra Nath Guha and. Sisir 


Kumar Ghosal, for the Appellants. 
Mr. A. K. Fazlul Hag and Babu Radhika 
Ranjan Guha, for the Respondents. 


JUDGMENT.—This appeal has arisen 
under rather peculiar circumstances. The 
suit out of which this appeal has arisen 
was brought by the plaintifis for recovery 
of possession .of two plots of land 
aliter establishment of title thereto. 
In the Court of first instance the suit 
was decreed in the following manner. The 
plaintit's title was declared- to ore kan: 
of plot No. I and the entirety of plot 
No. 2 as against defendants Nos. I to 
19 and 23 to. 26. after contest and 
ex parte as against the remaining defend- 
ants. In the Court of Appeal below, 
the follow ng order was passed: ‘‘ The 
suit be decreedin part; the title of plaint- 
iffs Nos.2 to 7 be declared to x kant of 
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plot No..r and plot No. 2 of the plaint; 
and plaintifis Nos. 2 to 7 do remain in 
possession of the same. So far as plaintiff 


No, ris .concerned the suit is dismisscd 
-witk costs. The parties (except plaintiff 


No.1i)do get costs in the lower Court 
in proportion to. their success. But all 
this is. dependent upon plaintifs Nos. 2 
to 7 paying within one month from to-day 
a further Court-fee of Rs. 65. Appeal 
No. 79 is, therefore, dismissed with ccsts. 
Appeal No. 34 is partially allowed with 
proportionate costs, as against otker 
respondent, plaintiffs’ Appeal No. 34 is dis- 
missed with costs, on condition trat 
plaintiffs Nos.2to 7 do pay within one 
month from to-day, a further Court-fee 
of Rs. 65,in default of which Appeal No. 34 
will be allowed in full, i. e., the original 
suit will be dismissed with costs in kth 
Coutts to defendants.” This order was 
made. by Mr. C. Sells, Additional District 
Judge of Tipperah, on the 20th February 
1918. On the 26th February, the decree, 
which was the formalexptession ol opiricn 
on the part of the Court of Appeal below, 
was signed by Mr. Sells. This decree isin 
accordance with the ordering portion of 
the judgment which has been set out above. 
It appears that the plaintiffs Nos. 2 to 7 
did not carry out the order of the Comt 
by wkich they were directed to pay a fur- 
ther Court-fee of Rs. 65 within the time 
limited by theorder and py thedecree wich 


- was sizned on the 26th February 1918. On 


the 5th July 1920 an application was made 
on behalf of the plaintifs Nos.2 to'y for 
permission to deposit in Court a further 
Court-fee of RS. 65 as mentioned in tke 
judgment which was delivered on the. 
20th February r9r8 and in the decree which 
was signed on the 26th February 1918. 


. Mr. Seils had been transferred from Tippe- 


rah and the matter came on before Mr. 
Martin, who was acting as an Additional 
District Judge. The further Court-fee 
was actually deposited in Court by the 
plaintifs Nos. 2 to 7 on the 30th July 1920 
and thereupon Mr. Martin ordered that 
the decree (described as the final decree 
should now be passed ir this case. In 
accordance with Mr. Martin's oraer, datec 
the 3oth July 1920, a clause was inserted 
in the original decree which ran as fol. 
lows:—"In accordance with order No, 14 of 
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the ordet-sheet dated the zoth July: 1918 
‘Court-fee of'Rs. 65 having been paid, tke 
‘decree is made. final” The appeal that is 
being dismissed with-eosts, is against tke 
. other respondents (sic) and the -plaintifis 
‘Nos. 2 07 will&et Rs.65 as costs in addi- 
‘tion to that ‘already awarded: to- them." 
. (vide the judgment dated the 20th Febrüary 
^"X918). Defendants Nos. x to 26 complain 
that, inasmuch as the plaintiffs Nos. 2 to 7 
“did not carry out the-order made by Mr. 
' Sells on the 20th February 1918 as regards 
. paying into Court -a further Court-fée of 
“Rs. 65 which was ordered by him to be paid 
into Court” within one month from the 
“goth February x918, the decree by. Mr. 
` Sells could not be re-opened- again and-ex- 
tensión of time granted: after the expira- 


- tion of more than twoyeats from the date of 


‘the original order on the ~plaintifis Nos. 
: :2 to 7 to pay into. Court a further: Court- 
fee as .referted to above. ; It'is: argued on 
behalf of. defendants Nos.-1. to 26 that, 
notwithstanding the . terms -of section 
'148 ‘of. the Codé of Civil Procedure, the 
‘applications.of plaintiffs Nos. 2 to 7 made 
'on the §th-July 1920 was incompetent and 
~. that’ the Court below had: no jurisdiction 
‘whatsoever’. to: amend in July 1920 ‘the 
‘decree by Mr. Sells-and to enlarge the time 
` - granted by the decree*of Mr. Sells to pay 
into Court the further Court-fee of Rs. 65. 
In support of. this contention-our-attention 
“has beer drawn to a number of cases amongst 


- b] 


which may be mentioned -the cases: Suran- 


jan Singh v. Rambahal Lal (1), Sajjadi 
‘Begam sv, Dilawar-Husatn (2), Dharmaraja 
“Atyar.v. Sriniousa Mudahar (3). Mr. Had on 
behalf of the respondents has vigorously con- 
tested the appellants’ right afappeal to this 


* 


' Court and hasargued, firstly, that there was 
' no right of appeal from -the -order of--Mr. 
"Martimwhichwasmetely an orderfor amend- 
ment of the previous decree; Secondly, that 
"evenit the appeal preferred. by defendants 
“Nos. T to 26 be treated by the Court as a 
. petition. byway. ofrevision- under section 
.Ii5ef tlie Code of Civil-Procedtre the ap. 
pellants~ cannot 'getany-relief whatsoever 
ba 4 
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for the order. complained of, was made 
by the lower Appellate Court in_the ex- 
ercisé ofits discretion and it. is not sval 
for this Court to interfere with orders made 
bythe Courts bélowin the exércise of their - 


- discretion. Thirdly, thatihe.decree'sipred - 
“by. Mr. Sells on the 26th February.1918 Was: 


merely a preliminary. decree "which: had 
to be made final by a further “decree, ' and 
that no such-decrec-having. been. made, by ^ 
the Courts below fora period of more ‘than 
two years from the.26th ‘February rgr8 
or, at any rate, before the 5th July rgac. 
it was-open to the plaintiffs Nos, 2 to 7 
to apply.to the Court to putin a further 
Court-fees as mentioned. in- the original 
order of the 20th February. 1918: and to 
make such application ^atany time:before 
the final .dectee was passéd.-. We dre of 
opinion, for-the reasons about-to¢ -bė given, | 
that there is no substance; whatever in . 
‘any of the contentions urged before us on 
‘behalf of the respondents, butthat the cón- 
tentions urged on behalf of defendants Nos. 1 
to 26 should prevail: In the first place; itis . 
‘quite. unnecessary for us to gointo the 
‘question as towhether the appellants hada 
rightof appeal tothis Court. Assuming, how- 
ever, that they had not, the circumstances 
‘of thiscase demand:of us.that-we- should: 
tieat the appealpreferred-by the defendants 
‘Nos. I to 26:as a-petition under section 
115 of the Code of Civil Procedure. "re 
“circumstances-até so. extraordinary . that 
it would amount to a dénial - of justice if 
‘we were to hold that our powers: are so 
limited -that we: cannot. “give any . reliéf 
to defendants Nos.r to 26 in the circum- 
stances which have happened. In the 
‘second. place, we are-6f opinion . that. the 
decree which was drawn up shortly after 
the zoth.Kebruary 1918, naiely, on the 
26th February: 1918 was.in itself a' final 
decree, Nodoubt, it would have been better 
if the Coürt after determining. that the 
extra fee was payable, had ordered tke 
fee to be paid. within.a certain time and 
had delayed passing the decreé until the 
time limited by the order had expired: .But 
the fact that the decree was drawn before 
‘the exp retión of one. month from the 
20th February. 1918 did not in any . way 
'amoünt to. this that it was to be treated 
as a preliminary ‘dectee and that it was 
iac wee x In Wins em rr E 
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to be followed by a furtherformal expression 
of opinion of the Court, namely, by a further 
final decree, The default provisions men- 
tioned in the judgment itself of the 20th 
February 1916, are incorporated in tic 
decree which was signed on the 26th Feb- 
ruary 1918 and it was a self-contained 
decree in every.sense oi the word and it 
was,to allintents and purposes, the final 
formal expression of opinion of the Court, 


Phat being so, itnow remains for us to. 


consider as to whether the appellants 
before us have brought their case within 
thefour corners.ofsection 115. Aswe have 
already held, the decree signed on the 26th 
" bebruary 14918 was a final decree. If it 
was a finaldectee, then, subject to such 
rights of amendment, as, for instance, 
the rectification of a clerical error and so 
forth, that decree could not be amended 
by the Court which passed the. decree. 
‘That being so, there was clearly an ex- 
ercise of jurisdiction. by the Court below 
which had not been vested 1n it, In the 
c rcumstances, there is, therefore, no other 
alternative but to set aside tue. order. made 
by Mr. Martin on the 2nd August 1920 
and we accordingly.do so. .  . " 
The result, therefore, is that the decree 

' as drawn .up. and signed by Mr, Selis on 
‘the 26th February 1918 must stand and 
all necessary results must tollow therefrom, 
‘The appeliants have succeeded and they 
are, therefore, entitled to their costs. 
We assessthe hear ng fee. at twò gold 


mohurs. i ; 
W. C. A. & Z, K, Appeal allowed. 
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‘LAHORE HIGH COURT. 
MISCELLANEOUS FIRST CIVIL APPEAL 
: No, 32 OF 1921. HA 
January .24, 1923. _ 2H 
-© Present: —Mr. Justice Campbell, 
.MiR KHAN AND OTHERS—DRFENDANTS 
zn —~APPELLANTS j 
; versus — 
SHARFU AND- OTHERS—PLAINTIFFS ` 
PUNNUN AND OTHERS— DBERNDANTS ' 
-~ RESPONDENTS. l 
"Gigi? Procedure Code (Ast V af 1908), 5. 1I; 
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Expl.1 V, O. X X II, vr, 3, 4, 12—Res ]udicata 
—Afaiier which ought to have been made, ground 
of defence Appeal, second, question, whether- can 
be raised in— Execution of decvee—Death of. judge 
ment-deblor— Abatement. : 

AX plea of ves judicata can be entertained in 
Second appeal though not taken in the memo- 
randum of appeal. fp. 581, tol. 1.) 

Muhammad Ismail v. Chattar Singh, 4 A. 69; 
A. W, N. (1881) 116; z Ind. Dec. (N. $.) 634 (F. B), 
Chhadamt Lal v. Shyama- Charan, 24 Ind, Cas, 
12, relied on. : 

ÀJ. leda suit against P, and S.for recovery of- 
a certain share in a village.on the allegation that 
P* had transferscd ihat share to M. S, was made 
a party on the ground that P. had got a portion 
of the land in dispute mutated in his favour. 
The suit was decreed and the decree directed 
that the land should be taken from P. In exe- 
cution it was discovered that P was in possession 
onl- of a very small portion of land and the share 
decreed to M. was made up from the share in 
possession of S. -The latter -filed an objection 


that there was no decree against him, that the trans- . 


fer in his favour was prior to that in favour of M, 
and he was not, therefore, liable under the dee 


cree: 

Held, (x)' that the question of the ownership 
of S, over the land in dispute was directly and 
substantially in issue in the suit and the decision 
in the suit must be regarded as an implied adjudi- 
cation to the effect that S. was not the owner 
of the share decreed to M.; [p. 580, col. 2.) 

2) that the direction in the decree to the 
effect that Ms share should be taken from P, 


"was due to the fact that the Court was unaware 


that S claimed to be the owner of the land to 
‘which the. decree applied; (p. 580, col. 2.) 
(3; that the question of the ownership of S, 
was, therefore, re$ judicata under Explanation 
V to section 11 of ‘the Civil Procedure Code, 
[p. 330, col, 2.] E ; 
- Gobind Lal v. Baldeo Singh, 24 Ind. Cas. 9314 
I2 P. R. 1915} 226 P. L. R, 1914; 128 P, W. R 


1914, followed. DM 
TRUE 3 and 4 of O. XXII.of the Civil Proce- 


dure Code have no application to execution proe 
ceeding by virtue of the provisions of rule 32 of 
the Order. [p. 580, col I. : 

M scellaneous First Appeal from the 
order of. the Senior Subordinate Judge, 
H ssar, dated the 23rd August 1922. 

Mz. M. Saleem, for Dr, Nand - Lal, for 
the Appellants. . | 

Mr. Nanak Chand Pandit, for. the 
Respondents. cam S ; 


JUDGMENT.—The facts oi this edge 


are somewhat complicated and, although 
they have. been stated frequently in the 
various. judgments and orders pronounced 


in. the course of lit gation betfveen the 


parties extending over. a number of yepts, 
it is necessary to-detali then. orice mole, . 
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-Mhe village of Dadupur in the Fateh- 
abad Tahsil of the H ssarDistrict comprises 
-a sub-divson or hamiet called Dhani 
Dhangapur, the land attached to which 

is equivalent to. about one-third of the 
" whole village aren. The whole village up to 

1905 was owned by Mrs. Alice Georgiana 
Skinner, who in that year sold it to cne 
Narain S ngh. Four tenants, Punnun, Piru 
-Rahman and Jiwand, Pachhada Rajputs, 


brought a suit for pre-emption, which. 


was compromised, on 30th April 19006 
‘by- an agreement that the plaintiffs and 
. several other persons, including some if 
notall,of the party hereafter to be de- 
signated Muhammad and others or their 
' representatives, were to be recognised 
as occupancy tenants. These plaintiffs 
brought a second suit on iith January 
1907 alleging that tke agreement had not 
Been fulfilled by Narain Singh, asking for 
cancellation of the previous compromise 
for that reason and praying for a decice 
for possess on by pre-emption. The second 
sut, after various vicissituces, was also 
compromised on 26th November 1908, and 
in accordance wth the compromise the 
plaint fis, who w li be designated kere- 
‘after Puünun: and others, .were granted 
a decree for possession of the village on 
ayment of Rs. 25,500. Payment was 
made by due date, the 25th February 1909, 
"and. Natain Singh now dsappeats from 
' the story. Muhammad and others were 
. defendants pro forma im this suit as per- 
sons.affected. by. the first compromise. 
They signed the second compromise in 
such-a manner as to ind cate that they 
‘made themselves responsible for the pay- 
inent ofthe. R$.25,500, but it was not 
stated inthe comproinisecthat they were 
to acque any- particular tights. and no 
decree: was: passed in-their favour.or against 
them, The decree gave possession to 
the pla- ntiffs only, and made them alone 


7 responsible for fulfilment of the condition 


of pay ng Rs. 25,500 to Narain Singh. 
‘dsn 30th November .19¢7.Punnun and 
others. executed a document -termed an 
agreement to the following effect :— .- 
52We are the-sole plaintifis.in the pre-emp- 
‘tion suit but we are. being supported. by 
- Ram S-ngh: and. others, :: Jats...of Dhani 
Dhangdpur, and other. residents. of the 


~~ F 


‘village are also shating in the expenses 
of the suit, and shall contribute towards 


- the pr ce to Le paid for pre-emption. Ram 


®ingn and others shall pay one-third of 
the total cost incurred and when the village- 
is decreed they shall have one-third of it. 
The remaining two-thirds of the village 
shall be apportioned between us and forty- 
two other persons named, . (Muhammad 
and others) in shares proportionate to 
the amount contributed by each in- 
dividual to the expenses of the suif. aa 
When it came to the time ‘for. paying 
Rs, 25,500 by the 25th February 1909 
for the pre-emption decree Punnun and 
others had nct got enough money. The 


reason which they afterwards alleged was - 
. that Ram Singh and others had not paid 


up their one-third shate. They, there- 
fore, approached Mir Khan and others of 
the neighbouring. village of Haroli and got 


‘money irom them. The result was a sale- 


deed dated 2na Match 1909 by whch Pun- 
nan and others sold 74 out of 20 biswas ` 
of the village of Dadupur, t.e., -15-40ths, 
to Mir Khan and otheis for Rs. 12,500. 
‘The deed rected that the actual area trans, 

ferred was to be 1043 bighas and that Mir 
Khan and others "shall take the land 
at Dhani Dhangapur, that the rest of the - 
land shall be given to them irom sone 
other place.” 

The remainder or.the story concerns 
the doings and dealings of-the four parties 
introduced above, vtz., (1). Punnun and 
others, the four pze-empiors, (2) Ram 
Singh aud others, the Jats oi Dhani Dhanga- 
pur; (3) Muhammad and others oi Laau- 
pur, the numerous other residents oi 
the village tc whom the pre-emptots had 
promised shares in priopoition to their 
subscriptions, and (4) Mir Khan and others 
of Haroli, tle vendees.cf 73 biswas, Tlese 
names will be retained in describing ile 
several parties, the actual fersonnel ot 
which has changed irom time to tine 
through death . _inheritance, and other 
eauses. ` 

Later on, in the year 1909, Ram Singh 
and others sued (1) Punnun and others, 
(2) Mir Khan and others for possession 
of.one third of Dadupur in terms of tle 
agreement of 30th November 1607 and 
obtained a ce on gth Febriary 1910 


-— 
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which was executed, and as a result the 


proptietor's column in the Jama bandt. of 


Dadupur village fead, Ram Singh and 
others II shares, Punnun and others 
22 shares. 

On ist December 14910 a mutation Was 
sanctioned by which the names of Muhan - 
maa and others (who are the plaintifis 
in the present proceedings ) appeared for 
the first time in the proprietary coiumn. 
The 22 shares of Punnun and others were 
sub-divided into 2,600 shares of which 
Punnun and others received the follow- 
ing:—Punnun 120 shares, Piru 102 shares, 
Kamala, son of Jiwand, 69 shares, Rahman 
and his brother 99 shares, total 381. 
remaining 2,219 shares went to Muham- 
mad and others in 31 lots. This entry 
left Punnun and others, the original pre- 
emptors, with 381/2,600° of 2/3-125/ 
1,300 of the whole village, or if the share 


of Rahman’s. brother be deducted, with- 


653/7,500 only. The change was stated 
to have been made at the request of 
Punnun and others and the sheresto be in 
accotdance with the amount paid for 
pre-emption of the village. 


The next event was a sait instituted on 


6th December. rg1c-by Mir Khan and 
Othets against (iy Ponnun -and others, 
(2 Ram Singh and others, (3) Muham- 
mad and others, claiming possession of 
gi biswas of the village of Dadupur. cu 
i strength of the sale of 190g. "The 
plaint described-Punnun and others as 
the real vendors and the other defendants 
&s persons in whose favour Punnun and 
others-had caused the land to be mutated 
and who, therefore, were joi.d .as pro forma 
defendants, ,Punnün and others: pleaded 
that what had been sold was the. land of 
Dhani Dhangapur and that, as this had 
; been. decreed by a Court, to Ram Singh 
‘and others in a suit to which Mir Khan 
and others had been parties, they, the 
defendants, were no longer liable. Ram 
Singh and otheis pléaded that, at any tate, 
the plainti&s could not have any land 
which had teen decreed to them.  Mubam- 
mad. and others did not appear or file any 
pleadings and the suit and consequent 
appeal were heard ex parie egainstilcn, 
The Trial Court dismissed the suit. "Ee 
Chief Court accepted an appeal by the 


plaintifs and decreed their claim subject 
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to the proviso- that “the share decreed ; 


‘to the plaintifs will be taken from the 


chief defendants, (1. e., Punntn aud others) 
and not from the one-third share belong- 
ing to the representatives of Ram Singh 
and Nidhan Singh. . 

Mir Khan and others applied for exe- 
cution. A warrant for possession of 74 
biswas was issued against (1) Punnun and 
others, {2) Muhammad and others, 1. 2., 
all the defendants except Ram Singh and 
others who held the rd share reserved 
by the Chief Court. Muhammad and 
others protested that.there was no decree 
against them and that their names should 
be struck out of the warrant. “This was 
done, but nevertheless the decree-holders 
Mir Khan and others were eventually, ou 
19th May 1914, pleced in possession of 
land which had been mutated to Muham- 
mad and others on the 1st December 1910, 
and mutation of names followed. ‘This 
obviously was inevitable if the decree for 
2i biswas of the village, 4. £., 15/40, Was 
to be executed at all, since the recorded 
shares of Punnun and others, as stated 
above, aggregated at the most 127/1,300. 

The result was a suit; with which we are 
directly concerned, filed on 24th July 1915 
by Muhkammad and others against (r) Mir 
Khan and others, (2) Punnun and others, 
claiming restoration to the plaintifis of 
theland previously recorded i intheir names. 
They based their suit on the agreement of 
3otn November 1907, pointed out that it 
was prior in date to thé sale to Mir Khan 
anc others, contended that it had been 
acted on, asserted that Punnun and others 
were owners of only 186/15/32 shares of 
2,600 shares of 2rds of the village, and 
claimed that the decree against Punnun 
and others could not, be satisfied out of 
their (the plaintiffs’) 2413/17/32 shares 
out of 2,600 shares . of $rds. There 
is no explanation on the record of 
the difference betweenthe plaintitf s figures 
tey.tding the shares and those given earlier 
in this judgment, which were taken from 
the text of the. mutation of the 1st Decem- 
ber 1910, but the.event will show that the 
point is unimportant. 

Mir. Khan and-others replied ‘that they 
knew “nothing ‘about the agreement of 


.3oth November, 1907, and that they. had 


their decree for 7k biswas gf Daduipuritg 
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be. taken out of §rds of the village i ina 
suit to which the plaintiffs had been par- 
ties. , The unfortunate Punnun and others 
admitted the claim. and disclaimed lia- 
bility, pleading in effect that Ram Singh 
and others by nêt paying their one-third 
share at the right time for the pre-emption 
` decree had brought about the whole trouble, 
and that they were not responsible. 

The Trial Court held that the suit must 
“be treated as an application in execution 
proceedings under section 47, Civil Pro- 
. cedure Code, the plaintiffs having been 

‘parties to the suit in which the decree in 
` favour of Mir Khan and others had been 
‘passed and dismissed ‘it as time-barred. 
On appeal by the plaintiffs a Division 
Bench of this Court sustained the finding 
that a regular suit.did not lie, reversed 
the dismissal.of the application ' under 
section. 47, Civil Procedure Code, on the 
ground of limitation, and remanded it 
for a fresh decision on the merits, remarking 
that if the appellants stccéeded in prov- 
ing that they had acquired a valid title 
to the whole or part of the land, in dis- 
pute before the sale in favour of the de- 
fendants they would be entitled to be 
restored tothe possessionol thciand proved 
to be their property, unless their prior 
title is defeated on some other ground. 

The. lower Court proceeded to take 
frésh evidence and then accepted the 
application and ordered. Muhammad and 
others to be restored to possession. Mir 
Khan and others have appealed against 
this deeision ` and the appeal. is before 
me; ` 

A preliminary objection is raised that 
Kaman, appellant, and Kahni, Umar, Kaku 
and Fajju, respondents, have died and 
that since no:application - to substitute 
their legal representatives, has been pre- 
sented in time, the appeal by and against 
them has abated and consequently the 
appeal must failin toto, These, however, 
ate proceedings in execution of a decree 
and r. 12 of O; XXII expressly exeludes 
such- proceedings trom the operation of 
rules 3and 4 ot the same Order. - Rule zx 
does not help the respondents who have 
taiged the objection. It-has to be read 
with rule 12, and its provision ‘* enabling 
appellant" and “r respondent” to be substi. 
tuted fot "plaintiff" and “defendant” in 
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rules 3 and 4 is no good to them unless 
those rules are applicable. 

The first point argued for the appellants 
is that the question now in issue’ is res 
judicata in their favour by the decision: 
in the 1910 suit and this appears.to me 
obviously to be so, in the light of Explana- 
tion IV to section 1x, Code of Civil Proce- 
dure, In that suit Mir Khan and others: 
claimed rather more than one-third of 
the whole village of.Dadupur. The pre- 
sent plaintiffs, or applicants as they have 
been held to be, were defendants. They 
knew that by the mutation of Ist Decem- 


ber 1910 Punnun and others had been re- 


duced to owners of very much less than 
7i biswas, They could and should have 
madeita ground of defence that the great- 
er part of $rds of the village had been re- 
corded in their names in pursuance of the 
agreement of 1907. Instead of doing so, 
they absented themselves. A decree was 
passed in favour of Mir Khan and others 
for 74 biswas out of $rds, most of which 
land stood in the names of Muhammad 
and others in the Revenue Records.. The 
decree ordered that the 7i biswas. should 
be taken from Punnun and others, but 
this was manifestly because the Court 
was unaware that Muhammad and others, 
the present petitioners, claimed to be 
owners in the grds of the village to which 
the decree applied, Their owner- 
Ship was nut admitted in the plaint.. The 
plaint merely. stated that Punnun and 
others had "got the land mutated in the 
names of" the other defendants. Apply- 
ing Explanation IV of section 11 the ques- 
tion of the present applicants’ rights as 
owners in the village of wadupur was 
a matter direetly and substantially in 
isste, and as was rnled in Gobind Lal v. 
Baldeo Singh (1) the decision in the suit 
must be regarded as an adjudication, either 
express or by implication, on that matter 
ei dr effect that they are not owners in 
74 biswas decreed to Mir Khan and 
a the plaintifis. 4 
- This- point was not raised specifically 
in the memorandum of appeal, but it was 
pleaded in the Court below in reply to the 
plaint and was the subject of an issue which 


(1) 24 Ind. Cas.o 4 12 P, R. 1915; 226 P, » 
R. 3914; 188 P, Wi Mi 1gr4. 
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was decided in favour of the applicants 
in the judgment set aside by the order 
of remand. There is authority for hold- 
ing that a plea of res judieata can be enter- 
tained in second appeal though not taken 
in the memorandum of appeal [Muham- 
mad. Ismail v. Chattar Singh (2); 
Chhadami Lal v. Shyama Charan (3)]. 
The learned Counsel for the respondent. 
complains, not unreasonably perhaps, that 
_ he has been taken unawares, but he has 
argued the plea and there is no doubt, I 
think, that his clients fail upon it, They 
also fail on the merits. There is no reliable 
evidence of the acquisition by them. of 
any valid title before the date of the mu-. 
tation of rst December 1907 which was 
subsequent to. that of the registered sale- 
deed in favour of. Mir Khan and others. 
The Coürt below has relied upon tke de- 
positions- by Piru, one of the original pre- 
emptors; and Kamala, son of Jiwand, an- 
other original pre-emptor. The former 
statel that Mir Khan and others when 
they entered into the sale transaction knew 
 Shatpertof Dadupur wastogoto Muham- 
. mad and others, knew that the latter had 
paid their shares of the pre-emption price, 
and knew that they had obtained pos- 
session of their shares of theland. Kamala 
said that Muhammad and others were 
in possession when the sale was transacted 
and that Mir Khan and others were told 
that Dadupur, exclusive of Dhani Dhanga- 
pur, wasto be keptby the Pachhadas. These 
two witnesses are not tinbiassed. They 
showed by their pleadings that they are 
supporting their fellow-villagers, and all 
along they have persisted in trying to make 
out that the sale gave Mir Khan and others 
no rights except in Dhani Dhangapur. 
There is no evidence of any date on which 
Muhammad and others obtained possession 
of any particular plots: They ‘are said 
_ to have been tenants under Mrs. Skinner. 
but there is no evidence that there several 
tenancy holdings  corresponded?" with 
the shares which they now claim to pos- 
sess as proprietors. kor this reason’ and 
also because there is no proof of any oral 


agreement to transfer to them they can . 


. (e) 4 A. 69; A. W. N, (1881) 116; 2 Ind, Deo, 
(N. 9.}'634.(F, B.). - 
(3) 22 Ind, Cas, 12, 
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derive no advantage from thé ruling, cited 
by zheirlearned Counsel, Kannan v. Krish- 
nam. (4) where it was held, with reference 
to section 48 of the Registration Act, 
that an oral agreement to sell bya mort- 
gagee in possession can be,enforced against 
a subseqttent registered purchaser because 
the previous pogsession of the mortgagee 
together with the agreement to self is 
eqtivalent. to transfer of possession un” 
der the agreement of sale. — - $ 
. The agreement of 1907 created iio present 
rights in the applicants’ favour, and 
no rights of any kind in any particular 
area of land within the village of Dadupur. 
The decree of the: 26th November 10908 
clecrly conferred no title tolandin Dadu- 
pur on any one except Punntn, Piru, Ji- 
ward and Rahman. The compromise | 
which preceded italso conferred no right 
specifically and if itcan beread as creat 
ing or declaring any right, title or interest 
in what the petitioners'now claim, these 
were terms which were not incorporated 


-in the decree, and the rights being admit- 


tedly of value largely exceeding Rs. roo, 
and the compromise being tnregistered, 
itis inadmissible in evidence to substanti- 
ate a claim by the petitioner to the land 
in suit [Pramal Anni v. Lakshmi Anni 


In short, thereisno proof ofany transfer 
of proprietery rights in the land in suit 
to the petitioners prior to the date of the 
registered conveyarce to Mir Khan and 
others, and without this the question of 
applying the doctrine leid down in Shankar 
Das v. Sher Zaman (6) by which the learn- 
ed Subordinate Judge appears to have 
been guided, does not arise. — — 

For these reasons, I.accept the eppeal, 
set aside the order of the lower Court 
and dismiss the application with costs 
throughout. l : 

Z. K. Appeal accepted. 
^" (ux) 13 M. 324; 4 Ind. Dec. (N. €.) 938. 

(3) 22 M. 508; x Bom. L. R. 394; 3 C. W. N. 


. 485; 26 I. A. 101; 9 M. L. J. 147; 7 Sar. P. C. J; 


51€; 8 Ind. Dec, .(N. 8.) 363 (P. C.). 
.'(8) 56 P. R. 1900; P, I. R. 1990 p. 105 (F. BJ; 
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, . AJODHYA SINGH v. KHUSRO BEGAM, 
- OUDH JUDICIAL COMMISSIONERS 
2 COURT. -> 


MISCELLANEOUS -ÁPPEAL NO. 27 OF 
- ; “1022. 

a July 14, 1922. 
Preseni:—Mr. Ashworth, J. C. 
AJODHYA SINGH—DEFENDANT— 

n APPELLANT 
DELE ~ VEeYSus- 
Katwan Babu Nawab KHUSRO BEGUM 

—PLAINTIFF—RESPONDENT. — 
.- Landlord and tenani— Rent, sult. for—Lease 
, not, proved— Decree. for compensation for use and 
ocoupaiton, whether can be, granted — Registration 
"Act (X V. I of 1908), ss. 17, 49 (c)—Thekanama, 


unregistered, whether can be used as evidence of ' 


value of property. ae - 
[here a plaintiff in a suit for rent fails to prove 
a lease, he ean be given a decree on the basis of 
use and occupation if the defendant is proved 
‘to have held the land. [p. 582, col. 2.] 
Sheo Karan Singh v. Parbhu Narain 
.Singh, 2 Ind. Cas. 211; 31 A. 276; 6 A. L. J. 167; 
5 M. L. T. 347, relied on. f 
A thekanama which is inadmissible in evidence 
for want of registration cannot be used as evi~- 
dence of the value of the property for the pur- 
pose of determining the amount of compensa- 

tion fot use and occupation, [p. 583, col. 1.] 


Appéal against an order of the Third 
‘Additional District Judge, Lucknow, dated 
the 28th February 1922, reversing the decree 
of the Assistant Collector of the First Class, 

Unao, dated the oth August 1921. 


Mr. Syed Mohammad, for the Appellant. 
Mr. Jagmohan Nath Chak, for the 
Respondent, 


. - JUDGMENT.—This second appeal arises 
out of a suit for arrears of rent brought 
by the pleintiff-respondent against the 
defendants as thekedars. In proof of the 
iheha a registered documént was put in 
Court by the plaintifí. Ithad, however, 
previously been heldin a civil case that 
this document could rot be deemed to be 
effective asa registered document by reason 
of its having been registered in a wrong 
District. The Court of first instance ac- 

. cordingly, holding that there was no proof 
of the theka, held that the plaintiff was not 
entitled to obtain rent. On appeal to 
the Additional District Judge of Lucknow 
it was held that, although the thekanama 
was not admissible as evidence of 
the contract of theka, one of the defendants 
Ajudhia Singh had admitted the fact 
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of the theka, and that this fact justified 
a: decree against him as thekadar. ‘The 
lower Appellate Court further held that the 
claim could be treated as one for com- 
pensation for use and occupation of land. 
and that the thekanama might be looked 
at to estimate the measure of compensa- 
tion. It relied on Sheo Karan .Singh v. 
Parbhu Narain Singh (x). Ultimately, 
the lower Appellate Court, holding 
that the suit had been improperly dismissed 
by the Court of firstinstance on the pre- 
liminary finding that the registered theka-. 
nama was inadmissible in evidence, remand- 
ed the case for decision on the merits. 

— The first ground takenin the Memoran- 
dum of Appeal is that the lower Appellate 
Court acted wrongly in remanding the case. 
This objection appears to me to be well 
founded. The Coürt of first hearing appears 
to have decided every issueand it cannot 
be said that it dismissed the suit on a 
preliminary point. The fact that its de- 
cision on a preliminary point covered the 
decision on the remaining points does not 
justify its being held that the decision was 
only on a preliminary point. 

The second ground is that the lower 
Appellate Court was not justified in mak- 
ing out a case for the respondent which 
hasnot been setup in the pleadings. There 


is abundant authority, including the 
case in Sheo Karan Singh v. Parbhu 
Narain Singh (1), referred to above; 


for allowing a plaintiff, who fails to 
prove a lease, a decree on the basis of use 
and occupation where the defendants are 
proved to have held the land. 

The third ground is that the lower Ap- 
peliate Court has misapplied the law. 
The lower Appellate Court was not correct 
‘in taking the admission of one of the de- 
fendants that he was thekedar as dispens- 
ing with proof by the plaintiff of the theke, 
in.view of the fact that the written state- 
ment clearly raised the objection that the 
thekanama was inadmissible in evidence. 
Apart from this, the only question that ap- 
pears to arise as to the law is. whether 


“the lower Appellate Court was justified 


in holding that the measure of compensa- 
(1) 2 Ind. Cas, 211} 31 A. 27656 A. In J. 167, 
5 M. L. T 347: z* 7 : : 
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tion could be based on ‘the improperly 
registered thekanama and onthe kabuliyat. 
Under section 49 (c) of the Registration. 
Act (XVI of 1908) no document required | 
by section 17 of the Act to be registered: 
Shall, unless it has been registered, be re- 
ceived as evidence of any transaction affect- 
ing immoveable property. The theka- 
nama was a transaction which inier ala 
affected the property by assessing its rent- 
al value. I consider that the #hekanama ` 
could not be used as evidence of the value 
of the property atall. The kabultyat, how- 
ever, also mentions the amount for which 
the defendants were willing to accept the 
property under lease. There was no ne- 
cessity to register this kabullyat inasmuch 
as it did nót create, etc. ,any right or title 
in the property. It is only the person ` 
having rights in the property who can 
create rights in favour of another in that 
property. I am, therefore, of the opinion. 
that the habultyat was relevant i in evidence 
as-to the measure of  compensation- for 
use and occupation. It operated as an 
admission by the defendants of the rental 
value of the holding. >` 

Itis ordered accordingly that the odas 
of remand by the lower Appellate Court 
besetaside and that the case be sent back 
to the lower Avpellate Court for deciding 
the appeal. The lower Appellate Court 
will be at liberty to take action under 
O. XLI, r. 24 or 25,if it is of the opinion 
that it cannot pronounce judgment on 
the evidence recorded and on the facts 
determined by the lower Court, The costs ` 
of this appeal will abide the result, l 

Z, X. i 
-~ Case sent baok. 


way — t 


-— 


LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 597 OF 1917: 
April 18, x92r. : :. .. 
Present :—Mr. Justice Leslie-Jones 
and Mr. Justice Wilberforce. ! 
MUH AMMAD J AN-—D&FENDANT 
—APPÉLLANT. . -'. : 
|. — Versus 
DU ut CHAND AND ‘ANOTHER—PLAIN TIES 
—RESPONDENTS. 


Civil Procedure Code (Act V of x908),.s 
Raz judicata——Cross-suits—~Question divesily aad 


“a 
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substantially in issus in both sults Appeal ` 
from one deevee-—~Decree not appealed ^: from. 
wheter operates as bar. ~ 

One f. brought a suit for pre-emption 
against D. and M. basing his claim on the ground 
that he was the owner of the whole of the adjoin- 
ing Katra. D, ana M, resisted the suit and. insti- 
tuteG a cfoss-suit for possession and partition of 
the Katya on the ground that after the institution . 

of the pre-emption mit they had themselves pur-. 
chased a portion of the Katya froma third person ` 
C. J. contested th right of C. to make the sale and . 
the srits were, at the instance of the parties, tried 
together. The Court of first instance held that . 
C. had notitlein the Katra and not only dismissed 
the suit of D. and M. but also passed a decree for 
pre-emptionin J,’sfavour.. D, and M. appealed - 
only against the dismissal of their own suit: 
eld, that there being no appeal from the des 
cree in J.'s suit, the decree in that suit had . 
become final and as the question of title was. 
direcily and substantially in issue in the pre- 
emption case, it was ves en as pers the -. 
parties and against D and M. 584, col. r.} 

Zaharia v. Debt, 7 Ind. Cas. ue 33 = 7 Åi: 
L. J. 861, Anant Das v. Udatbhan, 19 Ind, Cas; - 
76135 A. 1871 11 A. L. J. 214, referred to. . - 

: Second appeal from the decree of the - 
Additional District Judge, Delhi, dated 
the 24th November 1916, reversing that 
of the Subordinate Judge, Second Class; 
Delhi, dated the roth July 1916. - 

2 Bekhshi Tek Chand, for the Appellant. . 
Lala Mott Sagar, R. S. for the Re- 
spondents. . i a 

J UDGMENT.—It is not necessary to^ 
te-state all- the facts of this case which. 
are given at length in the judgments of . 
the. Court below. 

Briefly, Muhammad un defendant- 
appellant, brought a suit for the pre-emp- 
tion of a house, basing his right on the 
ground that he was the owner of the whole ` 
of an adjoining Katra., This suit was at 
first resisted bythe defendants-respondents; 
Duli Chand and Munshi Lal, on various 


` untenable grounds: but, later, they put in a 


pléa that after the institution of the suit 
they had themselves purchased a ‘portion’ 
of the Katra from one Chet Ram. (key 


- also themselves instituted another suit” 


against Muhammad Jan for "possession, 
by partition, of their share in the Katra? 
which they alleged they had purchased 
from Chet Ram. The right of ‘Chet Ram; 
however, to sell any portion of the Katra. 
was disputed:by Muhammad Jan, and at-. 


“the instance of both - parties “both. suits . 


were tried together on the ground - that: - 
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their decision depended on the question 
whether Chet Ram hada saleable interest 
on the Katra and the suit for pre-emption 
was accordingly delayed for this reason. 

The Subordinate Judge held that Chet 
Ram had no title in the Katra and he, there- 
fore, not only dismissed the suit of the 
plaintiff-respondent for possession by parti- 
tion but also granted Muhammad Jan 
a decree for pre-emption. 

The -plaintifis-respondents filed an ap- 
pealin the Court of the Additional District 
Judge but -only against the dismissal of 
their own suit for possession and they ob- 
tained a decree against which Muhammad 
Jan has now filed a second appeal in this 
Court.. 

‘In our opinion the appeal must succeed. 
The decree in the pre-emption suit against 
which the plaintiff-respondents omitted 
to appeal stillstands. The question of 
title was there directly and substantially 
in issue and it was raised at the instance 
of the plaintiffs-respondents themselves. 
That question is, therefore, res judicata as 
between tlie parties and against the plaint- 
iffs-respondents. See Zaharia v. Debi (1) 
ana Anant Das v. Udaibhan (2). 

"The čase is not one in which we think 


'there is any sufficient reason for. directing. 


. that costs should not follow the event. 
We, therefore, accept thé appealand dis- 


miss the plaintiffs’ suit with costs 
throughout. 
R. N, & Z. K. Appeal accepted. 


(1) 7 Ind. Cas. 156; 33 A. 511 7 A. 1, J. 861. 
(2) 19 Ind, Cas. 76; 35 A. 187; 11 A. I. J. 214. 


PRIVY COUNCIL. 
APPEAL FROM THE MADRAS H1GH COURT, 
March 14, 1922. 
Preseng:—Viscount Cave, Iord Shaw, 
Sir John Edge, Kr., and Mr. Ameer Ali. 
RADHAKRISHNA AVVAR AND ANOTHER 
: —DEFENDANTS—APPELLANTS 
VErSUS 
SUNDARASWAMIER, SUBSTITUTED FOR 


SWAMINATHA AYYAR—RESPONDENT. 
Civil: Procedure Code ( Act V of! 1908), ss. 109, 
110—Subject-maiter of suit, value of—Method of 
dsteymination—Certificate, -when can be granted 
— Landlord and tenant —Pattah — Terms, fair and 
equitable, how fi xed— Construction — Rent, rate of — 
adres Estates Land Act (J of 1998), ss, 27, 28. 


The High Court may with propriety grant a 
certificate for leave to appeal to His Majesty in 
Council where the proceeding in question raises 
the entire question of the contract relations 
between the parties and that question, settled 
one way or the other, affects a much greater value, 
and its determination governs rights and liabi- 
lities of a value beyond the limit. [p. 586, col. 1.] 

Banaysi Prasad v. Kashi Krishna Narain, 
28 I. A. 11; 23 A. 2275 8 Sar. P. C. J. 447; 11 M. - 
L. J. 55; 3 Bom, L. R. 154; 5C. W. N. 193; 7 Sar. 
P. C.J. 825 (P. C.), referred to. 

Past practice is one of the elements to be taken 
into consideration in fixing, under the Madras 
Estates Land Act, 1908, what are the fair and 
equitable conditions of a particular pailah. [p. 
586, col. 2.] 

Parthasarathi Appa Row v. Chevendra Ven- 
kata, Narasayya, 6 Ind. Cas. 088; 37 I. A. 110; 33 
M, 1775 14 C. W. N. 938; 20 M. L. J. 596; 8 M. L. 
T. 141; I2 C. L. J. 233; (1910) 'M. W. N. 466; 12 
Bom, I, R. 648 (P. C.), referred to. 

Under sections 27 and 28 of the Madtas Estates 
Land Actthe old rent continues until reduced or 
enhanced by special applications under the 
Statute. [p. 587, col. 2.] 

Even in regard to penal provisions with a strict 
construction, no construction is open to a Court 
of Law which is in violation of what that Court 
considers to be the true meaning of the provi- 
sion. (p. 588, col. 2.] 

Plaintiff sued for recovery of rent said to have 
accrned and to be due by the defendants in res- 
pect of their holdings in accordance with the terms 
of a paitah which provided that the defendants 
shall cultivate the specified area of land, harvest 
the crops and apportion the plaintiff’s dues. A 
further clause added that if the yield be carried 
away without acting in accordance with the above 
provisions then the defendants will pay at an 
average rate of 170 kalams 4 mayrakals per veli 
of nanja: 

Held, that the rent of 170 kalams was not a: 
penal rent but was a substituted rent and the plajn- 
tiff was entitled to recover at that rate, [p. 
588, col. 2.} 

Appeal from a decree of the High Court 
of Judicature at Madras, (Oldfield and 
Phillips, JJ.), published as 4o Ind. Cas. 
587,dated 14th November 1916, against 
the decree of the District Court, 
Tanjore, in Appeal Suit Nos. 842 an 
832 of 1913, preferred against those or the 
Court of the Revenue Divisional Officer, 

.Kumbakonam in Summary Suit Nos. 3 
and.4 of I9I2,; : 

Mr. Kenworthy Brown, for the Appel. 


lants. 
Messrs, De Gruylher, K. C., and J. M. 
Parinh, fot the Respondents. 


JUDGMENT.—This is an appeal against 
a decree of the high Court of Judicature 
at Madras, dated the 14th November 1916, 
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Yt varied a decree of the District. Judge 
of Tanjore dated the 18th January 1015. 
The suit between the parties was brought 
in the Revenue Court^of Kumbakonam 
under the Madras Estates Land Act, No. I 
of 1908, section 77. The claim of the 
plaintiff was for rent said to have accrued 
end to be due by the defendants in res- 
pect of their holdings in accordance with 
the terms-of a pattah which will be after- 


wards noted. No further reference is re- 


quired to the various stages of the 
gation. 

* A preliminary question, however,is raised 
as to whether the appeal is competent. 


liti- 


It is pointed out by the respondent, who. 


makes the objection, that the rent sued 
for amounted to Rs. 4,560 béing rent for 
three years in arrear, ‘The respondent 
accordingly contends that it sufficiently 
appears that the amount or value of the 
subject-matter of the suit is not Rs. 10,000, 
as required by sections 109 and ric of the 
Code of Civil Procedure, 1908; and upon 
the case reaching this Board their Lord- 
ships, on the 3rd December 1920, held 
that the certificate guoad value was at 
least ambiguous, and that such certificates 
“ought to be given in such a form that 
itisimpossible to mistake their meaning 
on their face." . | E 

‘The only order then before the Board 
was in these terms:— : 

‘It is nereby certified that as regards 
the value of the subject-matter and the 
nature of thé question. involved the case 
. fulfils the requirements of sections 109 


~ 


and 110 of the Code of Civil Procedure,’ 


aud that the case is a fit one for appeal 
to His Majesty in Council," . 

and upon that the previous judgment 
of the Board proceeded. It now appears, 
however, that the above was not the only 
order, and that the parties had failed to 
bring up the order embracing the actual 
certificate and granted. on the same 
day. l i 

Itis adm tted by both parties that there 
did exist in the procéédings an order of 
the 21st September 1917; in the following 
terms: -7 l 
ka We hold that the. subject-matter is 
of a value greater than. Rs, 10,000, with 
reference to Gooroopersad Khoone v. Juggut- 
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ohunder (1); aud that a substantial ques 
tion. of law is involved. We, therefore, 
certify that the case is a fit one for appeal 
to His Majesty in Council with reference 
to séctions 109 and rro of the Civi] Pro- 
cedure Code.” us | 

“In their Lordships’ opifiion, this certi- 
ficate is sufficiently clear, and is not 
open to the objections under which the 
former certificate. under argument before 
the Board stood condemned, 

The point, however, which still remairs 
is whether that certificate must be accept- 
ed by the Board as. conclusive, tke actual 
sum ir figures whichis sued for beirg what 
it is, and so much smaller than Rs. ro,oco. 

The ruling provision as to certificates 
of value was: No. 2 of the Schedule to tke 
Order in Council of the roth April 1838. 
It is to the following effect:— 

“That in all cases in which any of such 
Courts shalladmit an appealto Her Majesty, 
her heirs and successors, in Council, it 
shallspecially certify on the proceedings 
that the value ofthe matter in dispute in 
stich appeal amounts to the sum of Rs.10,cco 
Company’s rupees or upwards, which certi- 
ficate shall be deemed conclusive of the 
fact, and not be liable to be questiored 
on such appeal by any party to the suit 
appealed." 


Jt is admitted that at tke date of tbe 
appeal this order was in operation, 31d 
it accordingly goxerrs tke case; ard, so 
far as tke Board is coLcerned, it cor.cludes 
the question of competency gtioad value. 
In same of the cases which have occurret, 
it would rather appear asif the provisiors 
of this Order had been: left out of 
view. ; 


On adate subsequent to the filing of 
this appeal, namely, the 9th February 
1920, the order was repealed by an Order 
in Council, passed by His Majesty on the 


‘date mentioned. While, however, in cases ' 
‘stthsequent to that date, the value of the 


subject-matter: of the appéal is nof cor- 
cluded by the certificate | of thé Court 
below, their Lordships desire to make 
these two observations:;— Ir the first place, 
the sum of money actually at:stake may 


(IJ 8 M. LA 166; 14 Moo, P. C 4725 3 W: R, 
(P. C.) 14; 1 Suth, P..C. J. 399; 1 Sar. P. C. J; 


| 742i 19 A. R. 4931 15 E. R. 1771 133 R, R.dsos -> 
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hot represent the true value. - The proceed- ryofs with à permanent right of occupancy; 
ing may, in many cases, such as a suit for and by section 52 accordingly. pattahs 
_ an'instalment of rent or under a contract; and muohilkas may be exchanged, ` for 
raise the entire question’ of the contract periods of one or more revenue years; but: 
relations -between the parties and that no landholder shall-be-bound to tender,’ 
question may, settled one way or the other, and no vyot to accept, a pattah for a 
‘affect a much greater value, and its de- period of more than one revenue year. It- ` 
termination may govery rights and lia- appeared to be maintained for the appel- 
bilities of a value béyond thelimit[Basars! lants that payment made during the course 
Prasad v. Kashi Krishna Narain (2)1. - The of 20 years should form the lines and limits’ 
Courts below may accordingly with pro“ of the ryot's obligations for’ all time. "Set: 
priety, as was done in this case, make the ting aside the manifest contradiction. by: 
necessary certificate, In the second place; this of the actual relations of these parties, - 
whether they did so of not, while their the Board has, in view of the ergument, | 
` Lordships would, of course, be free, if great- thought it right to express its opinion ‘that’ 
er value in the sense, mentioned were eS- the statutory rights and obligations  of- 
tablished, to` proceed. with the appeal, parties have not been thusimpinged upon. 
yet they will always naturally and very Past practice may, of course, haveits: -+ 
greatly-defer, on a subject of this nature, weight as one of the elements which are- 
to the certificate given by the High Court. considered in fixing under the Act what 
The objection to the competency of are the fair and equitable conditions of a - 
the appeal is accordingly repelled: ^ = -- particular attah, [Parthasarathi Appa“ 
Their Lordships proceed to the merits v Chevendra Venkata Narasayya (3)]. 
of the appeal. "T" 
The original plaintiff in - the suit was Under the Madras Estates Land Act, I of- 
a Receiver appointed by the Court and 1908, the Inamdar, on the 28th October 
the plaintiffcespondent is his successor roo8, tendered a palilah for Fasli 1318 to 
and represents the proprietors of an Imam the tenants and demanded from them a. 
village called Kadiramangalam. It 18 qmuychilka, but the tenantsrefused to accept - 
matter of edmission that the appellants the paltah, or to execute a muchitka, 
care occupancy yos of certain of the Pafighs in identical terms having been 
village lands, having the permanency also offered and refused, and no muchi- 
of tenure end the other rights attachirg.. kas having been executed for the two 
to that position under the law of Medras. following years, Faslis 1319 and 1320, the 
Their Lordships desire to make it clear suit was instituted on the 15th December 
that nothing that hes passed between roxr, It resulted in a decree for 
these litigants during the long course of Rs. 4,367-7-3. ~ 
years, in which the law hasbeen so fre- Tt may be stated that it was admitted 
quently invoked, constitutes a derogation that there had been numerous suits and 
from the status, privileges, rights and „numerous decrees in which the rights of 
obligations of parties under the Madras the Inamdar had been determined in 
Land Acts. The provisions, for insterce, accordance with patiahs substantially, if 
of Chapter V of the Actas to the peyment not entirely, in the same terms as those 
of arrears of rent, and the dppratsement tendered in the present suit. ‘The plaint _ 
‘and division of produce, as also those of- correctly states:  '' Pattahs were  ten- 
Chapter IV, dealing with pattaksand muchil. dered for the undermentioned. occupancy 
kas can .be appealed to and are plainly tight lands in the enjoyment of the de- 
applicable. . ! : l fendants, for Faslis 1318, 1319 and 1320 
In. particular, it should be noted duly according to custom and in conformity 
- that Chapter IV of the Act as is specially with the previous judgments, by the first: 
provided for-by section 50, applies to all aue MM 
i . (3) 6Ind. Cas. 988; 37 I. A. 110133 M. 1771 14 
(2) 28 I. A. ft; 23 A. 2273 8 Sar. P. C. J. 447 C, W. N. 938: 20 M. L. J. 5965 8 M. L. T. 1415 12 l 
ir M. L. J; 56: 3 Bom. L. R, 154{ 63 C. W. N, 193; C.L. J. 2333 (1910) M. W. N, 466; 12 (Bom, YR, 
. 4 Sat, B,C: J. 825. (P.C). Wo quer BES Se acs | : t doy ve tm Sh ee eroe s : 
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defendant in Original Suit No. 6x of 1904, 
who was managing during the said Fass." 

In 1902, the Inamdar had sued and 
on the roth April 1904, the Divisional 
Officer pronounced judgment in the plaint- 
iff’s favour, and he- expressed himself 
thus:— 

“I consider that the dispute between 
the parties relating to the suit Fasit is 
identical with those decided in the pre- 
vious Faslis in the judgments referred to 
above, and that no special pleas or cir- 
cumstances are urged with reference to 
the suit Fasl for any fresh adjudication.” 
Their Lordships pause to say that they 
.may repeat in terms this dicum which 
was pronounced 18 years ago. It is a 


truly deplorable circumstance that judi- 


cial time should have been occupied and 
the substance of parties wasted by liti- 
gation over a further period of 18 years, 
for settling practically the same point. 
The careful provisions made by legisla- 
tion for the steady protection from year 
to year of the rights of occupancy ryots 
on the one hand, and Ivamdars and other 
landlords on the other, have been put 
on one side and fruitless and repeated 
litigations indulged in. 

But in the judgment referred to, the 
Divisional Officer proceeds:— 

“T, therefore, find that the previous judg- 
ments ere ves. judicata in these suits as 
they have gone fully into the question 
of custom relating to the different stipula- 
tions in the Patah.” 
— However natural it may have been to 
treat the position thus, their Lordships 
cannot sustain on legal grounds, the plea 
of res judicata here suggested. In the 
language of the High Court:— l 

“Phe answer is that the general doctrine 
of res judicata is not in question, but the 
application of the special rule stated in 
section 52 (3), Estates Land Act, under 
which muchilkas decreed for-any revenue 
year remain in force until the beginning 
of the year, for which fresh ones are ex- 
changed or decreed: and that there is no 
reason for restricting -the scope of the 
general reference to muchtlkas decreed to 
those decreed by any particular description 
‘of Court." E 


` With this view the Board is in full agree- 


ment, ME uS 2 
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“ The Inamdar having again tendered pat- 

‘fahs in terms of section 54 and the other — 
relative sections, and the tenants having 
notwithstanding previous decrees again 
refused to accept the terms or to grant 
muchilkas and the terms of the paitahs 
having been entirely approfed by the Col- 
lector, the present suit had to be brought. 
The Pattahs tendertd are in terms of pre- 
vious patlaks upon which judgment end 
decree was passed. It stands to reason, 
and itis in accordance with section 29 
and 28, that the old rent thus aecreed shall 
continue, until reduced or enharced by 
special applications under the Statute. No 
such applications have been made. All 
that remains in the case is the - 
cotrect interpretation of the pattahs.. 


The argument presented to the Board 
involved the construction of the two 
clause I and 8, These clauses are as fol- 
lows: — TAL 

"I. Outofthe 32 pangusin the aforesaid 
village; the lands comprised in the 5-8 
Pangu which is in your enjoyment, viz, 
Ayan nanja of the extent of 2 velis 3. mahs 
4 kulis and 13 cents and $adugai punja 
naija of the extent of 5 mahs 38 kults 
and 59 cents, in all, anja of the extent 
of 2 velis 8 mahs 43 kulis and. 8 cents, 
you shall cultivate at the proper seasons 
fertilizing them in all ways; harvest the 
crops that are grown after the same have 
been estimated by our agents in the pre- 
sence of (our) agents and others and under 
their orders and supervision, leave the 
stubbles as is the practice with the Go- 
vernment Amant lends: stock in heaps 
on the threshing-floor the residue of the 
total yield of paddy that is left after pay- 
ine the reapers’ wages at the rate of 1-2 
marakal per kalem and the Thaletyart 
Swuvandiram paddy payableat the threshing- 
floor at the rate'of 1:marakal per 15 kalams: 
and after the harvesting has been com- 
pleted, you shall apportion in heaps our 
melvaram due at the rate of 60 kalams 
for ico kalams of paddy in the case of 
Ayan nanja and attherate of 57 bala ms for 
roo kalams in the case of Padugal punja 
nanja under the Sudda: Court decree in 
Suit Not 68-of.1847 and in ` acknowledge 
ment of our having received the melvaram 
paddy,..obtain a receipt from our agents; . 
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. "8. Even if the aforesaid nanja lands be 
"not cultivated at the proper seasons, even 
if they be cultivated negligently, if they be 
allowed to lie fallow without being culti- 
vated, even if damage of crops be caused 
by failure to harvest the crops at the right 
time, even if fhe yield be carried away, 
either without acting in accordance with 
the conditions specified in paragraph I 
herein, or without division of varam, and 
even if nanja land be filled up (and raised 
in level) and unja cultivation made there 
on, you shall pay at the rete specified in 
paragraph Ir herein our melvaram paddy 
in respect of the total yield of paddy cal- 
culated at an average of 170 kalams and 
'4 marakals per veli of nanja, the kadappu 
and. kar produce being payable within 
the 15th December, and the samba and 
pisanam produce by the 15th March.” 
'" What had happened in. the present case 
was, that during the Fash years in ques- 
tion, the tenants in contravention of the 
terms of these patiahs had carried away 
the yield, without any of the proceedings 
with regard to the apportionment, in heaps, 
of the melvaram due to the landlord, hav- 
. Ing taken place. 
. ` The obligations under clause 2 having 
. thus not been complied with, clause 8 


came into operation which applied to 


various contingencies, including the follow- 
ing: ‘ If the yield be carried away.... 
without acting in accordance with the 
^ conditions specified in paragraph r." In 
that contingency: “ you shall pay at the 
rate specified in paragraph I herein our 
meluaram paddy in respect of the total 
yield of paddy calculated at an average 
- of:170 kalams and 4 -magakals per veli 
~ of manja, the kadappu and kar produce 
being payable within the 15th of December, 
and the samba and" pisanam produce by 
the x5th of March." 
" The question is: In this stipulation, 
what is the meanng of the expression 
‘ the total yield of paddy”; and in par- 
ticulat what js theapplication of the stipu- 
lation. to the case of an 0044 crop, that 
is, a crop sown together, one part of which 
takes only 3 months toripen and be reaped, 
and another part of which takes eight 
months.to ripen and be reaped? Is the 
return as to ‘! thejtotal yield of paddy” 
Satisfied by payment of-170 halams for 
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the totel yield of one of the portions. The 
appellants maintain thatitis.  . . 

It fs well to hove clearly in view what 
is the practice with regard to such a paddy 
crop. Itis thus described in Mr. Heming- 
way's work ou Tanjore in the Madras Dis- 
trict Gazetteer, page 93: IE. 

'' It has become usual in a good many 
places to mix a Ákuruvai and ə samba crop 
onu whatis calledthe oodu or ottadan system 
of cultivation. The species of samba used 
is the ottadai paddy, an eight months' 
crop from which the name of the system 
is derived. The amount of kuruvat used 
in this combination exceeds the samba 
largely, sometimes by as much as five to 
one. Ollada! is generally sown in the 
first crop season. The more quickly 
matured variety is harvested first, and 7yot 
thereby secures a return for his labour 
both at the karuvat and the samba harvests, 
Thé two kinds of grain are mixed in the 
seed-beds and the seedlings are planted 
indiscriminately.” l 

The appellants’ Counsel forcibly main- 
tain that the payment of 170 kalams was 
a penal provision, and that, therefore, 
that provision ought to be most strictly 
construed. 

It must not be forgotten that even in 
regard to penal provisions with a strict 
construction, no construction is open 
to a Court of Law whick is in violation 
of what that Court considers to be the 
true meaning of the provision. That is 
a sound general principle. 

But the Board, having considered the 
argument upon the clause, are of apinion 
that therent of 170 kalams was nota penal 
rent, but was a substituted rent. The 
true rent, had the tenants complied with 
their obligations, would have been a per- 
centage of the yield: but were the harvest 
to be bodily carried away, it was necessary 
to provide for such a case, and this was 
done by clause 8 which imposed no penalty 
as stich, butsimply setforth a figure which, 
upon the whole, might be reckoned a reason- 
able pactional substitute for the actual 
percentage, which, owing to the tenants’ 
conduct, had been rendered unascertain- 
able. 

Is, however, the stipulation applicable 
to the whole harvestof a mixed crop reapea 
at seperate times, or is it applicable only 
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to the first harvesting? ‘! You shall pay," 
Says clause 8, '' at the rate specified in 


paragraph rin respect of the total yield of - 


paddy caiculeted at an average. of 170 
kalams," but then it is added that the 
early rice (kadappu Rar) produce is pay- 
able in December and the samba, which 
is the late harvest produce, is payable 
in March. Putting that alongside of the 
subsequent obligation which was, under 
clauser, tostock in heaps on the threshing- 
floor the residue of the total yield of paddy” 
(the same phrase as is used in clause 8), their 
Lordships have no doubt that the substi- 
cuted rent applied to the yield of each 
portion of the crop, exactly as the setting 
aside or the threshing-floor was applicable 
to each portion. They are of opinion that 
the High Court has come to a correct 
conclusion upon this topic. - . 
Their Lordships desire to add that a 
question of straw, insignificant in amount, 
was not argued, the very proper arrange- 
ment .of both parties at the Bar béing 
that that would stand or fall with the judg- 
ment of the Court below. 
Their Lordships will humbly advise His 
Majesty that the appeal be refused with 
costs, ee 
Appeal dismissed, 
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. LAHORE HIGH COURT. 
SECOND CiVIL APPEAL No. 697 oF 1919. 
December 20, 1922. 
Present ;—Mr. Justice Scott-Smith 
and-Mr. Justice Zafar Ali. 
NAMAN AND OTHERS—~PLAINTIEIS 
-  — APPELLANTS 
l versus i 
RATAN SINGH AND ANOTHER 
~~DEFENDANTS—-RESPONDENTS,  — 
- Cusiom— Adoption of  stsier's son—- Hind& 
1 As Bere d Distotst—=Rivrajd-am, suay 
M, 


‘6153.19 Bom. L. R. 388; 15 A. L. J. 5253 


CASES,- ME 889 
. Among Hindu Jats of the Hoshiarpur District 
‘the adoption of a sister’s son in. the presence of 
near ccllaterals is valid by custom, [p. 590, col. 2.] 
Where a statement in the sriwaj-i-am.as to 
the existence of a custom is supported by 
instances, it affords sufficient proof oi that custom 
unless rebutted by the party who denies it. 
[p. 49c, col. 1.] ` 
-~ Ishar Kuar v. Raja Singh, 9 Ind, Cas. 608; 94 
P, L. R. 1911; 29 P., 1911; 124 P. W. R., 1911, 
Chuttan v. Hazari Lal, 30 Ind; Cas. 22; 7 P. R. 
1916;129 P. W.R, 1915; 46 P. L. R. 1916, Beg 


. v. Allah Ditta, 38 Iud. Cas. 354; 45 P. R. 1917] 


I2 P. W. R. 1917; 21 M. kh. T. 310 ; 32 M. I. Jo 
21 
C. W. N. 842 ; 44 C. 7495; 26 C. L. J. 175; 44 
I. A; 59 (P. C), Waziwa wv. Maryan, 42 ind. 
Cas, 35984 P. R. 1917; 151 P. W. R. 191743 


' P. I, R. 1915, tollowed, . 


Ralia v. Budha, 50 P. R. 1893 (F. B.), dise 
tinguished. i - 
Budau v. Bur, 84 P. R. 1895, dissented from, 
Second appeal irom the decree of the 
Distiict Juage, Hoshiarpur, dawa’ the 
13th December 1918, 1evétsiLg tuat cf ise 
Muust, First Uiass, Hosluaiput, daied 
the 7th’ December 1917. - nS 
` Mi, Har Gopal, 10v Bakshi Ter Chand,tor 
ihe Appeuaats, E - : 
Mr. Nank Chaad,for the Rerponderts, 


JUEBGMENT.—Kanhaya, a sonless Hiudu 
Jet prorpietor of the vilage. Kukzan, 
Disvurict Hoshiarpur, having adopiea Lis 
sister's sous, his first cousins on the 


" father’s side, sued to  haveit declared 


that the adoption was invaud by custum — 
and Would not afiect ther rnghts as . 

Ievers:onels. "PX 
“The riwaj-t-am of the Hoshiarpur Dis- 
trict prepared in 1884 declared thal aücp- 
tion cf a sister's son bad the sanction of 
custom and this was repeated in the 
riwaj-i-am comptied in 1914 which cited. 
several instances in support of. the 
said custom. However, the Trial Court 
(Munsif of Hoshiarpür) placed tle onus 
of proving the custom on the deiendants 
and eventually came to the conclusion 
that they had failed to discharge it. On 
appeal the learned District Juage held that 
tne burden of proof was wrongly placed | 
on the deiendants and should be piaced 
on the plaintiffs, and remanded the case to 
enabie the latter to discharge the onus thus 
placed on them, Both parties produced 
turther evidence before the Munsii who 
reported that that adduced by the plaint- 
ifs was not sufficient to discharge the 
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dtus laid'on them; On receiving this return 
to the order of ‘remand, the learned District’ 


Judge issued a commission to. the Revenue ` 


Assistant, Hoshiarpur, .for a local enquiry, 
which he accordingly made and submitted 
a report. When this was received, Counsel 
for the plaintifis admitted before the Dis- 
trict Judge that they had failed to discharge 
the burden of proof placed: on them, and, 
therefore, he accépted the appeal and dis- 
missed their suit. They preferred a second 

' appeal to this Court which was admitted on 
a certificate which though originally re- 
fused was, granted subsequently by the 
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District Judge in pursuance of an order. 


. of this Court, : l 
_ it is again contended before us on the 
authority of Ralla v. Budha (x) that the 
initial burden of proof -lay on the defend- 
ants who alleged that the adoption of a 
sister’s son was valid and that the D strict 
Judge was” wrong im shiltang tke buicen 
on to the plaintifs. In the case refered 
to the parties were “Arains of a village in 
the Nawanshar Tahsil of the Jullundur 
"District and tlie adoption contested was 
of a daughter's, son. According. to the 
siwaj-t-am  of.the Jullundur District,. a 


'"^ daughter's or sister's son could not be adopt- 


ed, as stated in the penultimate paragraph 


E at page 228 of the said judgment itself, 
`= and, tnerefore, the onus of proving that 


the adoption ola daughterz’s son was valid 
by custom was rightly thrown onthe party 
4vho set up that- custom contrary to the 
yiwaj-i-am. This ruling, therefore, lends 
no .support to plaintiffs contention 
“as. to burden of proof. Another ruling 
. cited on this point was Budhu v. Bur (2) 
in which it was held that tLe onusoi proving 
the validity of the adoption of a daughte1’s 
son lay on the person asserting it, and that 
the riwaj-i-am of 1884 did not correctly 
' fepíesent existing custom ; but the latest 
decisions of this Court relating to the evi- 
dential value of a riwaj-i-am are that, 
where a statenient in a réwaj-t-am as to 
thé existence of a custom is supported 
by instances it affords sufficient proof 
of that. custom unless rebutted by the 


- 
ma 
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(4) $o.P. R. 1893 (Ek. ` 
2 $4 P. R. 1895. ` i 


- 


[1923 ` 


- 


party who denies it see Iskar Kuar 
v. Raja Singh (3) Chhutian v.: Hazari 


Lal (4) and Wasira v. Maryan 
(5). Apart from these GeCislOLs, 
there is the ruling of their 


Lordships of the Frivy Counci]in Beg v. 
Allah Ditis (6) that ar eniiy in & rwaj- 
i-amas to a custom is a strong piece of 
evidence in support ot that customi, aud 
that it lay on the person denying that cus- 
tom to 1ebut that evidence. We aie, theret- 
fore, c£ opinion thatthe onus ol ploving 
that tee adoption ot a sisters son was 
uct valid Jay on tle. piainubs anti. was 
tightly pla.ed on them by tke leaircd 
Distiici Juuge. 

Next it is atgued that the plaintifs 
did succeed in discharging the onus placed 
on them, but we are of cpinion that they 
did pot. - Undcubtedly, thereis evidence 
either wa), but there is a preponderante 
ui evidence in suppoit of the castem, 
In the frst Place, this custom 15 stated 
in the two r2waj-t-ame picpated in 1664 
and 1yf£4 successively which shows tiat 
general opinion has wuileimly been iu 
iavuur ol the custom, Secondly, the 
yiwaj-t-am Com plea in 1914 cites no less 
than eight judicial instances (Nos. 130 
to. 133, 135, 137, 139 akd 142) and tLice 
from registers of mutation (Nos, 313 
to 315) iu support of the  cusiom. As 
against these eleven tLere aie only six 
insiances to the contrary (Nos. 129. 134, 
136, 138, 140 and I41). Lo give tutler 
instances the plaintifis produced copies of 
judgments maikea P-2 to P-13, P-31ielaíies 
to instance No. 134; P. 5 to No. 129 
and P-6 aud P-7 tọ No, 141 ol the rtwaj- 
j-am, F-8 is the same as P-2 and P-g, 
10 and II 16late_ to tlLlesame instance, 
Thus only five new instances wele cited 
by the plaintifis but instance No. 141 is 
not relevant because itis of an adoption 


(3) 9 Ind. Cas. 608; p4.P..L. R. 19114 49 PR, 
1911; 124 P. W. R., 1911. - 

(4) go Jnd. Cas. 22; 7 P. R. 1916} 129 P.W: R, 
1915; 46 P. L. R. 1916. 

(5) 42 Ind. Cas. 358; 84 P. R.1917; 151 P. W. R, 
1917; 3 P. I» R. 1918, kan ; 

(6) 38 Ind, Cas. 3543 45 P. R, 1917; 12 P. W. R 
1917; 21 M. L, T. 310; 32 M. L. J. 615; 19 Bom, 
Ll. R. 388515 A.L. J. 525; 21 C. We N 8424. 44 Cy 
749) 26 C. I. Je 1781 44 I, A. 89 (P, C). 
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ISUP ALI v. GOUR CHANDRA DEB. 
‘of.a sister’s son by a sonless occupancy 
tenaritin whose case succession was govern- 
“ed by section 59 of the Tenancy Act. The 
‘defendants also-produced copies of judg- 
ments relating to two new instances... "These 
judgments are marked D-4 and D-5. In 
this way there Weré 13 instancesin support 
` of the custom as against ten-to the. con: 
trary. Thirdly; in-the course of the. en- 
quiry made by the Revenue -Assistant 
it transpired -> > E 
. (1) that the- plaintiffs themselves had 
lately gifted 8 kanals and 3 marlas of land 
‘to their sister’sson,and. = . 2 .  . 
(2) that one Diwan Singh of the 
"village of the patties‘ and a member or 
their got had adopted his daughter's 
“gon, Surat. Singh, that lately Diwai 
Singh’s son brought / 
the adoption cancelled, but that the suit 
. endedin a compromise according to which 
Surat Singh’s uncles (the sons of Diwan 
'Singh) gave him 80 kanais of- land -in 
© 1916-17. OU APPENA 
These gifts to sisters' sons, though not 
instances of adoption, strongly illustrate 
the force of the custom recognising. the 
‘claims of sisters’ sons. Having regard to 
these instances and other evidence taken 
"by the Revenue Assistant he arrived at 
the conclusion that the defendants. evi- 
dence outweighed that adduced by the 
"'plaintifís. Fourthly, though the instances 
‘of adoption of daughters’ sons given in 
the rviwaj-i-am ate not directly in point, 
they undoubtedly may be taken into con- 
‘sideration as indicating that the agricul- 
tural tribes of the : Hoshiarpur District 
are not devoted  votaries of the agnatic 
theory, and that the general custom is 
‘sg far modified amongst them that it 
does ` not look with distavour -upon the 
drifting of ancestral: land into tLe hands 
` of such non-agnates'as are related through 
daughters or.sistefS. ^... |... ^ 
- "Taking into’ considerát on all the evi- 
'dence reviewed above we are oi opinion. 
that the custom stated in the riwaj-t-am 
does obtan, and that the plaintifís have 
failed to prove : that it^ does. not. The 
‘appeal fails and is dismissed with costs. 


3 Appeal dismisses. i 
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ETT 
' -.. ~ CALCUTTA HIGH COURT. .. 
"' APPEAL FROM APPELLATE DECREE 
i "^" N0:22410F 1920. 
Sap August 7, 1022.- 
Present ;— Justice Sir Asutosh*Mooker]j ee; 
^ Kr, and Mr. .Tusticé Chotzner. 
 "ISUP ALI AND OTHERS—PLAINTIFFS 

> —APPELLANTS - 


z Lah aS 
i - 
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: (7 YENSUS : 
‘GOUR CHANDRA DEB—DEFENDANT— 
j < ^ RESPONDENT. ' 
Civil Procedure Code {Act V of 1908), s. 11— 
. Res judicata—'' Former suit", meaning of— 
Two suits decided by common judgment — Appeal 
~ in one suit—Deciston in other suit, whether operates 
as res judicata ia appeal. | ` e 
. -If the same question is in. controversy. between | 
the samie parties in two distinct litigations institut- 
ed, one alter the other, bnitsimultancously pending, 
the fine] decision in the later suit, if given earlier, 
“operates as ves judicata in the earlier suit whose . 
final stage is reached later. |p. 595, col. 2.] 
The rule of ses j&atcala as a1 plicelie to all the 
slagcs of a suit, till itis finally tcixnireicd ard 
is not corfired to Courts of first instance, 
[p. 596, col, 1.) x . ʻi 4 
Case-law discussed. é ae 
The expression ''former, suit’’ in section 11- of 
the Civil Procedure Code means a previously 
- decided spit, and the same rule applies to appeals. . - 
ip. 593, col. 2.] A 

Flaintifis instituted a suit against defendant 
for corfuimaticn of possession ot land upon estab- 
lishment of title. A few’ days later, defendant 
and his brothers instituted a suit against the plaint- 
iffs for establishment oi their title to a portion 
of the property involved in the first litigation. 
The two 'suiis were tijed jointly at the desize- 
of the parties. The first suit was dismissed, and. 
the- second was -decreed.. Thereupon plaiutiis 
preferred an appeal to the. District Judge. The 
appeal was directed against the decrees in both 
the suits, and copies of both decrees were attached 
to the Memorandum of Appeal, which, however, 
set out the name of defendant alone as the re- 
spondent, and his brothers, who were co-plaintifis 
with him in the sec6nd suit were not jmpleaded; 

Held, (1) that the appeal musti be deemed to 
have been an effective appeal -only in respect. 
of the decree in the first smit aud no effective | 
appeal having-been preferred so far as the second 
suit was concerned,-the decree made therenr 
became final; [p. 593, col, 1.) : 

(2) that the decision of-the question of title in 
the süit under appeal was barred by the decision . 
in the subsequent suit between the same parties 
‘and others, which had terminated earlier in a 
victory for the defendant. (p. 596, col1,] - = 

Appeal against the decree of the District 
judge, Cuittagong, dated the 10th of. May . 
1920 affirming that of the Munsil, 
Hathazati, dated the 3rd of August 1918. 

. Babu. Narendra ` Kumar.. Das,- for 
the Respondent.—I - have--a-- preliminary _- 
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objection to the hearing of the appeal. 
There were two suits (I) No. 531 in which 
plaintifi-appellant wanted confirmation of 
possession, and (2) No. 559 in which they 
wanted kkas possession. ‘These were two 
Cross-suits. My point, therefore, is that 
there having been no appeal from one of 
them and all the parties not having been 
joined, the present appeal is not maintain- 
-abie. The subject-matter in both the suits 
is the same. See Kali Dayal v, Nagendra 
Nath (1). 2E 
Babu Mahendranath Roy (withhim Moulvi- 
Nurul Hug Chaudhury),for the Appellants.— 
The lands are not exactly the same. They 
are common to a certain extent as appears 
from the First Court's judgment. We have 
not got the plaint in the other suit. The 
. present suit was for confirmation of posses- 
sion. The other suit was for recovery of 
possession. Thesuits were valued different- 
ly in the FirstCourt, But the appeal in 
the lower Appellate Court was valued at 
the total amount of the valuation in the 
two suits. There having been no appeal 
against one ot the cases, the results will 
be inconsistent. THe question is would the 
principle of res judicata apply in such cir- 
cumstances. The reasons given in Zakaria 
v. Debi (2) ate not sufficient. See also 
Dakhni Din v. Ali Asghar (3). - It has been 
held in some cases that the later judg- 
.Jment would operate as res judicata. There 
is no law to make an appeal incompetent 
‘merely because there would be two in- 
consistent decrees. See Mariamnissa Bibi 
v, Joynab Bibi (4) and Gangadhar Kalway 
. v. Sekali Telini (5). The effect of the absence 
of.some of the parties would amount to 
this that there was no appeal as against 
them.. .The rule of ves judicata would. 
not apply in a case like this. It is neither, 
a case of $wo suits nor between the same 
parties. a l AG 
As regards. the merits of the appeal 
. the point involved is very. short. The 
suit was for ‘confirmation of possession 
on declaration of plaintifi’s #aluka right 


' 4) 54 dnd. Cas, 822; 30 C, L. J. 2171 24 C. Wi 


e 445 
. (3), 7 ind. Cas. 156; 33 A. 511 7 A. L. J. 861. 
(4) 33C/1101] 10 C WIN. 9341 4 C. Ie. J. 149, 
8) 64 lud. Ces. 5743 84. C. E, J. 281) 27. 
CQ. WN, S41. 
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or recovery of possession in the alternatives 
The Court of Appeal has omitted to try 
one element of my title alleged, vig., title 
by adverse possession, The Coutt ought 
to have gone definitely into the question 
and tried it.. — | 
Babu Narendra Kumar Das, for the 
Respondent.~-The decision in Mariamnissa 
Bibi v. Joynab Bibi (4), is rather in my 
favour. The question of res. judicata did 
not atisein that case. fee Anant Das. 
v. Udaibhan Pargas (6) — | ^ — ^— 
As regards the question of adverse posses- 
sion itis a mere myth and has no iourd- 
ation et all. Both Courts have gore 1110 
the question anc Lave JcuLG agairsi ile 
plaintif. TE NK 
pom Mahendra Nath Roy, repiüed in 
` ief. ` 7 =. 
JUDGMENT.—This is an appeal by 
the plaintifis in a suit for contin aticn 
of recovery of possession of land upon 
establishment ot title by inheritance ara 
adverse possession oi land. [he siut was 
inst tuted on the 3rd July. 1917 by Isup 
Ali, Goja Ali and Basaratulla, sons of 
Basir Mohammad, Talukdar, against Gout 
Chandra. Deb, the son of Nehal Krisina 
Deb. Afew days later, Gour Chandra Deb 
and-his brothers instituted a suit against 
Isup Ali and his brothers for establishment 
of their title to the homestead portion of. 
the property involved in the first litigation. 
he relief in the first suit was valued at 
Rs. 348, and that in tbe second suit at 
Rs.200. The two suits were tried jointly 
at the desire of the parties, es the disputed 
land andthe causes of action were common 
to a certain extent. The first suit was 
dsmissed, while thesecond was deereed, 
Thereupon the pleintifs in the first suit, 
who were the defendants in the second 


smt, preferred au appeal to the District 


Judge. The appeal was directed against 
the decreesin both the suitsand was valued 
at Rs. 548. Copies of both the decrees 
were attached to the memorandum, which, 
however, set out the name of Gour Chandra 
Deb alone as the respondent, The memo: 
randum could not, consequently, be treated 


- as a valid Memorandum of Appeal against 


the.decree in the second suit. That decree 


. (6) 1g Ina. Cas, 76; 33 Ba REY 11 A, Ls ] 204i 
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enured to the benefit of Goutchandra Deb 
aud his brothers, aud as tbe latter were 
not made parties to the appeal they could 


"mut be prejudiced, even if the decree of the 


pr mary Court were reversed. Indeed, 
as pointed outin Kali Dayal v. Nagendra 
Nath (1), tlie appeal, treated as an appeal 


in the second suit, could not be heard as, 
even if successful,it would be intructuous, 


because such of the plaintiffs as were not 
brought before the Court as respondents, 


‘would still retain the benefit of the decree 


of the primary Court. The appeal preferred 
to the lower Appellate Court was, conse- 


quently, defective in two respects, namely, 


fitst, that, contrary to established pro- 


_ cedure, as explained in Rakhal Chandra 


Tewary v. Manmatha. Nath Mitter (7), 


Rakhat Chandra Tewari v. Monmotha Nath .| 
(8) aud Mahabir Prasad v.. Bisheshwar 
Prasad (9), one appeal. was preferred, 


without an order for- consolidation by 
the Court, against two distinct decrees 


in two separate suits ;secondly,that even 
treated as otherwise valid, the appeal was 


defective, in so far as it was intended 
to be an appeal in the secondsuit, inasmuch 
as some of the successful plaintiffs had 
not been joined as: parties respondents. 
In these circumstances, the appellants in 
this Court have conceded that the appeal 
to the District Judge must be deemed to 


.have been an effective. appeal, only in res- 


pect of the decree in the first.suit, and that 


the attempt to make it an appeal against . 


the decree in the second suit was abortive. 
The District Judge has dismissed the appeal 
on the merits. The position thus is that, 
though there were two suits in the pr mary 
Court, decided by a common judgment, 
an appeal and a second.appeal have been 
preferred in the first suit, while no appeal 
has been preferred ir the second suit, with 
the result that the decree made therein 
has’ become final. On. these. facts, the 
respondent in the preseut appeal, which is 
directed against the decree of the District 
judge made in affirmance of the decree 
of the primary Court in the first sitit, con- 
tends that the trial of the question in con- 
troversy is barred by ves judicata. The 


(7) ro Ind. Cas. 415: 15 C. W. N. 994. 
(8) 24 Ind. Cas. 438. 
(9) 42 Ind. Cas. 42414 O. In J. 512. 
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substantial matter .in.dispute in the first 
suit; as in the second, was, whether one 
Aleyer Khan was the real or tereficial 
owner of the property. This question has 
Deen auswered in favour of the plaintiffs 
in the secohd suit, one of whom, as' we 
have seen, is the*defendant in the first 
suit. Heis the respondent in this appeal, 
and he urges that the decision of this 
fundamental question, which forms the 
basis of the decree made in favour of him- 
self and his brothers in the second suit, 


cannot now be reagitated ; in other words, 
.he contends that if the matter were now 


reinvestigated, the decree in the second 
suit, which has never been directly challeng- 
ed by way of appeal, wotld be collaterally 
The principle applicable to cases of this 
character “was investigated in’ Balkishan 
v. Kishan Lal (10), by Mahmood, J., who 
. had considered the matter also in his earlier 
judgments in Chayu v. Sheo Sahai (11) 
and Kashi Nath v. Mukhta Prasad (12), At 
«hat time, there was some controversy as 
to the meaning of the expression '' former 
suit,” the decision wherein .may operate 
as res qudicata in a subsequent suit, The 
doubt hes now been set at rest by Ex- . 
planation J to section 11 of the. Civil Proce- 
dure Code, -1908, which provides that the 
expression “‘ former suit," denotes a suit 
which has been decided prior to the suit 
in question, whether or not it was instituted 
prior thereto. To put the matter tersely, 
the expression ‘‘ former suit," means a 
previously decided suit, and the same 
rule applies to appeals. "This was in fact 
the view adopted by Mehmood, J:, in 
Balkishan v. Kishan Lal (10), and has 
been subsequenlty followed ; Ram Lal v, 
Chhab Nath (13), Bent Madho v. Indar 
` Sahai (14) end Gururajammah v. Venkaia- 
krishnama Chelit (15). . As Herman puts 


(10) ir A. 148; A. W. N. (1889) 42; 13 Ind. 
Jur. 309; 6 Ind. Dec. (N. $.) 523. a 
(11) zo A. 123; A. W. N. (1887) 301; 6 Ind. 
Dec. (N. 8.) 83. 
(12) 6 A. 370; A. W. N. (1884). 1190; 4 Ind. 


Dec. (N. 5.) 38. . , . 

. (13) 12 A. 578; A. W. N. (1890) 183; 6 Ind. 

"Dec. (N. S.) 1114. 

(14) 3 Ind. Cas. 707; 32 A. 67; 6 A. 1. J. 99r. 
(15) 24 M. 350. 
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| itin his Commentaries on the Lawof Res 


judica ta (Vol, I, p. 126), itisnotthe priority 
in the commencement of one action that 
renders the judgment obtained therein 
a bar to the recovery of a second judgment 
in another, but because the first judgment 
when given, whether in the action couimenc- 
ed first or last, extinguished the original 
cause of action, and gives to the plaintiff, 
.in lieu thereof, one of a higher nature. 
Mutual Life Insurance Co. v. Harris (16) 
` Barber . v. Morris (17), (Van Bleet on 
` Former Adjudications, Vol. I, p. 87). From 


this stand point, Mahmood, J., held in 


Balkishan v. Kishan Lal (1o), that the doc- 
. trine of ves judicaía, so fex as it relates to 
prohibiting the re-trial on an issue, must 
refer, not to the date of the commence- 
.ment of the litigation, but to the time 
when the Judge is called upon to decide 
the issue; and the rule is not limited to 
the Courts of firstinstance, itapplies equally 
.to the procedure of the first and second 
Appellate Courts, and, indeed, even to the 
miscellaneous proceedings; see the decision 
of the Judicial Committee in George Henry 
„Hook v. Adminisivator-General of Bengal 
. (18). - We are in complete agreement with 
the exposition of thelaw given by Mahmood, 
J. in the following passage of his judgment 
in Balkishan v. Kishan Lal (10):— 

` * [t seems to me that the main object 
‘of the doctrine of res judtcata is to prevent 
multiplicity of suits and interminable dis- 
putes between litigants, ne autem lites im- 
mortales essent, dum litigantes mortales 
sunt. - This saying of Voet. is in accord 
with the maxims nemo debet bis vexari pro 
` una eteadem causa, and the broader maxim 
dnterest relpublice ut sit finis litium. “This 
being so, the doctrine, so far as it relates 
to probibiting the re-trial of an issue, must 
refer not to the date of the commence- 
ment of the litigation, but to the time 
when the Judge is called upon to decide 
the issue. For, even in cases where the 
Judge has commenced the trial of an issue 


16) (1877) 97 U. S., XXIV, 959; 7 Otto 331. 

P ah 67 I, R.A. 761; 132 Fed. 945. 

(18) 6o Ind, Cas. 631; 48 I. A. 187; 48 C. 499; 
t9 A. L. J. 366; 40 M. L. J. 423; 29 M. L. T. 336; 
(1921) M. W. N. 313; 33 C. L. J. 405: 3 U. P. L. 
R. (P. C.) 17;23 Bom. L. R. 648; 25 C, W.N. 
915) 14 L. W. 2213-48 C. 499 (P. €). 


- INDIAN CASES; 


[1923 - 


which is also an issue in a pending litiga- 
tion, a final judgment pronounced mean- 
while in such previous litigation by a 
competent Court, (the identity of parties 
aud other coaditions being satisfied) should 
operate as res judicata preventing the Judge 
deling with the later litigation from ade 
indicating differently. If this is not done, 
it seems to me that the evil against which 
res judicata aims would not be removed 
and tne doctrine itself would be defeated. 
So far as the justification of this view 
from the provisions of the Civil Procedure 
Cole, 1882, is concerned, I may say that 
tie ritle coatiined in section I3 is not 
limitel to the Courts of first instance, 
thatit applies equally to the procedure of 
the first and second Appellate Courts by 
reison of sections 582 and 587 respective- 
ly, aud, indeed, even to miscellaneous 
proceedings by reason of the general 
provisions of section 647 of the Code.” 
This view has been repeatedly reaffirmed 
by the Allahabad High Court; Ram Lal 
v. Chhab Nath (13), Zaharla v. Debt (2), 
Dikin: Din v. Alt Asghar (3), Anant Das 
v. Udaibhan Pargas (6), Ram Faqir v. 
Bindeshri Singh (19) and Balhari Pande v. 
Shiva Sampat Pande (20). Asimilar view has 
been adoptedin the Punjab andin Burma ; 
Nur Muhammad v. Jamun (21), Muhammad 
Jan v. Duli Chand (22) and Raman Chetty 
v, Mubuveerapp2 Chetty (23). A different 


‘rile wis, however, adopted in Panchanada 


Velan v. Vatthinatha Sastrial (24). ‘There, 
cross-suits between the same parties on the 
same facts, were tried together, and judg- 
ment was given on the same day, but 
separate decrees were drawn up, and an 
appeal was preferred against one of the 
decreesalone. Itwasruled that the decree 
unappealed did not operate as a bar, so 
as to preclude the Appellate Court from 
dealing with the decree appealed against, 
because, it was said, the doctrine of res 
judicata has no application when the very 
object of the appeal, in substance, if not 


(79) 47 Ind. Cas. 837; 41 A. 54; 16 A. L. J. 
2. 

(20) 18 A. L. J. 40. 

(21) 153 P. R. r890. 

(22) 74 Ind. Cas. 583; 3 L. L. J. 473. 

(2i) 17 Ind. Cas. 860; 6 L. B. R. 93; 5 Bur, 
I. T. 199 

(24) 29 


M. 333316 M. I. J. 63. 
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in form, is to get rid of the decision which 
is pleaded in bar. The opinion of the 
Court states that it would lead to startling 
results, if the Court were to hold that an 
Appellate Tribunal is precluded from dealing 
with a question, which comes before it 
on appeal, because an inferior Court, upon 
the same facts, but in a case other than the 
case under appeal, had given a decision, 
which had not been appealed against 
at the same time as the decision in the case 
under appeal: Two observations are per- 
tinent in this connection; first, that the 
requirements of the rules of procedure 
cannot always beignored on the allegation’ 
that they are technical and are matters 
of form, not of substance; secondly, that 
a non-appealable decree may operate as 
fes judicata, as Explanation II to section 
. Xr of the Civil Procedure Code, 1908,'pres-. 
cribes that the competence of a Court 
Shall be determined, irrespective of any 
provisions as to a right of appeal from 
the decision of such Court, ‘This supersedes 
the decision to the contrary effect of the 
Madras High Court, in Avanasi Gounden 
v.'Nachammal (25), and of the Bombay 
High Court in Govind v. Dhondbarav (26). 
Itis worthy of note that the decisions in 
Panchanada Velan v. Vaithtnatha Sastrial 
(24) and Avanasi Gounden v. Nachammal 
(25), were pronounced by the same Bench 
on the same date, and both proceeded 
on- the assumption that the appeal ability of 
‘a decisionaffects the competence of a Court 
for purposes of res judicata. The effect 
of Explanation II, which affirms the con- 
trary view that the competence of the 
jurisdiction of a Court does not depend on 
the right of appeal from its decisions Ram. 
Faqir v. Bindeshri Sineh (19), Musaddi 
Lal v. Jwala Prasad (27), was overlooked, 
when the. decision in Panchanada Velan 
v. Vaithinatha Sastrlal (24) was followed 
in Ramasamy Chetty v. Karuppan Cheity 
(28). The later decision of the Madras 
High Courtin BommadevaraVenakata Nara- 
Simha Naidu Bahadur v. Venkatappayya 
(23) is of 19 rs3istince in the solution of 


29 M. 195; 16 M. L. T. 43; 2M. L. T. 25. 
15 B. ro4; 8 Ind, Dec. (N. S.) 70. 

16 Ind. Cas. 496; ro A. I, J. 106. 
3t Ind, Cas. 216; 29, M. 55I. 


L. J. 
54 Ind. Cas, 647; 37 M. L. J. 591 
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the question raised before us, as it merely 
lays down that where there are subordinate 
and dependent decrees, the reversal of the 
principal decree operates as a supersession 
of the subordinate decree; see Asutosh 
Goswamt v. Upendra Prosad Mitra (30). 
Reliance, however, has been placed by the 
appellants on the*decisions of this Court 
in Abdul Majid v. Jew Narain (31). 
Mariamnissa Bibi v. Joynab Bibi (4).: 
The dicta in Abdul Majid v. Jew Narain 
(31), cannot be reconciled with the decision ` 
of the Judicial Committee in Sr? Raja Rao 
Venkata Mahipati Gangadhara Rama Rau, 
Raja of Piliapur v. Sri Raja Rao Buchi . 
Sitayya - (32), namely, that an estoppel 
iş binding, notwithstanding that the 
suit which raises it relates to a different 
property. The decision is further based ‘on 
the untenable view that the question of res 
judicata depends upon the state -of facts 
as they exist at the date of the trial in 
the primary Court. On the other hand, 
the decision of the majority in Mariam- 
nissa Bibl v. Joynab Bibi (4) was dependent 
upon its special facts, although an opinion 
was expressed that, when two suits have 
beea tried together, either of them cannot 
be treated as the former suit in relation 
to the other. This view, as we have seen, 
cannot be maintained, when Explanation 
I to section xr is taken into account. ‘The 
substance of -the matter, then, is that the 
dicía in favour of the appellants to be 
found in the cases of Abdul Majid v. Jew 
Narain (31) and Marlammissa Bibi v. 
Joynab Bibi (4) were pronounced, while 
the Code of 1882: was in force and before 
Explanations I and YI to section rz of the 
Code of 1908 had been enacted. We cannot 
further overlook that the decision of this 
Court in Midnapore Zemindary Company 
v. Nitya Kali Dast (33) shows that if the 
same question is in controversy between. 
the same parties in two distinct litigaticns, 
one after the other, but simultaneously 
pending, the final decision in the latter 
suit, if given earlier, operates es res judicata 


(30) 38 Ind. Cas. 17; 24 C. L. J. 467521 C. 
W. N. 56 
(3r) 
(32) 
9 Ind, Jur. 121; 3 Ind. Dec. (N. $.) 
(33) 24 Ind, Cas. 243. 


4. ; i 
16 C 233; 8 Ind. Dec. (N. S.) 154. 
8 M, 219; I2 1. A. 164 Sar, P. C.J. 598; 
152 (P. C.). 
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in the earlier suit whose final stage is reach- 


ed later, The rule of ves judicata is, more- ` 


over, applicable to all the stages of a suit, 
. till itis finally terminated and is not con- 
fined to Cotirts of first instance. We are. 
clearly of opinión that, on principle, there 


` is no escape from this position, and section -. 


If unquestionably does" not authorise a 
. departure therefrom. 'The conclusion follows 
“that the -decision of the question of title 
in: the suit now under appeal, is barred 
“by the decision in the. subsequent suit 
- between the same parties and others, 


^ which has terminated earlier in a victoty 


for the present respondent. The decision 
could have beén, but never has been chal- 
lénged, and cannot now be collaterally 
attacked or implicitly ignored. 

The result is that the decree made by 
the District Judge is affirmed and this 
_ appeal dismissed- with’ costs. | 

B.N, Ta -Appeal dismissed, 
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Civil, MISCELLANEOUS PETIINON NO. 3574. 


OF I9021. - : 
^.  . September T, 1922. . 
. ..Preseni;—Mr. Justice Oldfield and Mr, 
m ' Justice. Ramesam. UT 


O. S. N. RAGHUNATHASWAMI IYEN- 
GAR AND ANOTHER—PETITIONERS—-APPEL- 
ju . LANTS 
VErsus. 
S..GOPAUIL RAO AND OTHERS—RE- 
SPONDENTS. | 


‘Civil Procedure Code: (Act V of 1908), s, 11o— 
Appeal to Privy Council—Subject-matter of sutt-— 
Interest between date of institution and date of decree, 

` whether to be included. |... . — . . 

Although interest between the date of the insti- 
tution of a suit and the date of the decree is not 
ascertained in the plaint and the total amount 

.claimable on account of it cannot be ascertained 
until the decree is passed, it is a part of the amount 
, claimed in the suit and must be taken into account 
‘for the purpose of determining the value of the 
subject-matter of the suit under section rro of 
the Civil Procedure Code. [p.597, col. 1] ^ - 

Radhakri-hna’ Ayyar v. Sundavaswamier, 74 

Ind. Cas. 584: 16 L. W. 18; 31 M. L. T. 315 45 M, 
475) 43 M. L. J. 3231 27 C. W.N. 1j (1922) A. I. 
R. (P. C.) 207; 20 A, Le J. 9371 36 C. L. J 450 


hy 
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(P. C), Mathura Prasad Singh Y. Ram “Prasad 
Tewary, 60 Ind, Cas, 523 at.p. 5243 2 P. E, T. 340. 
relied upon. ^ ` : ANDA 
Subramania Ayyar v. Sellammal, 31 ind. ‘Cas. 
296; 39 M. 843; 2 I. W. 1057; 18 M.L.T. 450; (1015) 
M. W. N. 941; 30 M. L. J. 317, Mote Chand v. Ganga- 
Prasad Singh, 24 A. 174 at p. 1773 6 C..W. N.- 
362; 29 I, A. 40;-4 Bom. L. R. 159; 8 Sar. P. C, Je ` 
247 (P. C.), referred to. Wi, 
Petition, under sections 109 and ryo and 
O: XLV, rr. 2, 3 and 8, of the Code of Civil 
Procedure,praying that,in the circumstances 
statedtherein, the High Court will be pleased 
to.grant a certificate enabling the petitioners 
herein to appeal to His Majesty in Council 
against- the judgment and decree, dated 
31st August T921, of the High Court in Appeal 
Suit No. 377 of 1919, preferred against a 
decree of the Court of the Temporary Sub- 
ordinate Judge, Salem, in Original Suit 
No. 9 of 1919. : ; 2 
Messrs. K. .Bashyam Iyengar and N. C. 


. Vijayaraghavachariav, for the Petitioners. 


Mr. A. 


Ganesa Iyer, for Respondent 
No. I. i : x f 


x E 


ORDER.—Ths is an application for 
leave to appeal to the Judicial Committee 
against an affirming judgment. We have 
then to see whether the requirements of 
section 110, Civil Procedure Code, are satis- 
fied, both as to the value of the subject- 
matter and as to there being some substan- 
tial question of law for disposal. 

As regards the subject-matter, the suit, 
one for recovery by sale on a mortgage, 
was brought for the principal amount of 
Rs. 9,942-4-9 and also for subsequent in- 
terest, including, in the ordinary use of 
that expression, “both interest upto and 
subsequent to the decree. The argument 
for.the petitioner is that, if to the principal 
amount be added interest up to the decree, 
‘the necessary Rs. 10,000 will be made out. 
It is not disputed that this would be so. 
This- contention is opposed on the ground 
that the amount of interest between plaint 
and decree cannot be thus taken in calcula- 
tion. It seems to us that, although interest 
between plaint and decree is not ascertained ` 
in the plaint and although the total amount 
claimable on account of it cannot be ascer- 
tained until the decree, still it is certainly 
a part, it may be a very substantial part, 
of the amount claimed in the suit, and it 

comes then within the description of one' of 
the classes of suits referred to by Lord Shaw 
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in Radhakrishna Ayyar v. Sundaraswamter 
(x1) of which he said that forthe purpose of 
ascertaining the value of the subject-matter, 
the interest between plaint and decree must 
be regarded as part of the sum of money 
actually at stake. We have not been shown 
any distinct authority against this view. 
Amongst other cases we have been referred 
to Subramanta Aiyar v. Sellammal (2). There 
the learned Judges, for the purpose of their 
decision, did not find it necessary to dis- 
tinguish between interest before and interest 
subiequent to the decree. In Moti Chand 
v, Ganga Prasad Singh (3) Lord Davey said: 
“In the present case the amount or value 
of the-subject-matter of the suitin the 
Court of first instance, construing that 
in the manner most favourable to the pro- 
posed appellant, was at the outside the 
amount for which he recovered his de- 
cree." The question in that case was whether 
not merely interest before decree but also 
interest after decree could. be included in 
the subject-matter. But it is significant 
that for the purpose of argument nothing 
was said which would preclude the in- 
clusion of the former. Lastly, there is a 
case iu Mathura Prasad Singh v. 
Ram Prasad Tewary (4) in which 
the Patna High Court held that the 
proper construction to be placed on section 
Iro must be taken to be the amount or 
value which the plaintiff either obtained, 
or, had he been successful, would have ob- 
tained in his suit at the date when the decree 
was passed. The question then under de- 
cision was that which we have now to decide 
and, following this authority, we hold that 
the requirements of section 110 are satisfied 
as regards the value of subject-matter. 

We hold, further, that the appeal involves 


a substantial question of law, since our 


judgments deal with questions relating to 

legal representation and to Court sales, 
" regarding which -there is difference of 
opinion between the Courts in this country. 


(1) 74 Ind. Cas. 584; 16 L. W. 18; 31 M, L. 
T. 313 45 M. 475; 43 M. L. J. 323327 C. W.N. 11 
(1922) A. I. R. (P. C.) 207; 20 A. L. J. 9371 36 C. In 
J. 450 (P. C). < n 

(2) 31 Ind. Cas. 296; 39 M. 843; 2. L. W. 10571. 


18 M. L. T. 450; (1915) M. W. N. 941; 3o M. L. fe. 
2$ i ; ; 
(3) 24 A. 174 at p. 177; 6 C. W. N. 3623 29 I, 


A. 401 4 Bem, LR. 159; 8 Sar, P. C. J. 247 (P. C.). 
(4) Go Ind. Cas, 523 at p. 5241 2 P, 14,1, 3404 - 


— We, therefore, certify that the Cases is, 
under section. iro, Civil Procedure Code, 


a fit case for appeal to His Majesty in 
Council, i. 
V. N. V, Leave granted. 
Z. E. ° 


PRIVY COUNCIL. 

APPEAL FROM THE CALCUTTA HIGH COURT, 
February 14, 1922. 
Present:—Ijord Atkinson, Lord Phillimore, 
Sir John Edge, Kī., and Mr. Ameer Ali. 
SRIPAT SINGH DUGAR AND ANOTHER 
—ÁAPPELLANTS 

£ verSUs 
Rai HARIRAM GOENKA AND OTHERS 


— RESPONDENTS. 

Insolvency— Adjudication, effect of— Judg- 
sieni-deblor adjudicated insolvent — Attachment 
in execution — Receiver not impleaded — Attach- 
ment, whether operative. er 

An edjudication of invsolvency of a judgment- 
debtor divests the rights of his decree-holder as 
such and temits him to the position of an 
ordinary creditor. fp. 600, col.1.] . 

In execution of a decree a house belenging to 
the judgment-debtor was attached on the 24th 
December 1915. On- the 3rd March .1916 the 
judgment-debtor applied to have.the.attatchment 
set asid2 on the grounds that no notice of attach- 
ment was served on him and that the decree was 
barred by the law of limitation.. The application 
was dismissed, but on appeal a remand was ordered 
on the 23rd November 1916. Nothing further 
was done and,in the meanwhile, the judgment- 
debtor died on the 5th April 1918. On 
the 5ti Angust 1918 the decree-holder 
took out summons against the sons and heirs 
of the deceased judgment-debtor to show cause 
why the decree should not be executedas against 
them, The matter of remand was thus brought 
on for hearing and it appeared that the judg- 
ment-debtor had been declared an insolvent 
on the 23td November 1916, and the "Receiver 
was not made a party, but the point was not 
specifically taken in the Trial Court: — 

Held, that the point could not be raised in 
appeal znd that the execution could proceed). 
[p. 599, col. 2.]. joe : 
(2) but that if the adjudication was still subsist- 
ing, the order of attachment made in the absence 
of the Receiver was inoperative against him, 
[p 600, col, 1} > 

Appeal from the judgment and decree 
of the Calcutta High Court, dated the 4th 
July ror9, affirming those of Mr. Justice 
Chaudhuri, dated the 26th February. 1919. 
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“Sir George Lowndes, K. C., and, Mr. 
Kenworthy Brown, for the Appellants. ` 
Messrs, Dunne, K, C., and Dube, for the 
Respondents, - 


GMENT. 

Lord Phillimore.—The late Ramchandra 
Goenka, for himself „and his partners, 
obtained in 1896 a decree against the late 
Chatrapat Singh for a considerable sum 
of money. Some money appears to have 
been recovered from time to time under 
this decree, but on the 2rst December 
.X9015, it was still in part unsatisfied, and 
on that date the. decree-holder applied to 
attach a house belonging to the judgment- 
debtor in.Calcutta, On the 3rd March 
1916 the judgment-debtor applied to have 
the order of attachment which had been 


thusobtainedsetaside,sayingthatnonotice - 


of “execution had been served upon him 
and that the decree was barred by the 
law of limitation. The decree being one 
made by the High Court of Judicature at 
Fort William, in Bengal, would be kept 
_ alive for fwelve years, and thereafter by 
revivor if the proper proceeding was taken. 
The decree-holder replied that the judg- 
ment had been revived in 1904 by a writ 
of.attachment issued on tke 3rd February 
I9C4, and that before twelve- years from 
the 3rd February 1904 had expired, the 
notice of execution taken outin December 
. had been served on the . 12th January 
1916, thatis, just within the further period 
of twelve yéars. 
. The application of the judgment-debtor 
came on for hearing before Fletcher, J, 
on the 22nd May 1916. He decided in 
favour of the decree-hdider and dismissed 
the application. 'The judgment-debtor ap- 
pealed. - ` | 07 
. On appeal it could not be gathered from 
the judgment of Fletcher, J., that he had 
considered the dispute as to the question 
of service on the 12th January 1916. His 
‘written judgment was wholly concerned 
with what took place in 1904. And so 
on the 23rd November 1916, (the daté 
is impóftart) a remand was ordered. 
No steps were taken for some time 
under this. remand, and meanwhile the 
judgment-debtor died.on the 25th April 
1918. Onthe 5th August 1918 the decree- 
holder took out a summons against the 
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present appellants, the sons and heirs 
of the judgment-debtor, to show cause 
why the original decree should nct be 
executed against them as sons and heirs 
aud having thus revived against them 
brought the matter of the remand on for 
hearing. It was heard by Chaudhuri, J., 
who decided in favour of the decree-holder- 
and held that, the order of attachment, 
caled the prohibitory order, ought rot 
to be set aside. From this decision an 
appeal was taken. During the course of 
the appeal the decree-holder died, and: his 
place was taken by the present responderts. 
The decision of Chaudhuri, J., was affirmed 
by the High Court, and it is from this 
affirmation that. the present appeal is 
brought, 

With regard to what took place in 1604, 
the only materials for their Lordships 
consideration are certain affidavits ard tle 
judgment of Fletcher, J., and it is not 
very clear whether he decided the questicn 
as matter of law or matter of fact. But 
on whatever ground he decided, tke High 
Cotirt must be taken to have agreed with 
him on this point, for if it bad been otter- 
wise it would not have been necessaly to 
remand tHe case for the consideraticn cf 
the other point. 

It was contended before their Lorcsliys 
that the remand was general, but this is 
not their opinion. It was a remand to 
settle the matter of 1916, the consideraticn 
of which was only important if the decree- 
holder had successfully maintained his point 
with regard to what took place in 1604. 
''hisbeingso,fromthe very scanty materials 
which present themselves, their Lordships 
can find no reason for disagreeing with the 
opinion of Fletcher, J., affirmed on this 
point by the High Court. 

With regard to the question of fact as 
to whether or not Chatrapat Singh had 
been served, as contended, with a notice 
of execution on the r2th January 1916, 
Chaudhuri, J., after hearing the evidence 


on both sides, came to the conclusion 


that he Had been served, and the High Couat 
accepted his finding, and there is rothir g 
exceptional to cause their Lordshirs to in- 
terfere with two concurrent findirgs of fact. 

. This being.so, there. would be a short 
‘end to the matter, and the apjeal would 
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the appellants that the proceedings sub- 


sequent to the remand ` were irieffective, 
and that the judgment of Chaudhuri, J., 
onremand and of the High Court on appeal 
must beset aside because of the absence of 
a, material or the material party. Itis said 
that on the 23rd November. 1916 the pre- 
cise date .of the order of remand, Chatrapat 
Singh was adjudged insolvent, and that 
thereupon the Insolvent Court, through its 
officer or the Recei ver—if one were appoint- 
edunder the then existirig Insolvency Act— 
ought to have been served and have had 
an oppottunity oi being present and raising 


his points in objection to' the attachment 


when the matter was heard before Chau- 
dhuri, J. . |j 
. The first observation which occurs upon 
this is that if the appellanis were making 
this point they should have given proper 
proof of the material documents and have 
raised the point distinctly at the hearing 
before Chaudhuri, J. But the only indi- 


cation of the point being raised is to be . 


found in the two questions following put 
to the process. server, apparently to lead 
up to the contention that the judgmert 
debtor could not have been living in tke 
“house in which the service is said to have 
taken place, and as theanswers to these 
questions were in the negative, nothirg 
was proved. Questions and answers ate 
as follows :— | 

© “Do you know that Chatrapat was 
made an insolvent by an order.of the Privy 
Council? l 

“I do not know. 

. And a Receiver was appointed of 
his estate on the 2nd August 1917. 

a No,” T 

While there is thusnothing to show that 

the point was even taken before Chaudhur, 
. J.,there isat no stage in tbe case adequate 
and regular proof that Chatrapat Singh 
was adjudicated insolvent. On the ether 
laud, in the grounds of appeal from tke 
judgment of Chaudhuri, J., to the High 
Court, and again in the petition fer leave 
to appeal to His Majesty in Council, (le 
point was exptessly made, ar din tle latter 
document some detail is giver, it Teirg 
stated that a Receiver was appoiríicc Ly 
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for oae circumstance, It is contended by: 


‘the assets of Chatrapat Singh 
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order dated the 2nd August 1917; and the 
Statements in this petition are supported 
by an affidavit. | 
Moreover, however much the. appellants. 
may have précluded themselves personally — 
from raising the point, itis hardly possible 
for their Lordships, in a matter which 
may concern third parties, to.passit wholly 
by, for the adjudigation of insolvency in 
this - particular case was a remarkable 
one. The application was made by the 
would-be insolvent himself. It was re- 
fused by both Courts in India, who treated. 
it as an unfounded application made for. 
some fraudulent purpose. But this Board 
upon appeal felt bound by the terms of 
the Act, asit then stood, togrant the peti- 
tion and to declare Chatrapat Singh in- 
solvent. The case is reported as ChAfra fat 
Singh Dugar v. Khavag Singh. Lachmiram ` 
(1). Itwasdecided on the 20th November 
1916 and the order in Council confirming 
the report of the Judicial Committee has 
been before their Lordships and is dated 
the 23rd November 1016. , 
As to what happened after this order 
of adjudication was made there is no in- 
formation. Whether it was afterwards an- 
nülled under the provisions of the Insolvency 
Act or came toa termination in some other 
way, before or after the death of Chatrapat 
Singh, and, if so, when, their Lordships 
have no information. It seems unlikely 
that if the state of insolvency. was: con- 
tinuing and was brought to the attention 
of the Court, it should have . been, passed 
over in silence by the various learned 
Judges, or that a decision in favour of the 
validity of the attachment -should have 
been delivered in the absence of Receiver 
or other officer to whom under the Statute 
should’ 
have passed. Moreover, if Chatrapat Singh 
remained insolvent, there would be no 
property to pass to his heirs, and no in- 
ducement to them to appear, except for 
the sake of, getting their costs, Whereas 
they not only appeared, butcalled witnesses, 
and appealed, and are now appealing to 
their Lordships’ Board, though urging as 


1) 39 Ind. Cas. 788; 44 1. A.11; 4406. 5351 
or Mt, L. T. 36:15 A. L. J. 87; (1917) M. W. N. 
100; 32 M. L. J. 1; 19 Bom. L. R. 174; 25 C. L, 
J.215:21 €. W. N. 497510 Bur T. T. 25 (P. C): 
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SRI NARAIN Y. LIQUIDATOR, UNION BANK OF INDIA; 


one of their grounds of appeal a state of 
facts which would preclude them from 
having any: interest in the matter. 

On the other hand, it is not easy to see 
why the adjudication of insolvency did rot 
divest the rights of the decree-holder 2s 
such and remit him to the position of an 
ordinary creditor. l 


In these difficult circumstances their. 


Lordships, having no doubt what the de- 
cision as between the two parties to this 
appeal should be, but desiring that their 
judgment and His Majesty’s order should be 
so expressed as not to prejudice the rights 
of other persons, have concluded that 
the right course is for them, while recom- 
mending that this ‘appeal should be dismiss- 
ed with costs, to recommend also that 
the dismissal should be accompanied by a 
declaration in the following words: “that if 
adjudication of the insolvency of Chatrapat 
madeonthe 23rd November 1916 had not 
been annulled or the insolvency had rot 
otherwise terminated on or before tke 
19th February 1919 the order then meče 
by Chaudhuri, J., would, owing to the 
absence of the Receiver or other represent- 
ative of the Insolvency Court, be inoperative 
except in so far asit decided against any 
asserted interest of the sons and heirs of 
Chatrapat parties to the proceedings.” 
And they will humbly recommend His 
Majesty accordingly. | 
K.S.D.&Z. X. 


—Order divesting contributory 
debt, legality cf. 

Section 186 (1) ofthe Indian Companies Act does 
nothing more than create a new machinery for 
bringing in debts due by a contributory to the 
Company, It does not create new liabilities 
or confer new rights; it merely providesa summary 
procedure for enforcing existing legal liabilities. 


lo pay barred | 


The words “at any time” in section 186 (1) 
of the Indian Companies Act do not authorise the 
Court to order the payment of a Statute-baired 
debt, they can only mean at any time in the 
Course of liquidation proceedings, commencirg 
from the date of the winding up order, 


Letters Patent Appeal from tle jreg- 
ment cf Mr. Justice Ckevis, cated tle 
2nd owl ee l 

Mr. M. N. Mukerji, for tte Aprellart. 

Mr. Prem Lal, for ile Eel dn. 

JUDGMENT.—The appellat, B. Sri. 
Narain, is a contributcry cf the Unicn 
Bank of India, Delhi, whichis now in course 
of liquidation. The Official Liquidatcr I: s 
called ‘upon B. Sri Narain under ike 
provisiors of section IFO of tke Indian 
Comparies Act to pay to him certain sing 
of money amongst which is en item of 
Rs. 2,000. tis sum cf Rs. 2,0co is ex- 
pressed to be payable upon foot ofa If0- 
missory note, dated tke 13th of April 1911 
made by the appellant, and payableto tke 
order of the Urion Bank of India on 
demand. 

'The District Judgeof Delhimadean order 
under section 186 calling upon the appel- 
lant to pay to the Official Liquidator the 


Appeat dismissed. several sums demanded, and the appeal is 


" Solicitor for the Appellants:— Mr. G. C. 
Farr. 


Solicitors for the Respondents:— Messrs. 


W.W. Box & Go, . 


LAHORE HIGH COURT. 


LETTERS PATENT APPEAL No. I3 OF 1922, 


6 . December 24, 1922. 
Present :—Sir Shadi Lal, Kr., Chief. 
. Justice, and Mr. Justice Fforde. 
SRI NARAIN--DEFENDANT 
— APPELLANT 
versus 
^LIQUIDATOR, UNION BANK oF 
C. TNDIA—ApPLICANT—— RESPONDENT’, 


ing awinding-up 
any contributory for the time being settled 
on the list of centribttosies, to pey, in mer- 
ner directed by the order, any money due 
from bim.. 
) any Money payable by bim..... 
“Companies Act (VII of i913) 5.186 (1) of any cell in pursuance of this 


brought in respect of the item of Rg. 2,000. 
- Under the Indian Limitation Act‘a suit 
to enforce payment of this note would ke 
barred by time. This is admitted;' but 
it is claimed on behalf of the Liquidator 
that this Statute barred dett may be en- 


forced against the contributory by an order 


under section 186, sub-section (1) of tke 


Indian Companies Act. 


The relevant part of the section reads 
as follows :— 


“The Court mayatany time after mak- 
order,make an order on 


to the Company exclusive of 
by virtue 
Act,” 
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It is contended by Counsel for- the Liqui- : 


dator that the words “at any time" 
exclude the idea that there is any period 


of ` limitation within which the 
order may be made. In other words, 
that .the Court by virtue. of ‘this 


section may order the payment -of any 
debt due by a contributory to the Company 
in Liquidation regardless of the time when 
that debt was incurred. We are asked 
to hold that this section overrides the pro- 
visions of the Limitation Act, that it enables 
the Court to enforce by a summary order 


the payment of a debt which it could not . 


have enforced in an action at Jaw. We 
cannot accept this view of the powers con- 
ferted upon the Court by Section 156. This 
section does not create new liabilities or 
confer new. rights. It merely provides a 
summary procedure for enforcing existing 
lega 1 liabilities. The words “atany time ” 
can only mean at any time in the confse 
of liquidation ` proceedings -commencing 
from the date of the windirg-up order. The 
section creates a new machinery for bripg- 
. düg in debts due by a contributory to the 

Company, and nothing more. 

We, therefore, hold that the payment 
to the Liguidator of the Rs. 2,000 repre- 

sented by tbe promissory-note cannot 
' be enforced in the manner sought. We 
accordingly allow the appeal with costs 
througbout. l i 


Z. K. Appeal accepted, 


CALCUTTA HIGH COURT. 
Civ, RULE No. 696 oF 1922, ` 
January 3, 1923. - 
Preseni:—Mr, Tustice Rankin. 
RAKHAL CHANDRA CHATTERJEE-- 
^ PETITIONER ; 
| | versus 
ROHINI KUMAR CHATTER] EE— 
i OPPOSITE PARTY, 
Provincial Small Cause Couris Act (IX of 
1887), Sch. II, Ari, 35 (H}—Suit on chit— Alls. 
gations of conversion and theftin plaint—Suti, whe- 


ther cognisable by Small Cause Court— Interest, 
high rate of. - 


a ———— | 


A plaint alleged that the defendant in collusion 
with- Railway Officials had taken certain coal be- 
longing to the plaintiff and had misappropriated 
it or converted it to his own use; that on the 
plaintiff discussing the matter with him-the de- 
fendant had executed a chit in his favour pro- 
mising to pay a certain sum. Plaintiff sued to 
recover this sum from the defendant: .. 

Held, (1) that the suit was one for recovery ofa 
sum of money shown by the chit and was nota- 
suit for recovery of damages either for the theft 
or the conversion bf the coal; [p. 602, col. 2.] 

(2) that the suit did not, therefore, fall within 
the purview of Art. 35 (44) of Schedule II to the 
Provincial Smail Cause Courts Act and was ccg- 
nisable by a Small Cause Court. [p. 602, col. 2.] 
` Where a Courtis properly seized of a suit, it has 
full jurisdiction over all matters comprised 
in the plaint, and can, in the absence of a contract 
between the parties or of evidence of a customary 
rate of interest, award a high rate of interest 
having regard to the circumstances of a case, 
[p. 602, col. 2.] 


Civil Rule against the decree of tke 
Additional Subordinate Jucge, Bariscl, 
dated the 8th July 1922. 


Babu Brojo Lal Chakravarti (with him 
Babu Radhika Ranjan Guha), for the 
Petitioner. 

Babu Sailendra Nath Mukerjee, for the 
Opposite Party. 


JUDGMENT.—This Rule was issued on 
two grounds, the first being that the Court 
below had no jurisdiction, and the secor.d 
being that the judgment was erroneous 
inlaw, as the learned Judge had failed to 
decide various questions raised in the 
pleadings. The learned Pleader for the. 
petitioner has put his case thus: that 
in the plaint there are really to be found 
two ‘causes of action—one being an action 
for damages for the wrongful misappro- 
priation ofcertain coal belonging to the 
plaintifi—that wrongful miseppropriation 
rcsultingin a crimi naloffence and, therefore, 
coming within clause 35, sub-clause (14) of 
the Second Schedule to the ProvinciclSmall 
Cause Courts Act; and the-secoud being a 
claim upon a contract evidenced by a docu- 
ient called a chit said to have been exe- 
cuted by the defendant fo pay a certain 
price for the coal in question. The coni- 
plaint made is that, although the suit, coir- 
sidered as a claim upon a chit, was within 


"the competence of the Small Cause Covit, 


the learned: Judge, while purporting to 
give judgment upon that cause of action, 
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has allowed himselfto be influenced by the. 
other aspect of the case and has in parti- 

cular dealt with the question if interest 

upon a view which shows that he had not 

only in his mind the cause of action on the 

chit but the other cause of action which is 

not proper to a Small Cause Court. 


d . 

Now, I have not the advantage of being 
able to render the vernacular of the plaint 
in this case, but I have had the paragraphs 
explainedto me andin myopinion,the plaint 
properly read is a plaint upon the chit 
and is not a suit for damages either for 
theft of coal or for the oonversion of the 
coal in any sense. It is quite true that 
in the third paragraph of the plaint it 15 
alleged that the defendant in collu- 
sion with the Railway Officers took 
the coal and misappropriated it or con- 
yerted it to his own use. Iwill assume that 
the meaning ofthat is exactly the same as 
if the plaint had stated that the defendant 
had stolen the property: Nevertheless, 
when one reads the plaint fairly, one sees 
that that paragraph is followed by a state- 
ment of subsequent facts, namely, that the 
plaintif went to the defendant, that they 
discussed the matter, that the defendant 
executed the chit promising to pay, not 
damages at the market-valuc but a par- 
ticular sum made up ina particular way. 
There is nothing in the plaintto show that 
the transaction is represented as two alter- 
native causes of action. Atthe end of the 
plaint, it is true, there is a refercnce to 
the place at which the cause of action 
arose and reference is made to the fact 
that within the jurisdiction of the Court 
the chi: was executed and the goods were 
delivered. It has been suggested to me 
that that reference to the” place where 
the goods were delivered showsthat the 
plaintiff was harking back to a claim for 
damages for the conversion ofthe coal. I 
do not thinkso. Referenceto the place of 
delivery would be one of the circumstances 
which would. tend to show that the suit 
was properly brought if brought only and 
solely on the oki. In my view the plaint 
was intended to be, when carefully looked 
at,a claim for a particular sum of money 
shown by the ohit and not a claim for 
damages either for conversion or for com- 
pensation for theft, That being so, neither 
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of the ways in which the petitioner put his 
case when applying for the Rule, nor the 
very much better way in which his case 
was put before me by the learned Pleader, 
can stand. I think there is no objection 
in law to the case being tried in a. Small 
Cause Court. 


The matter really ends there as there is 
no substance atallinthesecond ground 
mentioned in the petition. But the learned 
Judgein dealing with the guestion of 
interest uses the following language: 
As regards interest, ‘‘I think it proper, 
under the circumstances of this case, as 
the defendant’s conduct was most heinous 
from the very beginning, to grantit. The 
rateisnothigh." Ithink whatthelearred 
Judge meant was this: First of all, I do 
not think he was referring merely to tke 
circumstances under which the coal wes 
originally taken. He was referring to tle 
fact that in his view the Ceferczrt ted 
signed the chit.and afterwards repudiated 
it. I think, moreover, the remark is to 
explain why he thinks it a proper case 
to grant interest at all, 


As regards the rule of interest, what ke 
says is, that the rate is rot high ard Łe 
allowed the rate claimed;that is, two 
per cent. per mensem. Now, there is 
something to te said asa matter of dis- 
cretion under the Civil Procedure Cece 
against allowing a rate of interest es high 
as 24 percent. fer artir exceyt ir the pre- 
sence of a .conttact to that effect, cr scire 
evidence that that wes the ususal rate in 
the particular market concerred. "There 
was no such allegation in the plaint and 
though it has been stated that it is tke 
usral rate, the only funding of tke learred 
Judge is that therateis rot high. Isbould 
ratter have thought a rate of 24 fer cent. 
per annum a very high rate of interest 
but this matter is: ot in ary way affected 
in my judgment bytte facttkat tle learn- 
ed Judge bas entertained a kird cf case 
which was not within his juriscicticr. 
I think he © hed’ full’ jurisdiet‘on 
over all matters ccmpriccd in tle plairt 
when tbe plaint is properly uncerstccd 
although, in the absence of eviderce of 
custom, 24 percent. per arrvm is a ligh 
rate, I think Le Lad jurisdictico to g1cit 
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GHULAM NABI V”, BASHESHAR MAL, 
it. I, therefore, do not think it fit in this 
case to interfere, A 
The result is that the Rule is discharged 
with costs,—one gold mokur. 
Z.K. Rule discharged. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL, NO. 2322 OF 1022. 
January Ig, 1922. 
Present ;—Mr. Justice Le Rossignol. 

GHULAM NABI —PLAINTIFE— APPELLANT 

VEYSUS 

BASHESHAR MAL, SON AND LEGAL, RE- 
PRESENTATIVE OF NIKKA MAL, DECEASED, 

AND OTHERS—DEFENDANTS— -> 

. RESPONDENTS. , 

Minor—Compromise by guardian—Suit te 
sel aside compromise on ground ihal platniiff had 
€ majority before compromise, uw heiles moin- 


tatnabie. | 7 | l 
A quondam minor cannot maintain a suit for 
a declaration that a decree passed against him 


on a compromise accepted on his behalf by his . 


guardian adittem with the consent of the Ccvrt 
shall be of no effect on the ground that at ihe 
time of the compromise and decree the plaintiff 
‘had become sut juris and, consequently, was rot 
represented before the Court. [p. 604, col. 1.) 
Khadija v. Fidya-tuz-zohra, 49 Ind. Cas. 767; 
` 24 P. R. 1919 and Seshagiri Rao v. Tangaiuri 
re. Mei i 32 Ind. Cas. 391; 39 M. 1031, 19 M. 
L. T. 03, referred to. : 


Bibee Solomon v. Abdool` Azeez, 6 C. 687; BC. - 


L. R. 169; 5 Ind. Dec. (N. S.) 446, Biraj Mohini 
Dasi v. . Chinia Moni Dasi, 5 C. W. N. 877 
and Surendra Nath Ghose v. Hemangimi Dast, 
34 C. 83, distinguished. 

Second appeal from a decree of the 
Additional Judge, Lahore, dated the r4th 
June 1920, reversing that of the Sub- 
ordinate Judge, First Class, Lahore, dated 
the yth March r919. 
|. Mr. Aziz Ahmad, 
lant. 

Mr. C.. H. Oeriel, Lala Ramanand and 
Mi. G. S. Salariya for Dr. Nand Lal, for 
the Respondents. 

JUDGMENT.—At present the only qués- 
tion for decisio, in this second appeal 
is, whether a quondam minor may main- 
fain a suit for a declaration that a decree 


for the  Appel- 
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passed against him on a compromise 
accepted on his behalf by his guardian 
wd Litem with the consent of the Court, 
Shall be of no effect, on the ground that 
at the time of the compromise and decree, 
the plaintiff had become sul juns, and 
consequently was notrepresented before 
the Court. í 

The District „Judge has answered the 
question in the negative and bases his 
conclusions mainly on Khadija v.. Fidya- 
tuz-2ohva (X), wherein is laid down the 
proposition that a minor party whoat the 
date of decree has attained majority may 
not avail himself of therule of law which 
entitles an infant to impeach a decree 
pissed against him bya separate suit on 
the ground of fraud, or gross negligence 
of his guardian. | 

The plaintiff does not in his plaint allege 
that his guardian deliberately concealed 
the fact that plaintiff had attained majority 
and there cen be no reasonable doubt 
that the plaintiff himself was unacquainted 
till later with his correct age, so that the 
basis of the present appeal is not that the 
decree was obtained by fraud, but it is 
utged before this Court that the suit was 
maintainable because the decree impeach- 
ed was issued against a person (plaintiff) 
who was not represented, and attempt 
has.been made to distinguish between a 
decree on adjudication and a decree on 
a compromise. | 

Fraud was alleged in the pleirt, but 
the Trial Court found there was no fraud 
and this point was not urged by plaintiffs 
in the lower Appellate Court in support 
of the decree. 

In Seshagiri Rao v. Tangaturi Jaganna- 
dham (2) it was held that a decree passed 
against a minor at.a time when he was 
in reality a major is not a nullity. 


Appellant refers me to Bibee Solomon 
v. Abdool Azeez (3) Biraj Mohim 
Dasi v. Chinta Moni Dasi (4) 


and Surendra Nath Ghose v. Hemangint 
Dast (5) as authority for his view that 


“(1) 49 Ind. Cas. 707;24 P. R. 1919. 
(2) 32 Ind. Cas. 391; 39 M. 1031519 M. In. 


. 93. 
e 6 C. 687; 8 C. L. R. 169; 3 Ind, Dec, (N. s.) 


C. W. N. 877. 


(4) 5 
(5) 34 C. 83. 
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a decree can be impeached by a regular 
suit on grounds other than fraud. 

The authority first cited, however, was 
a case by a minor and soirrelevant to the 
present problem, 

From the second is quoted a dictum 
that a consent decree cannot be attack- 
ed in appeal, but must be attacked in an 
entirely distinct case, 4f a proper case for 
setting it aside can 
affords appellant no help. 

The third case also is a minor’s, and the 
dicta found therein are confined in their 
application .to the circumstances 
peculiar to that suit. That authority 
does not go further than Khadija 
Fidya-tuz-xohra (1) which ^ corcedes 
that a quondam minor in seeking 
to avoid a decree is not confined to e plea 
.of fraud, but may also plead gross regli- 
gence on the part of his guardian. 

A compromise once embodied in a decree 
is merged in the decree, which may be 
challenged in review on the ground of 
fraud or of mistake, but not on the ground 
‘that fresh evidence has been discovered, 
unless such discovery before judgment could 
not reasonably be expected. 

The act of consenting to a decree is not 

an: informal matter and should not be 
lightly undertaken. The decreeissued upon 
‘a compromise is a solemn act of the. Court, 
and for that reason may not be challenged 
by adults except on grounds, which amount 
to an avermentthat fraud has been practised 
on the Court, © ! 
- The law is very tender to minor, so that 
it permits them to avoid à decree not only 
when fraud is established, but also when 
the Court has been even unintentionally 
‘misled by the neglect of the guardian. 

As the plaintiff in this case must be 
regatded as having been an adult judgment- 
debtor, who could have applied for a review 
of the decree he now challenges, he is not 
competent to maintain a suit to avoid 
“that decree except on grounds of fraud 
-and fraud he has not established. 

I dismiss the appeal with costs. 
Z, K, : Appeal dismissed. 


be made out. This . 


"Brown, for the Respondents. 
JUDG 


| PRIVY COUNCIL. 

APPEAL, FROM THE MADRAS HicH COURT, 

^ May 31, 1922. : 
Present: —Lord Buckmaster,Lotd Atkinson, 

Lord Sumner, Lord Carson and 
MEDAI DALAVOI THIRUMALAIVAPPA 

‘-MUDALIAR~-APPELLANT 
UVETSUS ` 

NAINAR TEVAN AND OTHERS— 
- RESPONDENTS. 

Hindu Law— Alienation by widow— Necesstiy— 
Vendee, whether bound to see to the application of 
money—Faly price, how calculated. 

A Hindu widowin possession of her deceased , 
husband’sestate sold certain immoveable property 
in order to satisfy a decree for sale obtained on 
the footing of a mortgagé executed by the 
husband in regard tothis property. Plaintiff, a 
reversioner of the husband, sued for a declaration 
that the. sale will not affect his interest and 
contended that the sale was a bogus transaction 


and the property had. been alienated for less than 


its real value : ge 

Held, (1) that, although the vendees bought the 
property as a speculation, the sale wasa genuine 
and nota sham sale: [p. 606, col. n 

(2) that it was no part of the duty of the. 
vendees to see how the purchase-money was used : 
(p.605, col. 1.) 

(3) that the mere fact thatthe vendees hadsub- 
sequently sold the same land in small plots to ` 
competing tenants at a higher price did not shew 
that the widow had not got a fair price: 

(4) that, under the circumstances, the plaintiffs’ 
suit was liable to-be dismissed. 


Appeal against a decree and judgment 
of the Madras Higt Court, dated the gth 
December I014, reversing that of the. 
Court of the District Judge, ‘Tinnevelly, 
dated the 22nd April 1912. 


Mr, De Gruyther, K. C., for the Appellant. 
Messrs. Dunne, K. C., and Kenworthy 


Sir John Edge.—-This is aa appeal by 
the plaintiff in the suit against.a decree, 
dated the gth December 1914, of the High 
Court at Madras, which reversed a decree, 
dated the 22nd April r9x2, of the Sub- 
ordinate Judge of Tinnevelly and dismiss- 
ed the suit. The parties to the suit are 
Hindus, and the suit is for a declaration 
to protect the interests of the plaintiff 
as a reversioner in certain immoveable 
property which was sold for Rs. 5,300 on 
the 22nd November 1897, by the defendant 


No. 1 to the defendants Nos, 3 and 4. 
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- The defendants Nos. 
the widows of one Medai  Dalavoi 
Shanmuga Kumaraswami Mudaliar (here- 
after referred to as Shanmuga), who 
died childless in 1892. Shanmuga was 
a separated Hindu, and at the time 
of his death was possessed of a con- 
siderable estate, which was more of 
less encumbered, That estate included 
a one-third share in the village Aiyanar- 
kulam. That village will be hereaiter re- 
ferred to as the Mouza. On the death of 
Shanmuga the defendants Nos, 1 and 2 
succeeded to his estate as Hindu widows. 
After the defendants Nos. 1 and 2 


had succeeded to the estate they 
divided the estate or part of ' it 
between them, and thereafter each 
of them enjoyed separately those 


parts of the estate which had fallen to her 
on the division. . Part of the estate which 
was so divided was the one-third share 
in the Mouza, and. thereupon each of 
the defendants Nos. x and 2, as 
between themselves, was entitled to 
‘and enjoyed separately her moiety 
of that one-third 
third share was subject to a. mortgage 
which Shanmuga and a brother of his hod 
granted on the 25th May 1879; on that 
mortgage tbe mortgagees had obtained 
a decree for sale on the 3oth March 1897, 
if the amount due with interest thereon 
should not be paid on the 15th August 
1897. There was also due on the 22nd 
November 1897, the sum of Rs. 1,605-5-0 
the. first: defendant’s agreed share of lia- 
bilities under a mortgage of the 6th No- 
vember 1888, which Shanmuga had grant- 
ed. The total amount due by the first 
defendant under those two mortgages on 
the 22nd November 1897, was Rs, 4,588-2-2, 
and in order to provide for the discharge 
of those debts the defendent No. sold, on 
the22nd November 1897, to the defendants 
Nos. 3 and 4 her moiety of the one-third 
share in the Mouza for Rs. 5,300. The 
' - balance of Rs, 711-13-10 of the Rs. 5,300 
it is alleged, on behalf of the defendant 
"No. I, that she appropriated to reim- 
burse herself for expenses which had 
béen incurred in connection with the 
‘marriage, three years before the -sale of 


I and :2 are. 


share. ` That one- : 


was invalid as against him as a 
reversionef. ' - , 

"The plaintiff is a son of a separated uncie 
of Shanmuga, and he admittedly is the 
nearest surviving agnate of Shanmuga. 
The plaintiff brought this suit on the 13th 
December 1909,-to obtain a declaration 


- that the sale of the 22nd November 1897 


is void as against him as a reversioner: 
In his plaint he stated that his cause of 
action arose ou the 22nd November 1897; 
he was of full age in 1897, butno explana- 
tionis given of the cause of the delay in 
bringing the suit. He is a co-sharer in 
the Mouza, and it appears to their. Lord- 
ships thatit would have been idle for the 
plaintiff to. have suggested, if he had given 
évidence in tbe suit, that he did not know 
of the sale at the time of the sale or very 
soon afterwards. The sale was affected 
by a registered deed. The other 94 de- 
fendants are persons whose titles to parts 
of the lands in question depend on the 
validity of the sale of the 22nd November 
1897. Rod 

- In the plaint it is alleged,— 

" VIII. The small debt owed by the 
said estate could have been discharged by. 
defendants Nos. I and 2 irom the surplus 
income of the said estate and from the 
outstendings due toit. But without doing 
so, defendants Nos. 1 and 2 have, 
with the evil intention of causing damage 
to the reversioner’s.right and fraudulently 
and against law and justice, ` been 
making separate alienations, by way 
of sale, mortgage, etc., of the properties 
forming their respective shares, having 
secretly received larger sums than those 
mentioned in the particulars of payment 
set forth in the. several deeds, and 
have been causing. damage to the 
plaintif's right. 

"IX. Inlike manner, the first defend- 
ant, on 22nd November 1897, intention- 
ally sold to defen ants Nos.3 and 4 het 
half-share of the entire properties men- 
tioned in the schedule hereof and situate 
within the jurisdiction of this- Court, for 
the low price of Rs. 5,300, of which the 
stm of Rs. 4,588-2-2 was directed in the 
deed to be paid towards the debt incurred 
by the original owner and Rs. 7ir-13-I0 


a daughter of Shanmuga's brother. That was received in cash, and she executed 


is the sale which the plaintiff alleges 


- 


the sale-deed ond had it registered. The 


606: 


Rs. 15,000, Further, the sale, made as it 
‘was Ly the first defendant without the 
permission of the second defendant, cannot 
be valid after the lifetime of the first de- 
fendant. According to Hindu law sh 
fs notentitled to make such a sale,” 


<. The case which the plaintiff endeavoured - 


to make out at the trial was that the price 
-for which the defendant No. rx had in fact 
Sold her half of the one-third share was 
Rs. 7,300, and that Rs. 2,000 of that price 
was secretly paid to her by the defendants 
Nos. 3 and 4 as an inducement to her to 
Sell her. one-half of the one-third share to 
them, x 
... The witnesses who were called on be- 
half of the plaintiff in support of that case 
of fraud were not believed by the Subordi- 
nate.Judge or.by the High Court. . Their 
evidence has not been relied upon in sup- 
‘port of this appeal, and it may be taken 
ie the charge of fraud had no founda- 
ion. F 
The Subordinate Judge who tried the 
suit, found as fact that Rs. 4,588-2-2 
was employed in discharging debts of Shan- 
muga, and that to that extent there was 
a legal necessity for selling the moiety 
of the one-third sharein the Mouza. With 
that, so far as it goes, the High Court and 
their Lordships agree. As to. the sum 
of Rs, 7111-13-10, the Subordinate Judge 
was not satisfied that the defendant No. 1 
was legally bound to pay the expenses 
' of the marriage or that there was any ne- 
cessity for raising money to the extent of 
Rs. 711-13-10 by selling the property. He 
overlooked the fact that fhe Rs. 7112-13-10 
merely represented the balance of the 
Sale price of Rs. 5,300, and that it was 
not to raise that Rs. 711-13-ro that the 
' property wassold. The High Court Judges 
were of opinion that it might be accepted 
. that the Rs. 711-13-10 had been required 
for the marriage of Shanmuga’s brother's 
“daughter. Erom this conclusion their 
Lordships are not prepared to differ, and 
the sale would not have been invalid no 
matter what may have been the purpose 
to which the defendant No..r applied that 
Rs. 7X1-13-10. The purchasers, defendants 
Nos. 3 and 4, were not bound to see that 
the defendant No..r applied it to any 
particular purpose, c... s 
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The Subordinate Judge came to the 
conclusion that the defendant. No. 1’s © 
moiety of the one-thir share -was, at the 
time of the sale, worth Rs. 12,100, and con- 
sequently thatthe defendant No. r had sold 
it for less than half its value. He came 
to thatconclusion partly from the fact that 
the defendants Nos. 3 and 4 had re-sold the 
lands-which represented the moiety of that 
one-third share for some Rs. Ir,500. The 
defendant No. 3 had been in the employ- 
ment of Shanmuga and afterwards in the 
employment of the defendant No. x, at and 
before the date of the sale, and. neither of 
the defendants Nos. 3 and 4 had apparently 
any capital: they obviously purchased the 
moiety of the one-third share as a spectt- 
lation, and they sold it bit by bit 
to the cultivating faiyats, among whom 
it is reasonable to conclude that there 
was great competition to acquire lands 
suitable for cultivation. The defendant 
No. 3, from his. having been in the 
employment of Shanmuga and afterwards 
in that of the defendant No.r, musthave 
known all the raiyats who would be com- 
peting for the purchase in small quantities 
of land suitable for cultivation. It is not 
reasonable to suggest that the defendant 
No.1 should have gose about endeavouring 
to find persons who would purchase her 
moiety of the one-third. share in small 
quantities; it was urgently recessary to 
satisfy the decree for sale which had been 
made. Although the defendants Nos. 3 and 
4 bought the moiety of the one-third share . 
-as a speculation, the sale was a genuine 
and not a sham sale. 


The conclusion of the Subordinate Judge 
that Rs. 12,100 was the value of the moiety 
of the one-third share was, no doubt, as 
the Wigh Court pointed out, largely based 
on a valuation which was made in 1892 
by a Revenue Inspector of the one-third 
Share which had belonged to Shanmuga 
in his lifetime. That valuation was made 
by the Revenue Inspector for the pur- ' 
pose of ascertaining the stamp-duty pay- 
able on a deed which related to that one- 
third share. The. valuation was not a 
valuation of a moiety of the one-third 
share; it was a valuation of the whole one- 
third share, which the Revenue Inspector 
valued at Rs. 24,200. As to that valua: 
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tion the Subordinate Judge in his judg- 
ment said: ; 

‘ I think that the valuation’ made by 
the Revenue Inspector in 1832 under 
Exhibit F (‘Copy of statement showing 
the estimated value of lands’ ] should be 
accepted as correct. According to this 
valuation the first defendant’s moiety 
was worth Rs. 12,100. This price would 
have been paid by a bona fide purchaser 
if the vendor—that is, the first defendant 
—could confer on him an absolute title. 
A prudent man will not, perhaps, go in 
for a transaction of this kind, and a widow 
desiring to part with her hushand’s lands 
partly for paying herhusband’s debts and 
partly for her private purposes will not 
certainly get the best price for it.” 

Ihe “private purposes” to which the 
Subordinate Judge referred had reference 
to the balance of Rs. 711-13-10 of the sale 
price of Rs. 5,300. . The Revenue Inspec- 
tor in making that valuation was assisted 
by the two local men, the Village Munsif 
and an Assistant Karnam,: The, Revenue 
laspector valued each field, wet and dry, 
and each tree separately, with a total re- 
sult of Rs. 24,200. That Revenue Tris- 
pector was not called as a witness, and 
there is nothing to explain on what prin- 
ciple he valued, but the two local men 
who assisted him say that the valuation 
is correct. It appears, however, from 
their evidence that no one on behalf of 
the defendant No. I was present when the 
valuation was being made, and that neither 
of the local men nor the Revenue Inspec- 
tor asked the owners for any accounts 
Showing income and expenditure for the 
purpose of valuing thelands. Oneof those 
local men, giving his evidence on the 12th 
April 1912, twenty years after the valua- 
tion was made, said in re-examination: 

. “The land has become dear, and there are 
many tenants competing. .The Revenue 
Inspector verbally asked the ratyats about 
the price of lands.” The‘ price of lands." 
What. price? The price which competing 
cultivating vaiyats would give for small 
portioas of land adjoining or near to their 
holdtigs, or the price which the biyer 
of aa are. representing the one-third 
‘share of the Mouzz would give? -How 
‘would an ordinary ratyat know anything 
about the price which a man would be 


likely to give for an area of land repre- 
senting the one-third share of the Mouza ? . 

Their Lordships agree with the learned 
Judges of the High Court that it would 
be easy to attach an exatgerated import- 
ance to that valuation as a piece of evi- 
dence in the case? As those learned Judges 
observe in their judgment, the price "at 
a private sale of a considerable extent of 
land purchased in lump would depend not so 
much on the valuation of its component 
parts, calculated on a regular scale, 
as on the need of the vendor for 
mon2zy and the competition for lands 
in that locality at the time of 
the sale.” It would be interesting to 
know what the Revenue Inspector would 
have said had he been a witness in this 
suit and been cross-examined as to his 
knowledge, if any, of the prices’ paid for 
similar areas of similarlands in that Dis- 
trict, 

At the time of the sale the defendant No.r 
was living with her father at Idakal. At 
the hearing of this appeal their Lordships 
were informed that the father of the de- 
fendant No.1 was a Village Munsif. Whether 
he was a Village Munsif or not, there is 

"nothing to suggest that he was not a res- 
pectable man who would give impartial 
advice to his daughter, and it is proved 
that he arranged the sale. It is fair to 
assume that he arranged the sale for the 
best price which was in his opinion ob- 
tainable. As the Judges of the High 
Court point out: “No obvious motive 
is apparent for the first defendant to wish 
-to benefit the third and fourth defendants, 
who are not related in any way to her.” 
They also observe: “The fact that the 
vendor in this case was a widow would 
tend rather to low values (prices) 
being obtained owing to the risk of litiga- 
tioi which intended purchasers might ap- 
prehend." They also refer to some other 
transactions relating to lands, from which 
it mizht be inferred that the price obtained 
by the defendant No. x for the saíe of the 
221d November 1897 was under the cir- 
c 1 ustances a reasonable price and they say: 
“Tas increased values (prices) obtained 
i1taceit years on the shares of both widows 
anpaairto becommensurate with thenatura 1 
risa ia “prices that has obtained generally 
ia receat years in this Presidency," In 


>. = 
mM 


conclusion, the learned Judges . of the High 

Court stated: “We are of opinion that 
: the plaintiff failed to prove that the price 

realised under Exhibit .A (the sale-deed 
. of the 22nd Noyember 1897) was an im- 
proper price or that it indicated that the 
defendants Nos. 3 and 4 were not bona 
Jide purchasers." | 
^ "The High Court by its decree dismissed 
the suit, and from that decree this appeal 
has been brought. 


i - "At the hearing of this appeal it was, 


on behalf of the plaintiff (appellant), con- _ 


tended that Shanmuga was a wealthy man 
when he died and the defendant No. x could 
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was again put forward in.this appeal; their 
Lordships need not repeat what they. have 
already said on that subject. EP 

Their Lordships . will humbly’ advise 
His Majesty that this appeal should bé 
dismissed with costs. ree E. 

K.S, D, Appeal dismissed, ` 


Solicitor for the 
John Joscelyn. 
. Solicitor for 
Douglas Grant. 


. Appellant :—Mr. 
the Respondent — Mtr, 


have been. under no necessity to sell the - 


moiety of the one-third share, and that 
she, as his widow, should have paid the 
Rs. 4;588-2-2, out of the personal property 
which he left at his death and not by a 
sale -of the immoveable property.. As to 
that contention, the short answer is that 
there is no reliable evidence that at his 
“death -Shanmuga was -a wealthy. man ot 
left personal property out of which his 
.debts-could have been paid; there are some 


vague statements of witnesses that he had ` 


been a wealthy man. -He died on the 
-15th January 1892, and he hed. been bor- 


rowing Money on a mortgage on the-25th . 


May 1879, and further money.on a hypo- 
-thecation- bond, on the 6th- November 
1888, and he died leaving those debts un- 
paid, and it was to satisfy the debts secured 
` _ by those mortgages that the defendant No. 
1 sold her moiety of the one-third sharein 
the Mouza. In their Lordships’ opinion 
there was necessity in law,and in fact for 
‘the sale of the moiety of the one-third share. 
-They are much impressed with the fact 
that it was on the advice of her father that 
the defendant No. I accepted Rs. 5,300 
. aS the price of her moiety of the one- 
. third share, and with the fact that she 
- had no apparent ntotive for benefiting, to 
. her own.loss, the defendants Nos. 3 and 
“4. by. Selling to them her moiety 
. of -the one-third Share at an 
. under-value. It may be observed that the 
. plaintiff; who must have known all about 
the sale in 1897, did, not, bring his suit 
to challenge the validity of that sale until 
the 13th December 1909; ‘The plaintiff’s 


contention relating to the Rs. 711-I3-10 : 


- 


. PATNA HIGH COURT. 
APPEAI FROM APPELLATE ORDER NO. 8 


OF 1922. 
November 7, 1922. 
Preseni:—Mr. Justice Adami and 
Mr. Justice Das. 
JUANENDRA NATH GHOSH-- 
DECREE -HOLDER—A PPELLANT . 
o VEYSUS . 
Kumar JOGENDRA NARAIN SINHA-- 
JUDGMENT-DEBTOR—RESPONDENT, 

Limitation Act (IX of 1908), Sch. I; Art. 182 
(5)—Civil Procedure Code (Act V of 1908), ss. 
38, 3o—Execulion of decvee—Decree transferie* 
— Application in Court which passed decree, whether 
step-in-aid of exectution—Limutation. - 

Under the provisions of sections 38.and 39 of 
the Civil Procedure Code a decree may be executed 
either by the Court which passes it or by the Court 
to which it is sent for execution; it cannot be 
executed simultaneously in . two Courts. 
[p. 609, cols. 1 & 2.] : ; 

Maharajah of Bobbili v. Sree Rajah Narasaraju 
Peda Baltava Simhulu Bahadur Garu, 36 Ind. 
Cas. 682; 39 M. 640; 43 I. A. 238; 31 M. L. J. 
300; 18 Bom, L. R. 909; 14 A. L. J. 1129; 20 M; 
L. T. 472; 24 C. L. J. 478; 4 L. W. 558; EY. 2 M, 
W. N. 541; 21C. W.N. 162; 1 P. L. W.26 (P.C.), 
relied ox. m 

Where, therefore, a decree has been transferred 

to.another Court for execution, an applicaton 
made to, the Court which passed it cannot be 
regarded as a step-in-aid of:execution within the 
meaning of Art. 182 (5) of Schedule I to 
the Limitation Act, so as to save limitation. 
[p. 609, col, 1.] IA 
" Appeal from an order of the District 
Judge, Santal-Parganas, dated the 29th 
September 1921, setting aside an order 
ot the Subordinate Judge, Pakaur, dated 
the roth August 1921. 
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Mr. S. K. Mutter, tor Mr. Savosht.Charan 
Mutter, tor the Appeilant, . 

Messrs. Kulwant Sahay and N.'C. Roy, 
fer the Respondents. 

. JUDGMENT. 

Das, J.—‘The only question which arises 
in this appeal is whether the Court below 
has rightly. dismissed the execution pett- 
ground that it 
was presentea beyond time. . i 

The appellant obtained a decree. as 
against the respondent so ter back as the 
8th of July I9I12,`in the Small Cause 


Court in Celeutte. It appears that the 
execution -case was first transferred -to 
the Pakaur Court and then re-trans- 


ferred to the Small Cause Court some- 
time between 1912 and the ioth January 
1916. On the roth January 1916, the decree- 
holder obtained another trenster ot the 
execution case to the Pakeur Court. 

Now, itisadmitted that between the roth 
Jenuery 1916 and the 4th ot April 1921 
no steps were taken by the decree-holder 
for execution of his decree in the Pakaur 
Court. On the 4th ot April 1921, however, 
he did present an application for execution 
of his decree 1n the Pakaur Court, 

The learned Judge in the Court below 
has come to the conclusion that that ap- 
plica tion could not be entertained by him as 
it wes cleatly béried, by limitation. But 
it appears thet the decree-holder sometime 


“in September 1918 applied to the Small 


Cause Court in Calcutte for the issue ot a 
Sealed warrantin connection with the decree 
Which had been obteined py him against 
the respondent. -Nothing seems to have 
come out ot that application, but the ap- 
pellant contends thattheapplica tion which 
was made by him in September +1918, 


“in the Small Cause Court :n Calcutta was 


an application asking the Court to take 


Some step-in-aid. ot execution, then, his - 


present application is within time. 
It seems to me that the contention 
advanced betore us on kehalt ot the appel- 


lant must tail. Section 38 of the Civil , 


Procedure Code provides that a decree 
may be executed either by the Court whick 
passes itor by the Court to whichitis sent 
for execution. Section 39 gives power 
to the Court to send the decree for exe- 
eution to another Court on the happening 
of certain conditions which are specifiec. 
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in that section, It seems to me that on 
a consideration ot these two sections it 
must ollow that the decree cannot be exe- 
cuted simultaneously in two Courts: This” 
view was taken by the Judiciel Committee 
in the case of Maharajah ef Bobbih v.Sree 
Rajah Narasaraju Peda Bahara Stmhulu 
Bahadur Garu (x) In my opinion the de- 
cis on of the learned Judge in the Court 
below is right and must be affirmed. 

I would dismiss this appeal with costs. 

Ademi, J.—I agree. A 

Z. E. Appeal dasmissed. ` 


(1) 36 Ind. Cas. 682; 39 M. 640; 43 I. A. 2384” 
3r M. L. J. 300; 18 Bom. L. R. 109; 14 A. L. J. 
1129; zo M, L. T. 472; 24 C. L. J. 478; 4. L. W. 
558; (916) 2 M. W, N. 541; 21 C. W. N. 162; 1- 
PIG Wo 20 (P.C). 
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MADRAS HIGH COURT. . 
Civi, APPEAL NO. 15 1922, | 
APPEAL, AGAINST ORDER No. I4 OF 1922; 
February ŽI, 1923. 
- Present —Mr, Justice Phillips ana  . 
Mr. Justice Devadoss. 2 
ALAGU PILLAI AND OTHÉRS— `. 
DEFENDANTS—APPELLANTS 
f Uer SUS - 
VELUCHAMI alias MAYILAPPA PILLAI 
AND OTHERS—PLAINTIFFS— RESPONDENTS, 
Arditration— Award, partial, validity of—In- 
tention of parlies—Party preventing completion of 
awarc, whether can object— Cipil Procedure Code 
(det V of 1908, O. X XIII, v. 3— Award 
whether can be recorded as adjustment. Bas 
There is no rule of Iaw that a partial award is 
invalid. The question has to be decided on tbe 
intention of the? parties, the. matter being a. 
subject of contract between them, [p. 611, col. 2.] 
Randall v, Randall, (1805) 103 E. R. 32} 7. 
East 81; 3 Smith go; 8 R. R. 601, Bradford 
v. Bryan, (1741) 125 E. R. 1167; Willes 268. 
Risden v. Ingiet, 78. E, R. 1065: Cro. Eliz, 839, 
Wrightson v. Bywater, (1838) 350 E. R., 1114 at 
p. 11-7; 6 Dowl. P. C. 3591 x H. & H. 5037 L. 
J. (N. $.) Ex. 831 3 M. & W. 199) 49 R, R. 570, 
Simmonds v. Swaine, (1809) 127 E. R. 947] I. 
Taunz, 549, referred to. ; NC 
Where one of the parties prevents the. com-. 
pleticn of the award by his own conduct, he cannot’ 
afterwards plead.that the award is incomplete; the 
principle being that when a party to a contract 
wrongly prevents a thing being done by another. 
party, that thing is deemed to be done. [p. 611, - 
col. 2; p. 612, col. 1.) 
Mackay v. Dich, (1881) 6 App. Cas. 251; 
R, 541, followed, .. | . :- -. ' , 
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‘Where, after the time for submission of an award 
had expired the Court on application recorded the 
award under O. XXIII, r. 3 of the Civil Proce- 
dure Code: 

Held, that the Court must be deemed to have 
exercised its powers to supersede the arbitration 
and deal with the sait and the order was, there- 
fore, perfectly valid. [p. 612, col. 1.] 


- Appeal against a decree and order, 
dated the roth August 1921, of the Court 
of. the Subordinate Judge, Shivaganga, 
in Original Suit No. 5 of 19:8 and in I. 
A. No. 123 of 1920 inthesaid Original 
Suit No. 5 of 1918 respectively. 


Mr. C. S. Venkatachariar, for the Appel- 
lants;— This is an appeal by defendants 
Nos. Y and 5 in a suit for a declaration 
that a sale-deed by one M.in favour of the 
first defendant is not binding on the one- 
half share claimed by the pleintiff end de- 
defendants Nos. 2 and 3 jointly. Afer 
issues were framed in the case and on the 
application by all the parties, the matters 
in controvensy in the suit were referred 
by the lower Court.to the arbitration of 
three named persons and the records sent to 
one of these three, one Servei, P. W. No. I, 
in the case. Pending this refererce, the 
two other arbitrators . having never done 
anything in respect thereof the plaintiffs 
set up a private reference to the sole arbi- 
tration of the aforesaid Servai alone of 
all matters in dispute between them. We 
deny there was any such private reference 
and even if there wereitisinvalid and cannot 
bind the parties; - The plaintiff's case fur- 
ther is that, purporting to act as sole arbi- 
trator the seid Servei decided a portion 
of the disputes—that relating to the suit 
lands and another piece of land and reported 
his decision ‘to the Court, Exhibit C. On 
the aplication of the plaintiffs Exhibit C 
has been accepted ^s an adjustment of the 
suit under O. XXIII, r. 3 and decree 
has been passed in terms thereof. Against 
the decree and the order recording adjust- 
ment above appeal end civil miscellareous 
appeal have been preferred.- 


"Firstly, the report, Exhibit C, does not 
purport to be a final decision on ‘all matters 
zeferred and being an incomplete award 
leaving open matters referred, cannot be 
acted upon even on adjustment, 
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See Randall v. Randall (1): - Bradford - 
v. Bryan (2; Samuel v. Cooper (3), 
Banerj's Lawof Arbitration, page 251; 
Ramji Ram v. Salig Ram (4), Games 
Narain v. Malida Koer (5), and Mukund 
Ram Sukul v. Salig Ram Sukul (6). 

Not only the matters in the stit but also 
other matters were referred to him and as 
he admits in Exhibit C he had not disposed 
of all of them but have adjourned the 
hearing to a future date, there ovght to 
be a decision on all points and a decision 
in one of severe! connected matters cannot 
be finalor binding. 

Secondly, the parties could not refer 
the matter toa private arbitration, while 
a refere1ce through Court is pending. 
The arbtrators are properly seised of tke 
case ana there is ro suit to te dealt with 
by the parties. Jamna Kunwar v. Nasib 
Alt (7) is a clear cese in polit. Sheoam- 
bar v. Deodat (8) says Courts have no juris- 
diction. There is no''suit" which could te 
compromised. Paragr gh 3 (2) Schedule IT. 
See also Penrice v. Williams (9) and Dole- 
man v. Ossett Corporation (10). 

Thirdly, an award cannot be filed except 
under the provsionsof the Second Schedule 
to. the Civil Procedure Code and O. 
XXIII, r. 3 has no application, Section 
t9 of the Civil Procectre Coce is new. 
Chinna Venkatasami Naichenv. Venkatasawi 
Naichen (11) is against me but the effect 
of section 89 is not there considered, 
But the decision in Amar Chand v Bas- 
wart Lal (12) considers the position 
from all points of view. 


(1) (1805) 103 E. R. 32; 7 Hast 81; 3 Smith go: 
8 Kk. 601 " 


. (2) (1741) 125 E. R. 1167; Willes 268. 

(34 (1835) Irr E. R. 290; 2 A. & E. 75231 
H. & W 86; 4N. & M 520' 41 R. R. 520, 

(4) 11 Ind. Cas. 481; 14 C. L. ]. 188 at p. 208, 

(5) ro Ind. Cas. 450; 13 C. L. ]. 399 at p. 403. 

(6) 21 C. 590; 211 A. 475; 6 Sar. P. C.J. 423 
io Ind Dec. (N. S.) 21023 P C.) 

(7) 24 A. 312; A W. N. (1902) 72. 

(8) 9 A. 168; A. W.N. (1887) 13; 5 Ind. Dec. 


N S.) 545. ; 

(o) (1883) 23 Ch. D. 353; 52 L. J. Ch. 593; 48 
L. T. 858: 31 W. R. 496: 

(10) (1912) 3 K B 257; 81 L. J. K. B. 1092; 
Io7 1.. T. 581; 76 J. P. 457; 10 L. G. R. 915. 

(r1) 51 Ind. Cas. 827;42 M. 625: 36 M. L. J. 
2091: (1910) M. W. N. 221; 25 M. L. T. 397. 
(12) 69 Ind, Cas, 808; 49 C. 608; (1922) A. I, R, 
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- Mr. K, V. Krishnaswamy Aiyar,for the 
Respondent :—The point about the incom: 
pleteness of the award is newly cet up. 
Nor is there any room for such a conten- 
tion. The Euglish cases have held that this 
must depend largely on the intention. of 

the parties whether they bargained for and 
contracted io have a complete decision 
on all matters and nothirg skort of it. See 
Risden v. Inglet (13), Ormelade vw. Coke 
(14), Wrig*ison v, Bywater (15) and Sim- 
monds v. Swaine.(16) In thiscese there is 
noevidenceeand.itwas never before set wp 
that the parties insisted on a -final end 
comprehensive awerd in the first instence. 
It is a case of the parties egreeing to take 
a piecemeal award. , 

Further, the incompleteness, if any, 
isdue to the fraudulent conduct of the 
appellant in refusing to complete it. He 
cannot tike advantage of his own wrong 
and say itis not binding becaure it is in- 
complete. See Mackay. v. Dick (17), 

Oa- the question of jurisdiction, the suit 
is still before the Court for certein pur- 
poses and there is nothing to teke away 
the inherent power of the parties to settle 
itin any way they like. 'The provisions 
of Schedule II are cleer. Rs 

O4 the applicability of O. XXIII, 
f.3,I submit Chinna Venkalasami Naicken 
v. Venkatasamt. Naicken (11) should be 
followed in prefererce to the view taken 
by the other Courts. The latter is by no 
means uniform. See Manilal Motilal v. 
. Gokuldas Rowji. (18). - . 

Mr. C. S. Venkatachariar in reply :——My 
case rests on the meaning to be given tc 
Exhibit C. It admits having left open 
many matters and does not on its face 
purport to be final; It will be mostinequit- 
able to snatch upon e decision half way 
and bind my clients therewith. - 

JUDGMENT.— In this case, a suit was 
referred “to earbitratioi— three arbitrators 
being appointed. As two of the arbitrators 





- 


(a) 78 E. R. 1065; Cro. Eliz. 839. 
I4) 79 E. R. 303; Cro. Jac. 355. u 
(15) (1838) 150 E. R. r114 at. p. 1117; 6 Dowl, 
P. C. 359; 1 H. & H, 505;7 L. J.(N.S.) Ex. 83; 
3 M. & W. 109: 49 R. R. 570. 

(16 (1809) 1:127 E. R; 947; 1 Taunt. 549. . 
(17) (1181) 6 App. Cas. 251729 W.R.541.. 
(r8) 59 Ind. Cas. 53; 45 B. 245: 22 Bom, I., R, 
504 r * - vo H tas 09 
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were absent, the parties agreed.to abide 
by the decision of the third alone. He 
was accordingly requested to ‘decide this - 
suit, and other matters. He gave his 
decisicn so far as this suit is , concerned, 
and deferred his | enquiry into’ other 
matters, but owing to defendants’ 
obstruction, no award was made in those 
matters. On application, the lower Court 
has recorded the award under ©. XXIII‘ 
T. 3. Defendants appeal. i 

The greater portion of their argument 
has been addressed to the plea that. as 
the award was only partial it is not valid 
and has referred to Randall v. Randall 
(I) and Bradford v. Bryan (2). An exa- 
mination of these and other cases on the: - 
point [2. e., Résdem v. Ingiet (x3), Ormelade 
v. Coke (14), Wrightson v. Bywater (15) and: 
Simmonds v, Swaine (16)] shows that there 
is no rule of law thet a pertial award is ine 
valid, but that the question hes to be de- 
cided on the intention of the parties, the 
matter being a subject of contract between 
them. In the e.rlier cases, an express 
contract was required but later an implied 
contract that the award should be given 
on all points referred was held sufficient, 
We, therefore, have to determine the inten- 
tion of the parties in the present case, 
The Gefendants do not seem to have placed 
much reliance on this implied contract 
until they came up in appeal and even in 
their appeal memorandum, the ground 
is not taken clealyand tnambiguously, 
The arbitrator's report (Exhibit C) and his 
report (ExhibitG)as wellas first defendant's 
letter (Exhibit D) and Exhibit E show that 
the matter involved in this suit was 
deciced, and the decision accepted by both 
parties. The reference in Exhibit C to 
certzin contentions put forward by defend- 
ants shows that they were , pleas in. miseré 
cordium efter the decision and. could in no 
way affect theaward, Taking all the cir- 
ctimstinces into consideration, we think 
that there was no implied agreement 
that theaward should be void unless an 
award were given in respect of all the . 
matters referred for decision. Further, 
d2feadants prevented the completion of 
the award'by their own conduct, and on the 
principle that when a party to a contract. 
wroigly prevents a thing being done by- 
another party that. thing is deemed to ba. 
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CHANDRAKISORE DATTA MAJUMDAR 0. UPENDRA CHANDRA CHOUDHURY: 


. done[ Vide Mackay v. Dick(17)) and efend-. 
ants cannot now plead that the award is 
is incomplete, A furtherpoint was taken 
that as a reference had been made to arbi- 
tration, the Court could not act under 
O. XXIII, r. 3,*but only in accordance 
with Schedule II, Civil Procedure Code. 
The time for submision of the award had 
expired when the Court passed its order. 
It must, therefore, be deemed to have exer- 
cised its power to supersede the arbitra- 
tion and to deal with the suit, 

, "Phe second reference to private arbitra- 

‘tion was made before the time expired, 
and itis argued that there was then no suit 
to be compromised as the suit was only 
pending for certain limited purposes 
Specified in Schedule II. Even conceding 
this proposition, the suit must still exist 
and the compromise was a compromise 
of that suit. l 

_ Chinna Venkalasami Nalcken v. Ven- 

katasami Naleken (xi) is authority against 
the further proposition. that the Court was 
bound to act under Schedule II and not 

ünder O. XXIII, r. 3. i 

The appeal is accordingly dismissed, 
with costs and the civil miscellaneous 
appeal. is also dismissed, . printing costs 

alone being allowed. l 
- V. N, V. Appeal dismissed. 

' £. K, : 
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CALCUTTA HIGH COURT, 
APPEAL FROM. ORIGINAL DECREE NO. 264 
i OF I920.  . 
el 24 March 9/1923. 
 Preseni;— Sir Asutosh- Mookérjee, KT., 
) and Mr. Justice Rankin. 


CHANDRAKISORE DATTA MAJUMDAR : 


L—PLAINTIFF—A PPELLANT. 

i versus 

- “Kumar. UPENDRA CHANDRA CHOU-. 

' DHURY AND OTHERS—DEFENDANTS 
RESPONDENTS, 

^ Hindu Law~Widow— Alienation—Legal neces- 

ah A ates Inquiry byalienes— Recitals, va ue 


of. A 
When a pefson claims title under an alienation 
flected Dy à Hindu widow in respect of the estate 


of her deceased husband, the burden lies on him 
to establish either that there was legal necessity 
in fact which justified the alienation, or that he 
made proper and bona fide inquiries and did all 
that was reasonable to satisfy himself as to. the 
existence of such necessity. [p. 613, cols. 1 & 2.) 

Bhagwat Dayal Singh v. Debi Dayal Sahu, 35 
ILA. 48; 35 C. 420; 7 C. L. J. 335; 10 Bom. L. R. 
230; 12 C.W. N. 393; 5 A. L. J. 184; 18 MLL. J. 
100; 3 M.L. T, 344; 14 Bur.L. R. 49 (P. C); 
Amarnath Sah v. Achan Kuar, 19 I.A. 196; 14 
A. 420; 6 Sar. P. C. J. 197; 7 Ind. Dec, (N. 5.) 637 
(P. C.), Nabakishore v. Upendrakishore, 65 Ind, 
Cas. 305; 35C. I, J. 116; 26 C. W, N. 322; 20 A. 
L J. 22, (1922) M. W. N. 953 42 M. In. J. 2533 24 
Bom. L. R. 346; 15 L. W. 417; 30 M. L. T. 234; 3 
P. L. T, 3114 (1922) A. I. R. (Pi C.) 39 (P. C.) 
relied on. 

. In applying this rule, however, it must be borne . 
in mind that recitals in conveyances and mort- 
gages of the existence oj legal necessity are not, by 
themselves, evidence of the fact, and there must 
ordinarily be some evidence to substantiate the 
allegations aliunde, [p. 613, col, 2.} 

` -Thakur Vasonji Morarji v. Chanda Bibi, 29 
Ind. Cas, 7815 37 A. 369 at p. 376; 22 C. L. J. 180; 
19 C. W, N. 873; 17 Bom. 1. R. 556; 18 M, L.T, 
31; (1915) M. W. N. 449; 2 L. W. 076; 29 M. I. J. 
130, followed, 

But when, by efflux of time, direct evidence 
independent of the recital becomes unavailable, 
a recital of necessity, consistent with probability 
and other circumstances, assumes greater import- 
ance; itis clear evidence of a representation to the — 

purchaser, and when evidence of actual inquiry 
by him has become impossible, the recital, coupled 
with circumstances which justify a reasonable 
belief that an inquiry would’ Have confirmed its 
truth, is sufficient evidence to-support the trans- 
action. [p. 613, col. 2; p. 614 Col, 1.) 2. F 
Chintamanibhatle v. Rani Saheba of Wadhwan, 55 
Ind. Cas. 538; 47 I. A. 6; 43 M. 5415 38 M, L.J. 3931 
Ii L. W.451; 18 å. L. J. 367; (1920) M. W. N. 315; 
22 Bom. L. R. 541; 2 U. P.L. R. (P. C:) 27; 28 M, 
L.T.457 (P. C), Ravaneshwar Prasad Singh v. . 
Chandi Prasad Singh, 36 Ind. Cas. 499; 43 C. 417 
(P. C.) Nanda Laé v. Jagat Kishore, 36 Ind. Cas. 
420; 43 I. À.249; 44 C: 186) 20 M. L. T, 3353 31 
M. L. J. 563; (1916) 2 M. W, N. 336; 4 I. W. 458; 
18 Bom, Ln R. 868; 14 A. IL. J. 3103; 24 CL. J. 
495; I P. ie W. 3; 21 C. W. N. 2255 10 Bur. L. T. 
177 (P. C.), Ravaneshwar Prasad Singh v. Chandi 
Prasad Singh, 12 Ind, Cas. 931; 38 C. 721, relied 
on, 

Appeal against the decree of the Sub- 
ordinate Judge, Mymensingh,. dated the 
25th September 1920. 

Babus Joges Chunder Roy, Gobinda 
Chandra Dey Roy, Annada Charan Karkun 
and Pramatha Nath Banerjee, for the 
Appellant.. 


Babus Dwarka Nath Chuckerbutty, Satis : 
Chandra Bhatiacharyya and Rama Prosad 
Mookenjee, for the Respondents, - 
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the litigation which has culminated in 
this appealis one-fifth share in immoveable 
properties described 
the plaint, which formed part of the estate 
of one Kamal Narain Nandy Chowdhury, 
who died on the 26th December 1853: 
He lefta widow, Parmeshwari Chowdhurani, 
who died on the 22nd. September. 1913. 
The present suit was instituted on the 
20th September 1918 by ‘Chandrakisore 
Datta Majumdar, the son of a sister of the 
original proprietor, who claimed title to 
the estate ‘of his maternal uncle as the 
Sole surviving  reversionary heir. The 
claim was resisted by Upendra Chandra 
Choudhury and his wife on the basis of 
purchase at a sale held in execution of a 


mottgage-decree, It appears that on the: 


28th July 1880 Parmeshwari, along with 
other members of. the Nandy Chowdhury 
family, had executed a mortgage in favour. 
of Harendra Lal Roy Chowdhury to secure 
a loan of Rs. 16,500 on the security of 
the properties inherited by her from hèr 
husband. The loan was not repaid iu 
due course, with the result that the mort- 
gagee instituted a suit on the -roth De- 
cember 1887 to enforce his security, ob- 
tained the usual mortgage-decree on the 
4th June 1888 and brought the hypothe- 
cated properties to sale on the 2oth August 
I889 when the first defendant became 
the purchaser. The question, consequently, 
arises whether the sale so brought about 
binds the inheritance claimed by the.plaint- 
iff as the reversionary heir to the estate of 
his maternal uncle. The defendants suc- 
cessfully urged in the Court below that the 
question. should be answered in the affirm-. 
ative. They further  argued—and their 
contention found favour with the Sub- 
ordinate Judge—that Kamal Narain, on 
the day. previous to his death, executed 
in favour of Parmeshwari a document 
called an Anumatl Patra which,-in the 
events: that have happened, effectively 
excluded the plaintiff from the line - of 
sticcession as reversionary heir. On the 
present appeal the plaintiff has reiterated 
the contentions which were found-unten- 
able by the Trial Court. 
It is well-settled that, when a person 
claims title under an alienation effected 
by a Hindu widow in respect of the estate 
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of hêr husband, the burden lies upon him - 
to establish either that there was legal 
necessity in fact which justified the aliena- 
tion, or that he made proper and bona ^ 
fide enquiries and did all that was reason- 
able to satisfy himself as to the existence 
of such. necessity. This position is 
Supported by the decisions of the Judicial 

Committee in Bhagwat Dayal Singh v: 

Debt Dayal Sahu (I); ` Amarnath Sah 
v. Achan Kuar (2) and Nabakishore v. 

Ubendraklshore (3). In the application of 
this primary rule, itis to be borne in mind 

that racitals in conveyances or mortgages . 
of the existence of legal necessity - are not 

by themselves evidence of the fact, and 

there must ordinarily be some evidence 

to substantiate the ak unde allegations: Brij 
Lal v. Inda Kunwar (4);- Thakur '"Vasonji 

Morarji v. Chanda Bibi (5). "The infléxible 

application of this view may and does 

in fact place the alienee at a serious dis- 

advantage when the transaction falls to be 

challeneged after a long series of years," 
Hence it has been ruled that, though lapse 

of time-does not affect thé question of onus 

of proof regarding legal. necessity, it may 

give rise to a presumption of acquiescence 

or save-the alienee from adverse inferences 

arising:from the scantiness of the evidence 

offered on his behalf. To put the matter 

in an other way, when by efflux of time, 

direct evidence independent of the recital. 
becomes unavailable, a recital of necessity, 

consistent with probability and the cir- 

cumstances, sssumes greater importance; 

itis clear evidence of a representation to 

the purchaser, and when evidence of actual 
enquiry by him “has become impossible, 


. » » 


C. L. J. 335; xo Bom: 
AR N : 184; 18 M. 
Bur, L. R. 49 (P. C. | 


i 4 : 6 Sar. P. C. J. 19737 
Ind. Dec. (N. S.) 637 (P. C.). ` 
(3) 55 a 2: 305; 35 & L.J. 1x16; 26 C. W. N, 
3221 20 A. Le J. 22; (1222) M. W. N. 955 42 M.L. J. 
253124 Bom. L. R. 346; 15 L. W. 417; 30 M. L. T. 
234; 5 P. L. T. 311; (1922) A.I. R. (P. C.) 39 (P. C.) 
(4) 23 Ind. Cas. 715; 36 A. 187; 19 C. L. J. 469] 
26 M. L. J. 442; 18 C. W.N. 649; 12 A. L. J. 4955 
(1914) M. W. N. 405; 15 M. L. T. 395; 16 Bom. L. 
R. 35251 I; W.794 (P. C). - E cU iul 
' (5) 29 Ind. Cas. 7815. 37 A. 369 at p. 376; 22..C. 
L. J-180; 19C. W. N. 873: 17. Bom. L. R. 556; 18 
M. L. T.-313 (1915). M. W. N,.449; 2-1. Ws 07012 
M. Te Je 130. . = 


3 M. L. 
: (2) 109 I. A. 196; 


614 


“which justify a reasonable belief that an 


b 


enquiry would have confirmed ‘its truth, 
is sufficient evidence to support the transac- 
tion; see Chintamanibhatla v. Rani Saheba of 
Wadhwan (6), where the Court was invited 
toinvestigate the circumstances of a trans- 


‘action which had taken place more than 


. Ravaneshwar | Prasad: Singh 


eighty-two years before the initiation of 
the sait; see also Nanda Lal. v. Jagat 


| Kishore, (7); Ravaneshwav Prasad Singh 


v. Chandi Prasad. Singh (8), which affirms 
v. . Chandi 


_ Prasad Singh (9). The Subordinate Judge, 


-we are satisfied, has kept these principles 
-in view in the course ‘of his examination 
of the evidence adduced in. this case. 

i.,The mortgage-bond which was executed 
by Parmeshwari-on the 28th July 1880, 
and which ultimately led up to the sale 
held on the zoth August: 1889 contains 
an elaborate recital of previous transac- 
tions. which rendered necessary the loan 
of Rs..16,500.: References -are made to 


a mortgage-bond of Purna Chandra Chow- 


.dhury, a mortgage-bond in favour of Haro 


- Mohan Bose, a.mortgage-bond in favour 


of Gobinda Chandra Chowdhury, a bond 
in favour of Krishnamangal Chakravarti, 
a:bond in favour of. Mohasukh Agusti; a 
debt of Kunja Debi, a debt of Sarat Chandra 
Sarkar, 
“Sahu, a debt of Ananda Mohan Majum- 
dar and arrears of rent aue to Jagat Kishore 


— Acharyya Chowdhury. Most of these credi- 


` tors had established their claims.by suits 


in Court and had obtained decrees which 
had been put into execution. The loan. 
was taken. by the members of the family 
jointly to enable them to satisfy these 
debts, and the transaction was regarded 
as one needed for the protection of the joint 
family estate. The appellant has urged, 


. (6) 55.Ind. Cas. 538; 47 I: A. 6; 43 M. 541; 38 M. 
L. J. 393; 11 L- We 451; 18 A. L. J. 367; (1920) M. 
W. N. 315; 22 Bom. L. R. 541; 2 U. P. L. R. (P. C.) 
77; 28 M. L. T. 457 (P.C) - | 

(7) 36 Ind, Cas. 420; 43 I. A. 249; 44 C. 186; 20 
Mil. T. 235; 31 M. L. J. 563; (1916) 2 M. W.N. 
336: 4 L.W. 458; 18 Bom. Ie. R. 868; 14 A. L. J. 


` 1103; 24 C. L. J. 4873 : P. IL, W. uo 21 C, W. N. 


225110 Bur. L. T. 372 (P.C). 
(8).36 Ind, Cas. 4991 43 C. 417 (P. C)... 
(9) 12 Ind, Cas, 931138 C. 725... 0 |” 
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“the recital, coupled with circumstances: 


a ‘debt. of Brindaban Chandra’ 
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however, that this is not sufficient to es- 
tablish the validity of the claim put for- 
ward by the purchaser, and thet he is bound 
to trace the history of each of the previous 
transactions so as to show by documentary ` 
evidence that each constituted a legal ne- . 
cessity binding upon the inheritance. The 
Iespondent has pointed out, on the other- 
hand, that as the judicial records have 
been destroyed under statutory rules, de- 
tailed information of this character can- 
not be made available even, if it be assum- 
ed that such documentary proof is needed 

to fulfil the requirements of the rüle.^ He 
has urged further that a substantial body 
of oral evidence was adduced .at the trial, 
So as to leave no room for doubt that the 

loan was contracted under circumstances 
which constituted ' legal necessity - and 
that the lender satisfied himself on this 
point áfter due enquiry. In our opinion, 
it is not necessary to consider the abstract 

question whether the whole chain of trans- 
actions must be traced back to the begin- 
ning notwithstanding the contrary opinion 
indicated in Sheoraj Kooer v. Nuckchedee 
Lall (xo) and Mahabir Kewer v. Jubha 
Singh (ix); for, notwithstanding lapse 
of time, we have abundant proof, oral and 
documentary, of the history of the family 
for many years past. After the deeth 
of Kamal Narain on the 26th December: 
1853, the present plaintiff, along with his. 
brother and cousin, instituted a suit in 
1861 against théir maternalaurt Parmesh- 
wari for declzration that she hed never. 
been legally married to- Kamal Nerain 
and was consequently not entitled either . 
to take his estate by right of inheritarce’ 
or to adopt a son under the authority con- 
ferred by the A numati Patra. The mem- 
bers of the Nandi Chowdhury family 

were all joined as defendants in the action.’ ` 
After a protracted trial, the suit was dis- 
missed: by the Principe] Seder Ameen 
on the 17th September 1862. His decree’ 
was affirmed by the District Judge on the 
25th February 1863 and a second appeal 
to this Court wes dismissed-on the 9th 
May 1864. The judgment of the Princi- 


e (ro) 14 WiR.72. 7 7 
(11) 8 B, Le Re 38; 26 W. Ry 221, 
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mal Narain had left debtsand that creditors. 
eaforced their cliims against Parmeshwari 


who was consequently obliged to satisfy ` 


the judgment-debts. There is also oral 
evidence toshow that the result ofthe liti- 


gation commenced by the plaintiff against 
co-sharers 

was to involve the family in heavy expendi-- 
ture, Mathura Narain, the surviving Son ' 
of a first cousin of Kamal Narain, who. 


his maternal aunt and her ' 


wis himself a defendant iu that litigation 
has been examined as a witness on, be- 


half of the plaictifl. He was also a de- 
in two suits instituted by the 


feudant 
plaiatiff in 1915 for recovery of properties 
of his materaaluncle other than those 
included in the present suit. .In those 
suits, Mathura Naraia, jointly with, his 
co-sharers, filed written statements, which 
narrated with considerable fullness the 
history of the transactions of the family 
from the time of the death of: Kamal 
Narain. Mathura Narain has, in the pre- 
sent suit, affirmed the truth of the state- 
ment; made by him ia the previous liti- 


gations, and we sze no reason Why he should - 


not be believed, The evidence of Mathura 
Narain shows that Kamal Narain died 


indebted, that the suit instituted by the 


plaintiff to contest the validity of the mar- 
riage of Parmeshwari led to additional 
debts, and that the position of the family 
became 'so embarrassed that collec- 
tion of rent was seriously impeded. In 
such circumstances, though the Nandi 
Chowdhuries managed to pay the Govern- 
ment dues to avert a complete destruction 
of the family estate by sale for arrears 
of revenue, the rent payable to the 
superior lanndlords fell irto arrears. ‘The 
estate gradually became involved in 
debts which carried interest and were re- 
newed from time to time. -We need not 
set out here at length the story as narrated 
by Mathura Narain, which leaves no doubt 
in our mind that the trouble was traceable, 

not merely to the debts left by Kamal 
Narain, but-also to the heavy expenses 
of the litigation commenced by the plaint- 
if and the inevitable troubles consequent 
thereon. In sich circumstances, it is rot 
necessary to determine whether the ‘estate 
might have been kept free from debts by 


$ 


INDIAN CASES; 
CHANDRAKISORE DATTA MAJUMDAR V. UPENDRA CH ANDRA CHOUDHURY.: 
pal Sadar Ameen shov's clearly that Ka-* 


_occasion were made to the creditor, 
- would be sufficient to make the transaction 


persaud . Panday 


v. Provabati Debi (17); 


CR 


Prudent management: Maheshar Baksh 
Singh v. Ratan-Singh (12); Dharam Chand 


Lal v. Bhawani Misram (13) ; Tika Ram. 


V. Deputy Commissioner of- Bara : Banks 
(r4). There is, further, direct oral evidence 
to show that the lender*acted bona fide 
and eaquired into the necessities - for, 
the loan. On this part of the case, we 
see no reason to distrust the testimony 
of Umes: Chandra Sarkar,- who pledged. 
his ozth that he along with other officers 
of his master, the lender, made enquiries 
as to the debts, the mortgages, the de- 
crees and the properties of the borrowers, 
This oral eyidence lends support to the 


‘theory that the detailed recitals inserted 


in the mortgage-bond did iu fact. consti- 
tute the representatiors which - on the 
This 


binding upon the inheritance: Hunocman- 
v. ^ Baboo:e . Munraj 
Koonweree (15) ;'. Kameswar Persaud - v, 
Ran Bahadur Singh (16); Rameswar Mandal 
Rames Chandra 


Chakratarti v. Sasi Blusan - Upadhay 
(18); Stevens, v. Janki Balhab Prasad 
(19). We may furtker point out that if 


the transaction was, in the main for legal 


necessity, as it unquestionably was, - it 


` would not be impeachable on tke ground 
that a smaller sum might have been suffi- ' 


cient to remove the pressure et tke time: 
Mecai Dalavoi Thirumalaiycppa Mudaltar 
v. Nainar Tevan — (20). 


(12) 23 I. A. 57: 23 c. 766; 7 Sar. p, 


Cy. 
M. L. J, 127; 12 Iud. Dec. (N. s.) 508 (P.C.). 
(73! 24 I. A. 183; 25 C. 189; 1 C. W. V.N, 697; 
Sar, P. C. J; 240; 13 Ind. Dec. (N. 8.) 128 (P . G3. 


(14) 26 I. A. 97; 26. C. 707; 3 C. W. N. 573; I 


We hold eccords 


~~ 


x6" 
7 


Bom. I, R. 692; 7 Sar. P. C. J. 520; 13 Ind, Dec, i 


(N. 5. 1052 P. C.j 


'(15)6 M.I.A,” 393; I8 WIR. 8r notes Sever tre 2 


25345. 2 Suth: P. C. 
R.147 (P.C) 
(16.8 I. A. 8 6C. 843; 8 C In R. 561; 4 Shome 


J-2% 1 Sar. P. C. J. 552; 19 E. 


IL.R.81,4 Sar. P. C. J. 210; 5; Ind, Jur. 157; 3 
Ind. Dec. (N. S° 545 (P. C.). 
Ed Ind. Cas. 84; 20 C: L. J. 23; 19 C, W. N. 


US 53 Ind, Cas. O54; 30 C. L. J. 56/23 C. W.N, 


10 

19) 22 Ind, Cas. 304; 19 C. W. N, 8o, 
- (20) 74 Ind. Cas. 604; 27 C. W. N. 365: 16L. wW. 
478; 2 U. P. L. R. (P. C.) 92; (1922) A. I. R. (F. C.) 
3c7; (1922) M, W. N, 804; 21 A, L, J. 282 (P. C 
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. jagly "that the Subordinate Judge has cor- 
i rectly found that there was legal necessity 
ior- the mortgage and that the creditor 
satisfied himself as to the existence of ne- 
Cessity by-proper and adequate enquity. 
^ + In view of our conclusion upon the ques- 
tion of legal necessity and the enquiry, 
it, is not necessary: to deal at length with 


the point raised in the sixth issue, namely, 


. the legal effect of the Anumatt Patra ‘al-. 
leged to have been executed by Kamal 
E ER in favour of Parmeshwari on the 

It ‘cannot be 


+ =m 


- tuted-the suit t of 1861 for recovery of poss- ` 


_ ession of -the estate of his. maternal uncle 
“upon cancellation of the Anumati. Patra. 
The main qüestion in controversy is whe- 
ther the contefits of the Anumat Patra 
have been proved bylegalevidence. There 
Were two Anual Patras executed by 
. Kamal Narain, one on the gth March 
1851 in favour of his wife Sonamoni, the 
other on the 25th December 1853 in favour 
. of Parmeshwari whom he married after 
the death `of Sonamoni. | The second 
document incorporates in. substance the 
ternis of the first. Both these deeds were 
produced in the litigation of 1861. Since. 


then the originals have disappeared; but. 


capies are in existence and have been pro- 
duced.. As to one'set of copies, the ques- 
: tion has been raised whether they are copies 
of: copies and consequently inadmissible 


under the provisions of the Indian Evi-. 


dence Act. As to another set, no such 
difficulty, however, arises, and we accept 


the allegation of Umes. Chandia Sarkar . 


that he made accürate copies from the 
originals. - We also accept the version of 
Aswini Kumar Banerjee who was able to 
: nartate the contents from memiory. There 
- is further no doubt that the Subordinate 
Judge has correctly held that the plaintiff 
has withheld the copies which he obtained 


when. the suits of 1915 were compromised. 
^ It is significant that the Registration Office ` 


„at Mymensingh was destroyed by fire 


“in. 1917, and the. plaintif probably was: 


under the impressionthatas the records had 
been burnt, a certified copy could no longer: 
be procured from the Registration Office, 
He was evidently not aware that accurate 
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copies were. in existence and: Were , accessible 
to the defendants, There is, in our opinion, 
ample evidence, oral and ` documentary, 
as to the contents of the Anumati-Paires. . 
As regards their legal effect, the plaintiff - 

appears to have correctly appreciated. the 
Situation in the suit of 186r, when he as- 
serted that the stipulation contained in^ 
the Anumati Patra was that if Parmeshwari - 
oid not take a son in adoption, the prop- ` 
erty would pass into the hands of the 
defendants in that litigation. There is: 
really no room for argument on the terms 
of the Anumait Patra that if the widow 
should die without taking a son in adop- 
tion, the estate would vest entirely in the 


family. idols, whose worship would’ te 


managed” ‘by the shebaiis - specified. "Tbe - 
plaintiff is not in the line of shebatis, and - - 
in this-view the present suit is li able to- - 
dismissal as instituted by a person no. 
way interested in the estate. We.need ` 
not, however, discuss the matter further ` 
from. -this point of view nor investigate the - 
position, if the Debutter should turn out to. 
be, nota dedication of the .completest cha- . 
racter but rather the creation of a. reli- 
gious charge: Jagadindra Nath Roy v. 
Hemanta Kumari Debi (21). We hold: ac- - 
cordingly that the Subordinate Judge has ` 
tightly dismissed the suit and this appeal. 
must be dismissed with. costs. 


w. C.A. Appeal dismissed: 
. (21) at I. A. 2035 32 C. 129; BC. W. N. .8c9;. 6 
Du la E 585; 8 Sar. P. C.. 698 - 


l PRIVY COUN em 
APPEAL FROM THE MADRAS HIGH COURT. 
March 7, 1922. 
Present :--—Viscount Cave, Lord Shaw, 
Hon Phillimore, Sir Tohn Edge, Kr., 
i and Mr. Ameer Ali. 
L. OPPENHEIM AND COMPANY— 
PLAINTIFMS— APPELLANTS 
versus 
MAHOMED HANEEF, DECEASED > 
E —DEFENDANT— RESPONDENT, E 
Arbiiration— Agreement to refer to arbitration 


- 


- ^ defauli—Sult on judgment, whether maintainable $n 


f 


jo e wu E 
Vol s. 0 
OPPENHEIM 0, MAHOMED HANEEF., © 
in England— Award— Judgment- on award. in. 


India—Sult on award — Irregularity in procedure, 
whether good defence. CHE l 
By a contract in writing made in London the 
patties agreed to refer any differences arising 
out of their transaction “to arbitration in London 
in the usual manner” and to abide by the award. 
Differences having arisen the dispute was referred 
by the plaintiff to an arbitrator in Londan. The 
defendant did not, however, take any part in the- 
arbjtration and the artitrator gave his award in 
favour of the plaintiffs who recoveted judgment 
in an English Court and then brought the present 
suit torecover the amount: Des ANE 
Held, (x) that the action upon the judgment 
could not be maintained asthe judgment had been 
entered in default of appearance and the action’ 
had not been tried on the merits; [p. 618, col. 2.]. 
(2) that the suit was, “however, maititainable on. 


-the award and any defence on the .ground of: 


irregularity not appearing on the face of the- 
award wasexcluded by thelaw by. which both 
thé parties had agreed to be bound. [p. 6x8, col. 2.] 


Appeal from the judgment and decree of . 


the High Court. (Sir John Wallis, C. J., and: 
Napier, J:) dated the 6th November 1918, 


in’ its. Appellate Jurisdiction, reversing > 


a decree of the Court in its 
Jurisdiction. ^ ^'^, . : ES 

Messrs.. DeGruyther, K, Ca and Harold. 
Morris, K. C., for the Appellant, : 


. JUDGMENT.— This is an appeal from a 


Original Civil. 


decree of the High Court of Judicature at | 
Madras, in the exercise of its Appellate - 


Jurisdiction, allowing eŭ appeal from a 
decree made by Coutts-Trottér, J., in the 
exercise of the Oridinary Original Civil 
Jurisidction. of the same Court. ~ -> 
The appellants,are merchants carrying on 
business in London, and the- original-re- 
spondent (who has died during the pendency 
of this appeal and isrepresented by the pre- 


sent responder ts) wasa merchant carrying . 


on business'in Madras. < e 
; By a contract in writing made in London 


lants bought from the respondent 20,000 


' tanned Madras sheep skins of a speci- 


fied quality to be shipped .to the appel- 


‘lantsinLondon. The contract contained 
‘the following ‘clause:—‘tAny difference 


- arising out of this contract, failing amicable 


adjustment to be submitted. to arbitra- 
tion in London in the usual manner, 
and the award of such arbitration to be 
final and binding on both buyer and seller." . 

Certain skins were shipped to London, 
and the appellants paid to the respondent 


- 
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‘the skins, he made his award 


617 . 


? e j * 


4d, in tespect.of those skinst. 


^r 
« . 
E 


£1:495 15s, 


. When the skins arrived in London, the ap-, 


pellants alleged thatthey were, of inferior- 
quality and refused to accept.” de- 
livery. They were ultimately sold, with the" 
Consent of the respondent, at the price’ ` 
of £124? 155, od. thus leaving a deficiency, 
of £253 58. 44. ` which the appel- 
lants demanded from the responderit and 
which fhe respondentrefused to pay. There-. 
upon the appellants, in pursuance of the 
arbitration. clause contained in the contract 
and of the English Arbitration Act, appoint- 
ed Mr. R. H Pringle as arbitrator -on their 
behalf-in the difference which had. orisen, 


-and caused the respondent to be served at 


Madras with à notice dated ird February 


. 1916; whereby they informed him of the 


appointment of Mr. Pringle and required. 
im, within seven days frora the service of 
the notice to name to the appellants or their 
agents in Madras an arbitrator to act on 
their behalf in London in the matter of- 
the.difference which had arisen, the notice 
stating that otherwise the difference would 
stand referred to. Mr. Pringle :àlone as 
sole arbitretor. The respondent ^ re- 
füsed to appoint an erbitratór to act on 
his beLalf or to take part in the arbitration: 


end thereupon’ Mr. Pringle, at the request 


of the appellants, proceeded with-the are ` 
bitration.: He gave no opportunity to'either 
party to appear and give evidence before 
him, but, -having read the contract - 
and ^ correspondence and inspected ` 
kins in - writ- 
ing dated 11th July 1916, and thereby. 
awarded that the respondent should pay to 
the appellants the sum of £ 258 5s, gd, 
with interést aud costs. 2 
Oa the 15th July 1916, the appellants 
brought an action in-the King's Bench Divi- 


and dated 23ra October 1913, the appel-,. Sion of the High Court of Justice in Bagland,- 


for the amount payable under.the award, 
and, the writ of summons having been served 
by_leave upon the respoadent at Madras 
and no appédrance having been entered, 
the appellants, oa 28th November r9r6, 
recovered judgment against the respondent 


for the sum of 286 2s. 94., being the . 


> award with some interest- 
and costs. - 7. s » MM. 
" The appellants then brought the suit out 
of which this appeal arises against. the re- 
spondent in the-High Cotirt ‘ of Judicature 


o et "E at 
- 


* = a 
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| | "ot Madras, claiming the sum of £286 2s. 9¢., 


‘due under the judgment of the King's 
Bench Division, or in the alternative 
f 263 10s. 9d., being the amount of the 
. award and costs, with interest, or as a 
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“He, therefore, held that the defence that 


theaward was tains wit. rregularitv Ly 
the fact that the respondeut had not had an 
opportuzity of being present at the arbitra - 
tion was not open to him in the suit. An 
application having, been made by Counsel 


`. further alternative £ 253 5s: 4d., being 
. the loss on the contract. The respondent 


; ; for therespondent to treat the written state 
- pleaded (among other pleas which are not 


mentasan «pplication to the Court’ at 


now material) that the judgment of the 
High Court cf Justice in London was not 
binding upon him, as it was not given on 
‘the merits, that the claim under the con- 
tract was barred: by limitation, and as to 
the award, thet it was not binding upon 
him; as nu notice was given to him by the 
arbitrator that he was proceeding to ar- 
bitrate. l 
“The suit was heard by. Coutts-Trotter, 
J., who held thet, having regard to the 
decision of thi§ Board in Keymer v. Vis- 
wanatham, Reddi (1), the action upon the 
judgement could not be maintained, as 
the judgment had been entered in default 
of appearance and the action had not been 
tried upon its merits, and. th-t the claim 
under the coatract was statute-barred. 
This part of the jucguient. has not been 
challenged and need not te further refer- 
red to. With regard to the award, the 
learned Judge in a lucid judgment held 
that the plea of want of notice could rot 
be raised by defence in the suit. After 
_ observing that the grievance of the re- 
spondent was more imaginary than real, 
the award having been made by a commer- 
cial man who took the commercial cocu- 
ments with which he was familjer and saw 
the goods and gave his opinion on the spot, 
“he added that if the objection could kave 
been raised in the proceedings he would have 
felt constrained to give effect toit. But 
he referred to Thorburn v. Barnes (2) 
as a complete authority for the-proposition 
that according to the English Law any 
objection ‘relating to an. irregularity in 


“bringing an award into existence must 


be taken by motion under tre Arbitration 
Act, 1889, to set aside or remit the award, 
and if tot so taken could not be raised by 
way: of defence to an activi on the award. 

i 1)38 Ind. Cas, 683: 40 M. r12 (P. C); : 
i x "e A. L. T. 92 iN L.T. a. 32 y t r 
3525 L. W. 342; x9 Bom. L. R. 206; 21 C. W, N. 
3583 25 C. nt. 233; I0 Bur. L, T. 175. 

- (2) (1867) 2 C. P..384;36 L. J. C. P. 1843 16 L T. 
194 25 W, R, 623; HE ; 


Madras to set aside the award, the learned 
Judge held that he had no jurisdiction to 
entertain such an application, adding “ How 
a Judge in Madras is supposed to have 
jurisdiction to upset an award made by an 
arbitr:.ter in London passes my compre- 
hension, and it is perfectiy clear that the 
Court which is given jurisdiction by the 
English Act is the BE :glisk Court." . 

He added that even if he had -had juris- 
dictio he would have declined to exercise it. . 

Against thisjudgment an appeal was 
brought and was allowed by the Appellate 
Division, the learned Judges of that Division 
holding that the ' rule in Thorburn v. 
Burnes (2) did not apply in India. There- 
upon the present appeal was brought. 

In their Lordships’ opinion Coutts- 
Trotter, J., came to the right decision and 
this appeal should succeed. Tne contract 


‘of 23rd October Iy13 was made and: 


was to be performed in  Eiglend; and 
the arbitration clause provided for an 
arbitration which was to take place in Lon- 
don and in accordar.ce with English Law, 
and procedure. Under that law, by 
which both pirties agreed to be bound 
any objection to an award on the ground - 
of misconduct or irregularity on the part 
of the arbitrator must be taken by motion 
fo set aside or remit the award and if not 
so taken canr.ot be pleaded-in answer toan 
action on the award. In the present case 
no stich motion was made within the time 


‘limited by O. LXIV, r. 14, of the Rules ` 


of the Supreme Court, Eagland, or at all, 
and accordingly the awerd became as fully 
binding on both parties as if it had 
been incorpor.ted in the contract, No 
doubteny defence goirg to the root of the 
e.wrré—for in:tarce, that the arbitrator 
had no jeri dicticn or thet the m:.tter was 
tainted withfraud— could have been plead- 
ed in the suit; but a defence on the ground 
of irregularity not appearing on the face 
of the award was excluded by the law by 
which both parties had agreed to be bounds 


Vol; 74) 


Oa this view of the case the Indian 


Law as toarbitration isirrelevant, and their | 


Lordships accordingly express no opinion 


ou the question whether if the arbitration 


had taken place in India the defence on the 
ground of irtegularity could have been 
pleaded, It is plain that the Indian Court 
could not set aside an English award on 
that ground, l | ; 
In order to prevent misconception, it 
appears desirable to acd that it was not 
pleaded or. contented at any stage of the 
proceedings that the award had merged in 
the English judgment, and accordingly 
their Lordships do not ded with that 
point. ` pi i l 
For the above re?sors their Lordships 
will humbly advise His Majesty that this 
‘appeal should be allowed, and that the 
order of Coutts-Trotter, J., should be 
restored, the respondents to pay the costs 
in both Courts in India and the costs of 
this appeal. . ; i E 
X. S. D. & Z.K, -` Appeal alowed. 
Solicitors for the Appellents;—Messrs. 
Morris, Vessey & Co. 


PATNA HIGH COURT. 
SECOND CIVIL APPEAL NO. 76I OF 1920, 
November 7, 1922. 
Present:—Sir Dawson Miller, KT., . 
Chief Justice, and Mr. Justice Ross. 
RAMCHARAN SINGH—DEFENDANT 
` APPELLANT i 
VEFSWS 
SHEO DUTTA SINGH-- 
; PLAINTIFF — RESPONDENT. 
" Tenant,” meaning of—Suit to eject—Thikadar 
after expiry of lease, position of—Couxt-fee. 
Section 7 (xi) (cc) of the Court«Fees Act relates 
to suits for the recovery of immoveable property 
from a person who has been a tenant but whose 
tenancy has expired and who is holdirg over even 
agairst . the will of his lanlord. [p.'62^, col. 2.) 
‘The.clause refers to all cases where the landlord 
seeks to. recover the property from a person who 
has been his tenant and whose tenancy has conie 


“pr 


to an end or where the -landlord by reason of 
some ‘breach of covenant is entitled to re- 
enter, ~p. 620, col, 2.] 5 x » - 8 


~~ 
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The word “tenant” in section 7 (44) (cc) of tha 
Conurt-Fees Act, includes a person to whom the 
description would apply immediately before the 
commencement of anejectment suit but whose 
tenancy has terminated entitling the landlord 
to eject him. [p. 620, col. 2.] 

A suit by a landlord to ejecta tenant who was 
a thikadar hut whose iAikadasi interest has expired 
and who refuses to quit, whatever the reason may 
be, comes within clause (cc) of paragraph (xi) of 
section 7 of the Court-Fees Act. [p. 520, «cl. 2j 
p. 621, col, 1.) . < 

Second appeal from a decision of the 
Judicial Commissioner, Chota Nagpur, 
dated the 14th June 1920, affirming a 
decisica of the Munsif, Chatra, dated the 
goth March 1920. - 

Mr. Bankim Chandra De, for the Appel- 
lant. .- + 
Mr. S^eonandan Rai, for the Respondents. 

: JODGMENT. 

Miller, C. J.—'TLisis en appeal on behalf 
of the defendants from a dectsion of the 
Judicial Commissioner of Chota Nagpur, 
dated the 14th June 1920, affirming a 
decision of the Munsif of Chatra. 


' -The respondents ‘ere the jagirdars of 


Mauza Kedli Khurd, The appellant, Ram- 
cheran Singh was, until just before the 
date of this suit, the thikadar ofthe mauza. 
The suit was instituted in 1917 to eject 
the defendant on the expiry of his lease. 
Several defences were set up by tke appel- 
lant, the main one being that his interest 
had not terminated but was a permanent 
interest created by the predecessors of the 
plaintiffs. It is mot disputed that the 
plaintiffs, who are the respondents before 
us, were the owners of the property and 
itis not disputed that the appellant was . 
the &zkadar. The orly question hetween 

them with regérd to that part of the case 
was whether the appellant had a permanent 
interest or merely a. temporary interest 
which expired, as the respondents: say, 
shortly before the institution of the suit. 
In addition to. the main defence which 
was decided in favour of the respondents 
by both the Munsif and the Judicial 
Commissioner on appeal, whose decision 
on “at point is not now questioned, the 
i ppellent raised a question which went 
to the jurisdiction of the Munsif to try the 
suit. In filing their plaint the respondents 
trected the case as one governed 
by section 7, paragraph (xí), clause (ec) of 


. the -Court-Fees- Act, namely, à case for 


| 


* 
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- the recovery of immoveable property from 
a-tenant including a tenant holding over 
after the determination of the tenancy. 
The Court-fee payable in such a case is the 

'. amount of the rent of the property in suit 

payable for the year-béfore the presentation. 

of the plaint. Acting upon that they 
> valued the suit at Rs. 360 which was one ' 

' year’s rent-and treated it asa suit in which 
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mote than a trespasser and the suit should 
have been- valued for the purposes of 
jurisdiction asin other cases where a person . 
seeks to recover immoveable property, - 
namely, the market-value of the property.. 
Itis quite clear, to my mind, from reading , 
the paragraph to which I have. referred, - 
that it relates to' suits for the recovery: 
of immoveable- property from.a person 


` the Munsif had jurisdiction. The appellant 
questioned that course ond said that the. 
case was not governed by paragraph (xi) 
of section 7, but came under one of the ear- 
- lier paragraphs of the same section, namely, 


. — paragraph (v) , clause (c) or (d) and that it 


ought to be-either fifteen .times the net 
profits or the market value of the property 
in suit. - Before’ us to-day it has-been con- 
tended that the proper valuation for the 
ptirposes of jurisdiction ought “to be the 
market-value of the property and that 
if the market-value is--ascertained it will 
appear that the suit is one which ought 
to be valued at something over Rs. 1,000, 
the limit of the jurisdiction of the Munsif, 
and, therefore, the suit ought not to have 
< been tried by the Munsif ond ought to be 
dismissed: as being without jurisdiction. 
. "The first question to determine, and if that 
is decided in favour of the.respondents 
it puts.an end to- this appeal, is whether 
the case is covered by paragraph (x1) of 
- section 7 of the Court-Fees Act. That 
paragraph, in so far as itis material for the 
‘purposes of this case, reads as follows: 

‘>, The amount: of fee payable under 
this Act in the suits next hereinafter men~. 
- tioned shall ia computed as follows : 

*- A s 


` (xi) In the following suits between land- 
eS lord and tenant:— - __ | 
- * * + ae * 
: (ec) for the recovery of  immoveable 
property from a tenant, including 
. a tenant holding over. after the 
determination of a tenancy;  . 
according to the amount of the rent of 
the immoveable property to which the suit 
refers, payablefor the year next before the 
date of presenting the plaint.” | 
` "fheappellant's contention is that in the 
présent’ case he is not, upon the findings of- 
the tower Court, a tenant at all, and that, 
his tenancy having in fect terminated be- 


foie the institution of the-suit, heis no 


who has been a tenant but whose tenancy 
has expired and he is holding over even- 
against the will of his landlord because, 
as pointed out by the learned Judicial 
Commissioner, it cannot beassumed that the: 
clause only refers to cases where the tenant 
is holding over with the consent of his. 
landiord. .It can hardly be expected 
that provision would be made for cases: 
of a.suit for ejectment where the landlord: 
really is consenting to the tenant remaining 
on. If he is consenting to the tenant re: 
maining and holding over, then it is hardly’ 
likely that he would bring a suit,so that one 
is driven to the conclusion that this clause 
at all events relates to some cases in which 
the tenancy has in fact come to an end and. 
the landlord is entitled to re-enter. Once 
one arrives at that conclusion, I cannot 
help thinking that the clause was intended. 
to refer to all cases where the landlord seeks . 
to recover the property from a person 
who has been his tenant and whose tenancy 
has come to an end or where the landlord 
by reason of some breach of covenant is 
entitled to re-enter, The word ‘tenant’ 


‘as there used seems to be to include a per- 


son to whom the description would apply 
immediately before the commencement of 
the suit but whose tenancy has terminated ` 
entitling the landlord to eject him. If 
the section applies only to cases where the 
defendant is still the tenant of the landlord 
itis difficult to conceive any case to which 
the section could apply except where the 
landlord is entitled to re-enter. by reason: 
of a breach of covenant or to cases ‘where 
the landlord must necessarily fail. The 
majority of cases in which a suit to 
eject a tenant is brought are cases where 
the tenancy has terminated and the tenant 
refuses to quitand I consider that the word _ 
‘tenant’ as used in the section was intended 
to cover such cases. In my view the cir- 
cumstances of. the present case, namely, 


a tenant who was the éhthadar and wiidse- 


A 


- 
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thikadari interest has expired but who re- 
fuses to quit, whatever the reason may be, 
comes within the clause (cc) of paragraph 
(Xt) of the section, and that section applies 
where in such circumstances the landlord 
brings a suit to eject him. kor these rea- 
sons I think that the decisions both of the 
Trial Court and of thelearned Judicial 
Commissioner on appeal were tight and 
ought to be.affimed and the appeal 
dismissed with costs. - 
Ross, J.—1 agree, 


M, D. J. & Z. K, Appeal dismissed. l 
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PRIVY COUNCIL. 
APPEAL FROM THE MADRAS HIGH COURT, 
. March 9, 1922. >` ; 
. Preseni,i—Viscount Haldane, Lord Phil- 
limore and Mr. Ameer Ali. 
GOPALA CHETTY, SINCE DECEASED, 
. AND ANOTHER—DEFENDANTS— 
APPELLANTS 
VEYSUS 
VIJAVARAGHAVACHARIAR—PLAINT- 
IFF—RESPONDENT. 
Pavtnership—Dissolutton—Setilement of accounts 
Vei AE aia Jaling in of assets—Method of dis- 
sab. | "n 
Poi a -partnership has been dissolved and 


accounts haye been wound upand each partner has. 


paid what he bas to contribute for the debts of 


the partnership and received his share of the. 
rights shd obligations 


rofits the mutual 

Paving been thus all discharged, and then 
some item to the credit of the partnership 
which was either forgotten or treated.as valueless 
by reason of the supposed insolvency , of. the 
debtor or of any. other cause, afterwards 
becomes of value and falls in, it ought-to be 


divided between.the parties in proportion to their: 


.shares in the original partnership. [p. 624, col. 1.3 
if, on the other hand, noaccounts have been taken 
and there is no contract that the lads havé 
squared up,then the proper remedy when such 
.anitem falls in is -to have the accounts of the 
partnership taken, : [p, 624, l 2.3 .  . ` 


~*~ 


Appeal against the judgment and decree 
of the Madras High Court (Sir John Wallis, 
C. J., and Napier, J), dated the rath 
November 1918; in Original Side Appeal 
No. 36 of 1916, affirming the judgment 
and decree of the ‘High, Court in its 
Crdinary Original Civil Jurisdiction 
(Kumaraswami Sastri, J.), dated the 27th 
March 1916, in Original Suit No. 207, 
1915. | = < 


Sir George Lowndes, K. C., and Mr. A. M. 


Talbot, fox the Appellants. 
Mr, Parikh, for the Respondent. 


JUDGMENT. | 
Lord Fhillimore.—About the year 1908 a 
partnership was formed between Narasimha- 
chariar, the respondent Vijayaraghava- 
chariar, theappellant Gopala, now deceased, 
and the appellant Ethirajulu, who for the 
purposes of this appeal also represents 
the firsteppellant. Narasimhachariar hav- 
ing died in I91I a suit was filed on 
i5th November 1913 in the High Court at 
Madras by hisadopted son against the re- 
spondent and thétwo appellants, praying 
for partnership accounts,’ and . payment 
to him oi his adopted father’s share. The 
plaintif in this suit was, in some manner 
not now important to consider, settled with 
and retired from the suit and by an order 
of the High Court the respondent was 
transpos2d from his position as defendant 
and beceme plaintiff, continuing the suit 
against the other defendants, the present 
appellants. < 

The suit came on for hearing before a 
Judge of the High Court on 26th February 
IgI5, When it was found that the part- 
nership had been dissolved before the death 
of Naresimhachariar, namely, in April 
IQIo, and that, therefore, thesuit was bar- 
red by-Art. 106 of Schedule Iof the In- 
dian Limitation Act, 1908, which provides 
that a suit for accounts and a share of the 
profits cf-a dissolved partnership must be 
brought within three years of the date of 
dissolution. Ehe respondent did not appeal, 
But on 30th April of the same year he 
launched a second suit against the present 
appellants, which is now in quesion before 
their Lordships. ^ >o? .: :.l1.:;4 
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In this suit, after settingout the proceed- 
‘ings in the previous .suit and admittirg 
that he had become disentitled to claim å 
general account and the payment to him 
of what might be found due and payable 
on the taking of ageneralaccount, he said 

` thatthe sum of Rs. 18,842 had been received 
by the appellants in various payments 
on various dates from debtors’ to the old 
firm, and he claimed his quarter share in 
this total sum. The appellants put in a 
written statement in which they deried 
that they had received any assets of the 
firm, said that if the accounts were to Le 
taken the respondent would be fourd to 
be iadebted to the firm, pleaded the Ir čin 
Limitation Act, and that the suit was 


- 


barred by ves judicata and certuin -other 


defeaces. The suit was tried before Kumi.re- 
Swami Sastri, J.; who gave judgmet 
' on the27th Murch i916, decidi.g the bulk 
of the issues in favour of plaintif, Low res- 
pondent, and giving hima declari tion thit 
he was eatitled to a quarter share of the 
amount cliimed’ and ordering an &ccouit 
to be t ıken with a view to showing whether 

| therewasany set-offin respect of sums which 
might be due from the responceüt to tLe 

. áppellants, By the schedule to the decree 
itappeired that approximately Rs. 11,060 
of the sum claimed had been received be- 
.fore tae iastitution of the first suit, and 
the whole of the balarcé before the decree 
in the first suit, The leerned-Judge 
held that though a general- pertrersLip 
account was barred by- the Indi.n Limi- 
tation- Act and by ‘the decision in the 
first suit, theré was nevertheless a riglt 
in a partner to sue his other partners for kis 
share of the assets of:the- partnership, 
for which the period of limitation: wculd 
be six years and not three; and that, there- 
fore, the second: suit had been brought 
in time. The learned Judge came to this 
‘conclusion on the- authority of -certzin 


^ * gases decided in the High Court. of Madras 


. followiag earlier décisions in the High Court 
‘of Bombay. © * 7 - .. - . 


- The present appellants appealed to the 
.High Court in its Appellate Jurisdiction. 
. The appeal came on before Sir John Wallis, 
C. J., and Napier, J., and was dismissed, 
the learned Judges saying that they were 
not prepared to go behind three . Madras 
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decisions to the effect, that a carse of action , 
arises from the receipt after dissoltticn, 


of partnership assets by a former partra. - 


They observed that these Cecisiors tp; 
peared to proceed upon tbe view that the 
receipt of assets by a former pertrer 
after dissolution gives rise to g f1esk.cstse- 
of action. 
be quite impossikle to cisti giis] tle ĉe; 
cision in Knox v. Gye 1), Jt is fium 
this aismissc] tnat tle present :]]««] 
is brought. 

though ia the opirion of tre Arpellte 
R udges the case ol Kea v. Gye qi), vi less 
it can be distiuguisled, wovlé  cCestio 
the case of the responZert it so heyrers 
that it is upon a rec.Cii g of certai: possis ts 
in the speecLes of the roble Lords who icck 
part in that jucgment that tle series 
of ceses in tke Bomlay a.d M: dras High 
Courts, c pon the attLority of which yudg- 
ment has been give. for tke rcs] o1¢e11, - 
proceed. It is, thercfore, im orait o 
bejin tke cotsiceratior. of the law with 
a careful enclysis of thet cese. 

Gye was l'ssee cf the Covert Carden 
Thectre ar.d for tle prugpose of the concern 
obtained in 1853 a. corsidcrakle. sum of 
money from one Thistlet] wiv e on terme of 
partnership.  Thistlethwzyte died in 1854 
mzkig Knox his executor. Knox in tke 
second Lill which he filed ‘(which wes 
the one that came uncer corsicerziicn in 
the House of Lords) contenced that tkere- 
after he and Gye co.itinued tLe partnership. 
In 1854 negotiatjoiswere e:tered ite will 
one Hughes for the temporery. ue of Fer 
Majesty's Theatre, ard a sim of £5,000 
wes. paid to Hughes in advance fcr this 
pu fose. Hughes. Cid not carry out his 
shere of the bargain. Gye sued h.m for the 
£5,000 and recovered. judgment, tut 
not. succeeding in getting the mangy, 
hé ultimately accepted, in 1862, the:sent 


“of £2,'00 by way of compromise. In 1856 


the Covert Gzrcen TLe:tre | wes rrit 


Otherwise ,istles s. ic, it would ^ 


down and Gye took the Lyceum Theatre... oe 


In October 1864, Krox filedthe bill again st 
Gye prayirg for accounts from tke date 
of the original advance by ThistI-thwayte 
for the winch gtp of tle sl'eged pirticr- 
ship between Gye and Thistlethweyte, 


(1) (1871) § H. In 6561 42.1. Je Ch. 23: 
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that Knox might havehis share of the sum 
advanced by ‘fhistlethwayte, inci. ding a 
share oi tne money recovered or which 
ought to hive been recovered trom Hughes. 

and a s iare of tae profits of the purtnersLip. ` 

The answer set up by Gye iu substauce 
pleaded that Teistletnwayte's share Was 
confiued to the business of the old lheatre, 
the woole c .pital'of which was lust by the, 
fire: that K.uox was Lot e. titled to any ac-- 
counts, taat hisriguts if any, arose at law 
and not ii equity; and thet whichever 
way they «rose, tae Statute of Limitation 
Was a good auswer.. 

‘Yue Vice-Cnaucellor, Sir William Page 
Wood, mide a decree in favour of Kos, 
being of opi io.. that the Statute of Limi- 
tation did notapp.y either as regards the 
“Money rece.ved trom Hughes, which he 
treated as an equitable claim enforceable 
in equity, or «s regurdsthe share of Thistle- 
thwayte ia the partrership.theStatute be 1g 
preveited from applying to that part of 
the cl.in beca.se of the nduci.ry relation 
between Thistlethwayte and Gye, and by 
the fact that the money recovered from 
Haghes was received within six years te- 
fore the i..stitution of the suit. 


Oa appeal the Lord Chancellor; 
Lord Cuel.nsford, reversed this dectee. 
When the case came on for hearsng before. 
the House of Lordsthe House was composed 
of Sir William Page Wood, now become 
Lord Hatherley, aud Lord Chancellor, 
Lord Cuemsford and Lords Westbury and 
Colois:y. At tne close of the appellant’s 
case the House was >:0 jing 1thatthe part- 
nership never extended to the Lyceum 
business, and Counsel for the respondent 
were directed to confine themselves to 
the argument upon the Statute of Limi- 
tation. It wasap parently considered that 
if the Statute of Limitatoa was to be ap- 
plied, therightof Kox aurted i, Decem- 
ber £354, upon the deth of Ti istlethweyte 
the partaersuip beiigd.ssolved by Lisde«th, 


and that the bill nut being fled till 1864 


was out of time, a.d with the possible 
exception of Lord Hatherley, the noble 
and learned Lords who composed the 
House heid that -the receipt of money 
from Hughes more than six years after the 
partaersüip wis dissóvlel did not take 
the case out of the open tin of the Statute. 


If, therefore, t the De was to be applied 
it constituted a good defence. The matter 
then remaining ior decision was whether 
this was a case Where equity followed the 
law, andconsequeutly the relief was barred. 
This was so held, Lord Hatherley dissenting, 
and the suit was accor ding ly dismissed. 

Now it will be observed that the sum 
of £2,500 was received witnin the statutory 
period, and its receipt wis the receipt by 
Gye of a partnership asset. 

The case would seem, therefore, to be 
in point, and (the suit having Leen 
dismissed) adverse to the present 
respondent, But as the suit was one for 

a general account and not merely or even 
byway of addition to recover Knox’s share 
of the sum received from Hughes, and as 
taere ate i. tue speeches of the noble and 
learned Lords some passages where a case 
like the present is put by way of hypothesis, 

tae decision in Knox v. Gyé (x) need not te 
taken for the pruposes of the present jüdg- 
ment asl.yiug down a final ceterminalion 
of the law on this point. 

Nevertheless, the observations in that Case 
when carefully considered do not warrant 
the construction which has been put upon 
them by some of the Courts ia India, but 
on the contrary warrant the conclusion to 
which, independently of authority, a little 
clear thinking leads. 

Lord Hatherley, for the purposes of his 
observations, takes the case of a partner- 
ship dissolved by decth and an account 
being taken “that everything which could 
be ascertained had been then ascei tained 
“and adjusted, that the account was com- 
-pleteandtnatreleases weregiven’’—teleases 
which as he says". could only go to the 
extent of the claim that then existed against 

the surviving partner." Heassumes that in 
that casean asset for which no allowance 
has been mide falls in and is received by 
the survivi:g ex-partner and he holds that 
in such a cese the executor of the deceas- 
ed ex-parzaer could claim his share. 

Lord Colonsay with a similar EA of 
thought speaks of a sum of, money " un- 
expectedly recovered.” 

- Lord Chelmsford says: 

“Tt was said that upon payment of the 
debt by Hughesa new right to sue accrued 
to the appellant. But. the right to sue 
for what? ‘Theanswer must be for an ac- 
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Count. But that he was. entitied to sue for 
all along, and the account’ must have'in- 
cluded this very debt of Hughes, the receipt 


‘of which is supposed to have created 


a new tight to an account." - i 

^ Itis true that there is, later on in his 
'speech, some rather vague langifage which 
may haveled to his hawing been supposed 
to take the view, that even when part- 
nership accounts cannot be taken a suit 
may bebrought for a specific item; but the 
whole tenor of his reasoning shows that he 


“is “contemplating the ‘circumstances . sup- 


posed’ by Lords Hatherley and Colonsay. 
Lord Westbury's language is striking——he 
is not contemplating this particular case, 
but discussing the effect of the Statute 
of Limitation. He says S 

-` “It will be asked’ whether the bar by Sta- 
tute can be greater than a release between 
the parties, In the answer to that ques- 
tion the-nature of the release must be re- 
quired to -bestated. If on an account stated 
a release is.given, the release will be limited 
to that account, and will not-bar the right 
of an executor to have an account of subse- 


quent receipts, But if the release be of 


the. right to-an account altogether, then 
the release will be exactly equivalent to 
the bar heré creatéd-by the Statute, and will 


bar-all right whatever to claim the benefit - 


party.” - LM TH 
-- The-ruleof law then is the. following: 
- If a partnership ‘has beén dissolved and 
the accounts have been wound up and each 


of any subsequent receipt by the accounting 


partüer has paid what he -had to contri- 


buteto the debts-of the partnership. and 


teceived his share of the profits the mutual. 


rights-and obligations having: been thus 


' all-dischatged, and thenit turns out after.. 


wards that there. was. some. item .to the 
credit of the partnership. which . was 


either forgotten or treated as valueless by. 


reason of the supposed insolvency of the 
debtor of for any-other cause, which item 


-> afterwards becomes of value and fails in, 


it ought to be divided between the part- 


`` ñèrs În proportion to -their shares in the 


original partnership. - There is no reason 
why one should have it more than .the 
other; ^ .- eee ae 

The case wili not often occur. Ifthe debt 
is incurred tc the -firm and both the ex- 


| partners are alive-the debtor can only-safe- 
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upon the receipt of both, for the- 
agency of each for the other has ceased with 
the dissolution of partnership, and both re-- 
ceiving and being in - possession. each‘ 
can insist upon his proper share. -- =~ 
‘Lord Hatherley points out -the most: 
probable occasion when it. would - arise, | 
namely, when one of the partners is.dead 
and the debt has accrued - at_ law to the 
surviving partner who thus becomes solely . 
possessed of the former partnership item; 
and hesaysthatinsucha casethe éxecutors - 
of the deceased ex-partner would have a 
right to recover their testator'sshare from ` 
the ex-partner who has received the whole, 
Itis notso certain that this partcular case 
would arisein Índia by reason of the pro- 
visions of section 45 of the Indian Contract 
Act, upon which section apparently different 
decisions have been given in the several 
High Courts in India. (See Sir B. Pollock’s 
work on the Indian Contract Act, Second 
Edition, page 235). It. is, however, 
possible to conceive.of other cases in which 
this principle mighthave to be applied. A 
partaer mightcontractreally for the . part- 
nership, but.apparently as sole principal 
andin that capacity be the sole recipient 
of a partnership item. - 


‘ At-any rate, in all cases where for any 
reason it did occur that after the dissolution 
and complete winding-up of a partnership ` 
an asset which had not been taken into 
account fell in, it ought to be divided be. . 
tween the ex-partners or their represenita-,’ 
tives according to their shares in the former- 
If, on the other hand, no acounts have ` 
been taken and there isno constact that_ 
the partners have squared up, then the 


| proper remedy when such an item Zallsin is 


to have the accounts of the partnership. 
taken ; and it it is too late to have recourse ' 
to that remedy then it is also too late to 

claim a share in an item as part of the . 


partnership. assets, and- the plaintiff does 


not prove, and cannot prove that upon 

the due taking of the accounts he would 
be entitled to that share. It might well 

be the case that one of the reasons why,’ 
no final balancing of accounts took place - 
was that 4 owed the partnership.so much 
money-andthat it was- anticipated that B . 
would hereafter receive a particular "item * 
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which would operate. -substantially to 


balance the claim. 


The principle above set forth being rea-. 
So1iably clear and ‘intelligible, it remains 


for their Lordships to discuss certain de- 
cisioas in the Indian. Courts. 


Tae first case on this matter wis Dayal 
Jairaj v. Khatav Ladha (2), decided in the. 
year 1875. The judgment in that case. 


rested upoa other and incontrovertible 
grounds, but there were obiter dicia in 
the course of thejudgment which no doubt 
would heip the present respondent. These 
obiter dicta were relied upoa by Latham, 
J., in Merwanjt Hormusji v.. Rustomji 
Burjorji (3), decided in the year 1882. 
Taat. decisio1 is, no doubt, in point and in 
favour of the respondent; but it is to ba 
observed that it was largely based upon 
the obiter dicta in the previous case. 
“The third Bombay case was Rivell- 
Carnac v. Goculdas Sobhanmull (4). Candy, 
J., sitting as a Single Judge in the First 
Court criticized the previous Bombay 
decisions but said that he was bound by. 
them, Accordingly, he held that though 
a claim for a general partaership account 
was barred by limitation a claim for a share 
of moaeys received by the partnership 
within the perioi of limitation was not 
barred; that the plaintiff was entitled tc 
recover Hemabai’s and Gokuldas' shares 
of the said money, ard that the second de- 
fealant was entitled to set-off against this 
his share of certain moaeys receivel by 
the plaintiff as part of the assets of tie 
said partaership. Tne High Court in appeal 
held that the respondents claim to 
‘an ac?ount of tie pirtnership dealings wis 
not barred by limitatioa because, under 
section 17 of the Limitition Act (XV of 
1877), when a person, who, if living, would 
have a right to sue, his died, the period 
of limitation is to be computed from tie 
time when there is a legal represe itative 
cf such person capable of instituting the 
necessary suit, and gave tas plaintif a 
decree for the assets wiich he claimed, 
‘The case came o1 appeal to Her Mijesty 
in Council in 1898, and is reportei as Bhag- 


(2) 12 B. H. C. R. 97." 2 A 
(3) 6.B.628; 3 Ind. Dez. (N. S.) 874. 
(4) 29 B. 15: r0 Ind, Dec, (x. 5) 568.. 
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agreed with the decision of the High Court 
that the claim was not barred by the Limi- 
tition Act, but their Lordships thought 
that the decree given by the High Court 
was too wide, and directed-an account to 
be taken of the partnersMip transactions. 
They made no observations oa the par- 
ticular point now under consideration, and 
the case may be left out of consideration 
except to the extent to which it embodies, 
the criticisms of Candy, J. 

Their Lordships now turn to the Madras 
cases. . In Sokkanadha Vannimundar v. 
Sokkauadha Vannimundar (6), decided on 
appeal by the High Court in 1904, . the 
decision in Merwanji Hormusji v. Rusiomji 
Burjorji (3), was followed as an authority 
and reasons were superadded why, in the 
opinion of the learned Judges, it was 
right. +Oue passage may usefully be 
quoted: < E. 

“Even o1 principle’ it would seem that 
this conclusion is the better one, for why 
should the fact that a suit for a genéral 
accoant is no longer maintainable be used 
to secure to some of the partners 
exclusively the benefit of realization. of 
assets mide under.c_rcumstances which raise 
no auestion of' lim'tation with reference 
to a claim strictly confined to a share 


of what was thus realized. Of course, to | 


allow such a claim to be maintained with. 


out the defendant being at liberty to go ` 


into the whole 'accounts and, if possible, 
defeet the pleintif's claim by showing 
that the netbalance is against the plaint- 
if would .be quite unjust. The view 
we follow avoids such undesirable results 


. while it secures to all the partners their 


fair and proper shares. in assets , with 
reference to which no question of lapse of 


time is capable of being raised under the . 


law.’ 


With great deference, this reasoning - 


begs the question. How is it to be known 


that some of the partnérs would exclu- 


sively benefit by the- realization of assets 
which come in after dissolution? To meet 
this objection the learned. Judges essume 
that accounts may be taken and that they 


1 


(5) 23 B. 544;.26 I. A. 3273 C. W. N. 186] 7 : 


(P. C.). 
(6) 28 M. 344. ME 
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haye' done enough: for: the éx-partner. who 

is sued “in "saying ` that” he may 


have' thé accounts “taken.” But if the 
policy of the Taw: be that after ‘the 


petiod of limitation no accounts 
shell be’ .teken -for the ^ excellent 
feasoi that * matetials for. takirg 


stich accounts ‘may’: have disappeared, 
it ‘is not legitimate to say to the 
person sued, ‘Either Tay on the 
footing that accounts have: been taken 
which we know have not been taken and on 
the, footing that all” matters have been 
squared: up between you and your partner 
‘when we have no knowledge that there 
ches been any such sequaring up, or submit 
to that taking of accounts against which 
the Legislature has ‘protected you. - 

Thiruvengada Mudaliar v. ‘Sadagopa 
Mudaliar (7). also referred toin, the judg- 
‘‘nient of the High Court in the case now 
„under appeal, may be taken to be to the 
‘same effect, 

On the other hand, the Chief Court of 
‘the Punjab has expressed its inability to 
follow these cases, Nihal a v. Kishore 
Chand (8). 

'. Their Lordships have no hema tion as 
‘to the matter having come before the 
' High Court of Calcutta. 

. These decisions having been thus analysed 
"appear to rest upon some obiter dicta which 
qo` not purport to express Indian Law, 
“but are the result of the construction which 
“some learned Judges have put upon the 
' decision of the House of Lords in Knox 


"v. Gye (x), and inferences drawn from that 


d i5 na 


P 


y ‘arrived. 


“decision, and except for the reasoning upon 
which. their Lordships have already 
, Coi rente ıd in Sokbkanadlm Vannimundar 
: y: Sokkanadha Vannimundar (6), to have 
TO. other basis. As their Lordships have 
réady pointed out, the obiizr dicia in tke 
, Bombay High Court ere. founded upon a 
misapptehensior | of what teok place in 
` Knox v. Gye (I) ^ * 
e present case is 9 shikin illustration 
a the mischief. which’ might- result from 
“following the concltsion’at which the learn- 
"ed Jhdges' in the Court of Appeel heve 
The véryitemsfor which the re- 


v Spondent is now suing -were actually items 
M 147 Ind. ‘Cas. 811; 34- M. r12; l1910) M. W. N. 
eS ME TT. 231: 20 M- L:]. 987. T 
(8) &8Ind. Cas. 999; 97 FE. R. 1916; 142 P, W.R. 
i910; trP,U.R. 1911, 


INDIN CASES: 


j ET 
Bes 
which would have come-it.to ‘the account 
on his claim against the appellonts for æ 
partnership account in the suit iu which 
he failed. 

As their Lordships Bead arrived at this 
Conclusion, it is unnecessary to consider 
the further point raised on behalf of the. 
appellants that the dismissal of the previous 
suit constituted the bar of - res judicata. 

Their Lordships will humbly recommend 
His Majesty that the appeal "be allow- 
ed énd that the suit be dismissed and that 
the appellants hav ve their costs here e nd be- 
low.. 

K.S. D.& Z.K. Aiel alowed. 
Solicitor for the Appellants: —Mr. Doigias 
Grant. 

Solicitor for the Respondent:— - Mr. E 
J'oscelyn, 


PATNA HIGH COURT. . 
CIVIL REVISION PETITION NO. 337 OF 1922. 

April 4, 1922. 

.Justice Jwala Prased end 
Mr. Justice Ross. 

M usimmat INDERBANSI KUER— 

PETITIONER 
CEKSEHS 
SATNARAIN SINGH AND OTHERS— 
OPPOSITE-PART Y. 

Civil Procedure Code (Act F of 1908), s. 73, 
scope of— Execution of decrée-— Rateable distribu- 
tion—Some judzment-debtors common to all decrees 
—Enquiry —Court, duty of. 

When execution is sought of several decrees 
and some of the judgment-debtors are ‘common to 
all the decrees, rateable distribution: among the 
several decree-holders ought to be allowed of the 
assetsrealised from the sale of properties belong- 
ing to the judgment-debtors who ate commcn to 
all the decrees. [p. 629, col.2.} 

Gonesh Das v. Shiva takshmin, 30 C. 583: 


Present: — Mr. 


7 
C. W. N, 414 (F. B.), adire Dey v. Hira Lal 
Das, 43 Ind. Cas. 452; 27 C.L.]. roo, Bijoy 


Kumar Addya v. Rama Naih Barman, 43 Ind, 
Cas. 715. Ram Chandra. Naik Kalia v. Raghunath 
Saran Singh Deo, 46 Ind. Cas. 101; 16 A. L.J. 
530, relied on. 

Balmer Lawrie & Co. v. Jadu Nath Banerjec, 
27 Ind. Cas. 641; 42 C. 1; 19 C. W. N 1202, Toola 
Ham v. Abdu! Gafur, 2; Ind Cas. 476.3 7 Bur. L. 
T. 67, distinguished, 

The provision contained in séclion 73 of the 
Civil Procedure Code intends to give a substantial 
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. Mr, p. c. Rai,: for the Petitioner: " 
Mr; Mahabir Prasad, for the Opposite 
as . 


: JUDGMENT. ~ 
Jwala. Prasad,:J.—This is an applica: 
Gon against an order of the Subordinate 
Judge of Shahabad, dated the Irth Sep- 
tember 1922, refusing the application of 
tne, petitioner-for ‘rateable distribution of 
the assets of the judgment-debtors realised 
in execution ‘of two other decrees, ‘those 
decrees were obtained by. the opposite 
party Nos. I and-2, Satnarain. Singh and 
Radna Prasad Singh, in Suits Nos. 84:and 
S5, respectively, on the Ist and gth March 
1922. .Satnarain Singh.and Radha Pra- 


. Sid. ingh levied execution in respect of | 


the aforesaid decrees in Execution Cases 
Nos. 68 aad 69, and the properties of the 
judgment-debtors were. sold on the 16th 
September 1922. The assets. realised by 
' thesale'otthe properties were held by is 
Court... The petitioner had obtained - 
money-decree on the 7th July 1922 in Suit 
iNo..81 ot1922 against the judgment-debtors 
ig, the-decrees obtained by. the opposite 
party; Batnafain Singh and Radha Prasad 
Singh, in Suits Nos. 84 and 85, as well ‘as 
against one Bankeshwar Prasad Sahu. 
"The petitioner put her decree in execution 
on “the 22nd July 1922 and.her applica- 
cation for execution was actually regis- 
tered: on: the 8th. August 1922, and’ the 
properties of the judg ment-debtors were 
ordered to be attached, on the 9th August 
1922. Om he 7th September 1922 the 
petitioner put.in seperate applications in 
Execution Cases Nos. 68 and 69 for rateable 
distribution of the assets thet weré likely 
E: be realised in execution of the decrees 
.tLe opposite party. The Court, by 
is order of the 11th September 1922, 
refused the application of the petitioner 


upon tbe ground that Bankeshwar Pra- 


sad Saku, & judgment- debtor in, the. decree 
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Of the. san ana “was not. a judgment- 
‘debtor in the decrees of the opposite. party 
in Suits Nos.'84 and 85... The reason given 
by the learned Subordinate Judge for. his 
refusal to grant the prayer of the petitioner 


under section, 73: of the eCivil Procedure 


Code is- that the judgment-debtors are ' 
mot the'same.in the decrees:of the petitioner 
and ‘the opposite. party;inasmuch as the 
number of judgment-debtorsin the decree 


-of the petitioner was seven: whereas the 


number of. judgment-debtors. in the 
„decrees of the opposite party was six. It. is 
‘undisputed that six of thej udgment-debtoxs 
«ate “common -in all’ the;decrees in -ques- 
Bankeshwar Prasad Sahu, who -does 
‘not appear a$ a. jadgment-debtor, An. the 
‘decrees of the opposite -party; is son of 
Prasad; Sahu, ;judgment- 
debtor: in all the decrees; ~The judgment- 
debtors ‘who are commondn all the decrees 
‘as well as Rankeshwar Prasad ` Sahu who 
appears oaly.ia the decree of the petitioner 
were jointly and severally. liable. fòr the 
amaunt decreed against them in the --de- 
cree of the petitioner. “The assets realised 
were irom the, properties , which; -belonged 


‘only , ito. the judgment-debtors who were 


common.in. all the: decrees. - Therefore, 
.the. petitioner «is, entitled to a, rateable 
distribution ‘of; -the assets. -realised: by, the 
Court Subsequent; to the execution y: have . 
dag been levied, by the petitioner. and held 
-bythe Court oa the 16th, September 1922. 

‘The learned Vakil on behalf of the oppo 
“site: party, contends that- section 73 of the 
Code has, no. application. unless all -the 
decrees, passed. are against, all the. judg- 
ment-debtors. - In other words, hg contends 
that all the ‘judgment-debtors ,in all the 
:decrees.in- question must he identical, ., at 
is, however, conceded that under, the corres- 


. ponding provisionsin section 295,0f: the, jold 


Code of Civil Procedure it was, not essen tial 


that the judgment; debtors: must beidenti- 


cal in-all the. decrees, concerned and that 
a decrée-holder is entitled to. a tateahle 
distribution of tlie assets. “realised ‘from 
‘the atoperties. belonging: to the judgment- 
debtors who are common in.gll the; decrees 
though, ‘there maybe other- judgment- 
debtors in some of the decrees, , Whatever 
doubts there might have “existed “were 
cleared up by the ‘decision of a Full. Bench - 
òt- the Calcutta High Cout ín the case 
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of Gonesh Das v. Shiva Larshman (r): 
Tne principle of that decision seems to 
have been adopted py all the Courts ia 
India, ‘But tae contention cf the learned 
.Vakil is that the addition of the word 
" passed" in Section 73 of the present 
Code to the words that existed in the cor: 
responding section 295° of the old Code 
has in fact overruled the decisions of the 
Courts'in India and has restricted the 
application of the section to cases where 
tue judgmeat-debtors are identical in all 
the decrees concerned. Now, ə mere pe- 


'  rusal of the words in the two sections will 


mike it clear that there was no such in- 
teation in the miad of .the Legislature. 
The passage in question in section 295 
. Tan as tollows:— . 
“ For execution. of decrees tor money 
‘against the same judgment-debtor.”’ 
Sectioa 73 has simply added the word 
*' passed " between the words ‘‘ money ”’ 
and “against” in the aforesaid passage. 
Section 73 says 
_ “for the payment of money passed 
against the:ssme judgment-leotor."' 


it appears to me that the change in: 


the section has not in the least altered 
the sense thereof in the old Code, but has, 
on the other haad, made it clearer than 
what it was under the old Code.. It has 
virtually given effect to the decision of 
the Courts in India in making it explicit 
D the decrees in execution must have 
been 

"for the paymeat of money passed 
aga nst the same judgment-debtor." 

My attention has been drawn to certain 
authorites in support of the contention 
that the word ‘“‘passed’’ introduced in 
the old provision of the law has restricted 
the application of the section, but the 
authorities quoted do not go so far. In the 
‘case of Balmer Lawrie & Co, v. Jadu Nath 
‘Banerjee (2), Mookerjee and Beachcroft, 
JJ., the decision was based solely upon 
the gróuid that the judgment-debtor in 
‘both the decrees in question was not the 
sama persoa, and is no authority for the 
proposition that the section does not apply 


and no rateable ‘distribution can be allow- . 


ed of the assets realised from the judg- 


(t) 30C.58,; 2 C. W.N. 414 (F.B... 
' (2) 271nd.Cas. 644; 42 C. r; 19 C. W. N, 1202. 
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ment-debtofs common in all the dectees 
concerned on the ground that in some 
of the decrees there are judgment-debtors 
other than the common judgment-debtors. 
Tais is obvious from the following passage 
in that judgment:— 

“Tt is essential for the application of 
the section that the decrees should have 
been passed against the same judgment- 
debtor. “This has been made clear beyond 
possibility of dispute by the introduction 
of the word 'passed' which did not find 
a piace in section 295 of the Code of 1882. 
But, as already stated, the decree held by | 
the opposite party, in executicn of which 
the properties have been brought into 
Court, was passed against  Dasarathi 
Mukherjee, while the decree held by the 
petitioner was obtained against the firm 
of which Dasarathi Mukherjee was a 
partner, and is not shown to be capable 
of éxecution against him individually." 

Rateable distribution was disallowed in 
that case, because,in the view of the learn- 
ed Judges, Dasarathi Mukherjee was not 
the same personas Dasarathi Mukherjee 
& Co. The same appears to be the ratio 
decidendt in the case of Toola Ram v. 
Abdul Gafur (3), where the judgment- 
debtorsin the several decrees in question 
were held not to bethe same. "The learned 
Judges, however, were of opinion that, 
" Wnaere tHere are several defendants 
in one decree and only-some of them in 
another, rateable distribution bas been 
allowed so far as the interests of those 
in both decrees are concerned." "This 
observation is directly agairst the 
contention that the word '' passed ” intro- 
duced in the section lis restricted the 
application of it inauy way. Now, Muker- 
jee, J., who delivered the judgment in the 
case of Balmer Lawrie & Co. v. Jadu Nalh 
Banerjee (2), which is relied upon as an 
authority ior the contention of the learned 
Vakil, later in the case of Nilmont Dey 
v. Hira: Lal Das (4), observed that tke judg- 
ineut-debtors in the two decrees need not 
necessarily be the same persors, provided 


(3) 24 Ind. Cas. 476. 7 Bur, L. T. 67, 
(4) 43 Ind. Cas. 452; 27 C. Lo J. Loo 
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the decree is against the judgment- debtors ` 
in their representative capacity and tle: 
estate concerned is the same. He express- 


ly rejected any suggestion to the effect- 


that the section should be narrowly con- 
strued. He observes: '' We may add that 
we are not disposed to put a narrow con- 
struction upon the terms of section 73 
so asto defeatthe ends of justice.’ 
On the other hand, the view taken under 
‘the old Code was followed in the decision 
passed subsequent to the introduction of 
the new Code. In the case of Bijoy 
Kumar  Addya v. Rama Nath Barman 
(5) their Lordships : observed: “ Now 
from the language of section 73 of the 
Code of Civil Procedure and also from 
the decision of this Courtin tke Full 
Bench case reported as Gonesh Das v. 
Shiva Lakshman (x), the authority 
of which in our opinion has been in no 
way impaired by the insertion of the 
word 'passed' in section 73 of the 
new Code,in so far as the share due 
from the four judgment-debtors common 
to the twodecrees are concerned, that 
application was a proper application:” 

vide also Ram Chandra Naik -Kalia v. 
| Raghunath Saran Singh Deo (6). The con- 
tention of the learned Vakil, therefore, 
is concluded by the recent authorities, 
and there is no room for any contention 
that section 73 is not applicable to the 
present case where'six of the judgment- 
debtors are common in all the decrees 
and only one of them is in excess in the 
decree of the petitioner. To my mind, 
the section itself is clear and to interpret 
it otherw se would work as a great hard- 
ship and would defeat the object of the 


$ 
+} 


section which entitles the decree-holders ` 


to rateable distribution of the assets held 
by the Courtsin execution of any of the 
decrees. “The section is imperative. It 
does not need any application by the par- 
ties for rateable distribution. Only an 
application for execution of the decree :s 
necessary in order to obtain the benefit 


of it, and once an application has been. 


made for execution the Court is bourd 
to dstribute the assets rdteably among 


(5) . 43 Tad. Cas. 715, 
(6) 46.Ind. Cas 101] 16 Ai hi Je suoi 
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the several decree-holders.: The word in 
the section is ' shall." The learned Sub- 
ordinate Judge does. not seem" to have 
bestowed any consideration upon tlie point 
involved in the case. The authorities re- 
ferred to by: me could be dound in any- 
annotated edition of the Code of Civil Pro- 
cedure ‘and stillethe learned Subordi- 
nate Judge summarily.disposed of such 
an important matter before him. in a few 
‘ines which I quote: hereunder:— 

“The above petition in 'the presence 
of Pleaders considered, It appears that 
thenameofone judgment-debtor (Bankesh- 
war Prasad Sahu) is. in excess in 
the copy of the decree, hence no order in 
Execution Cases No. 68 and 69 of 1922. 
The number of judgment-debtors must | 


‘tally with the number of judgment- 


debtors notedin the decree filedin Execu- 


tion Cases Nos. 68 arid’ 6933." 


This is the whole judgment of the learned 
Subordinate Judge. 

Itis clear from the above order that the 
learned Supordinate Judge was cognizant 
oi the fact that all the judgment-deotors 


. except one were common in all the decrees 
"before him and, therefore, 


the decrees were 
p against the some judgment-debtors 
co tar as the common judgment-debtors 
were concerned and this brings the case 
within the letter of the section, and the 
assets neld by the Court were realized by. 
the sale of the properties of the same judg- 
ment-debtors in ail the cases and ther 

was, therefore, no difficulty in alowimng 
rateable distriput: on of the assets among 
the holders ot the’ several decrees. But, 
says the earne Vakil on behalt of the 
opposite party, there may be cases where 
au elborate enquiry mignot be needed in 
order to find out the shares ot the common 
judement-deotors in the assets and in 2 
summary proceeding such an enquiry could 
not be intended’ by the Legislature to be 
made. ‘The provision in section 73, how: 
ever, intends to ‘give a ‘substantial relief 
to the hoiders of “decrees - passed against 
the same judgment-debtor inasmuch as 
it enables all ot them to: get the fruit of 
their ‘decrces when money is realised in 
the execution of one of the decrees. There- 
fore, even if the procedure.is.summary 
the consequences thereof are very material 
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to - the decree-holders and any. enquiry: 


that may ne needed in order to give relief 
to the decree-holders should not be grudged 
by any Court... . | 
. We, thererore, set aside the order of the 
Subordinate Judge and direct that he will, 
under section. 73 of the, Code, give reliet 
to the petitioner by awarding his propor- 
tionate snare m the assets held by the 
Court. — |, ; 
The #pplication_ is 
Ross, J.—I agree. |. 
GENE. 709 Abplication allowed. 


a 


allowed with” costs. 


APPEAL FROM ORIGINAL DECREE No. 58 
TE OF 1920. | 
4 - June 2, 1922. . - 
Present —Justice Sir Asutosh Mookerjee, 
= KX, and Mr. Justice Cuming. ` 
CHARU. CHANDRA PRAMANIK- DE- 
: FENDANT NO. 4— APPELLANT 
i É -VEYSUS | —— 
. NAHUSH CHANDRA KUNDU AND 
OTHERS —PLAINTIFFS— RESPONDENTS. 
Probate and “Administration Act ( V of 1881), 
$5. 4, I2, 14, 15,.41— Hindu Wills Act (XXI 
of 1870), s.-2---Succession Act (X of 1865), 


s. 187—Suit by administrator to recover possession 


of debuttar property transferred by executor in 
breach.of trust created by Will— Adverse possession 
—Limitation Act (IX of 1908), s. xo, Sch. I, 
Aris; 134, 142; 144. E. 
.. A Hindu died in 1894 after executing a Will 
in 1889 by which he dedicated his properties to 
his fainily idol and appoiuted his two widows 


and-his adopted son executor of the Will. The. 


executorshaving neglected fot a long time to take 


out Probate of the Will, the plaintiffs made-an~ 


application in June 1916 for Letters of Administra- 
tion with copv of the Willannexed alleging that 
the persons named in the Willas executors had 
wasted . the estate, contrary to the provisions 
of the’ Will; and- were consequently not likely to 
apply for, Probate. In July 1917 Letters of 
‘Administration with copy of the Will annexed 
were granted ‘to the plaintiffs, in respect of the 
debutiar properties; In the meantime, the prop- 
erties had been sold and purchasedin September 
1905 by the defendants in'execution of decrees 
‘obtained on the basisof mortgage-bonds executed 
‘in 1901 by the son.,and-widows-of the testator 
in. which. they. professed to deal with: the proper- 
‘ties as the-heirs-at-law of the deceased testato 

without makiüg any reference to the testamentary 


. Limitation Act, 


disposition made by him. In a suit instituted ^ 
in March .1917 by the plaintiffs as shebaíts and 
administrators of the debuttar estate of the idol, 
for recovery of possession of the properties from ' 
the defendants: l i = 

Held, (1) that when Letters of Admiuistration : : 
with copy of the Will annexed were granted to the — 
plaintiffs the Will was established from the date: 
of the death of the testator, and with effect from 
that very date the disputed properties having - 
become absolutely vested -as debutiar in the i 
deity, -the defendants had not acquired a title 
which could’ be supported in derogation of the: 
debuttay created by the testator;  [p. 633, 
col. 2; p. 634, col. 1.] 

(2) that with reference to section 187 of the 
Succession Act, read with section 2 cf tlie 
Hindu Wills Act, the suit was not bound to fail, 
because no order for Letters ok Administration 
with copy of the Will annexed was in existence | 


~ at the date of its institution ; for, so long as com- 
'pliance with the section was prior to decree 
` the fact that it was after the institution of the 


suit made no difference and the Court was fully 


' competent to deal with the suit; . 


""C'ALCUPTA HIGH COURT. | ` 


(3) that Arts, 134 and 142.0f the Schedule to 
the Limitation Act were equally inapplicable to ' 
the suit which was governed by Art. 144, which 
again did not bar the suit as the debutar had not 


been extinguished by adverse possession on the 


part of the defendants,  [p. 638, col. 2.] nA 
“The first portion of Art. 134 of the First Sche- 


'dule to the Limitation Act contemplates a suit 


to recover possession of immoveable property 
conveyed or bequeathed in trust and afterwards. 
transferred by the trustee for a valuable consider- ' 
ation. This refers to a case where the transfer 
by the trustee is accompanied by delivery -of 
possession to the transferee so as to render-possible 
and necessary, the institution of à suit for recovery : 
of possession. The Article cannot be interpreted ` 
tó include within its scope a case where'a simple 
mortgage is executed and the morgtgagor contin- 
ues in possession as before. "The second portion 
of the Articleisintended to provide only fora case 
where the defendant's vendor purports to transfer 
full ownership when in fact he has only a mort- 
gagee's right to transfer; it does not refer to the 
case of a purpchaser from a mortgagee of the 
interest of the mortgagee as mortgagee. The 
Article does not apply to forced sales in execution 
of decrees. [p. 636, cols.1 & 2.] ` 

Dispossession within the meaning of Art. 142 
of Schedule I to the Limitation Act implies the 
coming in of a person and his driving out another 
from possession. Discontinuance of possession 
implies tbe going out of the person in possession 
and his being followed into possession by another, 
[p. 636, col. 2.] 


Persons nominated by a téstetor to take ont 
Probate of his Will ard to carry out a religious 
trust created by him are persons in whom the 
estate becomes vested in trust for a specific pur- ° 
pose within the meaning of scction 10 of the 
, They cannot by breach.of trust 
continued for a period of twelve years, coníer a. 
Statutory title òn themselves in derogation or 
extinction of the trust, - l EC 


b : kal 
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The adverse possession of a shebatt in relation 
fo the debuttar estate is fundamentally different 
in quality from the hostile holding of a stranger 
claimant, and it would be unsound on principle 


to tack together the possession of persons who. 


deg in entirely different categories. [p. 638, 
CQ 


Appeal against a decree of the “Sub-- 


ordinate Judge, | 
December Igro. 
Babu Brojo’ Lal Chakraberty (with him 
Babus Santimoy Majumdar and Pramatha 
Nath Banerjee), for the Appellant. ' 
Babu Kam Chandra Majumdar (with 
him Babu Tarakeswar Pal Choudhury), 
for the Respondents, ` 


Nadia, dated the 22nd 


JUDGMENT. —The saki matter oi. 


the litigation which has led up to: this 
appeal is property comprised in a religious 
endowment created for the benefit of a 
family idol by the Will of one Kali Prasanna 


‘Pramanik. The Will was executed on the. 


oth March 1889, and was registered on 
the 7th June 1889. Pramanik died on the 
29th April 1894 leaving behind him three 
widows, Brejamati, Gayatri and Dwarika 
Sundari and an adopted son, Hiranmoy. 
The relationship of the members of the 
' family will be gathered from the following 
pedigree :— 


a KALI PRASANNA PRAMANIK, 
` : died 29th o 1894. 





-— 
31d wife 


Ist wife 2nd wife 
Brajamati, - Gayatri. Dwarka Sundari, 
defendant. : defendant. 
Hiraumoy,  . l 
. defendant, ` 
. Musammat Indumati 
E 1 | 
Narendra, Dhirendra, 
p aintiff. plaintiff. 


The Will recited that the ancestre] deity 
‘of the testator, Sslgram named Iswar 
Lakshmi Narayan, had been daily wor- 
shipped in his house -for a long time, 
“and then proceeded to make the following 
provisions for its perpetual shzba:— 

t“ My ancestral ond self-acquired immove- 
able properties marked (ka) and (Rha) - 
mentioned.in ‘the schedule below,. shall, 
after my. death, be. Aebultar property of my. 


t- 


_Srimati Brajame t1 Dasi, 


a bove- mentioned deitySri Sri IswarLakshmi - 
Narayan Salgram. My heirs or representa- . 
tives shall not have any claim, demand 
ar tight to or on all those properties ; 
neither shall all those properties be sold . 
for the debt of any one (of them) and no 
one shell be entitled to give away or sell , 
the same and mortgage the same and none 
shall have any. objection. Only from the. 
income of the said properties, the. shebi 
and other ceremonies on thefestival occa-. 
Sions oi the said idol shall be performed 
for ever, according to the rules ir troduced , 
by me. If for any reason the said idol. 
diseppears, not being found out, then any 
one of the shebaits named below in the 
Will, in whose time the said untoward ' 
event shall take place, shall, on consecrat. 
ing another Narayan Idol, "perform such 
sheba, festivities and other acts, And.for 
the per formence of all those acts, I appoint 
my eldest wife, 
and Srimati Dwarika Sundari Dasi, my 
youngest wife, and Sriman Hiranmoy Pra., 
mənik, my Damusyayan adopted son, these 
three persons, as shebatts executrixes and 
executor. Of these three persons, first 
my eldest wife Srimati Brajamati Dasi, and 
on her death my youngest wife, Sri mati 
Dwarika Sundari Desi for her lile time, 
and on their demise, Srimen Hiranmoy 
Pramanik with sons and grandsons and 
other heirs in succession, being manegers 
in this manner one efter another, shall 
carry on for ever, the sheba, etc., of the _ 
said idol, with the income of the said. 
properties. The shebaits shall not be entitl- 
ed to take loans on account of .Thakur. 


.Sheba or for agy. other reasons% even if 


they do so, the said debuttar ‘properties 
left by me shell not be liable for such debt, 


Further, among ‘the shebatis, if any of them, 


not dying in the order they. have been 


.named dies otherwise, in that case, who- 
ever among those shebaits shell be living 


shell carry on the sheba and festival cere- 


‘monies of the said Thakur. And after the 
death of Sriman Hiranmoy Pramanik, his 
sons, ‘grandsons, and others in succession, 
. being, shebalts of the said idol, shall perform 


sheba and all other acts. God forbid, if 


during the life time of my eldest wife or 


youngest wife or.in he. lifetime of any 
one of my wives, Hiranmoy dies. . without 
| leaving. Sons. -OF ` grandsons. or a: dapghter 


w 
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likely to havea son or daughter's sons, 
_ Or without taking a son in adoption or with- 


Out giving permission to his (Hiranmoy's) 
wife to adopt a son, 1n that case my eldest 


wife, and on ker demise my youngest wife 
appointing a shépait of the said idol accord- 
ing to her wish, shall be entitled to make 
him, with sons, grandsons; and other heirs 
in succession, ‘shebatts of the said idol; 


thereto no sort of objection of any of my: 


heirs aad representatives shall Le tenable 
and admissible. God forbid, if the shebatt 
of the said Thakur be altogethcr extinct; 
contrary to the above-mentioned provisions; 
- in that case, whoever among my neighbours 
shall be of good lineage, experienced and of 
good character and shall be living at that 
time, shall after appropriating Rs. 5o per 
annum for his: personal allowance etc., 
carry on the sheba (service) and festivals 
of the said idol, with the whole of the re- 
maining amount of the income of the de- 
buttar properties mentioned in this Will ; 
and if the-shebaits or executor or executrixes 
mentioned in the Willcommit any kind 
of negligence in carryin» on the sheba, etc., 
of the seid Thakur, anv one bringing this 
matter to the notice of the Courts establish- 
ed by the Sovereign shall be entitled to 
have all those acts to be performed in their 
entirety." 

No application for Probate of this Will 
was made till the 27th June 1905 when 
Indumati, the wife of Hiranmoy, applied 
for Probate on behaalf of ber infant sons, 
Narendra and Dhirendra. “On -the r4th 
Merch 1906 the District Judge held on 
, theevidence that the Will had been executed 
as alleged, but he refusedeProbate on the 
ground that the original Will was not 
produced before the Court and the appli- 
cation was not made by the persons named 
therein as executor and executrixes, On 
appeal to this Court, this'order was con- 
firmed on the 27th February 1908 by Sir 
Francis Maclean, C. J., end Doss, J. 
(01 the 26th June 1916 an application 
was made for Letters of Administration 
with copy of the Will annexed by one Nahus 
Chandra Kundu aud the two sons of Hiran- 


móy, nemely, Narendra and Dhirandro.: 
The application recited that the persons, 


named as executor and executrixes had 
wasted the estate, contrary to the provisions 
of the Will, ond wereconsequently notlike. 
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ly to apply for Probate. The appiicants 
accordingly sought to establish the Will 
so that the religious trust might be carried. 
out, and they prayed thatLetters of Ad- 
rhinistration with copy of the Will annexed | 
mieht be issued to them, limited under 
Section 41 of the Probate and Administra- 
tion Act, to the debuttar properties. On 
the 3oth July 1917 the District Judge 
granted Letters of Administration with copy 
of the Will annexed to the first petitioner, 
Nahus Chandra Kundu, alone, in respect 
of the debutiay properties. On appeal to 
this Court, the order was confirmed on the 
I4th December 1917 by Fletcher and, 
Huda, JJ. Meanwhile, on the Oth March 
r9gr7, Nahus Chandra Kundu, Narendra 
Kumar Pramanik and Dhirandta Kumar 
Pramanik’ had instituted the present suit 
as Shebails and administrators to the de- 
butlar estate of the deity Lakshmi Narayan 
Thakur against persons in unlawful posses- 
sion thereof. It is necessary at this stage 
to outline the history of the title of these 
defendants. 

On the 24th August 1i9or Hiranmoy 
mortgaged to Bhaba Kali Roy one of the 
properties dedicated by the testator to the 
deity Lakshmi Narayan Thakur. The mort- 
gagor professed to deal with the property 
as the heir-at-law of his deceased father, 
and no reference was made to the testa- 
mentary disposition made by him, On 
the 18th September xrgor Hiranmoy along 
with his adoptive mother and step-mother, 
executed a mortgage of the two endow- 
ed properties in favour of Monohar Pal, 
and satisfied the first mortgage out of the 
money thusraised. Here, again, the mort- 
gagors purported to act as the heirs-at- 
law of Kali Prasanna, and no reference 
was made to his testamentary instrument. 
The mortgagee instituted a suit in 1904 


. to enforce his security and appears to have 


obtained the usual mortgage-decree on the 
31st May 1904. ‘The decree was executed, 
and at the sale which followed, Charu 
Chandra Pramanik and Digbejoy Pal be- 
came the purchasers .of the two properties. 
The sale was confirmed on the 16th Sep- 
tember 1905 under section 316 of the Civil 
Procedure Code of 1882. On the r4th 
February r914 Charu Chandra Pramanik 


‘is’ said to have mortgaged the property 


purchased’ by him to ‘Ratueswar Sarka 
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in the name of his wife, Krishna Mohiri. 
The representatives of Monoher Pal 
(the mortgagee of 1901) of Charu Chandra 
Pramanik and of Digbejoy Pal (the execu- 
tion purchasers in 1905) and of Ratneswar 


Sarkar (the mortgagee from the execution ` 


‘purchaser Charu ‘Chandra Pramanik) have 
all been joined as defendants. They have 
resisted the claim substantially on three 
grounds, namely, first, that the Letters 
of Administration cannot effect their rights; 
secondly, that the suit’ is premature, ‘and, 
thirdly, that the claim is barred by limita- 
tion. The Subordinate Judge has negatived 
these contentions and has decreed the suit. 
The points urged on behalf of the defendents 
in the Court below have been reiterated 
in this Court in support of the appeal. 
As regards the first point; the Subordinate 
Judge has held that the defendants have 
not acquired a title operative against’ the 
debuttar created by the Will. In cutopinion, 
this position cannot be seriously cotrovert- 
ed. Section 4 of the Probete and Ad- 
ministration Act provides that the executor 


or administrator, es the case may ke, of. 


a deceased person is his legalrepresentative 


‘for all purposes, and all the property of: 


the deceased person vests in him as such. 

Section 12 provides that Probate of a Wil, 
when granted, establishes the Will from 
the death of the testator, and renders 
valid all intermediate acts of the executor 
as such. Section I4 prescribes that Letters 
of Administration entitle the administra- 
tor to allrights belonging to the intestate 
as effectually as if the administration hes 
been granted at the moment efter his 
death. Section 15 provides that Letters 
of Administration do not render valid any 
intermediate act of the administrator tend- 
ing to the diminution or damage of the 
intestate’s estate, 


in the Probate and Administration Act, but 
ismade applicable to the Wills of Hindts 
by section 2 of the Hindu Wills Act, as 


amended by section 154 of the Probate `. 


and Administration Act, ordains that no 


right as executor or legatee can be establish- : 


ed insany Court of Justice unless a Court 
of competent jurisdiction ih British India 
shall have granted Probate of the Will under 
which the right. is claimed; or * shall have- 


‘Beit (5): 


Section 187 of the Indien : 
‘Succession Act, which is not reproduced : 


granted a of Administration with the 
Will or with a copy of an authenticated 
copy of the Will annexed. It is plain 
that sections 14 and 15 of the Probate and 
Administration Act refer to cases where 
Letters of Administration dave been granted 
to the estate of an intestate, where, on 
the other hand, Letters of Administration 
have been grented, not upon intestacy 
but with copy of the Will annexed, the 
first portion of ‘section 12 is applicable. 


“This follows from the definition of the 


term “ Probate” as contained in the inter- 
pretation clause. fection 3 lays downthat 
“Probate” meansthe copy of a Will certified 
under the seel of a Court of. competent 
jurisdiction, with a grant of administrztion 
to the estate of the tetastor. The view 
we take is supported by the decision of the 
Judicial Committee in- Chandra Kishore 
Roy v. Prasanna Kumari Dasi (1) A 
similar view was edopted, without reference 


‘to the judgment of the Judicial Committee, 


in Rallabhandi Venkata Ratnam vw. Raja 
‘Ram Mohana Rao (2), whére the decision 
of the House of Lords in Whicker v. Hume 
(3), was invoked in aid of.the proposition 
that Probateand Letters of Administration 


with copy of-the Willannexed are conclusive 


‘evidence of the factum and validity of the 
Will, in the same way as Letters of Adminis- 


"tration are conclusive of tlie intestacy of 


the deceased. In re Barrance, Barrance 
v. Ellis (4) In re Wernher, Wernher v. 
Tourton v. Flower. (6). There 
is thus no escape from the position that 
when Letters of Administration with copy 
of the Will ennexed were granted on the 


‘30th July 1917; tke Will of Pramanik 


was established iis ine n April 194 


9 Ind. Cas. 122; 38 I. A. pube 327: 15 


C. W. N. 121; 9 M. L. T. 71; (1911) 2 M. W. N. 30; 
13 C. L. J. 58; 8 A. L. J. 96; 13 Bom. L. R. 67: 
21 M. L. J. 116; 4 Bur. L. T. 65 (P. 'C.). 

(2) 35 ind, Ces. 854; 31 M T. J. 277: 4 I. W. 
248. 

(3) (1858) 7 E. L. C. 124; 115 R. R. 70; 

J. Ch. 296;.4 Jur. (N. 5.) 933; 31 L.T. (o. 53 
ut ix E.R. 50. 

(4) (1910) 2 Ch. uu 79- I.. 1: Ch. 544; 103 
L. T. 104; 54 S. 


ESI. 

(4) (918) 1 Ch. 359; 87 L. I.Ch.2z5 affirmed 
on appel (1918) 2 Ch. 82; 87 L. a Ch. 372; 1:8 
I. T. 388; 62 8. J. 503; 34 T. L-R 391. 

(6) (1735) .3 P. Wms, 369; 24 E. Re 1103, 
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fromthat very date, the disputed properties 
became-absolutely vested, as debutiar, in 
the, deity, Iswar Lakshmi Narayan... AS 
the Subordinate Judge has pointed out, the 
dedication was qf the strictest character. 
The, debuitar was perfect and absolute; 
án other words, as Sit Arthur Wilson ob- 
served in Jagadindra Nath Roy v. Hemanta 
Kamnari-Debi (7), the dedication was of the 


<. eorapletest kind known to the law. The 


properties were made expressly inalienable 
and not liable to seizure for the personal 
‘debts: of the heirs of the testators. The 
devolution of the shebaitship was, at the 


a | same time, carefully prescribed. The eldest 


wife, Braja Sundari, the junior wife, Dwarika 
‘Sundari, the. adopted son, Hiranmoy, and 
his. lineal descendants, were successivly 
to act.as shebaits. In the absence: of all 
of theni, the shebait was to be a neighbour 
‘of good lineage and good.character, or a 
conipetent person appointed by a. Court 
of Justice. It is thus manifest that, upon 
‘the death of the testator, the ownership 
in the dedicated properties. vested in his 
ancestral deity, and neither his widows 


nor his adopted son, could, individually or. 


jointly create a valid title by the mortgage 
‘executed on the 18th September I92I. 
‘In this view, the foundation of the title 
set up by the defendants completely dis- 
appears. ‘Theit position is thus weaker 
than that of the mortgagee in Hiatu Baksh 
Jamadar v. Debendra Nath Sanyal - (8), 
he took a security from an heir who after- 
wards became an administrator end yet 
found himself in peril. Nor can the present 
suit be deemed analogous in principle to 
the well-known class of cases Where it has 
been ruled that the revocation of Letters 
of Administration, gra ntedon theerroneous 
-assumption that a man has died intestate, 
does not entitle the executors, who obtain 
"Probate of a Will subsequently discovered, 
to impeach the title of a purchaser of a 


portion of the estate from the administrator. . 


^A grant of administration $0 made is now: 
'' regarded not'as void ab initio but as void- 
‘able. only and it follows as a corollary, 


a II. A. 203; 32 C. 1293.8 C. W. N. 800; 

Š M I. R. 705; 1 A. L. J. 585: 8 Sar. P. C. J. 
8 (P. C.). CUENTE ES. 

M^ 49 1nd.-Cas. 532i 29-C. I. J. 58. , , 
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that when administrator has been ‘clothed 
in this manner with authority by:the Cotirt 
his dealings with the effects of the deceased 
should stand good, notwithstanding a-sub- ' 
sequent revocation of the grant. But it 
is.worthy of note that’ even, upon this 
question, the contrary opinion, namely; 


that the purchaser was not. protected; 


although he might have taken in abbolute 


‘good faith held the field for two centuries 


and a half from Graysbrook v. Fox (9), 
through Abram v. Cunningham (10), to 


‘Elis v. Ellis (x1), which-were overruled 


by the Court of Appeal in Hewson v..Shelley 
(12), see also Debendra Nath Dutt v. Ad- 


“ministrator-General of -Bengal (13), - Craster 
.v. Thomas (x4), 


"We may add that the observations of North, . 


Creed v. Creed (15). 


J., in John v. John (16), relied on. by the 
appellant, do not assist his contention, 
for, in-cases of real estate coming within 
the operation of the Land Transfer Act. 


.1897,in the absence of and until the consti- 


tution ofa personalrepresentative of the 
deceased, the legal estate devolves on the 
heir-at-law, and upon edministration ` be- 
ing taken out the grant has the effect: 
of vesting the land in the administrator 


“by relation, so as to enable him to bring 
‘actions in respect of that property for 


matters affecting the same, subsequent 
to the death of the intestate: In' In the 
Gouds of Pryse (17). Nor can the. appellant 
successfully invoke the aid of the” familiar 


“doctrine that if a trustee having -the legal 


estatein fee simple, conveys trust property 
to a purchaser for value without notice 
of the trust, the beneficiary hes ‘ro right 
in equity against such ptrchaser, as the 


(o) (1565) x Plowden 275; 75 E-R. 419. 

(1o) (1677) 2 Lev. 182;83 E. R. 508. J 

(11) (1905) 1 i 613; 74 L. J. Ch. 296; 92 L. 
61 


T. 727; 53 W. R. 617. - 

(12) (1914) 2 Ch. 13; 83 L. J. Ch. 607; 110 L. 
T. 785; 58: S. J. 397; 30 T. Il. R. 402. 

(13) 35 I. A. 109; 35 C. 955; 10 Bom. L. R. 
648; 12 C. W. N. 802; 14 Bur. L. R. 197; 4 M. Yu. 
T. 21; 18 M. L. J. 3675; 8 C. I. J. 94 (P. C). 

(14) (1999) 2 Ch. 348; 78. L. J. Ch. 7345 ror. 
L. T. 66;25,'T. L. R. 659. 

(15) (1913) x Ir. R. 48. ' 

(16) (1898) 2 Ch. 573 at p. 576; 67 L. J. Ch. 
616; 79 L. T. 362; 47. W. R, 52; 14 1. L, R. 583. 
aen (t904) P. 301; 73 Ie J. P..84;90 Ja Ts 
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tight of the beneficiary to the land is lost a grant.of Letters of Administration with 
immediately on such conveyance: Manik- the Will annexed. It was contended that. 
lal Atmaram v. Manchersht Dinsha (13). the suits could not be maintained with | 
"Here there was plainly no - conveyance reference to section 187 of the Indian ` 
of trust property by a trustee within the Succession Act, whichrequires that, before 
meaning of this rule. In this view, it is the right of a legatee can, be established, 
not material to discuss in detail whether Probate of the Will shell have been granted. » 
Monohar Pal, the mortgagee of the 18th The Judicial Committee held that, so long . 
September rgor,end the persons whohave as the compliance with the section was 
successively derived title through him, prior to decree, thefact that it was after the 
could be regarded as purch^sers for value institution of thesuitsmade no difference, 
without notice. . But we may add that we and the Court was fully competent to deal. 
see no reason whatever to dissentfrom the with the suit. Tre same view was adopted : 
conclusion of the Subordinate Judge that by the Judicial Committee in Soona Mayna 
these persons, were aware of the Will and Kena Roona Meyappa Chetty v. Soona" 
of the debullar created. thereby. We hold Navene Subpramantan Chetty (21). A simi- 
accordingly that the appellant has not lar view had been adopted before these 
acquired a title which can be supported decisions of the Judicial Committee in 
in derogation of the debutiar created by the the cases of Baroda Prosad Banerji v. 
testator. < |... Gajengra Nath Banerji (22), Charu Chandra: 
-. Asregerds the second point, the appellant v, Sarai Chandra Singh (23) and Jamsety 
has urged that the suit sould be dismissed’ Nassarwanji v. Hirjibhas Navrojt (24). Re- 
as premature, because the order for Letters fereucem y also be made in this connection 
of Administration with copy of the Will to Paitan v. Pattan (25), Easton v. Carter 
annexed was not made by the District (26), Webb v. Adkins (27), Newton v. Metro- 
Judge till the 3oth July 1917 and the polan Ry. Co., (28), Tarn v. Commercial . 
Letters of Administration were not actually Banking Co. of Sydney (29), Fell v. 
issued till the 25th February 1918. long  Lutwidge- (30), Horner. v. Horney (31), 
after the suit had been instituted on the Bateman v. Margertson (32); we hlod 
6th March 1917. Reliance has been placed: accordingly that there is no substance. 
-on O. VII, 1.4, of the Code of Civil Procedure, in the contention that the present suit 
1908, which provides that where the plaint- must fail, because no order for Letters 
iff sues in a representative character, the of Administration with copy of the Will 
plaint shall show not only that he has an -annexed was in existence at the date of 
actual existing interest in the subject- its institution. | 
matter, but that he has taken the steps, . | 
if any, necessary to enable him to institute 21) 35 Ind. Cas. 323; 43 I. A. 113; 20. C. W. 
a suit concerning it, and reference has been . N.833; (1016) r M. W. N. 455; 18 Bom. L. R, 
made to the decision in  Balakrishnudu 642; (i916) 1 A. C. 603; 85 L. J. P. C. 179; 114 
L. T. rooz (P. GJ. E 
v. Narayanasawmy (19). There has been. (22) 1 Ind. Cas. 289; 9 C. I. J. 383; 13 C. W. N. 
some divergence of judicial opinion upon  ,,7 i id 
this point, as appears from Manuel Lows ~~ (23) 8 Ind. Cos. 87; 12 C. L. J. 537. 
Kunha v. [nana Coelho (20) and Creed v. (24) r9 Ind. Cas. 406; 37 B. 158; 15 Bom. L. 


Creed (15). But the question must be R. 19% | | y Ale. & Nap. 493. | 
deemed to have been settled by the deci- P E i 5 Ex. $; i L. M. & P. 222; 19 L.. 


sion of the Judicial Committee in Chandra J. Ez. 173; 155 E. R. 4. (RPM MES 
Kishore Roy v. Prasanna Kumart Dasi (27), PU CR DN us 5 Dus 
(1). 'There, at the time the suits were lw k 162: 98 R.K. 674. te de à 
instituted, no Letters of Administration hed (28) (1861) t Dr. & Sm. 583; 8 Jur. (N. S.) 738; 
"been granted, but pending the suits the 5 L. T. (N. Si) 542; 10 W. R. 102; 127 R. R. 223; 
widow obtained from the istrict Judge 62 E. R. 501. 


.. (20) (1884) 12 Q. B. D. 294; 50 I, T. 365: 
32 W., KR. 492. ; t. 
(18) r B. 269; r Ind. Dec. (N. S.) 179. . (30) RR Barn. C. 320; 27 E. Es 
- (19) 24 Ind, Cas..852; 37 M. 175. - (31) (1854) 23. IL. J..Ch. 10; 2 W. R. 47. 


3 | l 
(20) 31 M. 187; 16 M. I, J. 158: x 432) (1848) - 6 Hate 496;.07 EH, Re 1260, e 
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As regards the third point, the Subordinate - 
Judge has held that the suit is not barred: 


by limitation. It is not disputed that the 


question of fimitetion must be answered. 
of three’ 


with reference to one or other 
provisions, namely, Arts. 134, 142, 144 
of the Schedule to the Indian Limitation 
Act." Article.134 provides thet a suit to 
recover possession of immoveable proper- 
ty conveyed or bequeathed in trust or 
mortgaged and afterwards transferred by 
the trustee or mortgagee for a valuable 
consideration, must be instituted within 
twelve years from the date of the: transfer. 


. The second: portion of this Article has plain- 


ly no application to this case, as it is intend- 
ed to provide only for a case where the 
defendant's vendor purports to transfer 
full ownership when in fact he has only 
a mortgagee's rightto transfer ; it does not 
refer to the case of a purchaser from a 
mortgagee of the interest of the mortgagee 
as mortgagee: Rego v. Abbu Beart (33), 
Chandan Singh v. Jhuran Singh (34), Kamta 
Prasad v. Bakar Ali (35), Ruji Rai v. Walt 
Muhammad (36). The appellant is conse- 
quently restricted to the first portion of 
the Article which contemplates a suit to 
recover possession of immoveable property 
conveyed or bequeathed in trust ard after- 
wards transferred ` by the trustee for a 


valuable consideration. This clearly refers. 
to a case where the transfer by the trustee , 


is accompanied by delivery of possession 


to the transferee so as to render possible: 


and necessary the institution of a suit for 

recovery of possession, for instance, in cases 
' of sale, usufructuary mortgage, lease and 
. exchange. ‘The Article cannot Le inter- 
preted to include within its scope a case 
like the present, where a simple mortgage 
was executed and the mortgagor continued 
in possession as before, We need not 
consequently discuss whether the mortgage 
.of the 18th September icor could be 
- treated, in the circumstances of this cese, 
asatransfer by a trustee within the meaning 
"òf Art. 134. It is further plain that the 
purchase by the appellant, who bought 
at the execution-sele on. the oth March 


(33) 21 M. 1511 7 Ind,. Dec. (N. $.) 463. 

34) A.W. N. (1881) 75:2 Ind. Dec. (N. s.) 505. 
(5) A, WAN, (r8) 122; 2Ihd, Dec, a 652, 
(38) Ay We Ne (1881) 169; 2 Iud, Dec, (N. 5.) 767. 


1905, can tn no sense by treated asa transfer 
by the trustee under Art. 134 ; for it is’ 
well settled that the Article does not apply 
fo forced’ sales in execution of decrees: 
Ahamed Kutii v. Raman Nambud 1 (35), 
Kahdas -Mulick-v. Kanhaya Lal. (38), 
Sheo Nath Singh v. Mahipal Singh (39),. . 
Kannusami Thantirayan v.  Mulhusama 

Pillai (40). It-is also worthy of note 
that if the purchase by the appellant at: 
the executton-saele could be.treated as a 


` transfer governed by Art. 134, the suit 


would not be barred, as the execution-sale 
took place on the oth March 1905 and 
the suit was instituted on the 6th -March 
1917. There is thus no escape from the 
conclusion that Art. 134 cannot be 
applied to the facts of this litigation to 
ensure the dismissal of the suit as barred. 
by limitation. f 
_ Tt is clear that Art. 742 is equally 
inapplicable to the events which have 
happened. Thet :Article provides that a 
suit for possession of immoveable property, 
when, the plaintiff; ‘while in possession of 
the property, has been dispossessed or has 
discontinued the posséssion, must beinstitut- 
ed within 12 years from the date of the 


. dispossession or discontinuance. Disposses- 


Sion implies -tke coming in of a person 
and his driving out another from possession. 
Discontinuence of possession implies the 
going out of the person in possession and 
his being followed into possession by an 
other, The plaintiffs in the case before us 
were never in poscession-and cannot be 
said by any stretch of language to have 


" been dispossessed or to have discontinted 


possession, while they were in possession 
of the disputed property. Tke original 
owner was admittedly in possession up to 
the time of hisdeath. ‘The plaintiffs derive 
their title from the Will cf thetestator 
and seek to recover possession cn the allega- 
tion thet upon establishment of the Will | 
the debutiar tock effect frem tke date of 
his death. Artele 142 plainly cannot Le 
made applicable in such circcmstances, 


(37) 25 M..99; 11 M. L. J. 323 (F. B.). | 
(38) 1x I. A. 218; rx C. 127; 8 Ind: Jur. 638; 


| 4 Sar. P. C. J. 578; 5 Ind? Dec. (N. 8.) 839 (P. C.). . 


(39) 2 A. I. J. 2341 A. W. N. (1605) 56. 
(40) 38 Ind, Cas. ro4r(1017) M. -W. N, sis 
Lh: We 2900 — ES s j 
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The inference thus follows that the suit 
13 governed by Art, 144, which provides 
that a suit for possession of immoveabie 
property or any interest therein, not other- 
-wise specially provided forin the Schedule, 
must beinstituted within twelve years from 
thedate when the possession of the defend- 
aut became adverse to the plaintif; Maham- 


mad Amanullah Khan v. Badan Singh (41).- 


Thereal question for consideration is, 


-when did the possession of the defendant 
become adverse to the plaintiff-respondent. 


- within the meaning of Art. 144, read 
with section 3, which provides, that tke 
term ‘‘ plaintiff " includes also any person 
from or through whom a plaintiff derives his 
right to sue, and the term “defendant ”’ 
includes also-any person from or through 
. whom a defendant derives his liability to 


be sued: Now, the fourth defendant be-, 


came purchaser of the disputed property 
at the sale in execution of the mortgage- 
decree on the oth March 1905. This 
appears from the bid sheet in the execution 
case, which was adduced in evidence in 
the Trial Court. The salé certificate, 


dated the roth September 1905 was not 


producedin this litigation, but was ex- 
hibited th the Probate proceeding institut- 
ed on the 27th June 1905 which ultimate- 
ly came up to this Court and was heard 
by Maclean, C. J., and Doss, T. ‘The -sale 
certificate was then produced by the present 
appellant as bis title-deed, and we ' have 
been referred toits terms from the paper- 
bookin the appeal preferred to the High 
.Courton that occasion. The certificate 
which was granted under section 516 of 
the Code of Civil Procedure, 1882, recites 
that the sale was held on the oth March 
14905, and became absolute on the 16th 
September 1905.” Under section 316 of 
the Code of 1882, which differs in this 
particular from section 65 of the Code of 
1908, title vested in the. purchaser, as 
between parties to the suit, from the date 
of the certificate and not before, that is, 
“from the roth September 1905. ‘The 


purchaser, we may assume, was put in- 


(a1) 17 C. 137; 161 A; 148; t3 Ind. Tur. .330; 


& Sar, P. C, J. 412; 23 P. R. 1899; 8 Ind. Dec. 
(N. $) 629 P. C3: 


‚possession by the Execution Court, on a 
subsequent date under section 318 of the 
Code of 1882. As this suit was instituted 
on the 6th March 1917 the possession of 
the appellant himself could not, on that date, 
have been adverse to the plaintiff for more 
than twelve years. The eppellant is thus 
driven to contend that the possession of 
the mortgagors Was adverse to the debuttar 


. and should be tacked on to his own posses- 


Sion. Weare of opinion that this conten- 
tion should not prevail. i 

The possession of the disputed, property 
by the mortgagors of the 18th September 
Igor could notin law operate adversely 
to the debuttar in the sense that if such 
possession had extended overa period 
of twelve years, the debuttar would have 
been destroyed by virtue of section 28 
of the Indian Limitation Act. ‘The testator 
by his Will dedicated two of his properties 
to his family. deity and at the same time 
appointed his two wives and his adopted 
Son as shebaits, executrixes and executor. 
It was incumbent on the persons so nominat- 
ed to take out Probate of the Will and to 
carry out the religious trust created by the 


‘testator. They were clearly persons in 


whom the estate became .vested in trust 
for a specific purpose within the meaning 
of section ro of the Indian Limitation Act. 


‘They could not by breach of trust continued 


for a period of twelve years confer a statu- 
tory title on themselves in derogation or 
extinction of the trust;see the decision 
of the Judicial Committee in Srinivasa 
Moorthy v. Venkatavarada Iyengar (42), 
Attorney-General v. Munro (43), Newsome 
v. Flowers (44). Time would be no bar 
to an action against the shebaits themselves, 
in such circumstances, for recovery of the 
debuitar properties from their hands ; Shama 
Charan Nandi v. Abhiram Goswami (45) 


(42; 11 Ind. Cas. 447; 34 M. 2571 15 C. W. N. 
741.8 A. .L. J. 774; 13 Bom. L. R. 520; (r911) 
2 M. W. N. 375; x4 C. L. 3. 64: 21 M. LJ. 6693 ^ 
IO = tunc I. A.129 (P. C.). 

(43) (1343) 2. De G. & Sti. r22 at p. 163: 12 
Jur. 210; 64 E. R. 55; 79 R, R. 151. dbi 

(44) (1861) 30 Beave 461;10 W. R, 26; 31 
L. J. Ch: 29; 5 L. T. (v. $.) 570; 7 Jur. (N. s.) 1268; 
54. E. R. 968; 132 R.-R. 363. 

(45) 33 C. 511; 3 C. L. J. 306; to C. W. N. 738, 
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. reversed upon" anotlier;pointin : Abhiram- 


Goswami v. Shyama-Charan (46). Reference 
may. also be. made ‘to the. decision of the 
Judicial Committee : in Peary -Mohan v. 
Monohar Mukerji-(47), which affirmed the 
decision in Manohar Mookerjee wv. Peary 
Mohan Mookerjée (48), and explained the 
nature of the relationship: of -the shebait 
to -the idol, and his duty to- ensure 
that the estate -be safe-guarded - and 
kept .in proper. caren): The - ad- 
verse possession of. person so 
. Situated in relation to the. debuar estate 
is fundamentally different in quality from 
the: hostile-holding of a stranger claimant, 
- andit would obviously be unsound on princi- 
pleto tack together the possession of persons 
who-stand in entirely different categories. 
From this' stand point, it is not necessary 


to rely upon the principle enunciated- d 


an attractive form by Abbot, CJ., 

Murray v. ‘East India-Co. (49), namely, um 
there is no cause of action until there is 
ra party capable of suing, so that the Statute 
of Limitations begins to-run from the time 
of granting the: Letters of Administration. 
‘A similar view was in essence indicated, 
by Bosariqiet, J:, iu Jewun Doss Sahoo 
v. Shah Kubeet-ood-deen (50).' It may be 
difficult to-fit this view into the frame 
work of the provisions of the Indian Limita-. 
tion Act‘except in cases which fall within the 
‘scope of -section 17, indeed, the decisión 
‘of the- Judicial Committee in Soona Mayita 
Kena Roona-M eyappa “Chetty v. Soond 


-Navena ‘Suppramanian’ Chetty (21) :shows . 


-that in the case of a cause of action arising 
in favour of the estate of a deceased person 
at or--aiter his death, time will at once 
. begin to run, if there be an executor, even 
though Probate has not been obtained: 
though ur here e 110, , executor, time 


Bom. L. R. 915; (roz1) M W.N. 554; 19 A. L. 
J. 773; 2 P.L. T. 725; 26 C. W. N. 133; 30 M: L. 
T, 2471 Oed Cus. .R. r5 € 235. (P. v 


d 
(49) san), 5 B. & Ald, 204; 24.R. R. 325; 
106 E R. 167. 


j (50) 2 M. ES A. 390; 6. Wi, R. 3 (P. C) x Suth, 


P.C. T. 100; 1 Sar. P. C. J./206; 18 E. R R. 348. 


will run only from the actual grant , of Letters 
of Administration ; sée- Knox .v.: Gye (51) 
recently’ explained by the Judicial. Com-. 


‘mittee in Gopala Chetty v.  Vijayara- 
-ghavachariar (52). 


A similar view was 
adopted also in Midnapore Zemindari-Co, 
Limited v. Appayasami Naicker-(53) which 


‘has been recently affirmed by the Judicial’ 
‘Committee on. other grounds; Malayandi 


Appayasami Naicker v. Midnapore Zemin- . 
dari Co.’ Limited. (54) ; see also Chan’ Kit 
San v. Ho Fung Hang (55). There is thus 
no escape from the conclusion, that the 
suit is not barred tinder” Art. 144,- as 
the debuttar has not been extinguished by 
2dverse possession on the part of the de- 
fendant, and this view is in- harmony with 
the principles enunciated by the Judicial. 
Committee in Vidya Varuthi Thirtha 
v. Balusami Ayyar (56). The result is, 
that the decree of the Subordinate Judge 
is affirmed and this appeal dismissed with 
costs. j 
B, N, & Z. K. Appeal oma: 
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DiYAL KAUR V, MEHTAB KAUR, 
“LAHORE ‘HIGH COURT.” ', 
. SECOND CIVIL APPEAL No, 128 oF 1917. ' 
April I, 1921. . 
Present —Mr, Justice Leslie Jones: and”. 
. Mr. Justice Broadway: 
Musammat DIYAL KAUR AND OTHERS— 
PLAINTIFFS--APPELLANTS 
VEYSUS | 
Musammnat MEHTAB KAUR AND OTHERS 
, —DEFENDANTS— RESPONDENTS. 
- Custom = Widow — Alienation — Succession —- 
Absence of  agnate collaierals— Daughters and 
daughters' sons of collateral in 5th degree—Bandhus 
— Prospective heiy—Right to control enjoyment by 
timited owner. s 
‘A. widow who holds a life-interest in an estate 
under custom has the same restrictions. on her 
power. of alienation as a widow who holds .a 
similar estate under Hindu Law and the limited 
nature of her life-interest in the estate can never 
alter even though there be a complete want 
of heirs. [p. 640, col, 1.] NG NAN 
. Collector of Musulipatam v. Cavaly Vencatla 
Narrainapah, 8 M. I. A. 529; 2 W. R. 6x (P. C.; .1 
Suth. P. C.J. 479; 1 Sar. P.C. J. 823 19 H.R. 
631, followed. , . E : "AN 
In the absence of agnate collaterals the daugh- 


ters and the daughters’ sons of a deceasad cole, 


lateral in the 5th degree are Bandhus. and heirs, 

who, ifthey survive and succeed, succeed to an 

absolute estate. [p. 640, col. r.]. : ' 
Mangat Ram v. Devi Chand, 20 P. R.. 1906; 69 

P. L. R. 1906; 44 P. W. R. 1906, relied upon. 

'. Where, the owner. for the time being has 


only a limited interest in the estate; a prospective. 


heir entitled to succeed to an absolute estate, can 
restrict. the enjoyment of the limited interest 
' within proper limits. [p. 640, col.1.] < 
" Second appeal from a decree of the 
Additional Judge, 
Lihore, dated the zoth November 1916, 
reversing thet of the Subordinate Judge, 
Second Class, at Amritsar, dated the 13th 
May 1915. . 

Pandit Sheo Narain, R., B., and: Mr. 
Muhammad Rafi, for the Appellants. . 

Lala Mot Sagar, R. S., for 
Respondents. 


JUDGMENT.—This judgment deals with 
Civil AppealsNos. 128 and 129 of 1917. 

Musammai Mehtab Kaur, widow of Bishén 
Singh, who had died childless, mutated 
the land of her deceased husband in the 
village of Khapar Kheri in favour of 
Nahr.Singh, her brother’s son, who, she 
alleged, had been adopted in accordance 
with the wishes of.Bishen Singh, and she 
further gifted a Bunga in Amritsar City 
to one Hari Singh. 


the 
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- Two suits have been brought to set aside 
chese alienations. .of Musammat. Mehtab 
Kaur, There are no agnate collaterals 
in existence and the plaintiffs Nos. 1 and 2 
are Musammat Dial Kaur and Musam- 
mat Harnam Kaur, the daughters of 
Jawand Singh, a deceasedecollateral in the 
5th degree of Bishen Singh; the two sons 
of Musammat Dial Kaur and the - three 
sons of Mussammai Harnam Kaur, plaint- 
iis Nos. 3—7. .. . QU C 

The Subordinate Judge decreed the suit, 
holding that the plaintiffs were both entitled ' 
to succeed and had a locus stand? to ste. 
On appeal, however, the Additional Judge 
set aside the decrees of. the lower Court 
on the ground that,assuming the plaintifs 
.to be heirs, a point on which he arrived et 
no finding, the female plaintifis were as 
females not competent to control the aliena- 


-tion. made by Musammat. Mehtab Kaur 


and that the male plaintiffs could in this 
respect be in no better position than 
.their mothers. ; 

Á certificate was, however, granted on 
the question whether the sons of daughters 
or female collaterals. ere in any better 
-position . to contest alienations by a female 
relative than their inbther. Hence the 
present. appeals. m 

The relationship of the parties is not 
in dispute, 2nd though there is no evidence 
on the question of custom as regards the 
right of succession, the plaintiffs are certain- 
ly .bandhus and [vide Mangat Ram v. Devi 
Chand (x)] heirs in the absence of egrcte 
collaterals. .We note in this connection 
that it wasfound by the First Court thet the 
common ancestor Karam Singh, who hed 
originally obtained his property in Mauza 
Khapar Kheri by gift, was of a different 
stock from the general proprietary body 
and that there is no claim either by’ that 
body: or by Government on the-ground 
of escheat. 


“The form of the certificate is such thet 
it precludes discussion of the question 
whether the female plaintiffs. Nos. x and 2 
could control the alienation of Musammat 
Mehteb Kaur, and the only further point 


(1) 20 PR. 1906; 69 P, L. R. 1906; 44 P.W. 
R. 1906. 


- 
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which is to be decided by us is, whetkcr 

these alienations can be:controlled by their 

Sons. | E wh. . d | 

-. Here, again, thereisno evidence regarding 


the right of control, either oral or in the. 
shape of instances, but there is no ground ' 
for supposing that a widow who holds a , 


life-interest in an estate under custom hes 
any wider power of aliendtion than a widow 
who holds.a similar estate under Hindu 
Law. Under that law the limited nature 
of her life-interest in the. estate can- never 
‘alter even. though there be. a complete 
want of heirs, vide Collector of Masulipatam 
v. : Cavaly- Vencatta’ Narratnapah (2), and 
the. restrictions imposed oa her power 
of .alienation of .her husband's estate 
are inseparable from. her estate and 
their’ existence does. not depend on 
that of heirs..capable of taking on 
her death. In the present case plaintiffs 
Nos. 3—7 are prospective heirs who, if 
“ they survive. and succeed, . will succeed 
to an absolute estate, and when, as here, 
the present, owner has only a limited 
interest in the property it is, we have no 
doubt, their right to restrict the enjoyment 
of that interest within the proper limits. 
In: this connection we. may refer. to the 
judgment in, Civil Appeal No,. 2163 of 1916 
(unpublished) delivered on the 17th March 
i921.. 5» ^ .- : 
E CCo disi we allow the appeals of 


plaintifis Nos. 3—7, holding that these: 


plaintiffs have a locus standi to sue. As, 
however, the Additional Judge has. not 
finally: decided any other points arising 
in ‘the two suits, we remand them under 
OQ. XLI,:r. 23, for decision according to 
law. Costs will be costs in the cause. 

R.N,'&H.N. `, 

. Appeals allowed. Cases remanded. . 
- (2) 8M. 1. A. 529; 2 W. R. 6r (P.C); I. Suth. 
P, C.J. 476; L Sar. P. C. J. 820; 19 E. R, 631. 
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ALLAHABAD HIGH COURT. 

SECOND CIVIL APPEAL. No. 910 ‘OF ' 1021. 
l Tebruary 20, -1023. 

Préesent:— Justice . Sir P. C. Banerji, K7,, 
and Mr. Justice Gokul Prasad..  : 
Lala MAKHAN LAL—PLAINTIFF 

| 00 —ÀPPELLANT C. 
, UeFSUS ^ . 
NATTHI AND OTHERS—DEFENDANTS 
— RESPONDENTS. l 
Mortgage—Prior and subsequent. morigagees— 
Subsequent mortgagee agreeing to pay: off: prior | 
morigagee—Pricrity—-Prioy mortgagee Purchasing 
equity of redemption, position of. 
A prior mortgagee who takes a further mort- 
gage cf the property and agrees, out of a portion 
of the consideration left in his hands, to pay off a 


mortgage on. the property executed between his 
first and second mortgages and fails to do so, 


cannot, as against the subsequent mortgagee, 


claim priority in respect of the sum . due to him 
on his prior mortgage which was incorporated in 
Ee B een for his second mortgage. [p. 641, ° 
coi, 2. | k 
. Muhammad Sadiq v. Ghaus Muhzmmad, -7. Ind. 
Cas. 200; 33 A. 101; 7 A. L. J 914, followed. - 
Where the purchaser of an equity of redemption 
who is also a prior mortgagee allows his claim on 


the prior mortgage to become barred by time as, ' 


against a subsequent mortgagee, he cannot, as 
against the litter, claim priority in respect of the . 
amount ofhis prior mortgage. [p. 642, col. 1.] 

Second appeal from a decree of the 
Subodinate Judge, Muttra, dated the 23rd 
of February 1921. "a" 

Mr. N. P. Asthana, for the Appellant, 

Dr. K. N. Katju, for the Respondents; 
: JUDGMENT.—‘This appéal - has been 
preferred by, the plaintiff in a mortgage 
suit, disputing the decree of the Court below 


by which it awarded to the respondent, 


Ganga, a sum of Rs. 1,330, as payable to 
him in respect of certain prior mortgages 


alleged to have been discharged by .him. 


The mortgage in favour of the plaintiff 
was executed by one Bhure on the 6th 
of March 1908. In 1896 a mortgage was 
made by Bhure’sfather in favour of the 
defendant, Gange, for Rs. 125. In 1907 
two usufructuary mortgages were executed 
by Bhure in favour of Jot Ram and Dan 
Sahai, one for Rs. roo and theother for 
Rs. 280. After this the mortgage in 
favour of the plaintiff was executed. In 
1909 Bhure executed another mortgage 
in favour of Jot Ram and Dan Sahai 
for Rs. 450. ‘This * mortgage included. 
the amount of the mortgage for Rs, 280 


executed in 1907 mentioned. dbova; A 
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further sum was taken by:the mortgagor, 
but out of the additional . amount 
borrowed Rs. 42 wasleft inthe hands of Jot 
Ram and Dan S2hai, mortgagees, for the dis- 
charge of the mortgage in favour of the 
plain tiff which is the mortgage now in suit. 
That amout was never paid. In 1910 Ganga 
brought 2 suiton.the basis of his mortgage 
of 1896 against the mortgagor Bhure and- 
Jot Ram and Dan Sahai. He did not make 
the present plaintiff, whose mortgege wes 
subsequent in date to the mortgage on 

the basis of which the suit was brought,, 
a party to the suit. Thesuit of Ganga was 

compromised; and the resuit-of the compro-’ 
mise was that Ganga admitted the mort- 
gages held by. Jot Rim and Dan. Sahai 

for Rs..Ioo and. Rs.-450, to have. priority 


over his mortgage of 1896 and” it 
was provided in the decree that the 
mortgaged property was to be sold 


subject to the two mortgages for. 
Rs. I00 and. Rs: 450 mentioned above. 
Tkis decree was never executed but in. 
IQI4. the mortgagor executed a sale-deed 
ot the mortgaged property in favour of 
Ganga-for Rs. 1,500, ‘This amount of con-- 
sideration was composed of Rs. 950 due’ 
upon the'decree obteined by Gange in Igia,- 


Rs.450 the amount of- the  usufructua-y- 


mortgage for Rs. 45o executed. infavour of 
Jot Ram and-Dan Sahai, and Rs. 100 due‘to 
those:persons under the first’ mortgage of 
1907 executed in their favour. Ganga now 


claims priority over the plaintiff- for the. 


amountof the consideration for the sale in 
his favour. on: the ground that it represent- 
ed the mortgages prior ‘to the- plaintiff's 
mortgage discharged. by him. ^ The lower 
Court has’ disallowed’ to him the 
Rs. .450. less Rs. 285 which was in- 


cluded.in the. aforesaid sum of -Rs.-- 450 - 


and it .has held. that’ Genga- has. 
priority. in. respect of «his mortgege of 
1896 and in respect of the ‘two mortgages 
for Rs.. 100 and Rs. 280 held by Jot Ram 
and Dan. Sahai.: Thus making e total of 
Rs..1,;330. -` vH ug 

Agáinst this: decree . the.. present 
appeal has been .. preferred, end it is con- 


tended ;that Ganga. has no.priority over. 


the plaintiff in. mespect..of any ..ot. these 
amounts»: : Now we may.take i4tó.consider- 
tion. each of the mortgages which have been 
held-to be;prior:fo the mortgagesin favour 
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of. the plaintiff, - As regards the mortgage 
of 1907 for Rs. Ioo held by Jot Ram and - 
Dan Sahai, that mortgageis prior in date 
to the plaintiffs mortgage and it having | 
been discharged by Ganga, Ganga is entitled 
to priority in respect of that mortgage. As 
regards the mortgegefor RS. 280 executed ‘in | 
1907 in favour of Jot Ram and. Dan Sahai, 
Genga cannot, in our opinion, claim priority ` 
inasmuch as the amottnt of that mortgage 
was included in the mortgage of 1909 
for Rs. 450, which was subsequent i: date 
to the mortgage of the plaintiff. Of 
course, Jot Ram and Dan Sahai could have 
claimed priority for Rs. 280 included in the 
subsequert mortgage if it had been his 
intention to keep alive his priority in res- 
pect of this Rs. 280. But under the. mort- 
gage-deed in their favour they undertook 
to pay off the. plaintiff's mortgage, and 
as they never paid off that money, they 
could not.claim priority over the plaintiff. 
in respect of the Rs. 280 which had be en 
lentby them before the date of the mortgage 
executed in the pleintiff's favour. This 
was so held in the case of- Muhammad 
Sadiq v. Ghaus Muhammad. (I). Therefore, 
Gangais notentitled to priority in respect 
of the mortgage for Rs. 280. ` 

Now remains his own mortgage of 1896. 
As regards that mortgage there are two 
objections, the firstis that«nder the com- 
promise which took place between him 
and Jot Ram and Dan Sahai in the suit 
brought by him, he admitted the mortgage 
held by Jot Ram and Dan Sahai of the 
yeer 1909. to have priority over his 
own of 1896. If the mortgage of , 1909 
over the mortgage ` of 
1896; the fmortgage of r9oS .held by 
the plaintiff, has cetteinly priority over 
Genga’s: mortgage ; and on this ground 
Ganga cannot claim priority in respect 
Turther-more, 
at the time when the sale-deed in favour 
of Ganga was executed the claim of Ganga 


- under his mortgage of 1896 had ceased to 
- be enforceable against the present plaintiff 


by reason of lapse of time. In the suit. 


. brought by Ganga in 19ro he stated in his., 


plaint that his cause of action for the re-. 
covery of thé money due to him accrued 


‘in October 1898. Therefore, in 1914, when 


(2) 7 Iud. Cas. 209.33 A..1015 7 ALJ. ones... 
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- the sale-deed in his favour was executed 
his right to enforce the mortgage as against 
the present plaintiff had become time- 
' barred, and that mortgage, so far as 
the plaintiff was concerned, had become ex- 
tinct, Therefore, a portion of the considera- 
` tion for the sale in his favour, which re- 
presented Rs. 930, was a sum for which 
no remedy could be claimed as against 
the plaintiff and for which the plaintiffis 
in no sense. responsible, "Therefore, that 
portion of the consideration could not be 
étiforced as against the plaintiff and Ganga 
cannot claim priority for that amount. 
The only sum for which he is entitled 
to priorityis the sum of Rs. roo to which 
. we have already referred. 

The result is, that we allow the eppeal 
and modify the decree of the Court below 


in so far that out of the Rs, 1,330, declared . 


by the Court below to be payable to Ganga, 
we declare that he is entitled to Rs. 100 
only and that the decree in the pleintiff's 
favour will be subject to the plaintiff 
paying off the aforesaid sum of Rs, roo 
to Ganga. The parties wil pay and receive 
" costs in all Courts in proportion to failure 
and success, and the costs in this Court 
will include’ fées on the higher scele. 
Ua ok. i Decree modified. 


f 
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| PATNA HIGH COURT. 
APPEAL FROM APPELLATE. DECREE NO. 338 
< ; OF IOIQ. . 
f June r6, 1922. 
Present -—~Mr. Justice Jwala Prasad. 
"NARSINGH THAKUR AND OTHERS— 
E DEFENDANTS— APPELLANTS 
VEFSHS 


“BISHUN PARGASH SINGH AND OTHERS 


—PLAINTIFES—AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Benga! Estates Partition Act( V (B. C.)of 1897), 
$$; 7, 25, 29-—Partition, private, proof of —Separaite 
shares— Acquiescence- — Declaration, suit foy, 
maintainability of. . l 

. Where it. is shown that the parties have 
acquiesced in the result of a partition it must be 
presumed that they -or their ‘predecessors-in- 
` interest were parties 


1 to the original partition, 
{Pe 644, col, 4] 2o ee : SY ce i 


Where parties have held separate shares for a 
very long time and have acquiesced in the Survey 
Record of Rights recording separate possession 
and ownership foranumber of years, itis conc usive 
proof that they have acquiesced in the original 
partition of the estate among their predecessors- 
in-interest and that they have been holding their 
lands in accordance with the original partition. 
[p. 644, col. z.] 

If parties have been holding their estates in 
separate shares from time immemorial, the fact 
that the original partition proceedings are 
lostin antiquity and no deed of partition is forth- 
coming, is not a reason for disturbing divisions 
which have existed for such a long period. 
[p. 644, col. 1.) 

Manoo Chaudhry v: Munshi Chaudhry, 43 Ind. 
Cas. 393; 3 P.L. J. 188; 5 P. L. W. 97, followed, 

Sections 25 and 29 of the Bengal Estates Act 
have no application to a suit for a declaration 
that there has been a partition between the parties 
such as is contemplated by section 7 of the 
Act, and that the Collector has, therefore, no 
jurisdiction to proceed to make a partiticn. 
[p. 644, col. 2.] D. 

Appeal against the decision of the 
District Judge, Muzaffarpur, dated the 
6th March 1919, affirming that cf the 


Munsif, dated the 5th September 1917. 


Messrs. Hassan Imam, G. D. Singh, 
Kulwant Sahai and Sheonandan Roy, for 
the Appellants. l 
, Messrs. S. Sinha, Jalgobind Prasad Singh 
and L, K. Jha, for the Respondents. 

JUDGMENT.— Thisis an appéal against 
the decision of the District.Judge . of 
Muzaffarpur, dated the.6th March i919, 
affirming that of the Munsti, dated:the 5th 


September 1917. à 


The defendantsaretheappellants; They 
are part-proprietors of an estate called 
Mauza Bhadai, bearing Tauzi No. 8146, in 
the Collectorate of Muzaffarpur. They insti- 
tuted proceedings before the Collector for 


- partition of their interest under the Estates 


Partition Act (V of 1897). The plaintiffs 
who are also co-proprietots in the said 
estate- objected to the partition by the 
Collector under section 7 of the Act, which 
enacts that where the lands of an estate 
have been divided by private arrange- 
ment formally made and agreed to by 
all the proprietors, and each proprietor 
has, in pursuance of.stch: arrangement, 
taken possession of :séparate land to- be 
held in severality asrepresenting his interest 
in the estate, no partition of the‘estate 
shall be. made under, this Act, ` except on 


‘the joint application oi. all the proprietors. 
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of in pursuance of a decree or order of a 
Civil Court. Their objection was disallowed 
by the Collector on the 3rd February 
1913. The order of -the Collector was 
confirmed by the Commissioner on the 
5th June. 

The plaintiffs instituted the present suit 
out of which this appeal has arisen for a 
declaration that there was already a separate 
partition among the proprietors. of the 
estate as required by section 7 of the Act 
and hence the partition. by the Collector 
under Act V of 1897 cannot proceed. 

Both the Courts below have upheld the 
contention of the plaintiffs:and have held 
that on account of private partition, among 
tie proprietorsof Bha ai, of their respective 
inte ests therein,theCollector has no juris- 
dicton to proceed with the partition under 
Act V of 1897. 

Mr. Hassan Imam on behalf of the appel- 

lants contends that the finding of the Court 
below does not amount to a finding of there 
being aformaland contplete private arrange- 
ment between the proprietors, as is required 
by section 7 of the Act. The Munsif has 
c ecorded the following finding upon this 
point:—'' After an anxious consideration 
and on weighing the evidence asa whole, 
I cannot but infer that there has been a 
bona fide and thorough partition between 
the Maliks privately and with the consent 
of all the landlords and that they have 
been in possession accordingly.” How- 
ever, it is conceded that this is a sufficient 
finding under séction 7 of the Act. 

The learned District Judge has affirmed 
the decision of the Munsif. He has also 
agreed with thereasons by which the 
Munsif arrived at the above conciusior. 
No doubt, he has not used the expressions 
employed by the Munsif or those thet occur 
in section 7, butthere can be no manner 
of doubt from the tenor of his findings 
throughout the judgment that the learned 
Judge meant to hold that there was a com- 
plete and formal private partition between 
the proprietors, as contemplated by se- 
tion 7 of the Act. He was fully alive to 
he requirements of thatsection, which he 
sets out in the beginning of his Judgment 
for the purpose of determindtion. Hehas 
arrived at the conclusion that these require- 
ments of the section were satisfied by tae 
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gradual precess of reasoning. He holds 


that there was a suggestion of private 
partition as:early, as 1847 and, although 


.there was no trace of any partition between 


1847 and 1869, yet from 1870 up to date 
there have been a nttmber of documents 
which mention the three, pattis and seem 
to take them for granted. Upon the liti- 
gation in the Civil Court regarding the 
shares of the different proprietors in the 
year 1866, the learned Judge concludes 
that their shares were adjusted and that 
the co-sharer Malikscame to an arrange- 
ment and partitioned the village privately; 
He says that he is confirmed in this belief 
by a series of transactions dating from 1870 
onwards in which the three patits have been 
recognized, and he holds that, although 
there was no document about the private 
partition between the proprietors, yet the 
arrangement to hold their lands separate- 
ly wasformal. To the argument on behalf 
of the defendants thet the arrangement 
was only for the purpose of convenience 
in order to enjoy the #jmal property in the 
most convenient way, the learned Judge 
has replied that the evidence on the record 
shows that there was some partition, and 
not merely a mutual arrangement. 
From the rent-stits instituted by the pro- 
prietors in respect of the 16-annas rent for 
the land falling into their respective; fas . 
and from the entries inthe Survey Record 


of Rights showing the shares of the pro- 


prietors separately, the learned Judge has 
come to the conclusion that there. was a 
complete private pattition among the pro- 
prietors. Thus, the learned Judge was 
ultimately confirmed in his belief and 
came to a definite conclusion about there 
being a private partition of the nature 
contemplated by section 7 of the Act. The 
finding of the Court below is, therefore; 
not defective inlaw. I accept the concur- 
rent findings of the Courts below that 
there was a formal and complete par- 
tition among the co-sharers, . 

Although there has been no document 
regarding the partition nor any direct 
evidence as to when and how the partition 
between the. proprietors took place, yet the 
evidence standing over a very long period 
from 1870 up to date clearly shows that 
the parties have been holding their lands | 
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separatel; in accordance with their shares 
in the village. The documents executed 
by the defendants themselves (Exhibits 5, 
8, 7, 9, II and 17) clearly use the expression 
ou patti taksim ba Rhudha (the patti parti- 
tioned by mutual arrangement). Theentries 
intae Sirvey Record of Rights finally pub- 
lished some 20 years ago show by metes 
and bounds the lands appertaining to the 
different zitis and the proprietors there- 
of. These entries were based upon the 
possession of the parties according to the 
private arrangements amongst themselves 
and the parties Lave all along acquiesced in 
the separate entries recorded in the Survey 
Kkatian and are in possession in accord- 
ance with these eatries. It was pointed 
out in the case of Manoo Chaudhry v. 
Munsht Chaudhry (x), that the parties 
having.acquiesced in the Cadastral Survey 
for such a leugtk of time is a conclusive 
proof that they had acquiesced inthe original 
partition of the estate among their prede- 
cessors-in-biuterest and that they have 
been holding their lands in accordance 
with. the original partition. In cir- 
cumstances similar to the present case 
it: was observed as follows :-— 
. “ Asa point of law we take it, that where 
it isshown that the parties have acquiesced 
in:the result of a partition it must be pre- 
sumed that they or their predecessors-in- 
iow were parties to the original parti- 

on.” 


It was further pointed out in that case 


that if the parties have been holding their 
estates in separate shares from time im- 
memorial, the fact that the original parti- 
tion proceedings were lost .in antiquity 
ig not a reason for disturbing divisions 
which existed for such a long period. In 
that case, as in the present case, ro deed 
of partition was produced and indeed from 
lapse of time no direct evidence of partition 
could be given. Yet very long possession 
and acquiescence in the separate holding 
of the lands iu the estate were held sufficient 
to prove that there was a complete partition 
between the predecessors-in interest of the 
preséut proprietors. I, therefore, on a 
Gareful consideration of the evidence in 
uA. Ta 


"EM Ind. Cas. 393! 3 P.L. J. 188; 5 P. L. 
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the case hold that the view taken by the 
Courts below is correct axd thet the Collecter 
had no jurisdiction to proceed with the 
partition uncer Act V of i667. 

It was faintly suggested thet the suit 
having been brought more thean forr mortis . 
after the order of the Collector mace u1.Cer 
section 29 declariig the estcte to Le ui cer 
partition was barred by limitation unger 
section 25 of the Act. This section hes r.o 
application to 2 suit of this nature. Tke 
proceedirgs adopted by the Collector uncer 
Act V of 1897 being ultra vires, there car. Ce 
no bar to the present suit for a declaration 
that there was such a partition ês is con- 
templated by section 7 of the Act and ttet 
the Collector be restricted from tzkirg 
further action to make the partition. 

The result is, that the appeal is dismissed 
with costs. 


Z. K. Appeal dismissed. 
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LAHORE HIGH COURT. 
LETTERS PATENT ÁPPEAL NO. 136 OF 1921. 
February 25, 1922. 
Present -—Sir Shadi Lal, KT., Chief Justice, 
and Mr. Justice Martineau. 
GOBINDA AND ANOTHER-—PLAINTIFFS— 
APPELLANTS 
VEYSUS ` < 
NANDU AND ANOTHER —DEFENDANTS— 
-RESPONDENTS. 

Custom-——Succession—Dawghley's — son — Aliena- 
Hon by female—Right to challenge—Ghirths af 
Kangra District— Hindu Law. 

Custom does not exclude a daughter's son from 
inheriting his maternal grandfather’s property on 
the ground of his mother having predeceased her 
father or grandmother. [p, 645, col. 2.] 

The estate of a widow under Customary Law 
is subject to the same restrictions as that of a 
widow under Hindu Law. [p. 646, col. x.) . 

The restrictions on a widow's power of aliena- 
tion are inseparable from her estate and their 
existence does not depend on that of heirs cap- - 
able of taking on her death. [p. 645, col. 2.] 

Collector of Masulipalam v. Cavaly Vencata 
Narrainapah, 8 M.1. A. 529; 2 W. R, 61 (P. C.); x 
Suth. P. C. J. 476; 1 Sar. P. C. J. 820; 19 E. R. 631, 
followed. i 

Under Hindu Law a daughter’s son is compe- 
tent to challenge an alienation made by a 
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female holding the estate of his. maternal grand- 
father. (p.646, col. 2.] 

Among Girthsof Kangra Disttict a daughter's 
son has a similar right to challenge alienations, [p. 
646, col 2.} 

Lahori v. Radho, 72 P. R. 1906; 108 P. L. R. 

. 1907; 125 P. W. R. 1906, Kohan v Lakhoo, 7 Ind. 
Cas. 470; 60 P. R. 1910; 92 P. W. R. 1910} 109 
P. L. R. 1910, Partapi v. Hazara Singh, 31 Ind. 
Cas. 794; 17 P. W. R. 1916; 33 P. R. 1916, 
referred to. 

the 


. Letters Patent Appeal against 
Judgment of Mr. Justice Scott-Smith, dated 
the 21st. March 1921, passed in Civil 
Appeal No. 2610 of 1920, published, as 63 
Ind. Cas. 852, affirming that of the 
District Judge, Hoshiarpur, dated the 27th 
August 1920, 

Pandit Sheo Narain, R. B.,and Lala Mehr 
Chind Mahajan, for the Appellants. 

Bishi Tak Chand, forthe Respondents. 
_SUDGMENT.—This is an appeal from 
_ a judgment of Mr. Justice Scott-Smith 

and the question for determination is 
whether the plaintiffs are entitled to chal- 
leige two alienations effected by their 
maternal grandfather's mother and his 
daughter (sister of the plai.tiff’s mother) 
respectively. “The last male owner of the 
estate was one Ranu, a Ghtrih of the Kangra 
District, whose relationship with the 
plaintiffs and the alienor is shown in the 
following pedigree table :— 


BAHADUR—M usammat Gindo, 
died 28th re 1915. 


Ranu, 
diel 1905. 


Musanmat | Musammat 
Janki-Surjan, Batholi-Nandu, 
. died 1913. died 31st December 


' 1917. 





bed 


Gobind, Sadama, 
plaintiff. plaintiff. 

We may clear the ground by stating 
that neither Musammat Gindo nor Musam- 
mai Batholi, who alienated the property 
in dispute was absolute owner of that 
property and that it belonged originally 
to Ranu and was held by the two ladies 
on the usuallife tenure. It is further 
clear that on theig deeth, tke pleirtif's 
were entitled to succeed to the estate of 


their maternal grandfather Ranu. Mr. Tek 
Chand for the’ respondents, however, con- C. J. 47631 Sar, P, C. J. 820; 19 E. R. 631. 
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tend that as the plaintiff's mother had 
diel ia the lifetime of Musammat Gindo; 
they were note titled to iuherit the property: 
of their miternal grandfather. In support 
of his coitertion the learned Advocate 
iavites our attention te the remark in 
piragraph 23 of Rattigan’s Digest of 
Customary Law” which is to the follow- 
ing effect :— 

“A daughter’s son is not recognised 
as an heir of his maternal grandfather. 
except in succession to his mother.” 

Mr. Tek Chand admits thet he cannot 
cite a single case to support his contention, 
aud that the aforesaid remark runs counter, - 
to the principle of the Hindu Law on the 
subject. Whatever the exact meaning of 
the remirk miy be, we consider that there. 
is noreison for holding that custom -ex- 
cludes a daughter’s son from inheritance 
o1 the ground of his mother having pre- 
deceased her father or grandmother. 

Taere can belittle doubt that the plaint- 
ifs as the diughter’s sons of the last male 
owuer are heirs to his estate and the vital. 
question for detcrmination is, whether they 
are entitled to challenge the alienations 
mide by the two females whose -power 
to alienate the property was undoubted- 
ly restricted. Now, the principle of Hindu 
Law is firmly established that a female 
takes only a life-interest in the property 
inherited by. her from a male, and that 
the niture of her interest does not depend 
upon the existence or otherwise of persons 
hiviig a right to succeed to the property 
after her death. As observed by their 
Lordships of the Privy Council in 
Collector of Masulipatam v. Cavaly Vencata. 
Nareainabah (1) ‘the restrictions on a. 
Hindu widow's power of alienation are inse- 
pırable from her estate, and that their exist- 
ence does not depend on that of heirs cap- 
able of taking on her death. It follows 
that if, for want of heirs, the right to the 
property, so far as it has not been lawfully. . 
disposed of by her, passes to the Crown, 
the Crown must have the seme power 
which an heir would have of protecting its. 
interests by impeaching any unauthorised 
ali.nation by the widow." 


(1) 8M. I. A. 529; 2 W, R. 61 (P. C); 1 Suth, P; 
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It is béyond dispute that under tke 
Hindu Law the plaintiffs would be entitled 
to impeach- the alienations-in question. 
It is, however, contended that they have not 
succeeded in establishing a custom which 
would empower them to challenge the 
transfers;-and that the two inudgments 
relating to Ghirihs of KAngra, namely, 
Lahori v. Radho (2) which authorises a: 
widow- to contest the validity of an 
alienation made by the widow of a 
collateral of her husband, and Kokan v. 
Lakhoe (3) which recognises the right 
of the sister of-the last male owner to 
Contest in the absence of his collaterals, 
an alienation made by his widow, have been 
rendered. obsolete by the Full Bench deci- 
sion in. Civil Appeals Nos. 1013 
and 1014 of 1909, Partapi v. Hazara Singh. 
(4). Now it is true -that the majority of 
the learned Judges constituting the Fall 
Bench declined to enunciate any general 
rule regarding a female's right to challenge 
the alienation of an earlier female life 
incumbent and held that the rights of 2 
female heir must be determined .on the 
evilence.of each particular cese, but we 
do rot think that they intended to impeach 
the soundness of any previous judgment 
on the subject. We fully recognise the 
proposition that the meré tact that A is 
an heir to B does not entitle A to control: 
B's dealings with the property which A 
máy on his death inherit. A may on B’s 
death succeed to his estate but he may 
not have a right to challenge an aliena- 
tion made by B. There can te no doubt 
-whatsoever that the right of inheritance 
does not cerry with it.a right to' contest 
an alienation. 

- In this case, however, we ere dealing - 
with alienations made by females whose 
power of dispositior over the property 
was admittedly restricted, and it has been 
held by a Division Bench in Diyal 
- Kaur v. Mehtab Kaur (5) that the estate 
‘ofa widow under  Customcry. Law is 
sbuject to. the same restrictions as 

(a). 72 P. R. 19067 108 P, In R. 1907; 125 P. W. 
R. 1906, 

(3) 7 Ind. Cas. 470; 60 P..R.r9gio; 92 LW R,- 
I910;109 P. L. R. 1910. 

(4) 31 Ind. Cas. 794; 17 P. W.R. 1916; 33 P. R. 


916. 
6) 74 Ind, Cas.-639; 3 L. Lr. J. 458. 
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that of a widow under Hindu Law. 
Further, it the persons contesting the 
alienations are. males whose right to 
inherit the estate is beyond dis 
pute, there is no custom which prevents 
them from impugning such alienations. ` 
In these circusmstances, we do not think 
that the mere circumstance that there are 
no instances one way or the other, can be 
regarded as a valid ground for negativing 
their claim.. All that can be said is, that 
there is no custom applicable to the peculiar 
circumstances of this case, and, as held 
in Civil Appeal No. 2163 of 1916, the plaint- . 
iffs can fall back upon their personal law. 
It is common ground that under Hindu 
Law a daughter’s son is competent to chal- 
lenge dn alienation. made by a female 
holding the estate of his maternal grand- 
father. To. insist upon direct evidence 
of a special custom in a case of this 
character would render the right of in- 


. heritance of a male practically nugatory. 


Before concluding, we may state that we 
have not referred to the answer to Question 
No. 52 in Micdleton’s Customery Lew of 
Kangra District because the learned Advc- 
cates on both sides are egreed that the 
answeras recorded does not appear to be 
quite consistent and that it does not enable 
them to deduce any definite rule of custom 
on the subject. The result of the above 
discussion is, that we hold that the plaint- 
iffs are entitled to challenge the alienations 
made by Mwusammat Cindo end Musam- 
mat Batholi. We accordingly accept the 
appeal with costs and, setting aside the 
judgment cf the Single Bench, remit the 
case for determination of the other 
grounds of appeal. 


Z, K. Appeal allowed, 
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| ALLAHABAD HIGH COURT. ^ 
SECOND CIVIL APPEAL No. 1803 ÓF 1921, 
June 22, 1923. 0000 
Present :—Mr. Justice Lindsey and 
Mr. Justice Sulaiman. - 
SHEO NANDAN AND OTHERS— 
DEFENDNTS — APPELLANTS 
Ue SiS 
BALGOBIND MISRA AND ANOTHER= 
PEAINTIFFS—RESPONDENTS, 

Agra Tenancy Act (ITI of 1901), s. 9, scope of 
— Entry as to fixed-rate tenancy in Revenue papers 
— Presumption, whether rebuttable, 

The presumption about thé correctness of the 
entry made at the time of the last revision 
of resoris before the commencement of the 
Agra Tenancy Act, mentioned in section o of 
the Act, is conclusive only to. show that 
the land was a fixed-rate tenancy at tlie tiite 
the entry was made. : There is no presumptiou 
that the nature of that laud can never in future 
be aitered, The mere fact that the land continues 
to be recorded as a fixed-rate tenancy cannot neces- 
sarily mean that it has ever remained such a 
tenancy; and evidence can be adduced to show 
that it has altered its nature subsequent to the 
date ofthe entry, Such an alteration may be 
effected by surrender, ejectment, express agree- 
ment with landlord or merger.[p. 648, cols. x & 2.] 

Per Sulaiman, J.—Section ġ ot the Agra Tenancy 
Act iu terms is not confined to a dispute between 
landlord and tenant, It is quite generaiin its scope 
and is applicable to all cases where a dispute as to 
the nature of tenancy arises no matter whetlter 
that dispute arises against a landlord or not. 
[p. 648, col. 2.] "n = 

Jainath Pathak v. Kalka Upadhva, 13 Ind, 
Qas. 643: 34 A. 285; 9 A. L. J. 238, referred to, 

Per Lindsay, J.—The scope of section 9 of 


the Agra Tenancy Act js strictly limited 
and the rule laid down in that section 
can only be applied in litigation arising 


between a Jaudlord and tenant, when the matter 
in issue between the landlord and tenant is the 
nature of a tenancy. [p. 643. col. 8.] 

Jainath Pathak v. Kalka Upzihys, 13 Ind, 
Cas. 643; 34 A. 285; 9 A. L. J. 238, relied on. | 

Second appe^l frome decree of the Dis- 
trict Judge, Benares, dated the 21st ef 
July rg2r. | 

Mr. M. A, Aziz, fur the Appellants. 

Mr. N. C. Vaish, for the Respondents. ' 

. JUDGMENT. 

Sulaiman, J.— This isa defendants’ appeal 
arising out of a suit for pre-emption. 
The vendor, Gaye, was a zemindar of patit 
Subhao. He executed two sele-deeds in 
favour of defendants Nos. 2 and 3 and 
defendant No. 7, respectively. Under tke 
first sale-deed he purported to sell his 
a-annas and 8-pies share in the patti, and 
under, the second a number of plots speci- 
fied therein as fixed-rate holdings. The 
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deféndants Nos. 2 and- $.are the sons -of 
Sheo Nandan, defendant No. r, and defend- 
ant No.7 ishiswife. Theplaintiffs brought 
this suit to pre-empt both these transfers 
on the allegation that: they together con- 
stituted one transactiof in favour of the 
defendants'family. There was. also some 
dispute às to the actual sale consideration. 
The plaintiffs alleged that they were co- 
sharers in the same pali with the vendor 
and tinder the custom -prevailing -in the 
ag they were entitled to pre-empt ‘the 
sale. 

Oa behalf of the defendants the existence 
of the custom oi pre-emption was denied , 
it was pleaded that the sale considerations 
were truly entered in thetwo documents 
and that these were separate transactions. 
It was further pleaded that the plaintifis 
were precluded under the provisions of sec- 
tion 9 of the Agra Tenancy Act from saving 
that the plots were not fixed-rate holdings 
but. zemindart properties, and that 
there being no custom for pre-emption 
with respect to tenancy holdings the claim 
with respect to these plots was not mair- 
tainable. ; 

The Court of first instance decreed the 
claim holding that there was a. custom 
of pre-emption in the village, that the 
fixed ratetenancies had become proprietary 
interests and were liable to pre-emption... 
O3 appeal the learned District Jucge 
accepted the findings of the Court of first 
instance and dismissed the.appeal.' f 

As there has been some dispute with 
regerd to the constitution of this mahal, 
I think it desireble to mention the follow- 
ing facts. . < 

In theSettlement of 1881 the plots men 
tioned in the plaint were recorced as fixed- 
rate holdings of Subhao's family. In:the - 
year 1893 there was a'perfect partition 
of theentire village which was divided 
into three distinct mahals. Mahal Bishen 
Dyal consisted of 5 aiiis, 3 of which were 
real (asli) patits, the other 2,being shamilat 
pattis. The evidence of the Patwari; 
supported by the entries in the khewat 
and the khkatauni, which are not contra- 
dicted by any ‘other evidence makes it 
quite clear thet all the fixed-rete holdirgs 
belonging to Subhao’s family were at 
the partition placed in. pati Subheo of 
which Subhao'sfamily was £he:sole propriee- 
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tor. The effect of the partition, therefore, 
was that the fixed-rate tenar.tsceasec tole 
the tenants of the other co-percer.crs of 
the mahal, and all their fixed-rate bolch {s 
were included in their own faiti. The 
legal consequence df such a change ot victisly 
.;Was to bring about a merger, a complete 
absorption of the fixed-rate tenatcies 
into. zemindaré rights. After’ the parti- 
. tion of 1893, therefore, therecan kero coult 
-that, in the eye of the law, the fixed-rate 
. holdings ceased to exist. The riglts erd 
interests of the owners were only tkose 
‘sof ordinary proprietors. It is acmitted, 
.however, that in the khatauni these plots 
.continued to be recorded as fixed-rate 
holdings. . ` l 
The contention on behalf of the defendant- 
. appellant is that it is not open to the plaint- 
-iffs to show by any evidence that these 
plots are other than fixed-rate holdings. 
. Strong reliance is placed on section 9 of 
the Agra Tenancy Act and the ergumert 
is that, so long as the Revenue papers have 
not been, actually corrected the prest mp- 
-tion. is absolutely conslusive thet these 
plots are fixed-rate holdings to the pre- 
-sent day. Section gin terms isnot corfired 
.to a dispute between landlord end tenant. 
"The words “as against a lardlord ” aie 
not there at all. The section is quite 
.generalin its.scope and is applicable to 
ali cases where a dispute as to the nature 
.of the. tenancy arises, no matter whether 
that dispute arises against a lendlord 
.or not. ^'^ . < 
It isi conceivable that such a dispute 
` -may arise in proceedings: to which tke 
landlord is not at all aeparty. Under 
section 20 (1) of the Tenancy Act the 
-interest of a permanent tenure-holder 
-or of fixed-rate tenant is leritable eccorcirg 
to his personal law. Whereasother ten- 
ancies devolve according to the rule laid 
down in section 22. A dispute mey very 
well arise between the rival heirs of 2 
deceased tenantand the question of tke 
true nature of the tenancy may have. to be 
decided in a litigation to which the landlord 
is no party. Is itopen to either setot these 
heirs.to go behind the entry st the lest 
revision ofrecords and adduce eviderce to 
the contrary? In my judgment the Legis- 
lature intended that this should not te 
allowed, The presumption under section 9 is 
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Conclusive,” The only way to displace it 
is by prouuciug 2 jucickd decisiun in pIu- 
ceediags iustitutea before the Act, and in 
no other way. From 4lis it does rot, 
however, follow that thereis a corcitsive - 
presumption under the section for all time 
to come that the true nature of tke lands 
is thut of a fixed-rate tenancy, The pre- 
sumption can only be that the lands were: 
fixed-rate tenancies at the time wken the 
entry was made. There is no presumption 
that the nature of those lands can rever 
in future be altered, 

There are many ways in which fixed- 
rate tenancies may come to an erd, e, g., 
by surrender, eJectment, express agree: 
ment withthe landlora, or, as in this case, 
by merger. I cannot, therefore, see Low 
one can shut out evidence diiccted to show 
tbst a new position has risen since the 
Settlement. It has been suggested in argu- 
ment that, so long as the entries in tke 
Reveuue papers remain uncorrected, the 
presumption contin es. But Low can a 
Correction be ever made after the coming 
intotoiceof tke Act ? Whenever the Courts 
are moved for making the correction, tte 
presumption, according to the appellant's 
Contention, must stand in the way, 

The Full Bech, in the case of Jainath 
Pathak v. Kalka Ujpadhya (1), did not 
mean to lay down anything more than that 
'' the entry mentioned in section 9 is con- 
clusive proof oily ss to tbe nature of 
the teaancy " and not as to the title to 
it; or, to be more- exact, whether the 
person recorded wes a permarert terure- 
holder or a fixed-rate te ant or net, 

I must presume conclusively that in r&8r 
these plots were fixed-rate Loldirgs, Lut 
I am of opinion, that there is notbirg in: 
section 9 which 'precluaes a Court from 
going into the question whether the effect 
of subsequent everts has or has not been 
to alter its nature. As I have already 
stated, the effect of the partition of 1803, 
was to briag about a complete merger by 
which the fixed-rate holdings were destroyed 
and absorbed into zeminderi rights, After 
that the owners becume full proprietors. 
Lhis is the finding of the learned District 
Judge, which, in my offinion, is fatal to this 


(1) 13 Ind, Cas, 6433 34 Ai 2853 9 A, In- 93.298; 
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appeal. The plaintiffs clearly had a right 
to pre-empt the sale, zs the custom of pre- 
emption exists in the Village, and the prop- 
erty sold was a proprietary ir.terest in 
the mahal, I would, therefore, dismiss tke 
appeal. E | 


Lindsay, J.—I agree that this appal should 
be dismissed, but I wish to add afew words 
regarding the arguments based upon sec- 


tion 9 ofthe Tenancy Act. In my opinion ` ; 


th:t section could not be used in the pre- 
seat case for the purpose’ of defeating the 
claim of the plaintiff pre-emptor. It 
seems to me that the scope of section 9 
is strictly limited and that the rule laid 
down in that section can only be applied 
‘in litigation arising between a landlord 
and tenant when the matter in issue Letween 
the landlord and tenant is the nature of 
a tenancy. 

‘The Tenancy Act only professes to 
rezulite litigation regarding agricultvral 
tenancies and in thet view it seems to me 
we ought to limit the scope of. a section 
such as section 9 and ought not to assume 
that it was theintention of the Legislature 
to lay down a rule which should be of uni- 
versal application so zs to govern the legal 
relations of persons who do not stand inter 
se as landlord and tenant. 


The Full Bench cese of this Courtreported 
as Jatnath Pathak v. Kalka Upadhya (1) 
seems to me to be the clearest possikle 
authority for this view. That ruling, to my 
mind, lays dowa that section 9 can orly be 
had recourseto incases of dispute between 
a semindar and his tenant as to the nature 
of the tenancy end the section was framed 
for the purpose of rrovidirg a rule of evi- 
deace - which should govern the decision 
of such cases. It is clearly laid down jn 
the ruling in question that the entry men- 

-tioned in séction 9 is conclusive proof only 
as tothe nature of the tenancy. In the 
present case no question of the nature 
of tenancy arises between a landlord and 
his tenant. The plaintiff does not stand 
in the relation of landlord to the defendant- 
appellant who is the purchaser of this 
property. I hold, therefore, that section 
g could not be applied to the facts of the 
present case in order to show that the 
plaintiff had no right of pre-emption and 


that the property was still a fixed-rate 
tenancy and not the z:mindari property- 
of the person who sold it. DMBE a 

By the Court.—The orderof the Court 
is that the appeal fails and' is disthissed 
with costs including in, this Court fees 
cn the higher scale. ` P 

M.a, A. & NH. Appeal dismissed 


PATNA HIGH COURT. 

APPEAL FROM APPELLATE DECREE Nos. 760 
OF 1020, 360, 362, 364, 365, 367, 368, 369, 
370, 372, 373, 374 AND 700 OF 1921. 

January 30,1923. ^ 
Present -—Justice Sir B. K. Mullick, KT., 
and Justice Sir John Bucknill, Kr. - - 
JALDHARI RAI AND oTHERS— 
DEFENDANTS—APPELLANTS 
versus i l 
MUHAMMAÐ ABDUL KABIR AND 

“OTHERS— PLAINTIFFS-—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. I-I, 
para. 21— Arbitration, private— Award, parily in- 
vahd, whether cam be vemitied— Award con aining 
provisional, unceriain and contingent condition, 
validity of— Invalid award, whether can be set up 
as defence.. 

WeEere an arbitration is made without the 
intervention cf a Court and an applicaticn is made 
to file the award, if the award is gccd in part 
anf bad in part, the Ccwit cerrct remit it to the 
arbitratcr for amendment or declare valid the 
part to which no exception is taken even if itis 
separoble from the bad part. [p. 652, col. 2.] 

Dinabandhu Jana v. Chiniamoni Jana, 26 
Ind. Css. 697; 19 C. W. N. 476, Kuni Lal 
v. Benwari Lal, 48 Ind. Cas. 711; 4 P. L. J. 394, 
relie on. 7 , 

“An award which contains a decisicn cn a pcint 
which was not referred to the arbitrator is in 
excess of jurisdicticn and is bad. [p. 652, col. 2.] 

An award which cannot be enfciced in Ccurt 
cannot be set up as a defence to'a suit. [p. 653, 
col. r. < a 

An nd containing a provisional, uncettsin 
and contingent direction is bad. fp. 653, col. 1. 

Anaward directed that one of the parties shal 
execute a mortgage if legally. necessary: . 

Held, that the direction being uncertain and 
contingent, the award was bad. Tp. 653, col, x.] 

Appeal from thedecision of the Subor- 
dinate Judge, Second Court, Gaya, dated 

the 30th July, setting aside the decision of 
the Munsif, Third Court, Gaya, dated 
the 23rd. December 1919. | D. 
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` Messrs. Rai T. N. Sahat and D, C. Varma;. 
for the Appellants. 

Mr. N. C. Sinha, for Messrs. Muhammad 

Iskfag and Muhammad Hasan Jan, for the 


Respondents. 
JUDGMENT. 

Mullick, J.—Tifese 14 second appeals 
arise out of 14 suits brought by the M#kar- 
raridars of the ro-annas odd-pies share of 
Mauza Chehal against their tenants for 
declaration of title and recovery of posses- 
sion of certain holdings. It appears that 
the holdings were held partly on nagdt 
and partly on bhauli rent and on various 
dates in the years x910, the tenants execut- 
ed kabuliyaisin favour of the plaintifis com- 
Muting the bhauli tents into nagdi rents at 
tates of Rs. 12 and Rs. ro-8-o per bigha. 
Shortly after the execution of these 
kabuliyats the plaintifs obtained 
rent-decrees against . the ‘defendants 
for the arrears of part of the year 
1315, the whole of the years 1316, 
1317 and for part of the year 1318 Fasli. 
These decrees were obtained after contest 
and it seems that, at the time wher judg- 
ment was given, certain süits were pending 
in which the tenants impeached the validity 
of the kabuliyats and asked, that they should 
be: set aside. In making the decrees in 


the rent-suits the Court made an express. 


reservation thatthe queston of the validity 
of kubuliyats was not decided; that ques- 
tion was decided about a month later 
. When the declaratory suits were dismissed. 
The relevant dates of disposal were different 
for the different. tenants but taking as 
an example the principal tenant Jaldheri 
Rai, who is concerned with Suit No. 140 
of I9gI9, corresponding to Stcond Appeal 
No. 760 of r920, I find, that the rent- 
decree in his case was passed on the 18th 
April 1912, and kis declaratory suit was 
dismissed on the 30th May r912. 

. Nothing further appearsto have been done 
by either party in the Civil Court for some 
time; and the contest was shifted to the 
Criminal Courts and after various orders 
. hàád Been taken before the Sub-Divisional 
Magistrate. of Nawadah. we find that; 
on the30th June 1913, a number of tenants, 
including Jaldhari made an application 
to.the Collector of Gaya praying that 
disputes between the landlords. and them- 
selves might be settled by the Executive 


Authority. It is to be noticed that in 
this application the only prayer was, that 
the malik might be inducedtotake his decree 
money in instalments. No other matter ` 
in dispute was mentioned to the Collector. 
The petition was sent by .the Collector 
to the Sub-Divisional Officer of Nawas 
dah and, after considerable difficulty, the 
parties Were prevailed upon to resort to 
arbitration. ; 


Now, the first petition for a reference 
to arbitration was one made by tbe tenants 
on the Ist October 1915 to the Sub-Divi- 
sional Officer of Nawadah. At that time 
a proceeding under section 107, Criminal 
Procedure Code; was pending against Abdul 
Aziz, the son of one of the proprietors, 
and he had been called upon by the Magis- 
trate to show cause why he stovld not 
give security to keep the peace towards 
his tenants, and, on the 2nd October 1915, 
the plaintiffs replied with an application 
before the same Officer and agreed to an 
arbitration and the appointment of Rad 
Sahih Beni Madhab Prasad. It is clear 
that these two petitions, taken together, 
form the foundation and the basis of tke 
arbitrator's jurisdiction. 

There ate also fout other petitions which 
were made to the arbitrator himself and 
which amplify the matters in dispute but 
do not in any sense constitute the original 
reference to arbitration. They detail, on 
the one side or the other ,the various griev- 
ances of the parties and ask the arbitrator 
to take them ‘into consideratior. 

It will be as well at this stage to take 
these six petitions in their chronological 
order. 

Exhibit X.—'The tenants’ petition, dated 
the 1st October 1915, recites that a case ` 
for executing a fresh palta in respect of 
the lands held on the #aqdi system in the 
said mauza and for making the dues pay- 
able by instalments is pending. before 
Sub-Divisional Magistrate of Nawadah, and 
that the petitioners have appointed. Rad 
Sahib Beni Madhab Prasad as arbitrator 
“to decide of his own: accord regarding 
the execution of fresh patia either nagdi 
or bhault and settle.the dues and make 
them payable by instalments and the 
maliks (mukarraridars) and the: petitioner 
(the-vavyats) will-accept the same,’ Jt 
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is to be noted that by this time the land- 
lords had executed their rent-decrees and 
had brought the holdings of all the defend- 
ants in the present suits to sale and taken 
delivery of possession and, I think, itis clear 
that this petition refers to the necessity 
for the execution of a fresh patta in order 
that arrangements might be made between 
the landlords and the tenants for the re- 
settlements of the holdings upon a new 
contract, It is also to be noticed that 
the petition does not in ary way state 
that there was any dispute pending between 
the parties as to the amount of the arrears 
decreed by the Civil Court.. The only 
dispute mentioned was, whether payment 


Was to be made in one instalment or was. 


to be distributed over a number of years ; 
and as for the dues to which reference is 
made, it is clear that these dues refer to 
the rents accruing between the time of the 
rent-decrees and the date of the award. . 

Exhibit B.—The landlords’ petition of 
the 2nd October rgr5 is more general 
in its terms and the following words in 
the vernacular are sufficient to explain 
what, in the opinion of the landlords, was 
the dispute submitted to arbitration. ‘These 
words are:— 

“Is kisse ko jo badar mian hamlog ke 

esh hat kisi panch ke supurd kiya jae. 
Banabw fidwian raiyan o fidwian , Mukara- 
vidavan ne Rat Saheb Babu Beni Madho- 
Prasad Sahib, Hony. Magistrate Nawada 
ko bahhushi  khahtsh upne aptie panch 
waste infasal ammoorat tesfia talab Ro 
mokurar kia.” 

It refers to the dispute es “Is kisse” 
that is to say, this matter or this story 
and by implication the reference is to the 
disputes mentioned by the tenants in their 
petition of the previous day. ‘The land- 
lords meant that the matters submitted 
to arbitration were the matter of the exe- 
cution of a fresh patta arid the settlement 
of the question of instelments. No other 
matter was within the jurisdiction of the 
arbitrator; l oa 

The next petition (Exhibit 16) is one by 
the tenants to the arbitrator on the 25th 
October 1915, asking him to settle the 
following points: >- 

(i) the execution of the patla; 

(2) the settlement of dues; ` 

(3) the question of instalments; ` 


" (4) the remission of 2 kathas in every 
"gha. according to the practice of Survey 
epartment; . 

(5) the question of expenses for Gilandazi, 

To this. the landlords made two replies: 

(1) by a petition dated,the 27th October 

1915 by the landlords of the 5-annas 4- ` 

pies share, and (2) by a petition (Exhibit 


30) dated the 7th November 1915 by the 


plaintiffs who are now before us. ‘here 
was nothing of much interest in. the peti- 
tion of the 5-annas 4-pies landlords; but 
in Exhibit 30 the plaintiffs asked for a 
determination on the following points, 
namely :— : i 

(x) mesne profits ; 

(2) the houses erected by Jaldhari since 


“the delivery of possession to the landlords ; 


(3) certain wrong entries in tlie Settle- 
ment Records in favour of a thtkadar 
named Karu Rai; i 

(4) the length of the standard of measure- 
ment, and i 

(5) the rate of rent at’ which the lands 
should be re-settled with the vatyats. 

Now, with regard to the last point, it is 
quite clear that the landlords asked for an 
enhanced rate and also contended that un- 
less the tenants who asked for re-settlement 
paid up the whole amount of the dues, 
re-settlement should be refused or, at all 
events, re-settlement should be given 
only in proportion to theamount paid. 

There were two further petitions, one 
by the tenants, dated the 12th December 
-I915, and the other Exhibit Br by the 
plaintiffs on the same date, In the former, 
the tenants pleaded that the habuliyat 
rent was too, high end esked that a fair 
rent be fixed. They also asked for instal« 
ments; butin paragraph 4 of the petition 
there was an altogether new request, name- 
ly, that the dues payable should be calcula t- 
ed not from the date on which the tenants 
became liable but from the date on which ` 
terms of a fresh patta were fixed by the 
arbitrator, This is the interpretation which 
T give to paragraph 4 of the petition and it: 


-has at least the merit of explaining the 


arbitrator’s. decision to remit the claim 
for the years preceding 1318. The reply 
of the landlords (Exhibit B 1) asserted that 
the #<qdi rent as fixed by the kabuliyat 
was feir and, in paragraph 5, it was prayed 
that the arbitrator may, after considering 
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_all the facts and referring to the papers, 
decide the matter accordingly. 
` Now, on a perusal of these six petitions, 
itis quite clear that the arbitrator had no 
authority to remit any part of the money 
which the plaintifs were entitled to claim 
. by the decree of the 18th April 1912, 
The arbitrator submitted his award oa the 
29th April 1916, He remitted the claim 
in respect of 1315, 1316, and 1317 and for 
1318 he allowed rent not at the Azbultyat 
rate (which was claimed in the plaint) 
but at the rate of Rs. ro for lands assessed 
in the babuliyais at Rs. 12-8-0 and at Rs. 
7-8-o for lands assessed at Rs. 10, From 
the year 1319 up to the date of his award 
he allowed the plaintiffs compensation at 
the reduced rates fixed by him but for 
the waod4lands he accepted therates entered 
in the plaintiffs’ previous jamabandis ; and 
with regard to the question of instalments 
he directed that the defendants should 
pay down in cash a quarter of the sum and 
that for the remainder they should execute 
a histbandi for payments spread over a 
period of 7 years;end he elso directed 
that the tenants should mortgage their 
holdings if it '' was legally necessary to 
do so." 


Although it is alleged by the defendants 
that the plaintiffs accepted this awerd 
and payments were made by the defend- 
antsupon the basisof thisaward,ithas been 
found asa fact by thelower Appeltcte Court 
that these allegations are false;and we 
must now take it that the award was not 
accepted by the plaintiffs. It is said 
that the 5-annas 4 pies (nali ks have accepted 
the award; but with theme we are not 
concerned. The material pointis, that on 
the 5th April 1919 the plaintiffs filed the 
suits now before us impeaching the award, 
and praying that it should be declared 
null and void;and they also prayed for 
declaration of their title as auction-pur- 
chasers and for recovery of possession 
against the defendants. 


The Munsif tried all the suits together 
and found that the award was valid. 
On -appeal by the landlords that decree 
has been set aside and the Subordinate 
Judge has decreed the suits and directed 
the Trial Court to determine the mesne 


pr ofits. : 
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Now itis a fact that since the year 1315 
the tenants have not paid one penny out 
of the rent due to the landlord and that 
they have been in occupation of these 
lands in spite of delivery of possession given , 
to the landlords by the Civil Court; after 
the rent suits there was a Cadastral Survey 
and Settlement of the village, and they were 
recorded as trespassers in occupation. Un- 
less the award is valid they cannot resist 
ejectment and to me it is quite clear that 
the learned Subordinate Judge is right 
in the view that he took of the case. 

There can be no doubt that upon the 
terms of reference as stated in Exhibit X 
and Exhibit B, which are the only two 
documents on which his jurisdiction is 
founded, the arbitrator had no authority 
whatsoever to remit any portion of the 
decree-money. The question was never 
in dispute and the tenants when they 
asked the Collector and the Sub-Divisional 
Officer to assist them in the matter of an- 
arbitration never dreamt of disputing their 
liability. The rent suits were kotly con- 
tested ; no reduction was claimed at the 
trial and it was not till their petition of the 
I2th December to the arbitrator that the 
idea came into the heads of the defendants 
to ask that the dues should be paid not 
from the date on which they accrued but 
from the date on which theaward was given. 

That being so, the award was in excess 
of jurisdiction and was bad; and the ques- 
tion is, whether the bad part can be separat- 
ed from the good part and the Court car 
give modified relief by affirming the geod 
part. I think, it is not possible to do so 
in the present case. Whatever the law 
in Eagland may be, it is now settled in 
India that where an arbitration is made 
without the intervention of a Court and an 
application is made to file the award, then 
if the award is good in part and bad in part, 
the Court cannot remit it to the arbitrator 
for amendment or declare valid the part 
to which no exception is taken even if 
it is separable from the bad part. The 
High Courts in India are agreed upon this 


' point and it is necessary only to cite Dina- 


bandhu Jana v. Chintamoni. Jana (1) and 
Kunj Lal v. Banwari bal (2). In this last 


) 26 Ind, Cas. 697; 10 C. W. N. 476. 
) 


(1 
.(2) 48 Ind, Cas. 7115.4. P. lu. 1.394. .. 
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Mentioned case the learned Judges pointed 
out that it was unfortunate, perhaps, that 
in this country clause 2X of the 2nd Sche- 
dule of the Civil Procedure Code does not 
give any power to confirm an arbitration 
in part where it has been made without the 
intervention of the Court, but that the law 
was that, even where a portion of the 
award open to exception can be separated 
from the rest, the only course open to 
the Courts was to refuse permission to file 
the award. If, therefore, in the present 
case the tenants cannot enforcethe award 
in Court, they ought not, in my opinion, 
to be allowed to set up the award asa 
defence in this suit. 

- The other ground upon which exception 
must be taken is that the arbitrator has 
given a direction with regard to the execu- 
tion of a mortgage bond for the liquidation 
of the arrears which is wholly uncertain 
and contingent. He says, that if it is 
legally necessary, tken the tenants will 


execute a mortgage | as security 
for payment of the instalments. 
Now, what does this mean? Does 


it mean that it is contingent on legal 
opinion obtained by the plaintiffs or legal 
opinion obtained by the defendants? It 
may be assumed that the legal advisers 
of the plaintiffs. will declare the necessity 
of a mortgage and those of the tenants 
will deny it. Who is todecide the point? 
The arbitrator has not decided it, and, 
therefore, the award is provisional and 


uncertain. There is yet another objection. © 


The plaintiffs are co-sharer landlords and 
have purchased the holdings of the tenants 
and are entitled to retain them on payment. 
to the 5-annas 4-pies landlord, the propor- 
tionate share of the rent due to them. 
li the tenancies are occupancy holdings 
not capable of transfer without the consent 
of the lanalord, then obviously a mortgage 
by the tenants in favour of, the plaintiffs 
will not bind the 5-annas 4-ples landlords 
and will be wholly ineffectual in giving 
the paintiffs any security unless the latter 
give their consent to the transfer. There 
also the award is provisional, uncertain 
and contingent. — i 


As for the other points argued before 
us, I think, the arbitrator had authority 
to reduce the rent as he has done. The 
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kabuliyat executed by the tenants was 
for the period 1318 to 1326 F. S. inclusive 
and while holding that the rents in thet 
contract were fair, the aroitrator made an 
appeal for mercy and compelled the land- 
lord £o show some generasity ; his decision 
may not have been logical but upon the 
terms of the submission he was entitled 
to make the reduction. 

“The result, however, is that the plaintiffs 
are not bound by theaward and are entitled 
to recover possession of 'the suit lands. 
The plea of payment which was set up 
by the tenants, though believed by the 
Munsif, has teen disbelieved by the Sub- 
ordinate Judge and we are bound by that 
finding of fact in second apreal. 

In these circumstances, the learned Sub- 
ordinate Judge’s decree is right and the 
appeals must be dismissed with costs. 

With regard to the question of mesre 
profits the Subordinate Judge has already 
decided that the matter is to be determined 
by the Trial Court and, therefore, the inquiry 
upon that point will take its course. 

Bucknill, J.—I agree. 

Z. Ez Appeals dismissed. 


LAHORE HIGH COURT. 

SECOND Civi, APPEAL No. 1656 oF roer. 
March 31, 1922. 
Preseni:--—hMr. Justice Abdul Raoof. 
Musammat DURGO—DExFENDANT— 

APPELLANT 
Uersus 
PREM SINGH, MINOR, THROUGH HIS FATHER 
FATEX CHAND alias FATEH SINGH— 
PLAINTIFF—RESPONDENT. 

Custom Alienation-— Widow, whether can gift 
nomeancestral property of husband— Construction of 
document—Gijt or Will. 

Under the Customary Law of the Punjab no 
female ‘in possession of immoveable property 
inherited from her husband has power ordinarily 
to make a gift of such property ; and no distinction. 
can be made between ancestral pr 


In construing a 
fat ‘as possible, 
[p. 654: col. 2.3 . 
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. In order to decide whether a document is a 
deed of.gift or a Will it is necessary to find out the 
intention of the person who executed it. If he 
‘tended that the transfer should take effect 
immediately in his lifetime, the document must 
be held to be a»gift. -If, on the other hand, he 
intended that. the provisions of the document 
should take éffect' pon his death, the document 
must be held to be a Will [p. 654, col. 2.] 
— The mere use of.the word “Will”. in a document 
wili not make it a Will if it was really intended 
that the property should vest in the donee im- 
miu E the lifetime of the donor. [p. 655, 
COE T. p. NE 

Second appeal from a- decree . of the 
District “Judge; Hoshiarpur, dated the 15th 
March 1921, affirming that of the Munsif, 
First -Class, Kangra, dated the 11th August 
1920, . l 

Lala Mehr Chand Mahajan, for the Appel- 
lant. * 
- Lala Jagan Nath, for the Respondent. 


: JUDGMENT.—The facts of this case 
are few and simple. The land in dispute 
betonged to one Diala, a Kotoch Rajput, 
‘of the. Kangra District. On his death it 
"came into the possession of his widow Mus- 
ammat Bidia Devi. The Musammat is 
' said to have alienated the land in favour 
of the plaintiff, Prem Singh, by a document 
dated the sth August 1919. She died on 
the x5th August 1919 and on her death the 
land was mutated in the name of the defend- 
ant Musammat Burgi, widow of Devi 
Ditta, a cousin of Diala. Prem Singh sued 
for possession of this land. on the 
strength of the above document which is 


marked as ‘Exhibit P-3 on the record. The. 


document is. alleged by him to be a 
Wil. The suit was resisted by the defend- 
ant, who is in possession, mainly upon 
two pleas, namely, (?) that the document, 
the basis of the suit, is a deed of gift and 
being unregistered - is inadmissible in evi- 
dence, and (ii) that Musammat Bidia Devi 
being entitled to a life-estate only as a 
widow, she hadno power to make a perma- 
nent alienation by a Will in favour of the 
plaintiff, "Phe Trial Court found on both 
these points in favour ‘of the plaintiff. It 
held the document to be.a Will and on the 
question of, the validity of the aliena- 
tion it held that inasmuch as the land 
in suit was not ancestral and as Musammat 
Durgi had no power under the custom to 
. contest the alienation the plaintiff acquired 
a valid title under the Will. .It-also. held 
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that it was proved that Mussammat Bidia 
Devi had the customary power of making 
a Will in favour of the plaintiff.:. On all 
these grounds the Trial Court granted a dec- 
ree for possession to the plaintiff. - . t 
The defendant, Musammat Durgi, ap- 
pealed, but the decree of the Trial Court. 
was upheld by the learned District .Judge.: 
The defendant has preferred this second 
eppecl.and two contentions have been raised 
on her behalf:—(1) relating to the nature and 
character of the document sued, upon, and 
(11) in respect of the power of Musammat 
Bidia Devito make a Will. The document 
is, no doubt, styled as a Will, but in order to 
decide whether it is adeed of gift or a Will 
it is necessary to find out the intention 
of Musammat Bidia Devi. Ifshe intended 
that the transfer should take effect immedi- 
ately in her lifetime the document must be 
held to be a gift. If, on the other hand, 
the lady intended that the provisions of 
the document were to take effect upon 
the death.of the lady it must be held to be 
a Will. Reading the document as a whole, 
in my opinion there can be no possible doubt 
that the lady intended that the property 
should vest in the donee: “immediately. In 
spite of the fact that the transfer is styled 
as a wasiat, I find the following clause 
which leaves no manner of doubt, what the. 
Musammat intended :— . —— ; l 
 ".Aur agar zindgi. muzhar reh gai to bhi 
ainda guzara ki mustahag hungi.” E 
If the document was intended to take 
effect afterthe death of the lady there was 
no necessity for his clause. In my opin- 
ion the lady was quite. conscious that she 
had parted with the property in favour of 
the plaintiff and that was why she made 
a provision for her maintenance. in case 
of her continuing to live. According to 
the general rule of construction, no part of 
a document as far as possible is to be left 
out as redundant. Both the Courts below 
have ignored the effect of this clause above 
mentioned. The learned judge of the Ap- 
pellate Court has referred to this, clause in 
his judgment and to the contention put 
forward'om behalf of the plaintiff on the 
basis of that clause, but he has not tried 
to meet the arguments All that he has 
said in his judgment om this point is: " But 
I consider that the tone and meaning of 
the document. taken. as a svhole.is that. it ig 
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in fact a Will and not a deed of gift." This 
finding entirely ignores the contention 
based upon the clause. It is not necessary 
to referto the various authorities cited 
before me to support the, proposition 
that the mere use of the word ‘wasiat 
cannot make a transaction a Will if it was 
teally intended that the property should 
vest in the donee immediately during the 
lifetime of the donor. I am, therefore, 
clearly of opinion that the document is a. 
gift and as such required-registration under 
clause (a) of section 17 of the Registration 
Act, and that being unregistered was inad- 
missible in evidence. On this finding 
alone the suit of the plaintiff müst fail. 

. On the second point Mr. Mehr Chand 
Mahajan has argued that no female in 
possession of immoveable property inherit- 


ed from her husband can permanently - 


alienate such property and that no dis- 
tinction can be made between an ancestral 
property and self-acquized property in this 
respect. In support of this argument he 
has relied on paragraph 64 of Rattigan’s 
Digest of Customary Lawin which the rule 


is thus stated : “ Except as provided in. 


paragraph 39 or paragraph 62, no female 
ih possession of immoveable property 
acquired from her husband, father, grand- 
father, son or grandson otherwise than as 
a free and absolute gift-can permanently 
alienate such property. ` 


'In the case of Dalipa v. Dallu 
Civil Appeal No. 2163 of 1916 a Divi- 
sion Bench, of which the learned Chief 
Justice was a member, described that 
under Hindu Law -a widow takes only 
& limited life-interest in the estate 
and the nature of her interest can 
never alter even though there be a com- 
plete want of heirs. The learned Judges 
went on to observe that, “so faras we ate 
aware, it has never been suggested that the 
life-interest in an estate which custom grauts 
to a widow is in any way wider than the 
Leda which she takes under: the Hindu 
Law." AN 
. So far.as the parties to the present case 
‘ate concerned, the 7/waj-i-am of the Kangra, 
District prepared by Mr. Middleton 
also supports the proposition. At page 
go of Volume XXVIII is to be found. the 
‘question and answer on the subject. Ques- 
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tion No 45 embracing almost all the que: 
tions arising in connection with this matter 
was put in the following words —- _ 
 "Ouestion No. 45. What is the nature of 
the widow’s interest where she succeeds? 
What rights of alienation bas she? 

"()) Under what special circumstaaces 
or for what specialpurposes.can she alie- 
nate ? 

-“(ii) Is any distinction made in this matter 
between moveable aud immoveable ances- 
tral and acquired property, or in respect 
of alienations to the kindred of the de- 
ceased ? Supposing alienations to be per- 
missib'e, whose consent is necessary to 


“make it valid?" 


The custom was thus stated in the an- 
swer : mE 

Auswer.—The widow succeeds to a 
limited life-interest in the estate only. Tere 
is no restriction on her power to alienate 
moveeble property. She can, however, 
only alienate ancestral immoveable property 
or immoveable property acquired by her 
husband, temporarily and for legal neces- 
sity, 4.c., for payment of her husband's just 
debts, or Government Revenue to defray 
the expenses of her daughter's marriage 
or family or for any other special and sufi- 
cient reason. She has, however, no power to 
effect a permanent alienation. No dis- 
tincticn is drawn between ancestral proper- 
ty and property acquired by her deceased 
husband. The widow making an aliena- 
tion should first offer to do: so to the colla- 
terals and only on their refusal should she 
alienate to a stranger." 

In the case of Gobinda v. Nandu (1), 
Letters Patent Appeal No. 136 of rigor, 
the learned Chief Justice, sitting with Mr. 
Justice Martineau, made the following ob- 
servation. :— E | 
“In this case, however, we are dealing 
with alienations made by females whose 
power of disposition over the property was ` 
admittedly restricted, and it has been held 
by a Division Bench in Civil Appeal No. 128 
[Diyal Kuar-y. Mehtab Kaur 
(2] that the estate of a widow under 
Customary Law ‘is subject to the same rega 
trictions as that of a widow tinder Hindu 
Law.” E | . : S 


(1) -74 Ind, Cas. 644; (1922) A.L. Ri (Ia) 217. > 
(2) 74 Ind; Cas. 639 .3.ud Figs or eg 
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"These ate two recent decisions of this 


High Coürt which have a direct bearing 
on thequestion to be decidedin this cese.. 


In accordance with the rule laid downin 
these cases I must hold, that- Musammat 
Bidia Devi had mo power to make the alien- 
ation: relied -upon by , the plaintiff. -The 
plaintiff, therefore, has*acquired no ‘title 
under the document sued upon. On this 
ground also: the suit of the plaintiff must 
fail.: In: view of the above findings this 
appéal must succeed. - 

"Y aécordingly accept the appeal and, set- 
ting dside the judgments and decrees of 
the Courts’ below, dismiss the suit of the 
plaintiff with costs in all Courts.. 
pP Appeal accepted. 


+ 
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ALLAHABAD HIGH COURT. 
FIRST CIVIL APPEAL No. 223 OF 1020. 
i l March 20, 1923. 
Present:-— Mr. Justice Walsh and 
"Mr. Justice Ryves. | 
REKHAB DAS—DEFENDANT 
—~APPELLANT 
am Ps VETSUS 
Musammat SHEOBAI AND ANOTHER— 
ü PLAINTIFFS— RESPONDENTS. 
- Evidence Act (I of 1872), s. 308— Presumption 
as to death, extent of —Dale of death, whether can be 
presumsd—Res judicata. . 


What the Conrt may presume under section. 


108 of the Evidence Actis confined to the factum 
of death. It cannot presume that, because a 
person: has not.been heard of, he died at any 
particular.moment, orin.any particular way, or 
from: any particular cause. [p. 657, col. 1.] 


“Muhammad Sharif v. Bande Ali, 11 Ind. Cas.’ 


24734 A. 30: 8A. L. J. 1052 (F. B.), followed, 
ven 338 of the Evidence Act ‘enables a 


Court to shift the burden of.proof, that a person: 


who was aliveat 2 given date is still alive, on 
to the party who asserts it, if he has not been heard 


of for seven-yeors by people who presumably: 


would have heard:;of.his being still alive; and 
if the Court is .satisfied, in the circumstances of 
the case, that.he is dead, having regard to the 
definition of “ proof” in section 3 of the Evi- 
dence Act, it may. presume and find as a fact 
that he is dead. -But it does not follow that 
merely because a person has not been heard of 
for seven years, where there is no positive or 
reliable evidence that he is in fact alive, the 
Court must Sud that he was dead at the date 
of suit, much less thathe was dead at any given 
pssticujer date. [p 65,0]. 13.. ai. 
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A person belonging to a Hindu joint family 
disappeared, More than seven years after.. his 
disappearance, his, widow adopted a son. The 
missing husband's co-parceners sued for a declara. 
tion that the adopticn was invalid, as made 
during the lifetime of the husband. The widow 
relied on the pr:sumptiou raised by section 108 
of the Evidence Act. The Court decided that 
the husband: was dead but decreed the suit on ` 
the ground that no presumption under the ‘section 
in question could be raised about the death of 
the husband before the date of. the suit, and 
consequently before the date of the adoption. 
The widow made a second adoption after the 
suit. The co-parceners of the missing husband 
again disputed the adoption but the widow urged 
that the question of the death of her husband 
at the date of the previous suit was res judicata: - 

‘Held, thatthe point was not ves judicata as the 
only question material for the derision of the 
previous suit was whether the-husband had died 
béfore the date of the adoption and as the point 
about his death at the date of that suit was not 
“substantially or directly in issue,” the finding 
on that point was not binding, [[:. 657, cols. 1 & 2.] 

First appeal from a decree of the Sub- 
ordinate Judge, Aligarh. . 

‘Messrs. Peare Lal Banerji, Lalit Mohan 
Banerji and Shambu . Nath Chaube, for 
the Appellant. E 
. Mr. Kailas Nath Katju, for the Respond 


ents. 
JUDGMENT. 

. Walsh, J.— We have come to the con- 
clusion that this appeal must be allowed 
and the suit dismissed: The point is a 
Short one,. but an interesting one and not 
so techincal and artificial as it-appeared 
at first sight. We are much indebted to 
Mr. Peare Lal Banerjifor his able argument 
on behalt of the appellant. - The point may 
be stated in a very small compass. There 
is--an undoubted. myestry about: the fate 
of one Kedar Nath, who was engaged in 
commercial. pursuits. He wes a Banta. 
who lived in Calcutta and who, for adequate 
reasons, namely, that he’ was accused 
of embezzelment,. disappeared. This 
happened in December 1907, that is to say, 
just a little more than r3.years before this 
suit. He was only 23. He'had no child- 
ren.- He had a young wife, and although 
feeble efforts have been mide to prove his 
subsequent existence, nothin: definite- is 
known about it. If one -had merely, on 
questions of. fact, -to draw. inferences per-. 
mitted. by section 514 of the Evidente 
Act, many considerations would have to 
be taken into account, including wha: has 
beon- pressed upon us ..on-. behalf of. the. 
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respondent; that in the case of one who was - 


not shown to have left the.country,itis al- 
most certain by now thatheisdead... O4 the 
other hand, onecan not leave out of account 


the fact that;for many years, he had para- 


Mount reasonsfor remaining concealed, that 
a childless wifeis not much esteemed in tliis 
country, and that.the War which followed 
seven years afterwards‘has altered, one may 
say, the comparative. values of ‘inferences 
AS -to the whereabouts of persons whose 
addresses are unknown. Many . Indians 
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parties to that suit, It would beirrelevant, 
because he might be presumed. deed at 
the.date of the suit, and yet not ‘dead. at 
the-date of the adoption which was -the 
ouly material question tg be decided., Eti- 
cotiraged ‘by the observations of the learned 
Subordinate Judge, who dealt with. the 
former: suit, the widow made a second: at- 
tempt-to:adopt,. namely, on the 18th June 
1910; -and having in ‘her favour, or her 
advisers thinking-that they had. it "their 


-favour,.an- expression’ of opinion that the 


have: joined, or followed: the troops, and . 
haveremained:abroad. The Postis far from ` 
perfect, as yet. The widow, alleging pet- 
mission. from her hüsabnd, “a fact which . 
has been rejected. by the | Court below, ' 


man was dead in rgri& and that; therefore, 
he-must be still dead in. 1979, this suit 
was brodgkt.for partition; -based üpon. the 
adoption which itself was based upon the 
alleged. decease before :Juine” 19194; The 


. went through the form of adopting a son 
Av I916-ámd:.the present defendant-appel-. 
.jant -béing them plaintiff, brought. d suit 
seeking, a: declaration .that the adoption 


léatried Judge in disposing “of this. second 


. suit, ina very clear judgment, . without 


disposing: of the - question of fact, has 


. held. himself compelled” to: adopt the 


. Was: void. ` The respondent to this appeal 
setting up the adoption naturally relied namely, trat the issue. of death was es 
‘on. thé presumption, or shifting of the - judicata, thot death in the year 1918. had 


theory om which the: suit was based, 


-onus,defined by section 108 of. the Evidence 


established. in India, as in England, par- 
ztieularly: expressed in a-Full Bench decision 
reported.:as Muhammad Sharif v. Bande 
- Ali (x); that. what the Court may presume 
` under section Io8is confined to the factum 


. “been established in the previous suit, 
Act; Now, if there is one -thing more. 
certain: tham another itis thatitis clearly . 


and that, thereforé; he: was compelled 
by law to: hold that it -was proved 
to have occurred before June roro. In. this 
respect we find ourselves unable to agree 
with him as a matter of law; "There is no 
doubt as to’. his view. "He says: '' When 
once inter partes he was presumed to be dead 


of death.. It cannot prestime that, becáuse : 
, the person: has not:been heárd of, hé died : 
-at any particular moment, or in. any par- 
ticülar.way, or from any particular cause : 
end; thatbeing so, thédefence in;the former - 


when thé ‘question next arises, he will be 
presumed to'Biave died, when it was decided 
inter paties that he is'presumed to be deed." . 
"Thedallacy in that statement is that there 
was no decision infavour of the-presumption 


- suit. was bound:to feil because the presump- 
;tion:being the; sole thing ' which was relied 
ob, the Court was prohibited by law froni - 


.finding that Kedar Näth had died before .. 


| 1915; the daté of adoption. It might ex-- 
press an opinion as strongly as it pleaséd. 


„that he was dead at the date of;the:suit.. 


, but; in my.judgment, that would be a.mere 
dictum, and: even although it framed an. 
issue; atid went to the length of holding 
- that he.was' dead at the date of.suit, it., 
would not bean issue as defined by:sectior : 


Ii of the Civil Procedure Coae, “‘substan- 
tially or directly ii dssue" between: the 


“2 
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of his death inter partes, There was merely 
an expression? of opinion. The question 
whether he, could be presumed to. be dead 
inter partes in that suit was not one which 
was ‘* substantially or directly -it issue | 


within the meaning. of section XI of the 


Code." “We, therefore, .think: that the 
decision^on the question of res” judicata 
was wrong. We feel‘less-hesitation -in. dis- 
missing the suit, which after all we are . 
bound to do if that is our. view, inasmuch 
as,.at any rate in my opinion, this suit is 
premature, and really an. abuse of the 
Couzt. The respondent’s Counsel pressed 


. us on the question a fact, namely, that the 
death was proved... But when-one listened. 


to him one realised that he was unable..to 


‘pursue. ‘the argument. on the. question. of 
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fact, without continually grasping thé wez- 


° »s pon, if I may so describe the presumption 


which he professed as frequently to have 
throwi away. Thetis to say, while at one 
bteath he disclgimed any desire to use 
the presuinption, it found a frequent place 
-in his argument, and necessarily so, because 
theactual evidence of this man's death is 
nil, and the surrounding circumstances can 
‘only be. treated as giving rise to a legiti- 
mate inference of fact, ‘greater or less 
' aécording to the particular opi iion of thein- 
.dividual who is asked to draw theinference. 
: I feel it desirable to express my view 
-~ - about two aspects of this part of the re- 
spondent's argument. In thefirst place, 
Y have no faith in a case which I am satis- 
fied has been run, if I may use the expres- 
sion, by some legal gentleman propeunding 


“woman either herself thinks, or is entitled 

to ask a Court to think, that her husbarid 
' was dead ih 1919 and her absencefrom the 
. box and her failure to produce any evidence 


. before the. Court tending to show that. 


.she:has latterly regarded herself; and been 
regarded by her friendsand relations as a 
. widow, is certainly riot encouraging to any 
‘one who is asked to-draw an inference 


“which might be destroyed in one blow: 


: by. the re-appearence of this comparatively 
young man. If she is not prepared to state 
her reasons for her own belief, it is rather 
_a strong thing to ask the Tribunal to do 
“ what she appears to shrink from. Secondly, 
and I am very much impressed by this 
view of the case, if we were to hold other- 


wise, it seems to me thatit would always . 


be possible, in the unusudl circumstances 
which have arisen in this case, for a plaint- 
iff, desirous of benefiting by à presumption 
of death, to bring a suit, which he or she 
' knows i: bound to fail, asking the Court.to 
find death ata particular’ date of the süit, 
which is admittedly immaterial, and having 
' gota dictum in favour of. an immaterie] 


. issue in a suit which ought never-to have: 
. -been brought at all, to bring another suit, ` 
“and to try and force the Court to the length . 
- of following the presumption which it has. 


| ^glreody made by án irrelevant dictum 
in an improper suit. That. would amount 
to an abuse of the: process of the Court, 
"Three further "observations arise which 
' seem relevant.. Even if we followed the 
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suggestion of the respondent's Counsel, and 
-Stirting to examine the evidence de novo 
eqdeavoured to arriveata decision on.the 
issue of fact, we could then do no. more 
than act on the presumption that Kedar 
Nath was dead at the date of this suit. 
The Full Beach decision prohibits us from 
finding that he was dead. before that date. 
It seems to me, therefore, that a decision 
would not benefit the plaintiff. I do not 
think furthermore, that in the first suit 
the Judge, "who is the same Judge who 
decided the süit and who is particularly | 
clear in the expressions of his reasoas, ever 


- intended to say what it is alleged .that he 
. did say, namely, that he was satisfied that | 
, the man was dead at the date of suit. The 
sen tence relied upon is merely his way, in 
uem . mv opinion, of interpreting section 108 in 
‘a theory. One question is whether this- 


the English tongüe. It'should: be observed, 


furthermore; that in the appeal. from .this 


judgment in the first suit to the District 
Judge, the question of the correctness 
of otherwise ot the dictum, and its legal . 
effect upon the position, of the parties dis- 
appeared altogether, andit ceased to possess 
any claim to amount to a decision inter 
Subordinate. Judge in his 
judgment in.the' first suit said :— “Under 
section.ro8 of the Evidence Act the only. 
presumption will be that Kedar Nath is now 
dead." "This seems merely his way of 
interpreting the presumption which may 
legitimately be drawn: under section 108, 
viz., that he was dead at the date of the suit 
and not at any earlier date. “Finally Iam 

satisfied that no injustice can.be.done to 

the plaintiff by the dismissal of this pre- 

mature suit. There are methods. known 

to the law by whichoshe can establish 

theissueoffact in her favour if the strength 

of her case permits, I think this Suit is an 

indirect attemptto get adecision in favour 

of the-adoption about which her advisers 

had. some qualms. ` The appeal; therefore, 
must be allowed and the suit dismissed 

in all Courts with: costs. The money 

deposited by the appellant by way of se- 

curity will be re-paid. . oe 


This order is withput prejudice to any 
previous order which we have made pro- 
viding the conditions imposed upon the 


.re-admission of this appeal, the defendant 


having been guitly of every possible neglect 


Vot..24) 
RÉKHAB DAS 9. SHEOBAS. 


before he eventually was enabled to 
.the matter before this Court. 
Ás en addendum to the EDA judg- 
"ment we are asked to state that there is 
a second poiat which the appellant, if he 
had failed upon the point which we have 
just decided in his favour, desired to raise, 
namely, that the widow, having no per- 
mission from her husband, could not adopt 
after the estate vested in the surviving 
‘member of the joint family. ` As all 
the facts are ascertained on that 
question and in the event of this case 
goling further and the decision of that ques- 
tion becoming necessary, all the material 
for its decision isavailable upon the record. 
_We think we should be serving no public 
interest by hearing arguments upon it, 
being of opinion that the suit ought to be 
dismissed in any case. We are told that 
the point is a ‘troublesome one. 


bring 


Ryves,J.- I agree in the order proposed . 


and generally in the reasons stated by my 
learned brother. 

It seems to me that-section 108 of the 
Evidence Act enables a Court to shift the 
burden of proof, that.a ‘person who was 
aliveata given date, on to the party who 
asserts that he is still alive, if he has not 
been heard.of by people who presumably 
would. have heard of his being 
, Still alive after seven years, and if 
Satisfied in the circumstances of the 
case, that he is dead, having regard 
to the definition of “proof ? in section 3 
of the Evidence Act, it may presume and 


find as a fact that he is dead. But it 


' doesnotfollow that merely because a person 
_hasnot been heard of for seven years, where 
there is no positive or reliable evidence 
that he is in fact alive, the Court must 
find that he was dead at the date of suit, 
much less that he wes dead at any given 
particular date. This, I think, is thefallacy 
underlying the judgment of the Court below. 
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ship which is never heard of again, or 
where, ashappened in a case within my 
kaowledge i in this Court, a man started in 
a country-boat on ordinary business to cross 
the Ganges then swollef and, turbulent 
in flood miles wide, in the rains, and neither 
he nor the boat'was ever heard of again. 
After seven years of absence, on proper 
evidence, a Court might well act on section 
108 and hold the man :was dead when the 
suit was brought. On theother hand, there 
was another case in. this Court where, in 
my awn experience as Government Ad- 
vocate, a man wanted for murder, was 
unheard of for over: Is years, and 
thereafter by accident was discovered and 
arrested in Rangoon, where he had been 
living „all along and - prospering. Each 
case must be decided on its facts, having 
regard to the probabilities of hümén life 
and conduct. 

Waat are the facts here? 'The husband, 
aged 23, was in business in a Bania’ s firm in 
Calcutta. He embezzelled “his -master’s 
money, and to avoid prosecution deliberate- 
ly absconded, presumably with.the money 
in his pocket. So far as the evidence goes, 
he has not-been heard ‘of since, but is it 
reasonabl y probable, from the point of view 
of the “‘prudent’man,” to believe that he 
is in fact dead? He had every reason to 
remain “perdu”; there is no limitation 
against criminal prosecution in India. 
True, heleft behind a young wife. We have 
no evidence as to whether his relations with 
his wife were happy or otherwise. People of 
‘this caste are married young without pre- 
vious acquaintance usually. We do know 
that she was childless, and as she must. 
have been married to him forsome years, 
having regard to the habits of the country, 
and hed no child, he may well-have des- 
paired of getting a son. Forall we know, 
he ‘may now be ‘prospering with a new, 
family in Kenya or East Africa, or Burma, 


I doubt if even now the wife broughte suit” or any of the other. places- outside India, 


for a declaration that her husband was now 
dead, whether the Court, on the evidence 
on the record as it stands, (particularly in 
the absence of any evidence given by the 


wife) would be justified in holding that the 
husband. was in fact dead. In a case where 


a man has no ostensible or ‘probable reasot. 
` to disappear, it might be otherwise. 
a gase where a mau goes ou a voyage in a 


Take 


where itis coninion knowledge that Indian 
Bantas-and ‘pediats have settled. There 
is the additional fact that the:wife was ap- ` 
parently notleft in indigent circumstances, 
so that there was no stringent obligation 
oa the husband to provide for. her supports 
The learned’ Judge.below has not come to 
a decision on the merits, As pointed ‘out 
by my learned Wala, he has held tuat 
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«by reason of his previous judgment (which, 
;hoWever, did not decide that the husband 
wis dead then) he was barred.by the rule 
of “res judicata” from holding otherwise 
now. .Ifeel some doubt whether we should 
.yét-have remanded the case. back, but, on 


thé whole, I agree with the order proposed.. 


E v K.& N. H. Appeal allowed, 
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APPEAL. FROM THE. CALCUTTA HIGH COURT. 
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` | Present :—Lord Atkinson, Lord 

.. -~ Philimore and Sir John Edge, KT. 
SACHINDRA NATH ROV AND OTHERS 

 —PLAINTIFFS—APPELLANTS 

EE. Do YENSUS | 000 E 

"MAHARAJ BAHADUR SINGH AND 
` OTHERS—DEFENDANTS-— RESPONDENTS. 
* Limitation Act (X V of 1877), Sch. I P, A b. 179 
m- A ppeal'dtismissed in default — Execution of decree 
— Limitation, operation of— Decree nisi in morigage 
gult-—Limitation — Construction of document—Morl- 
gaze, equitable, by morlgagee—Morigage, original, 
satsfied—Deed of indemnity to protect mortgagor— 
‘Payment by mortgagor of barrez decree on equitable 
morigage-—-Morigagor's right to be indemnified. 

In. the case'ob the dismissal of an appeal 
‘against a decree for want cf proszcution, the 
- Pefiod of limitation for .execution of the decree 

under the Limitation’ Act of 1877 runs from the 
date ofthe decree. and: not from that of the 
disntissal of the appeal. [p. 663,. coi, 2;] D 
, Abdul, Majid v. fawaht Lal; 23:1nd. Cas. 619 ; 
36 .A.:330 ; 16 M. L. T. 44; 12 ALL. J. 624; 
r6-Bom: L. R. 395; 18 C. W. N. 963; 19 C. L. J. 
626:;27 M. L. Jin 17; (1914) M. W.N. 485; 1 k. W. 
483, (P-.€:) and Batuk Nath v. Munni. Dei, 23 Ind. 
Cas. 044 ; 41 1. A. 104; 36'A. 284 ; 18 C. W. N. 
449 4:12 4. L.]..596 1 39 C. L. 1. 5741 16 Bom, 
É. R. 360327 M. L.J.1; 16M. L. T. r;rí,. W. 
729; (t914) M. W. N. 437 (P..C.), referred to. 

: In-the case.of a decree nisi sade in a mortgage 
suit, the period of limitation: for execution under 
the Limitation Act of 1877 1s only three years and 
not th ee years plus the period given by the decree 
. for relemption. [p. 663, col.-2.] 

. There is do provision 1a the Limitation Act of 
1908 so retrospective 1n its.effect as to revise and 
make effective a decrée, which, before the date of 
it$'coming into operation, had become unenlorce- 
ableby lapse of time. [p. 694, col. r.] l 

. A mortgagee created an eyuitable mortgage by 
depositing the mortgage-deed’ with a third party, 
Subsequently the mortgagor having satisfied. his 
mortgage, he contracted to indemnity him agaiust 
“all ‘losses, damages, actions, clains, suits, 
." demands and-accounts "’ in respect of the mort. 
fage-deed or “any money owing or duc thereunder 
or otherwise howsoever or for any act doue. by 
' him, the:-mortgagee, with respect to the said 
mortgage-deed."’ -Subsequently, the third party 
gota decree on his equitab e mortgage against the 

. Qrigitial mortgagor but did: not enforceit within 
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limitation. The mortgagor, satisfied it aftet it 
had become unenforceable by lapse‘ of time, and 
then. sued his. own micrtgagee to recover the 
amount paid on the basis of the indemnity con- 
tract. It was urged in defence that the payment 
being voluntary, the mortgagee was-not liable-to 
make gocd the amount: . 

Held, that, although the payment made by the 
mortgagor was voluntary in the sense that it was - 
‘madein payment of a decree that had become 
unenforceable by lapse of time, yet the mortgagee 
by depositing the mortgage-deedas security with 
the third party had blistered, encumbered and 
lessenel the value of the mortgagor’s equity cf 
redemption, and that the latter was, under the 
very general terms of the indemnity contract, 
entitled to recover from the mortgagee what it 
had cost him to remedy the damage done to the 
property by paying off the encumbrance which 
.the mortgagee had by his own act created. [p. 


664, col. 2; p: 665, col. 1.]. TE P 
_’ Appealagainst a judgment and decree of 
the Culcutta High Court, dated the. 21s 
‘of July 10916...” . 
' Sir George Lowndes, K. C, and Mr. J.M. 
Parikh, forthe Appellant.  - / 

Mr. Kenwothy Brown, for the Respondents. 

JUDGMENT. 

Lord Atkinson.—The financial dealings 
batweex the several: ‘partie: concerned, 
oit of waich the appeals inthis case have 
arise, are somewhat complicated. It 
is, however, necessary to examise them 
in order to understand. -clearly the 
points calling for decisioa. On the 8th 


March 1886, the 12th May 1887, and the 


I2th My, 1892, the predecessors-in-title 
of the appellants im this litigation, styled ` 
the Roys, Borrowed from oae Dhanpat 
Singh three sums of Rs. 3,00,000; 
Rs. 20,000 and Rs. 15,000. respectively, 
and secured the repayment thereof with 
interest at the rates stipulàted by three 
mortgages bearing the above’ respective 
dates of certain immoveable property 
beloaging to them, the Roys. These mort- 
gages Were presumably in the ordinary 
form.coaveyances of the absolute interest 
in the property pledged with the usuel 


'provision for redemption, coupled with 


covenants by the mortgagorsto pay the 
debt due under them. The Transfer of 
Property Act permits in Caleutta the cre- 
ation of equitable mortgages by deposit 
of deeds. Accordingly, Dhanpet- Sirgh, 
o1 the 3rd June 1893, created at Calcutta , 
a1 equitable mortgage of the property . 
of the.Roys, comprised in these mortgoge- 
dasds, by depositing these latter documents 
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with a firm trading at Calcutta as Shewaram- 
K 113 1 ^1 Cnaind, ‘hereinafter styled ‘‘the > 


firm," tosecure there-payment of Rs.70,000 assizus shall, 
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KE) That the: acres his pue exer: 
ios, admiiistrators, representatives and 
at all. times hereafter, keep’ 


lent by them to him, with interest tillt12 mottzagors, their heirs, executors, iade. 


paid. It is not clear whether, at this par- 
ticitlar date; the Roys hàd notice of. this 
transaction. ‘Early in the year 1894, 
Dhanpat Singh, instituted two ordinary 
Mortgagees’ suits, against the Roys to 


recover the amount secured by the three. 


first-mentioned mortgages. The equitable 
Mortgagees,’ the firm, were not made 
parties to these'suits or either of them. 
The Roys contested. these suits gnd ulti- 
mately 2 settlement was come to , where- 
by Dhanpat Singh ‘accepted a sum of 
Rs. 1,20,000 in fullsatisfaction'and discharge 
'of the amount due to him for principal ané 
‘interest o1 the three legal mortgzges. "The 
Roys hed not this sum .of Rs. r,20,000 
available. | ' 


They were, in consequence, obliged to 
raise the money to pay Dhanpat Singh 
the arranged sum of Rs. r,20,000. They 
accordingly borrowed from. the “Eestern 
Mortgage Agency Company, hereinafter 
styled "the Company” a'sum of Rs. 2,009,000 
and secured the re-payment of it with in- 
terest by executing tothis Company a mort- 
gage, dated the 23rd April 1894, of all tke 
property comprised in the three first men- 
tioned mortgages. By reason, eppérently, 
ot the existence of the equitable mortgage 
- created by the .deposit.of. the. mortgage- 
deeds, an expedient was adopted. -A 
deed of even date. with the. mortgage, 
namely, the 23rd April 1894, was executed 
by Dirnpat Singh, by which.he after -ac- 
knowledging the receipt of the sum stipt- 
dated for, released the lends and. permises 
maitiored in the three mortgages from 
all claims, etc., under these instruments 
and protected the Roys by a covenent 
iri, the words following from all cleims, 
which might be mzde- against them in res- 
pect ':of: any iof the matters therein merė 
tioned. The covenant ran thus:— . 


42: ` "Phe mortgagee both ney fo o1 
himself, his heirs, executors,  administra- 
tots, representatives er d assigrs covencrt 
with the mortgagors, their heis, executors, 
administra tors, hen and 
assigns 1 in manner tellowing :- se KI 


‘tion, and made in the first suit a 


‘ministrators,. representatives, -and assigns: 
their and exch ‘al ‘their egtates and effects. 
harmless and indemnified against all losses 
dimsges,: actions, claims, suits, demancs: 
and accounts in respect of the-said three 
saveral - hereinbefore recited deeds : of 
mortgage, or any money owing or duethere- 


‘under or otherwise howsoever.or for any 


act done by. him, the seid mortgagee, with 
respect to the said deeds. 

'*(b) That jthe mortgagee shall forth- 
with cause the ' said two suits, respectively 
numbered 75 and, 301: of "1894, now. pend- 
ing in the Court. of tle Subordinate Judge 
in the District of Murshidabad to be forth- 
with compromised on these terms and peti- 
tions to that effect filed accordingly.” 

The deed.containing this covenant was 
duly registered. on the day it bears dete. 
The plaintiff, Dhanpat Singh, in - each of, 
the two suits instituted by him, lodged; im 
‘pursuance of the terms of tke séttlement, 
a petition praying that these.suits might 
be disposed. of according to the terms: of 
the sattlement which had been arrived at. 
The Court granted the prayer of this -peti- 
decree 
dated sth May 1894, and; in the. Second 
Suft, a decree-dated the 7th May 1894, 
waereby it was in each suit respectively 
decreed that the suit having been amicably 
‘settled, it should be disposed of, ‘that 
the claim ‘of the plaintiff should be taken 
to have ‘been satisfied, and that each : party 
should bear-his own costs., : 

On the 17th’ July 1896, Dhanpat Singh 
paid tothe firm, on foot of the hundis 
-he had made to them, Rs. 42,000, and pro- 
cured from the firm à release from: all further 
liability on all these hundis .on the ‘terms 
that this compromise was to be without 
prejudiceto the: Company” srights to enforce 
their lien against the-properties comprised 
in the. three mortgages. 


On the 11th May 1897, the firm, insti- 
tuted a suit “against ‘the Roys and tke 
Comoany in the Court of the Subordinete 
Judge of Murshidabad to|recover the sum 
due.under their equitable mortgage, which 
latter they; claimed. had priority: over -the 
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legal mortgage .executed to the Company 
on the 23rd April 1894, and further, thet 
they were entitled to enforce their claims 
against the properties comprised 
three original mortgage-deeds deposited 
with them, and also againstthe Roys per- 
sonally. The heirs and personal represen- 
tatives of Dhanpat Singh; deceased, were, by 
the order of the High Court, made defend- 
antsin thesuit. They are the firstfour re- 
spondentsin the present appeals. The Roys 
and the Company contested this suit, axd, 
on the 28th February 1903, the Sukordi- 
nate Judge delivered judgment in favour of 
the plaintiff firm, holding that they, ur.cer 
their equitable mortgage, were, es teger¢s 
the ` Rovs. entitled to tke sum of 
Rs. 27,223-4-9 ror principal, interest 21d 
costs with interest t 6 per cert.till paid. 
subject to the mortgage to the Company 
of the 23rd April 1894, which le held tad 
priority over the equitable mortgege of 
‘the firm, He made the decree usvel 
. in ordinary mortgage-suits thet the Roys 
‘should pay the sums found to be due, 


with 6 per cent. interest, within six 
months from the date of the decree, 


failing ^ which the properties covered Ly 
‘the three first-mentioned mortgages should 
be sold subject to the lien of the Com-. 
pany. — > 

" Against this decree, both the Roys 
‘and the firm appealed to the High Covrt 
at, Fort William. The appeal of the Roys 
was dismissed with costs. The Court Leld 
that. the mortgage of the Company had 
not priority over the equitable mortgege 
of the frm, that the appeal of the latter 
should be allowed, and fnade a decree 
declaring that the frm was entitled to a 
valid equitable charge on the lands, 
covered by the three mortgages, and thet 
in default of payment either by the Com- 
pany orthe Roys, of what was due upon 
that security, the mortgaged property or 
a sufficient part of it should be sold to 
‘meet the plaintiffs’ claim, and that, unless 
the parties should agree as to the amount 
due to the plaintiffs, an eecount skovld 
be taken of what was due. No absolute 
order for sale in default of paymert of the 
sum due wes ever made on this Cecree, 
Against these two decrees, the Roysobtained 
from-the High Court liberty to appeal to 


in tke. 


‘His Majesty in Council. The record was 


printed, No. 56 of 1910, and sent to the Office 
of the Privy Council. Meanwhile, however: 
the firm, by deed dated tke 28th Jure 
1907, reciting the executicn of all tke deeds 
hereinbefore mentioned, the creation of 
the equitable mortgage, the: renting of the 
Several decrees made in the litigetion 
which had taken place tetween tke parties, 
and, further, thet tke two decrees of tte 
High Court dated tke 2€th Argrst 1605, 
mzde in tke Appeals Nos. 184 end 208 of 
1903 respectively, were still vrsatisfed 
tiat there wes due thereon to tle firm 
tke sum of Rs. 45,377-5-6 with irterest 
calculated up to dete, thet the fim Led 
agreed to assign tle said decrees to ore 
Edwsid Hugh Bray (party thereto) et tle 
“price or sum” of Rs.23,0ccessigreé te lim 
the two aforeseid decrees dated the z(ih 
August 1905, and all money row cr tele- 
after to beco e due thereurcer resycc- 
tively and all tenet ard advantage under 
the said decrees respectively dc nci?g ihe 
charge eveated on the lands and premises 
described in the schedule ilereio, to kold 
the decrees and all tke otber premises 
thereby assigned or mentior.cd or inter.ced 
so to be assigned unto the said Edward 
Hugh Bray, his executors, administrators 
and asigns, absolutely and for ever. This 
deed was duly registered. 


This Edward Hugh Bray wasa Director 
of a Company which acted as Agents for tke 
Company, the mortgegees in the deed of 
tke 23rd April 1894. Tte Ross cesired 
to pay to Bray the sum of Rs. 50,000, 
due under the two decrees,  assigred 
to him. They  eprereitly kid rect 
money at their commard for that priyose 
and, accordingly, they Lorrowed frem tke 
principal, the Company, to pay thet’ Com- 
pany’s Agent, Bray, this Rs. 50,000. By 
deed bearing dete tke rst Fekruery 1910, 
made between the Roys and the Company, - 
reciting that tke Roys had requested the 
Company to lend them the sum of 
Rs. 50,000 to enable them to pay end satisfy 
theamount tten dueto Edward Hugh Bray 
uncer the two decrees of the zCth August 
1905, which tke Company egrecd to do 
on having there-paymert tkereof with 
interest secured on the lancs of tke Roys 
therein mentioned; these lands were 
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therein mortgaged to the Company. ‘The 
deed expressly stated that these.lands 
were subject to the encumbrance created 
by the two decrees of 26th August 1905 
alleged to be vested.in Edward Hugh Bray 
of 8 Clive Street, Calcutta. 

To cerry outthis arrangement, the parties 
had recourse to, probably having regard 
to their conflicting interests, the worst 
and most dangerous of all econo- 
mies, The three parties, the Roys, Bray, 
and the Company employed the same Soli- 
citors, Messrs, -Morgan end Compeny, by 
which imprudence each party had imparted 
,to him or them all the information 
dealing with the transactio.. which the 
commos Solicitor had derived from both 
the’ other parties. ‘The payment of 
the Rs. 50,000 was made in this 
way. -The Company drew a cheque in’ 
fvour of Morgan and Company for 
Rs. 50,000. Morgen and Company endorsed 
this cheque : “To Babus Shyama Cheran 
Roy, Parbati Charan Roy and Sachindra 
Nath Roy, or order" and these three endor- 
sees, in their turn, endorsed it-te“ E H. 
Bray, Esquire, or order." Thecheque-was- 
paid to Bray and he, having thus been’ 
paid, the Roys ceased further to prosecute 
the appeal to His Majesty in Council.. ' 

On the 16th April 1910, the appeal 
was, by an order made in the usual 
course in the Office of the Privy Council, 
‘dismissed for want of prosecution. 


On the 15th November 19ro, Bray filed: 
an application in the Court of the Sub-- 


ordinate Judge certifying that these two 
decrees had been fully paid and praying: 
for an order that they were fully satisfied.: 
The first four respondents got -notice of 
this applicetion and did not object. On 
‘the 24th May 1911 
Judge madean order to the following effect 
that: “ the decree be noted as finally 
disposed of in full satisfaction.” 


Sir George Lowndes for ‘the appellants 
contended thit no absolute order. on the. 
decrees for sale having been obtained, 
the equitable mortgage was, under the 
88th and 89th sections of the Transfer 
of Property Act, 882, still alive ard did 
not merge in the decrees, He also assured 
the Board that, at this period, it was 
considered in Calcutta that the 
of limitation under the Statute of Limitation 
of 1877, tan when a decree was dismissed 
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the Subordinate 


period. 
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for want of prosecution, not from the date 

of the decision of the decree appealed 
against ; but from that of the dismissal. 
Of course, the Board accepts with the ut- 
most confidence that assurance, but ittis 
not the law. Two cases decided in the 
year IgIA4 establish this. The first is the 
case of Abdul Majid v. Jawahir Lal (1) and 
the second, Batuk Nath v. Munni Dei (2). 


.In the first, the judgmert of the Boerd 


was' delivered by Lord Moulton. It was 
decided that, under the Statute of Limi- 
tation of 1877, Schedule II, Art. 179, the 
period of three years named therein ran 
in such a case from the date of the decree 
appealed against and not from the date 
of the order to dismiss the appeal for want’ 
of prosecution. The ground on which the 
decision was based was thus stated by. 
Lord Moulton: ‘ The order (7.¢., the for- 
mal order) dismissing the appeal for want 
of prosecution did not deal judicially with 
the matter of the suit, and could,” in 
no sense, be regarded as an order adopt-. 
iig or confirming the decision appealed 
from. It merely recognised authoritatively _ 
that the appellar.t had not complied with. 
the conditions under which the appeal 
was open to him, and that, therefore, he 
was in the same position as if he ned not, 
appealed at all," The period of limita- 
tion ran from thedateof the decree. The 
decision in thesecond of the last mentioned 
cases is to the same. effect. : 
The next question to be considered is, 
which of the two Limitation Acts, that of 
1877 or that of 1908, applies to this case. . 
That must, it appears to the Board, be 
determined by the condition. in which ` 
the decree stood when the latter Statute 
came, into force on the 1st January 1909. 
Sir George Lowndes contended that, 
where a decree nisi for sale is made in a 
mortgage suit, the period of limitation 
mentioned in the Act of 1877 is in effect 
three years plus six months, the. period 
given by the decree for redemption. Their 
Lordships cannot accept that view. Ihe 
sale is merely somethi: g to be done under 
the decree. A certain time is fixed by the 
(1) 23 Ind, Cas. 649; 36 A. 350; 16 M. L. T. 441. 
I2 À. L. J. 6241: 16 Bom, L. R. 895: 18 C. W. N. 
963; 19 C. L. J.626; 27 M. I. J. 15 (1914) M. > 
W. N. 485 TL. W. 483 (P. C.). 
(2) 23 Ind. Cas, 644; 41 I. A. 1041 36 A. 2841 18 . 
C. W.N. 7401 12 A. L. J. 596; 19 C. L. Jo 574: 16 
Bom. I. R. 360; 27 M. IL. J. y 16 M. I, T, IT 
Ly, W, 729) (1914) M, W, N, 437 (P. C. | 
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decree within which it.is to be done, but 
the, decree is operative from its date and it 
is the length of time, during: which .it 
is operative that the Statute of Limitation 
looks to. The date of the decrees being 
the 26th August , 1905, they became .un- 
enforceable by "proceedings 'commenced 
after the 26th.August -1908. Bray was 
paid. the amount due on the 2nd February 
1970, .0ne year and three months after the 
statutory period. had. elapsed, and over 
thirteen months after the,Ist - January 
1909, -when-the latter Act had come into 
operation. There is no provision in this 
latter Statute so retrospective in its effect 
as.to revive and make effective a judgment 
or decree which, before: that date, had þe- 
come, unenforceable by. lapse of time. The 
payment: of these. decrees, by the Roys on 
the 2nd February 1910 was voluntary in the 
sense that they could not, by ary legal 
proceedings founded. upon the decree 
in: which these fects had been elicited, 
and relied upon, have been compelled, to 
make them.. 

‘The suit ont of which this appeal nis 
arisen was, on. the gth September 1912, 
instituted by the Roys in the 
Subordinate Judge, as above mentioned. 
against the representatives .of Dhanpat. 
Singh and others, claiming to recover under 
the. deed of indemnity of the 23rd April. 
1894, - the amount paid by the Roys- to 


Bray, with interest thereon till paid, and , 


other sums amounting in ell to Rs. 27,000. 


The. plaitit is long and involved. It states. 


. fully, however, -the creation by Dhanpat 
Singh 
deposit with the. firm of the three mortgage- 
deeds and the ‘transfer of the two decrees 
of the 26th August 1905 to Bray on the 
23rd June 1907, and then avers that Brav 
was, ebotit to. execute those decrees, ard 
. that; “ considering. it was more advisable 
to aiticably pay off the decretal debt, 


than bear the-cost of exectition ,” the Roys. 


borrowed súm of ‘Rs. 50, ooo. from the 
Conipany on a mortgage and paid the same 
to Bray for’ the satisfaction of the debt-due 
upon. the decrees. In paragraph Ir of 
the plaint it is submiitted that, under the 


deed: of indemnity, the Roys were entitled- 
to. recover the, whole of the debt due to. 
the firm and the costs of the suit relating: 


“to it, “which: the Roys ` were obligéa to- o paye 
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of the equitable mortgage by the. 


Maharaj Bahadur Singh, one of. the défend- 
ants, filed in reply to this ‘plaint, ‘a written 
statement, raising many quite untenable 
defences to which it is unnecessary to refer. 
In its thitd paragraph, he, however, avers 

that the suit of the plaintiffs is barred 
by limitation in respect of the different 


- Sums of money sought to be recovered and, 


in its fifteenth paragraph, further avers 
that, even if the Roys had paid to Bray’ 
the sum alleged it was a mere voluntary: 
payment, and that the plaintiffs were, 

therefore, not entitled to .recover it from 
the defendants, the representatives ot 
Dhanpat Singh, deceased. The defendent 
No. 2 also-filed a written sta tement raising 
the same defences. 

‘The Subordinate Judge held (1) that. 
the claim of the Roys under the indém ity 
deed was not barred by limitation, that, 
under the 83rd section of the Limitation, : 
Act, the right to ste ran from the time they, ` 
the plaintiffs, were indemnified which was 
the 2nd February 1910 when they paid 
Bray the Rs. 50,000 ; and (2) that it was 
too latefor the defendants to raise the de- 
fence that thepayment was a mere voluntary 
payment ana that, therefore, -the plaintifis 
were entitled to recover the sums,claimed. 
On both these points the High Court came. © 
to a different. conclusion. ‘They held that; 
as-the decrees of the 26th August 1905 
had not been kept alive by obtaining ip. 
absolute order for sale, the remedies upon ' 
them were barred by ‘limitation, that the 
decrees were not-enforceable and that-the. 
defendants were not precluded from. raising. 
this point. They, therefore, allgwed the 
appeal, 

Their Lordships concur with the’ High 
Court in the two corclusions above -mén- 
tioned, but they differ fr. m them as to the 
consequences which the High Court ap- 
parently thought necessarily foll owed from 
these conclusions. 

‘the words of the irdemrity are very 


‘wide and fer redching. They provide that 


the Roys are to be indemnified from ard 
against all losses, damages, actions, and 
claims, and/or for any act done by Dhar pat 
Singh with respect tothe three mcrtg: ge- 
deeds. It was perfectlytopen to the plairt- 

iffs to have replied to this plea that, thobgh 
the decrees could not have been enforced. 
against, them: by Bray, Pu ‘Singh, 
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had by his own actin depositing the deeds 
asa security with the firm, blisteréd} ercum- 
bered and lessened in. value theit equity 
of redemption in the property mortgaged by 
these deeds, and that they were, under the 
words of this indemnity, entitled to recover 
from his representatives what it had cost 
them, the Roys, to remedy the damage he 
had done to-thetr property by paying off 
the encumbrance upon it which he haa, 
by his own acts, created, — -- 

- The difficulty, however, is not in dis- 
covering a-principle of law entititling the 
plaintiffs to recover; itis in finding eviderce 
in the case to show that the principle is ap- 
plicable. This is possibly due to the fact 
that the whole litigation was based: on 
the. two decrees and on those alone. If 
the task. cf those conducting the cuse for 
the plaintiffs had been to elicit the irrele-: 
vant and leave the relevánt hidden end 
obscure, they could not well have' suc- 
ceeded better, -It seems incredible, but 
itis, that there is nota -particle of evi- 
dence, written or parol], as to what was 
done with .the three miortgage-deeds, 
by the deposit of which the encumbrance 
' on which the two decrees of 26th August 
I905 were, based was created. It is not 
shown whether the firm delivered them to 
Bray when the decrees were assigned to 
him, or whether Bray delivered them to the 
Roys when the decrees were paid, as whether 
they were delivered by Brey or by the Roys 
to the Company when the mortgage -of 
the rst February 1910 was executed and 
the Company's cheque endorsed over to 
the Roys. On these, important points.- 
the Board is left to conjecture what would 
bethenatural dnd probable course fof pru- 
dent men in their own interest to take. But 
that is not all, Nota particle of evidence 
is elicited to prove the important statement 
in the plaint that Bray was about to exe- 
cute the two decrees, and that the Roys 
thought it wiser to settle the decreés ámi- 
cably than ‘to incür.the costs of e sale, 
Tf this were true, the fact that the Roys 
had to borrow money from the Compeny 
to pay these decrees, even though they 


might have ‘been mistaken as. to their ` 


enforceability, would? not' alter the posi- 
ion. Their expenditure would still have 
been incurred to cure the injury Dhanpat, 


Singh. had done them by. pledging the - 


mortgage deeds. This point has been raised 
before: theit Lordships for the first time, 
and the difficulty which the Board have in 
dealing with it illustrates fercibly the 
wisdom,of the rule which prohibits the 
raising of new points einvolviig ques- 
tions of fact after the trial is. over, when 
evidence of fact could have been given 
touching those .questions, hed’ they been 
then raised. It-was suggested that this 
question. was raised before the High Court, 
That is a mistake. ‘The passage in the 
judgment of the High Court on which 
that suggestion wes founded runs' es fol- 
lowst—. > NS 

'* For the deferidents-appellants, three sr- 
guments were addressed to us:—-(x) That 
the payment by Roys to Mr. Bray was volun- 
tary, and so they could not recover it; (2) 
thatthe contract of indemnity wasin fraud of 
the. sub-mortgagee, Raja Gokil Des; and 
that the plaintiffs being parties with Rai 


‘Dhanpat Singh ‘Bahadur to that fraud 


were not entitled. to recover the amount 
from their joint wtong-doer; and (3) 
that the payment was really a payment 
by the Eastern Mortgage and Agercy 
Company and not by the plaintifs] . - 

“The third argument hes rot keen 
seriously pressed. ‘There can beno doubt 
whatever that the plaintiffs’ got credit 
for the amount of the decree as part of -the 
cheque of Rs..50,000 which undoubtedly. 
passed through their accounts." 4 

"The point here raised was that it was 
the Company who really paid Bray, and 
it was supposed to be answered by -the 
fact that the Company's cheque was er- 
dorsed. tothe Roys. 

To send the case back to the Court of 
the Subordinate Judge to ascertein whit 
has heen done with these mortgage-deeds, 
whet was the arrangement made in 
respect to them, and who has got posses- 
sion of them, would involve consider- 
able experse, and might afford an almost 
too tempting opportunity for the conco:. 
tion of evidence. Their Lordships are 
ariver, in order to deal with the case, to 
assume that matters were co: ducted in 
a business way, and that what would have 
occurred had they been so conducted did, 
in fact, occttr. In the ordinary course of: 
business, ‘the mortgage-deeds would have 
-been delivered by the firm to-Bray when 
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the decrees were assigned they wculd have 
been delivered by Bray to the Roys or more 
probably to the Company to fortify their 
legal mortgages: when Bray was paid 
off. Their Lordships will, therefore, assume 
that: they weree so delivered. It would 
be the natural consequence of the proved 
_ acts of the parties. As has been already 
pointed out, the fact that the Roys were 
obliged. to borrow money on mortgage to 
‘get: rid of the encumbrance : placed upon 
their property by the act of Dhar pat Singh 
does not prejudice, in any way, their rights 
under: the covenants to. indemnify. The 
expenditure to get rid of the encumbrance 
was equally. incurred at their expense, 
‘but.the amount of that expenditure must 
be: measured by the sum paid to Bray on 
the: 2nd February .I907, with interest, 
as it apparently has been measured by the 
decree of the . Subordinate Judge dated 
thé r2th August’ Ig14. -Their Lordships 
are, for these reasons, of opinion that 
this appeal should: be allowed, the judgment 
of the. High Court reversed and the 
aforesaid decree of the 12th August 
"1914 affirmed, and they will humbly ad- 
vise His Majesty accordingly. But as 
the grounds upon which they base their 
judgment ‘were not put forward in the 
‘High Court .at all a d for the first time 
mentioned before this Board, therespective 
parties must each bear their own costs 
in the Courts in India and of the appeal to 
‘His Majesty in Council. l 
p N.H, ` i Appeal allowed, 
' Solicitors for the Appellants:—Messrs, 
Chapmun, Walker and Shephard, 
Solicitor for the Respondant:—Mr. G. C. 
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. ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1686 OF 1921. 
vM March 3, 1923. 

| Present:—Mr.: Justice Ryves and Mr. 
T E Justice- Daniels. 
. PRAG NARAIN AND ANOTHER— 
DEFENANTS—APPELLANTS 
JM 2. UwETSHS — 
JWALA P2ASAD AND OTHERS— 
PLAINTIFES— RESPONDENTS., 


- Bundhdhhand Alienation of Land Act (II of 


CASES; [1923 


1903), ss. 6, 17, 22—LExecurion of decree— 
Reference to Collector— Cellector, powers , of —Civil 
Court, wheticr can question Collector's aci — Third 
parties, whether bound -by Collector's ordzv—-Co- 
Sharer in undivided patti, decree against—Morigage,' 
-usufructuary, of specific plots, whether can be granted, 

Section 6 cf the Bundhelkhand Alienation of 
Land Act.provides various ways in which the 
Collector can exercise the powers given to him 
by the Act. It is entirely within his discretion 
which of .those ways he shall adopt, and no Civil 
Court can question the exercise of his discretion 
in this matter, [p. 667, col. 2.] - 

Section 22 of the Bundhelkhand Alienation of 
Land Act, does not cover any act which is done 
by the Collector in excess of the powers conferred, 
on him by the Act. [p.667,.col. 2.] < : 

Where the Collector acts in excess of his powers 
under the Act, or where his order affects the 
rights of third parties, the Civil Court has juris- 
diction to scrutinise it and to grant the necessary 
relief in respect of it. [p.667, col 2] . < 
, A decree against a co-sharer in an undivided 
patti was transferred to the Collector under sec- 
tion 17 of the Bundhelkhand Alienation of Land 
Act. The Collector selected certain plots out of the 
undivided patti, the area of which he considered, 
corresponded to the share of the judgment-debtor, 
and granted a usufructuary mortgage of the plots 
tothe decree-holders ; 

Held, (1) that the Collector had no power to. 
transfer to the Cecree-holders the actual posses- 
sion of plots of which the judgment-debtor him- 
self was not in actual possession;  [p.667, col. 2.] 

(2) that the only right which the Collector 
could transfer was the right to which the judgment- 
debtor himself wss entitled, namely, the right 
to receive his share of the rents; [p. 667, col. 2.] 

(3) that the mere fact that the judgment- 
debtor happened to be a Jambardar, that is, the 
agent of the co-sharers for the purposes of collec- 
tion, did not in any way increase or alter his 
personal rights as proprietor. [p. 668, col. 1.] 

Second appeal from a decree of tke 
District Judge, Jhansi, dated the 2nd 
of September 1921. Mom | 

Mr. N. C. Vaish, for the Appellants. 


Mr. 4. P. Dube, for the Respondents. 


JUDGMENT.—This appeal raises a point 
of law under the Bundhelkhend Land 
Alienation Act, A decree had keen passed 
against Jwala Prasad, one of the pleintiffs, 
ona mortgage in favour of the deferdarts, 
Prag Narain and Beni Prasad. . Tke decree 
is not before us but it appears thet it was 
transferredto the Collector under section 17 
of the Act, inasmuch as the mortgagees 
were not members of en agricultvra tribe, 
The first plaintif, Jawala Prasad, wes owner, 
of an undivided share in a’5 annas 4 pie. 
fatti. ‘Therents of tbe entire patti were col- 
lected by the Lambardar who, as it happened, 
was at that time “Jwala Prasad himself, 
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The share mortgaged was, a ro pie undi- 
vided share out of this patti. The Collector, 
purporting to act under the. provisiors of 
section 6 of the Act, selected certain specific 
plots which he considerd to be the equiva- 
lant ofato pieshare and gave the defendants 
a. usufructuary mortgage of these plots 
for a term of 20 years. The present suit 
was brought by Jwala Prasad and the two 
other co-sharers inthe patti, Sukhnanden 
and Shéo. Dayal, for a declaration thet 
the mortgage executed by the Collector 
so far as it purported t» transfer possessicn 
of specific plots and to give the mortgagees 
the right either to cultivate these plots or 
to collect the rents of them was ultra 
vires. The suit has been decreed by the 
Court below. The defendarts appealed to 
this Court on two grounds :— 

(1) That the mortgage was within the 
powers vested in the Collector by the 
Act.  . 

(2) That the Civil Court is precluded 
by section 22 of the Act fron entertaining 
the present suit.. 

Two of the plots in Suit Nos. 19 and 195 
Were in the actual possession of Jawala 
Prasad as khudkashi. The first Court ĉis- 
missed the suit as regards these plots. We 
are unable toappreciate the reasons which 
led the learned ' District Judge on a corss- 
objection by the plaintiffs to set aside this 
portion of the Trial Court's decree. It 
seems to us that it was perfectly open to 
the Collector to transfer to the mortgegees 
the possession of lands which were in the 
actual possession of the mortgagor, 

Section 22 of the Act lays down that 
no Civil Court shall take cognizance of the 
minner in which the Local Government 
or any Revenue Officer exercises any powers 
vested in itor in him by or under this Act. 
' The appellant treats this'as meaning that 
the Civil Courts have no- jurisdiction to 
question. anything done by the Collector 
which purports to be done under tke Act. 
The lower Courts have met the objection 
by holding, first, that what was done in this 
case W:s.in excess of the powers conferred 
by the Act, and, secondly, thatit is clearly 
onen to third perties whose interests are 
affacted, t» challenge the validity of a mort- 
gage which’. interferes . with their 


- . rights. In this case the second and third. 
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-defendants were no parties to the proceed- 
ings ‘before the Collector in the course of 
‘which the mortgage was executed. 
' Section 6 ‘of the Act provides various 
ways'in which the Collector can exercise 
the powers given to him by the Act. It 
is entirely within his discretion: which of 
those ways he shall adopt, and no Civil 
Court can question the exerciseof his dis- 
cretion in this matter. It is clear, however, 
from: the language both of sub-section 
/Y) and of sub-section (2) of section 22 
that the effect'of. that secton is not to 
cover. any act which is dore in excess of 
powers conferred by the Act. If, there- 
fore, the Collector in granting the lease 
was acting illegally and in excess of his 
powers, section 22 will not have the effect 
of ousting the Civil Court's jurisdiction. 
‘The position taken up by the parties 
in the first issue is this. The plaintiffs 
rely on the fact that the defendant wasnot 
in actual possession ofany particular plots 
in the fait: and that his only right was 
to receive his share ofthe profits. The 
Collector has, therefore, given tothe mort- 
gagees atight which the mortgagor himself 
did not possesss. It is true that : Jwala 
Prasad washimself the lambarder, butas 
lambardar he was merely acting as agent 
of co-sharers and not on his own behalf, 
and he was liable to be oasted from the 
position cf lambardar at any time. On the | 
other hand, the respondents contend that 
the only right of the second ard third 
plaintiffs was to receive their 2/3rds share 
of the profits of the. patt?.. This right hes 
in no way been impaired byenythingthat 
the Collector, has done. The mortgegecs 
are entitled to profitsequivalant to tke p ro- 
fits of a ro pie share and it makes no differ- 
eice to the other plaintiffs whether tke 
niortgageesare realising these profits direct 
from the cultivators or whether they ere 
paid over to them by the lambardar. 
In our opinion the plaintiff's contention 
is correct. What the Collector hes dore 
is to make a partition of the pat behind 
the backs of other co-sherers for the bene- 
fit of the mortgegees. There is nothing 
in the Act which authorises him to do 
this. The Collector could only mortgege 
the right which the judgment-dettcr hes 
andexcept as regards the plots in bis pos 
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to receive his share.on-a-distribution -of the 
profits of the patli. The fact that he hap- 
:pened to be a Jambardar at the time is irie- 
evant. The lambardar is the agent of the 
Co-sharers for purposes of collecticn, kut 


~ ‘the fact of his being lambardar in no way 


increases or alters his personal rights. as 
proprietor. The argument that the other 
Cco-sharers are in no way prejudiced is fal- 
Jacious. It is true that their income at 
the time of the execution of the mortgage 
might- not have been decreased. The 
mortgage, however, isto last for 20 years. 
During thet time they are deprived of ell 
control, over “these particuler tenants, 
of the right of ejecting them pr enhancirg 


' their rents, and should there at any time 


be a-partition, the.co-shaters‘tojwhom these 
lands are assigned would be unable to 


..obtain possession from them. 


' "For these reasons we allow the appeal 
in part and setting aside the decree of the 
Aearned District Judge, restore the decree 
of the Trial Court. Asthe appeal has partly 
succeeded. and partly failed the parties 
“will bear their.own costs... ` . 

Z ES. Appeal partly allowed, 
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| " PATNA HIGH COURT. 

TIRsT CIVI, APPEAL No. I12 OF 1920; 

voto. . April 17, 1023. ` | 
"Present :—Sir, Dawson Miller, Kr., . .- 

‘Chief Justice, and Mr. Justice Foster. 

^o Thakurain PRULBATI KUMARI~ |. 
^— “‘PLAINTIFE—APPELLANT zd 
- . Versus T C 
"MAHARAJ KUMAR RAO MAHESH- 
WARI PRASHAD SINGH— . 
DEFENDANT— RESPONDENT, 

Ghatwali denture, incidents of—Birbhum' and 
Kharagpur ;'Ghatwalis, - difference. .between— 
Succession to Ghatwali tenuyes, regulation ' of— 
Bengal. Ghatwali, Lands Regulation (X XTX of 
i8r4). applicability of— Hindu  Law-—Mitakshara 
—Impartible estales,- devolutión of, 

'One-of the main distinctions. between tenures of 
the nature of Birbhum Ghatwalis and those of 
the nature of Kharagpur Ghatwalis is that the 
former are inalienable except with. the consent of 
Gpvernment by whom the settlements were made 
arid.towhom .therevenue is paid direct; whereas 
the latter "are. alienable subject -to the consent 
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of the landlord to whom the-rentor revenue is 
paid, [p. 672,.col. 1.) gs NUS 

Raja Lelanund Sing Bakadoor ‘v. Government 
of Bengal, 6 M, I. A. 101; 4'W. R. P. C. 77; Sar. 
P. C.J. 505; x Suth. P. 
referred to. - ; ; 

Bengal Ghatwali ‘Lands Regulation X XIX of, 
I814 applies to Birbhum Ghaiwalis only and ‘has. 
no application to -tenures of the nature of 
Kharagpur.Ghaiwalis. .[p. 678, col.1.] —' 

The incidents that attach to the Ghatwalz 
tenure in Taluka Dumri are: 

(1) that itis impartible and - permanent; 

(2) that it descends-by lineal primogeniture; and 

(3) thatit is alienable with the .consent .of the 
zemindar, (p. 672, col.2.j 

Succession to this Ghatwali is governed by 
the Mitakshara Law, subject to the incident of 
impartibility, that is, on the death.of -a Ghaiwal 
the estate devolves upon his male agnates by 
survivorship, to the exclusion of his widows. 
There is ro special customin the family which 
entitles the widow of a deceased Ghatwal to 
succeed to the tenure in preference to his eldest 


 sgnate in the most direct line, with whom the 


deceased was joint. [p. 673, col. 2.3 

In a Mitakshara family living in commensality 
the inheritance even of impartible estates is 
confined to male members, to the exclusion of 
females, unless the estate itself is separate or 
self-acquired property. [p. 674,¢01.2.] - 

An impartible estate is not -necessarily the 
separate estate of the holder for the time béing, 
It may be-held as common family property, in 
which case, subject to impartibility and the rule 
of primogeniture, it will’ descend according to 
the canons of .devolution applicable to such 
property, that is :to say, the joint male agnates 
will succeed to the exclusion of females, and cf 
agnates the eldest in the most direct line 
will take. [p. 675, col.2. EAD 

The mere fact that an estateis impartible does 
not, ina case governed by the Mitakshara Law, 
make it separate or self-acquired. property. It 
may be self-acquired or it may be the property 
of a joint undivided family. In the latter case, 
succession will be regulated sccording to the rule 


òf survivorship, butas one person alone.can hold : 


the -estate at n. time, the person designated is 
the eldest male member . of the senior brat ch 
of the joint family. [p. 676, col.2; p. 677, col. 1.) 
Although the-members of.a joint .Mitakshara 
family do not acquire in impartible property the 
same rights as in partible property belonging to 
the family, such as the right of joint enjoyment 
the right of partition or the right of restraint, 
on alienation, they at least retain the night of 
survivorship. [p. 677, col. 1.] CES 
Case-law discussed. ; l : 


Appeal from a decision of the Subordi- 
nate Judge, Monghyr, dated -the 20th 
February 1920. . ` 

Messrs. N, C. Sinha and A. P. Upadhya, 
-for tke Appcllart. i 

Messrs, S. Ahmad axd J, Prasad, forthe 


1 


. "Respondent. 
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PHULBATÉ KUMARI V, MAHARA]'ÉUMAR RAO MABESHWARI PRASHAD: BINGH. ^ |... 
UCJUDGMENT.—fhe ` dispute ^ in this- Ghatwal dies .without issue, his: widow 
' case concerns the title to two villages.and becomes proprietor and if there be more. 
. certain lands in a third comprised in Taluka : then.one widow ‘the eldest succeeds and 
. Dumri, kismat 4 anias, which it is alleged after’ her the second: widow takes. She 
.is a Ghatwali tenure formerly belonging alleges ' that, except jor the properties 
"to Ghanasyam ` Singh as Ghatwai, who in dispute, shecame into possession of the 
- died childless in the year 1880 (1287 F. S.) remaining properties of the estate in 1916 
‘leaving two. widows.- The senior widow, on,.the death of. Kishoti Kumari. She 
Thakurain Kishori Kumari, succeeded to further’ pleads. that there was no legal 
^her husband's estate in circumstances necessity which would justify the transfer 
Which will be referred to’ later and died by Kishori Kumari to the respondent. 
-in the year I9r6.' The junior widow, The respondent by his written stetemert 
-"Phakurain Phulbati Kumari, who survived denies' that the estate isa Ghatwali tenure 
"her co-widow is the plaintiff in the suit and pleads that it was a mukarrari interest 
and appellant in this appeal. She claims "held by Ghanasyam Singh and his ancestors 
“the property as the reversionary ' heir from the Maharaja of. Gidhaur at the rent 
of her husband on the death of the senior named and cesses. He :admits that by 
widow. The defendant, Maharaj Kumar the custom of the family the eldest son 
Maheshwari Prasad Singh,therespondentin succeeds and if there be no issué the first 
this appeal,isthe' son of tne late Maharaja Widow succeeds and thesecond.gets main- 
-Bahadur of Gidhaur and brother of the | tenance,-but he denies that the second 
“present holder.of that title. His title to Widow' succeeds on the death of. the first, 
the property is based upon a conveyanée, and alleges that the eldest son of the near- 
‘from the senior. widow, Kishori Kumari, est golia of the. last male-holder' inherits 
"under a kabala, dated the 13th October on tne death of the senior widow, the 
.x898, in which: Pairw Singh, the younger: second widow continuing. to .get main- 
brother and:next male heir of Ghenasyam ~ tenance: and having no „rights of 
‘Singh, joined. The appellant disputes inheritance. By this is apperertly . meant 
-Kisnori. Kumari'sright to alienate the prop- that the eldest member of the, most direct 
'erty in question and contends that the line of descent succeeds. in "preference 
estate is inalienable. Therespondent, on fo those nearer in blood but less direct 
the other hand, disputes the appellant’s in descent from the common ancestor, that 
right to inherit contending that her sole i$, according tothe rule of primogeniture, 
right ia the property is that of maintenance, He further alleges that in the-year 1960 
By her plaint the appellant alleges that. bya bazidawa deed datedthe 8th February 
the 4 annas share in ` Taluka. Dumri that year, aíter. the death of Tairu 
‘was settled upon Thakur Jungle Singh, Singh (who died in 1899), Kishori Kumari 
the ancestor of her husband, as a Ghatwali relinquished the whole of her interest to 
‘service-tenure by Captain James Brown, the Patru's eldest son, “Mukhtar Singh, the 
‘Sardar of the Jungles and Taris of Gidhaur, next male agnate, thereby acceleratirg 
‘Kharagpur, Birbhum, and the: adjacent the succession and that: . Mukhtar Singh 
^ tracts in 1776 under a sanad dated the got his. name registered as mukarraridar 
.17th December that year, the other 12 and took possesion, and has continued 
annas share being settled with other Ghat- in. possession as ostensible ;'owner ever. 
‘walis, and that Rs. 142-12-0 together with since., He. denies that the appellant ever 
cess is payable as perpetual mukarrari ` gotpossession ofany portion of theproperty. 
' rent to the zemindar, the Maharaja Baha- He also-pleads that the property was not 
"dur of Gidhaur, the entire income . from inalienable and that iniany case the, trans- 
the Ghaiwali interest being appropriated fer to- him. was.justified by legal. necessity. 
by the Gtatwal for the time being. She dE aaa i 
‘pleads that byithe custom. of her husband's The learned. Subordinate Judge found 
‘family the estate descends to the eldest all-the © issues in favour of the respondent 
-son of the Ghatwal, the remaining: sons, 2nd dismissed the suit. From that. deci- 
‘if any,, getting maintenance and, if the -Slon the plaintiff. has. appealed, — sa 
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It will be convenient,in the first place, a tentire comprising. 8 annas. in Mauza 
: to consider, as far as can be gathered from Dumri was granted by, Raja Gopal: Singh 
. the evidence, the origin and incidents of the of l Gidhaur to Jungle. Singh... and 
„estate of which the property in suit forms Nain Singh (the son of Kanchan 
art. The earliest document relied on Singh, one of the Ghatwals mentioned in 
by the appellant is the sanad of the 17th the samad of 1777) in tbe year 1789 (1187 
- December 1776 granted by Captain J ames F.) with the sanction of Captain 
“ Brown. Its genuineness is not questioned, Brown. This can . be gathered from cer- ; 
» gor is Captain Brown's authority. From tain procceedings which were tricd in 
.1774-to 1778 he was actively | employed the year 1798 before the Dewani Acaulat 
. under the East India Company in quelling of Ramgarh and which went on appec! 
- disturbances and establishing . order to the Pataa Provinciel Court of Appeal 
Dig what was koown as the jungle in the following year. Copies cf the judg- 
terai ot jungle terry. which included ments in both Courts have been pro- 
. most of the .country. now. comprised. duced in evidence by the appellant. Erom 
-in-the SanthalPargannes and such of these it appears thet in the year 1780 
the land to the north and west in the Jungle Singh and Nain Singh es Ghatwnls 
" .Bhegelpur, Monghyr and Hazaribagh Dis- of the M ouza were granted a patta of 8 
-tricts. He granted many Ghaiwali tenures 2nnes share in the mouza by the Raja at 
-and confirmed many more to the previous the instance of Captain Brown and thet this 
-Ghatwals for service in guarding the Share formerly constituted their Ghatwali 
 ghais end chowhtes.. The. sanad is interest. About 1796the Raja had attempt- 
- addressed to the Chowdris Kanoongoes ed to raise the rent contending that the 
- Zamindars andMuksaddies of MauzaDumri. faita ot 1780 was a grant for one year 
It recites that Kanchan Singh, Junge only. “Lhe grantees had refused to accept 
‘Singh -(the' ancestor of the appel- € new patta or grant a Rabuliyat at an 
fant’s husband) Ragho Singh and Mano- enhanced rent and the Raja had thereupon 
rath ‘Singh, Ghatwals of the aforesaid endeavoured to disposses them by letting 
. mouza, have been in accordance with the lands to other tenants. Jungle Singh 
' old standing practice . enjoying Ghatwali and Nain Singh then sued the Raja claim- 
.fees for their services as Ghatwals out of DB 2 patta at the old rent, the object 
- sayer for rahdari of the mauza and declares being apparently to establish their title 
. that from 1184 E. (1777 A.D.) in conformity to a permarent interest at the former 
. with ‘the old standing practice -the fees rent. They proved that they hed been in 
for -Ghatwali have been granted to them. occupetion paying rent zt the same rate 
. It directsthe Chowdries and others toallow for over 12 years. The Ramgarh Court 
: them -to enjoy the fees and enjoins upon found in favour of the plaintiffs end ordered 
. the Ghatwalsthe duty of keeping watchand the patia to be granted by the Raja at the 
` going the rounds of the ghaís and chowkies old rent. The Court referred to section 
ia their Hakas and holds them account- . 49 of Regulation VIII of 1793 which pro- 


able and liable to dismissal for any mur- vides that '' Istimrardars (mokurraridars) 
` ders, thefts, highway robberies, night of the nature of those described in sectior 


. attacks 'Or ‘other disturbances in their aA a dis Eod lends ata fixed 
Allakas.'This documentisnotagrentoilend to be assessed c e years are not liable 
“but an authority to the persons named py the offic se pe increase either 
-£o.collect; as formerly, Ghatwari ox Ghatwali : OEE, ol Government -or 


: ; : by the zezmindar or othe tual m 
-fees or tolls from those: using the roads ; A unn Pa 
| riet f len 
' and’ passes which the Ghatwals undertook Tis pon a DEL dcn za 


- to protect. It is relied uponintheplaintas eg is secti it i 
: Por Hal ect of this sect ; 
the basis of theappelioat'stitlebut itisnot to refer to the carlier sections of the Rem. 
| x ur Kg = grant upon `lation, more particularly sections 18 ira 19. 
T R A S icd Hiram Singh The former provides that. mokwrzaridars 
iori ic i T Sn 15 suit 18 holding lands of which they are not actual 
based, 1 eppeer, However, that proprietors end whose grants have beeg 
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‘obtained ‘since the Company's succession 
to the Dewani and have not received the 
sinctioi of, Government sre to be dis- 
possessed.aud a settlement is to be made 
with the proprietors-as provided in the 
Regulation... Section 19 provides that 
_ £stimrardars, who have not got possession 
-of their lands to the exclusion cf the pro- 
prietors or without their consent, as the 
mokurraridars under section -18 are sup- 
posed to have done, but held them of the 
‘proprietors on patta or lease, are to be con- 
sidered as a species of patta talukdars 
‘and the settlement is tobe made with them 
‘as afterwards provided in the Regulation. 
Section 49 is one of the provisions relatii g 
to the new settlement by the 2emindar 
in cases coitemplated under sections 18 
and r9. Although there is nothing to show 
that any Permanent Settlement had 
been made ‘with the proprietors of the 
‘Gidhaur Raj at that time, .some' sort of 
‘settlement appears to: have been made 
,.With the Raja of Gidhaur and his brother 

in 1775 of some villages including Dumri 
“as appears from a sanad of that date (Ex- 
‘hibit A) signed by Captiin Brown.. It 
may þe assumed that this was confirmed 
‘and made permanent in 1793 by Regu- 
‘lations Land VIIIofthatyear. It appears 
‘from the judgments of the Ramgarh Court 
“in 1798 and the Appellate Court at 
‘Patna in the following year that 
the - Collector had confirmed the 
rent reserved in the. grart- of the 
-half share of Dumri to the Ghatwals 
by the zeminday in 1780. After the 
‘Permanent’ Settlement of 1793 the Raja 

had sued ‘Nain ‘Singh and Jungle 

Singh’ to compel ` them to. execute a 
_kabultyat at. a higherrent but in 1796 
the Court had rejected his claim and ordered 
‘him to execute.a patta at the old rate. 
"The patia was prepared aiid -withdrawn 
from Court. by the Raia but apparently 
 notexecuted and when he again attempted 
‘to obtain a higher ‘rent the Ghatwals 
"broüght the suit of 1798 -witt the 
' result already mentioned. An appeal by 
‘tie Raja Gopal Singh from that- decision 
7 Was dismissed by ‘the Appellate Court 
| wüich found that the Raja hid knowingly 
put a false construction on the previous 
. decree and fined him Rs, 25 for having 
preferred a litigious appeal. Prom that 


‘times as a Ghatwali 


tions 


time to the present the interest’ enjoyed 
in the estate by. the appellant’s. family 
has beer, described. in . documents some- 
tenure, sometimes 
as a mukariari tenure, ar d more often as a 
mukarrari Ghaiwalt tenuré, It isundoubt- 
edly of a permanent nature and held at 
a fixed rent payable to the Zzemindar, 
and it would appear to be a settlement 
made by him with the tenure-holders by 


‘force of the provisions of Reguleticn VIII 


of 1793. The learned Subordinete Judge 
considered that the estate was a Ghatwali 
mukarrari’ tenure which .was originally 
pronted as Ghatwali and in respect of which 


“the Ghatwals afterwards st about the time 


of the Permanent Settlement gota mokur- 
rari lease from the Zemindar thereby fix- 


‘ing rent in perpetuity. In the absence of 
“the instrumentunde! which the grent was 
created it is impossible to know whether it 
“wasin fact a service-tenure granted in con- 


sideration of peforming the duties of Ghat 
wal, That the grantees of the 8annas share 
in question were Ghatwals together with 


'othersis conclusively proved by the sanad 


of 1776 but theremunerationfor their ser- 


vices referred toin that Sanadisnota grant 


of land but a right to collect certain 
tollis from those using the:roads. In: the 
Bengal District Gazatteer, Volume XVIII, 
atpage168, there isa passage which throws 
some light upon what happened at pumri 
when Captain Brown took over charge’ of 
the operations in the jungle /er?y tracts, 


‘The passage states: “About 1774 the laws ` 


less state of this tract led the British to 
placeit in charge of Captain James Brown, 
who settled thé estates with the Ghatwals 
with’ two exceptions. These two excep- 
were Dumri and | Mahesri which 
were settled directly with the proprietors, 
the story being that the Ghatwal tenure- 
holders fled at the approach of Captain 
Brown their reputation as dacoits and 
brigands being too strong for them to face 
a Government Officer without fear of the 


- consequences. In the case of Dumri, however 


the Ghatwals- finding that in their absence 
à settlement had béen made of their tenure, 
returied and, obtained a: sanad settling it 
with them under the Raja of Gidhaur. 
Of. the estates settled with Ghatwals only 


"two are now held “by their descendants, 


viz, Tilwa and-Kewal, The othets haye 
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' passed? into: the "hànds of; the Maharaja 
of: Gidhaur, Chettu Rei, -Akleswar Prasad 
and. ‘others.: of - Robini.” `: The statement 
that Tilwa and: Kewal were the only two 
estates’ stilt held by the descendants; of the 
‘original Ghalwals although possibly accurate 
‘at the present dáy, was hardly quite accurate 
dw 1909 when it was written, as at thot time 
a part at least of the Damri estate still re- 
mained. in the^hends of ;the descendents 
of Jungle Singh although the other kis- 
‘mais. and part of that originally granted to 
“Tungle ‘Singh shad then been acquired by 
‘the: Maharaja. The. evidence shows that 


parwanas were issued: by the Collector , 


‘to. the Ghatwals appointed by Captain Brown 
ard their'descendants; calling upon. them 
to:peform certain duties attaching to their 
office up: to;about the: middle of the last 
«century or even later and it may be that 
“the: grant of. 
‘as-a concomitant of the Ghatwali office. 
The question is not free from difficulty 
'büt, on the whole, we are not prepared 
to disturb the Sübordinate Judge's finding 
“upon this part of the case and propose to 
‘treat the tenure for the purposes of this 
decision as a Ghatwali, tenure. 

It was argued. on behalf of the appellant 
that all. Ghatwali tenures are. inalienable 
and reference was made to’ Regulation XXIX 
‘of 1814 which regulates the Settlement 
iof ithe Birbhum Ghatwali mahals. ‘In. our 
Opinion the estate! in the present case 
is inno: way comparable to the Birbhum 
` Ghatwali tenures, and: Regulation XXIX 
of 1814 does notapply. to it, putin its origin 
it is rather of the nature of the Kharagpur 
-Ghatwalis. One of the mein distinctions 
‘between these two classes is that the for- 
‘mer are inaliehable except with the consent 
of Government by -whom. the settlements 
-were made and to whom. the revenue is 


paid direct, whereas the latter are alien-- 


able subject.:to the consent of the 
landlord. to whom the rent or revenue 
‘isi paid. The Regulation;of 18124 applies 
‘fo the former only. The grant in 
the present case, made with the sanction 
of .@aptain Browa, world appear to 
bear a .close. resemblance to some of 
‘those. méationed as- having been made 
im the Kharagptir-estate by Mr. Cleveland 
and referred to ‘in the:case of Raja Lela- 
gund .Sing: Bahadooy v." Government.: of 


the tenure _ was regarded ` 


"Dumri 
the original grantee and kis descendants | 
. and is now held by the Maharaja of Gidhaur, 


‘Bengal (x). In fact, in: argument before 


the Subordinate Ju ge the late Sir Rash 


Behari Ghose, who appeered on behalf of 


the appellant, admitted that the, estate 
in; this case was a Kharagpur and not; a 
Birbhum Ghatwali; Itis highly improbable 
that a lawyer of his experience. and: learn- 


ing would make the admission without 


good cause and we consider Lis admission 


-that it.was not a Birbhum, Ghatwal was 


justified. The incidents that cre: clearly 


-proved or are admitted to attach. to, the 


tenure are-— . "AE 
(1) that it is impartible, and permenent; 
(2) that it descends by lineal primogeni- 
ture, and, ^. EE E E l 
(3) that it is alienable at least with the 
consent of the zemindar, . — DE 
Proof of the last incident is supported 
by the fact that considerable. portions 
of the estate have been alienated since 


Jungle Singh’s time by the holder fer the 


time being end at least one, if not more, 
of ‘the other three four annas- interests in 
has passed’ out of the hands of 


In our opinion the tenure was not inalien- 


-able but could be alienated by the Ghaiwal 


for the time being atleast with the consent 
of the zemindar. : In the present case the 


Xemindar was the brother ot the respondent, 


the purchaser, and as lie chas. made no 
attempt to’ question - the transaction. of 
the 13tk, October 1898; under which the 
respondent holds, it may be presumed 
thot he is a consenting party... 


è “ 


." The question then arises as to the course 


of succession of a tenure. of this nature. 
The family of the appellant is: governed 
by the Mitakshara Law and the devolution 
oí immoveable property in the’ family 


must be governed by that law. subject: to: 


the question of impartibility, unless either 
there be some special custom of the family 
to the contrary, or. ünless there be. some 
peculiar feature inherent in: Ghatwali 
tenures which prevents the operation ofthe - 
Mitakshara rule of succession.in the case 
of impartible property. It is the 2ppellant's 


. case that Pairu Singh, the brother of Għan- 


syam Singh.and his son Mukhtar Singh 


Q0) 6 MTA, rors 4 W, R. P. C. 75r Sar, P; 
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were seperate from and not living. jointly 
with. Ghansyam Singh at the time of his 
death in I880, and that, therefore, even 
. under the Mitakshara Law the widows 
would be. entitled to succeed to the family 
property in preference to the separated 
gotitas. but that, owing to ‘the impartible 
nature of -the. property, only one Ghatwal 


can inherit at a time and that, therefore, 


the: Seaior widow would take first and after 
her the junior. "This is also said to. be in 
accordance with the family custom relied 
upon. It is next contended that all Ghat- 
walt property is the exclusive separate 
property of the holder for the time being 
and’ devolves according to the rules affect- 
ing seDirate property subject again to the 
question of impartibility. We propose, first, 
to consider whether Pairu and his son and 
other members of his. family were living 
jointly with Ghansyam or not at-the time 
of the latter's death. It appears from a 
petition dated the 5th March.1843 presented 
in the Court of the principal Sadar Amin 
at Bhagalpur by Lal BehariSingh, the father 
of Ghansyam Siagh that Jungle Singh. and 
the others who were appointed Ghatwals at 
the time of Captain Brown each held: a 
fourth share in the mahal, Whether they 
took jointly ih the first instance and after- 
wards separated or whether they each took 
a four annas share originally is not very 
clear, but, however that may be, the four 
annas kismat of-Jungle Singh has come down 
from him, to his descendants in the direct 
male line without a break until the time of 
. Ghansyam Singh, the husband of the appel- 
‘lant who died childless in 1880: During that 
time many of the mouzas comprised in the 
estate -have been granted by ` way. of main- 
tenance to members of younger branches 
‘of the family -and not resumed. ‘The 
, evidence on this point is dealt with by the 
leuned Subordinte Judge at length and 
need not. be repeated. These branches 


have separated from-the main stock and: 


are no longer connected with it in mess 
or estate. The family house of Ghansyam 
Singh and his ancestors “is at. ‘Panjbhajan 
and some attempt was made to. 
that one of the Villages of the-estate, Mouza 
Chauki, had. been, given: ‘by, ‘Ghansyam 
to his brother Pairu as a maintenance grant 
“and that Pairu and his son Mukhtar and 
other members of -his family . lived, there 


43 


brother. of Ghansyam, 


prove 


separate from Ghansyam, No document 
was produced in support of this story. 
Many documents, on the other hand, have 
been -put im evidence by both parties 
in the case from the year 1881 up to 1918, 
Many of them are executed by members of 
thefamily and in one instance by the appel- 


lant herself. . Others are plaints and decrees 


in suits in which the family was- interested 
and in every case Pairu and Mukhtar, 
where their names are mentioned, and 
the instances 'are numerous, are described 
as residing at Panjbhajan. -It is admitted 
that they had no separate residence there 
and some of the ‘appellant's principal 
witnesses. admit that Pairu and Mukhtar 
lived jointly with Thakur Ghansyam 
Singh during his lifetime and with his 
widows afterwards, although others say 
that they were separate. Kishori Kumari, 
the senior widow, during her lifetime exe- 
cuted one document at least, a mortgage- 
bond dated the 15th July 1895, in which 
She describes herself. and . Payu 
as members of a joint family and joint in 
mess and business. Thelearned Subordinate 
Juége has dealt at length with this paft 

of the evidence and has arrived ata cledr 
fincing that Pairu and Mukhtar were not 
sepatated from Ghansyam during his life- 
time but lived jointly with him and had 


continued to live jointly with the appellant 


after his death up to the present date. In 
our opinion his finding was amply justified 
upon the evidence and should not Be 
disturbed. 


This being so, unless there is some feature 


peculiar to this tenure which distinguishes 


the course of succession from other iniparti- 
ble estates or unless there be some family 
custom controlling the inheritance; on the 
death of Ghansyam Singh the éstate would 
devolve under the Mitakshara Law upon 
the male agnates entitled by ‘survivorship 
to the exclusion of the Widows, dnd the 

estete being impartible “it “would go “to 
Pairu Singh, the  .eldest surviving 
and after him 
to his son, Mukhtar: Had the family ‘been 


separated. the widows would: have “taken 


in turn in priority to the next male colla- 
tere! heirs. "There are no doubt dicte 
to.be found iri the cases dealing with 


Ghatwili estates which go the length-"of . 
| saying tliat the succession is ‘fot Soyérned 
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by the Mitakshara Law and in particular 
the case of Kustoora Koomaree v. Monohur 
Deo (2) was relied on. In that case the 
question of succession to a Ghatwal: tenure 
‘arose. The claimants were Musammat 
Kustoora Koomaree, the mother of the last 
"male holder, a posthumous son, who died 
abouta year after his birth, and the plaintiff 
Monohur Deo,a distant cousin of the de- 
‘ceased holder. It does not appear from 
the report whether these cousins were joint 
orseparate in estate but their common 
ancestor was the great-great-grand-father 
of the plaintiff. Inci.entally, it may be 
mentioned that the Ghalwali in that case 
‘was situated in Birbhum and a distinc- 
tion. is drawn in the judgment between 
Birbhum . Ghatwalis, in which the evidence 
showed that females succeeded, and those 
‘in Ramgarh, where the evidence showed 
they did not. The plaintiff relied on family 
custom but this was decided against him 
on the evidence. The Triel Court had decid- 
ed in favour of the plaintiff. The High Court 
reversed this decision and pronounced 
in favour of Kustoora Kumari, the mother 
of the lust male holder. The High Court 
appears to have approached the question 
for decision upon the assumption that 
‘the mother would succeed unless the con- 
trary could beproved. Thereare two pas- 
“sages in the judgment which åre relied on. 
In the first the Court expresses the view 
that succession to “these Ghatwahis,” 
‘by which I gather Birbhum Ghaiwalts are 
referred to, was regulated by no rule of 
‘Koolachar nor by Mitakshara Law but 
. Solely by the nature of the Ghatwali tenure. 
The latter passage reads thus: ''Even, 
under the Mitakshara Law,'the widow and 
^ mother would be entitled to succeed, if 
the property left by the deceased were not 
heldin common, and we have stated above 
that we do not think the Ghatwali 
tenure could ever besaid in the sense used 
in the Mitakshara, to be held in common." 


This passage, whilst no doubt true in the’ 


sense that the property is impertible and 
the sons and other members of the family 
take no immediate interest at birth en- 
titling them to claim partition, does not 
satisfactorily dispose of the real question 
for determination which arises in the pre- 
. -gent case, namely, whether in a joint Mitak- 
~ (ap W. R. (1864) 39. 
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shara family the course of succession to 
Ghatwali property is any different from 
that which regulates the succession of other 


impartibie property. For there is abundant: 


authority for the proposition that in a 
Mitakshara family living in commensality 
the inheritance even of impartible estates 
is confined to male members to the ex- 


-clusion of females unless the estate itself 


is separate or self-acquired property. We 
shallconsider some of these cases presently; 
but, before doing so, it will'be convenient 
to refer here to the case of Chhatradhart 
Singh v. Saraswati Kumar? (3) upon which 
special reliance was : placed. It is a 
decision of the Calcutta High Court and 
although not binding upon this Court 
is entitled to the greatest respect. The 
subject of that suit was one of the Ghat- 
walt tenures of Birbhum to which Regula- 
tion XXIX. of 1814 applies. One of the 
main questions for decision was whether 
the word '' descendants” in the Regulation 
meart heirs of the body or heirs generally 
including widows. The latter construction 
was preferred andthe learned Judges, Ghose 
and Gordcn, JJ., held that as between the 
widow and the separated brother of the 
last Ghatwal the widow’s right to inherit 
should prevail. It may be pointed out that 
it was found on the evidence that the 
brothers had separated and that the 
estate was the exclusive property of the 
late Ghatwal. Upon this finding the 
tight of the widows was established 


but although the Court considered it un- . 


necessary to determine what was the origi- 
nal character of the Birbhum tenures es 
described in Regulation XXIX of 1814 
they expressed the view that they were 
the exclusive property of the Ghatwal for 
the time being and not the joint family 
property in the proper sense of the term. 


t 


It is unnecessary,for present purposes, to ' 


express an opinion either of concurrence 
or dissent upon this proposition as stated 
in the judgment as it was a dicium Lased 
upon thecostruction of a Regulation which 
is not applicable to the present case. But if 
it means thatthe members of the family 
acquire by birth no immediate rights in the 
property entitling them to partition or 
creating.a restraint upon the holder’s powers 


(3) 22 C. 1561 11 Ind, Dec. (12. S. 108. 
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of alienation, such as they niay be, it appears 
tous to do no more than to define the 
tenure as impartible. The case of Rajah 
Leelanund Singh v. Doorgabuity 
a decision of the Calcutta High Court, was 
referred to, where it was held that aGhat- 
walt tenure in Kharagpur was notalicnable 
Without the consent of the landlord. In 
the present case, however, we have, al- 
ready held thatthe transfer to the respond- 
ent was with the landlord’s consent. 
We may now refer to some of the more 
important cases which deal with the ques- 
tiou of the course of succession in impartible 
dd In Tekaet Doorga Pershad Singh 
. Tekaetnee Doorga Kooeree (5) it was de- 
cided that an impartible Ghalwah estate 
might descend to the widow or mother of 
the deceased Ghatwal in preference to 4 
collateral male agnate but in thet case 
reliance was pleced on the fact that the 
plaintiff was separated from and not joint 
with the last male holder. In Katama Nate 
chier v. Rajah of Shivagunga 16) the 
dispute was between the late holder’s wiow 
and daughters on the one hand and his bro- 
ther’s son and grandsons on the other. 
The last male holder was found to have 
been joint in estate with his brother, 
His son and after his death his grandson 
claimed the zemindart which was in the 
nature of an impartible principlality. 
It was found that the zemindart in 
dispute was the separate property of the 
late zemindar in which his brother has no 
interest as a member of the joint family and 
it was upon this finding that the decision 
of the Privy Council ultima tely turned. 
It was held that the ‘property being sepa- 
rate or seli-acquired, devolve upon the 
widows and, daughters in preference to 
the brother’ S son and grandson in the same 
manner as other self-acquired property 
under the Mitakshara Law which pre- 
vailed iu that part of Madras where the 
partiesresided. Itis important, however, 
to bear in mind that if their Lordships had 
found that the zemindart was not xd 
property they would have decided : 
ta yout of the brother’s descendants in 


(4) W. R. (1864) 249. — 

(5) 20 W. R. 154. 

OI A. $39 at p. 543; 2 W. R. P. C. 3u- I 
Sath, P. C, f. 520:2 Sar, P Em J. 25; 19 E, R. 845; 


oe 
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(4), also | 


n 


preference to the da wehter as the follow- 
ing passage from the, “judgment at page 
589 of the report shows: '' Hence if the 
zemindar, at the time of his death, and 
his nephews wére members of an undivided 
Hindu family, and the zemindari, though 
impartible, was part of the eommon family 
property, one of the nephews was entitled 


. to succeed to it_on ‘the death of -his uncle. 


If, on the other hand, the zemmindar, at the 


time of his death, was separate in estate 
from his brother’s family, the zemindari 


ought to have passed to one of his widows, 
and failing his widows to a daughter, or 
descendant, of a daughter, preferably to 
nephews; fo’ towing the course of succession 
which the iaw prescribes for separate estate, 
These propositions are incontestable.” 
It will be observed from the passage quoted 
from the judgment of the Judiciel Commit- 
tee in 1863 that an impartible zeminda t 


. wes not necessarily the separate estate 


of the holder for the time being, It may 
be held as common family property in which 
case, subject to impartibility and therule of 
primogeniture, it will descend according 
to. the canons of devolution applicable to 
such property, thatis to say, the joint male 
agnates will succeed to the exclusion’ of 
females, and of the agnates the eldest in 
the most direct line will take. i 
Again, in 1875, in the case of Chintamun 
Singh v. Nowlukho Konwari (7), their Lord- 
ships held that the fect that an estate is 
impartible does notimply thet itis separate 
and in a Mitakshara family whether the 
general status of the family be joint or 
divided, property which is joint will follow 
one, 2nd property which is separate, 
will foilow another course of succession. 
The judgment refers to the earlier decision 
of the Board in 1870 in the case of S vee 
Rajah Yanumula Venkayamah v. Sie: 
Rajah Vauumula Boochia Venkondora (8), 


where the Shivagungas case (6) 
had been, quoted in argument for 
‘the proposition that impartible 
property was always separate, Lut with- 


out success, and their Lordships had ob- 
served on that occasion as follows :— The 


` (7) 1 C1533 24 W. R. 255; 2 1. A. 26333 Sar, P, 
C. J. 537; 3 Suth, P, C. J. 204; 1 Ind. Dec, (x. 5) 
98 (P. C.). 

(8) x3 M. I. A, 333; 2 Suth. P. C, J. 302; 2 | Sate 
"P.C. T. 5461 20 E. R..576. ` : 
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authority invoked, however, affords no 
ground for thisargument. The decision in 
the Shivagunga’s case (6) will be found to 
proceed solely and expressly on the ‘finding 
of the Court that the zemindari in question 
was proved to be the self-acquired and 
separate proferty of  Gowary Vallaba 
Taver; It assumes that if this had not 


been so- the decision would have been: 


the other way." The case of Kali Per- 
shad v. Anand Roy (9) may here be referred 
to asit wasrelied on by the appellant partly 
for the proposition that a Ghatwalt tenue 
is inalienable and partly for the proposition 
that itis not governed by the Mitakshara 
Law. The suit was by the son of a former 
Ghatwal to recover the estate which had 
been sold in execution of a decree obtained 
against his father on 2 bond. The 
arguments advanced on behalf of the plaint- 
if, the appellant, before their Lordships, 
were first, that the estate wasinalienable 
except to the extent of the incumbent’s 
life-interest, and, secondly, that by the 
Mitakshsra Law the son acquired a right 
at birth which could not without his con- 
sent he defeated by the act of his father. 
..'Phei Lordships held that a Kharagpur 
Ghatwali, which the property in suit was, 
-could be alienated with the zemindar s 
consent and, secon. ly, that such a tenure 
‘was in some particulars aistinct from and 
could rat be governed by either the general 
objects of Hindu inheritance or the rule 
of the Mitakshara. ihe general objects 
of Hindu inheritence referred to are ex- 
‘plained as the selection of heirs capable 
01 exercising certain religious rites for the 
benéfit of the deceased, and the Mitak- 
“shara rule as the right af the son imme- 
diately on his birth to share equally with 
his father in the ancestral immoveable 
‘estate. But their Lordships were parti- 
cular to limit their decision to this, that the 
-Mitakshara Law and the general Hindu 
Law of Inheritance were not to their full 
extent applicable toa Ghatwall tenure. "^ here 
isnothingin thisdecision which necessarily 
implies that a Ghatwali tenure may not be 
held 
family for some purposes as in the case of 
‘other impartible estates, 
Ne 


rto) 15 L A; 18; x15 C. 471; 12 Ind. Jur. x 
Se. P. GFT. r21; 9 Ind. Dee, ÍN. 8.) 898 Pc). M 


as common property of the joint. 


In Durga Prashad Singh v. Trebint Singh 
(io) the Privy Council again had to con- 
sider the nature of a Ghatwalt tenure in 
Kharagpur, and expressed the view thet 
it is ordinarily hereditary, the estate des- 
cending to such male members of the family 
as the zemindar approves as competent, 
and that it is the right of the family a3 
long as they have male members competent 
‘to perform the duties to have one or more 
of them appointed GAafwals. Their Lord- 
ships also ¢greed with the view of the 
Courts in India that the incidents of a 
Ghatwali tenure were not stich as to give 
the family any rights over the property 
while it isin the hands of the Ghatwal. 
This decision proceeds upon the view 
that a Ghatwali tenure in Kharagpur ordi- 
narily descends to the male members of the 
family as long as there is any one compe- 
tent to perform the duties. Weare unable 
to interpret this decision es any authority 
for the proposition that, in the eveut ot the 
Ghatwal dying without issue, the succession 
should be regulated according to the rules 
affecting the devolution of separate prop- 
erty in a Mitekshara family which prefers 
the widow tothecollateral male relations. 
“The view expressed in that case as to the 
tights of the family over the property 
while in the haads of the Ghatwal, applies, 
as it seems to us, with equal force to all 
iiapartible estates. The only other case 
that need be referred to upon this point 
is that of Baijnath Prasad Singh v. Tej 
Bali Singh 11) decided by the Judicial 
Committee in 1921. It was the case of 
an impartible Raj held by a Mitakshara 
family. Most of the earlier authorities 
were there reviewed and it is urmecessary 
to refer fo them here. The conclusions 
arrived at were that the fact thata Raj 
is impartible does not, in a case governed 
by the Mitakshara Law, make it separate 
or self-acquired property. It may be 
self-acquired or it may be the property 
of a joint undivided family. In the latter 


(1o) 48 Ind. Cas. 527: 46 C. 362; 24 M. L. T. 407; 
28 C. L. J. 568; 9 L. W. 60; 21 Bom. L. R. 5603 46 
I, A. 251 (P. C.). 

(ii) 6o Ind. Cas. 534; 25 C. W.N. 564; 19 A. L. 
Lam 33 C. L. J. 388 40 M. L. J. 387; (1921) M. 

. N. 300; 2 P. L. T, 257; 23 Bom. L. R. 6545 43 


(E 238r3 U. P. L. R. (P. C) 35; 29 M. .L. T. 358 
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case succession will be regulated accord- 
ing to the rule of survivorship, but as one. 
person alone can hold the estate ata 
time the person designated is the. eld- 
est male member of the senior branch of 
the joint family. We can see no reason for 
applying a different rule of succession 
in the present case froin that which governs 
-otker impartible estates. The history of 
the estate, so far-as we know it, does not 
appear to afford any ground. for treating. 


the property as the separate or self-acquir- 
ed property. of the holder. The incidents. 


of the tenure before Jungle Singh’s period 


are unknowr. The earliest documents show. 


that it was claimed to have been.the prop- 
erty of Junele. Singh's ancestors before 
the advent of British Rule in Bihar. At 
about the time of the Permanent Settlement 
afresh grant was made to Jungle Singh 
by the Raja of Gidhuar at a fixed rent 


in perpetuity. It then descended’ in the 


direct male line for about Ioo.years. ‘The 
junior branches of-thefamily havefrom time 
to time acquired interestsin certain ouzas 
-of the estate by way of meintenance 
grants and have separated from the mair 
branch retaining the'estates so- acquired 
in their own families. Ghansyam is found 


living jointly with his -brother and nephew. 


at the time of his death and the family 
isadmittedly a Mitakshara family.  Assum- 
ing, as one must, that the members of a 
ioint Mitakshara family do: not acquire 
in impartible property the same rights 
as in partible property belonging to. the 
family sách as the right of Joint enjJoymer t, 
the right of partition or the right of res- 
traint on alienation, they at least retain 
the right of survivorship and we cor Sider 
that the burden of proving that the 
property is separate or self-acquired in the 
present case rests upon the plaintiff who 
asserts it. That burden, in our opinion, 
she has failed to dicharge. 
The only question remaining to be de- 
termined is, whether the custom relied upon 
by the appellant is made out. “Were it not 
for the admission in the written statement 
that Kishori Kumari succeeded to-. the 
estate by some family ,custom we should 
have been inclined to find that no custom of 
the family had been proved whereby even 
the senior widow: was entitled to sucs 
ceed in preference to the brother or nephew, 


ing. 


but, assuming this matter to be concluded 

on the pleadings, we consider thatno custom 

has been proved in favour of the junior 

widow. Since 1780 the succession has been 
from father to son without a break, 

No case has arisen in which the widows’ 
claim could ever have been considered. 
Some of theappellant’s own witnesses even 
admit that no other Thakur, by which term 
the holder of the title is designated, left 
two widows before Ghansyam, and it would 
be difficult to find in favour of a special 
custom applicable to a case which has never 
arisen so far as can be ascertained, unless 
there were some very strong evidence of 
tradition. After more than 20 witnesses 
had been called for the appellant, most 
of whomalleged thecustomtoexist without 
being able torefer to any instances, a wit- 
ness, Sadho Singh, was called who mentioned 
an instance in which before the time of 
Jungle Singh one Pratap Singh had, died 
childless leaving two widows who succeeded 
one after the other. ‘This, hesays,heLbeard 


rom his grandfather but ke is unable to 


mention the names of the widows. It is 
significant that none of the earlier witnesses 
many of them goiias of Ghansyam, bad 
ever heard of it. Onthe other hand, they 
admitted, when asked, that they knew 
of no case of even one widow succeed- 
Some 60 witnesses altcgetker were 
called for the appellant ard of these two 
later ones also mentioned the case of Pra- 
tap Singh. There is no document. to 
support it and the pedigree of the family 
produced in evidence does not go back 
further than Mgniyar Singh, the father 
of Jungle Singh. It is, perhaps, significant, 
that Pratap Singh’s widows are said to have 
been the immediate predecessors of Maniyar 
so that it is impossible to check this state- 
ment fromthe pedigree produced which 
goes no further back then Maniyer, the 
father of Jungle Singh. Had the case teen. 
true it seems difficult to suppose thet those 
responsible for presenting the plaintiff's 
case to the Court would not have been able 
to verify it and produce some more 
convincing evidence and further particu- 
lars with the names of the widows in 
question who succeeded in their family, 
Daleep Singh, an old man of 70, called by . 
the appellant, Whose neme eppeers in the 
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pedigree and who is the grandson of 
one of Jungle Singh’s brothers, says 
positively that in the family of the 
appellant no Thakur ever had two wives 
and, apart frow Kishori Kumari, no Thuk- 
rain got the gaddi at any time. The 
next witness, Taran Singh, also a gotta of 
Ghnasyam says no female had succeeded 
to the gaddi in the family except Kishori 
Kumari and the eppellant, and no other 
Thakur left two widows nor did he ever 
see a junior widow succeed after the 
senior widow at any other place. It may 
also be assumed that he never heard of it 
either. Evidence that such a custom 
exists is easily given but it is difficult to 
refute when the witnesses themselves can 
give no instances;and, when it is admitted 
that no such case has occurred, evidence 
of this nature should be treated with the 
greatest reserve. The respondent's wit- 


nesses Who live at Dumriand the neigh- 


bourhood deny the custom whereby the 
junior widow succeeds, and, in our opinion, 
the learned Subordinate Judge who refused 
to accept the evidence of the appellent's 
witnesses on this point and who described 
them as having given their evidence zs 
if by rote arrived at a proper appreciation 
of that evidence when he refused to believe 
it. It is also not without significance that 
no later than the year 1914 the appellant 
herself instituted a suit against her co- 
widow, Kishori Kumari, and Mukhtar Singh 
in whose favour Kishori had relinquished 
the estate, to recover a half share ellegirg 
not, asnow, thetshe wasentitled to succeed 
on the death of Kishori but that she suc- 
ceeded jointly with her upon her husband's 
deeth and was entitled to a half share in 
the estate which she claimed to recover 
back and, at the same time, sought to set 
aside a number of mortgages and transfers 
of portions of the estate effected by Kishori 
. Kumari, Pairu and Mukhtar. The basis 
of the title which she asserted at thet time 
is entirely inconsistent with the custom 
which she now sets up. The truthappears 
‘to be, as found by the learned Subordinate 
Judge, and as would appeer from the evi- 
dence of Daleep Singh 2nd others ofthe 
appellant's witnesses, that when Ghrasye m 
- died his brother Pairu claimed the gaddi 
and as the-result of a family Council, 


in which a number of the gotvas took part, 
the respective claims of Pairu and Kishori 
were mooted andanarrangement was come 
to that Kishori should be the gadinishin 
for the time being and efter her death 
it would be seen whether Pairu would 
succeed. As a matter of fact Pairt had 
de facto control of the estate and was 
given a general power-of-attorney by 
the widow in 1881 and he took no active 
steps to assert his legal right in the cir- 
cumstances. Thelearned Judge considered 
that this am-mukhtarnama, or general 
power-of-attorney, wes a device by which 
Pairu was made to acquiesce in the 
position assigned him by the family council, 
the title remaining with Kishori but the 
estate being under the control of Peiru. 
Asthe family of Pairu end Mukhtar in- 
creased the expenses rose in proportion 
and the family got into debt. A great 
number of alienations and mortgages in 
order to raise money were executed. In 
Pairu's time they could be executed by 
himself under the general power-of-attor- 
ney, but after his death, in 1899 Kishcri 
Kumari no doubt found it inconvenient 
to manage tl:e estate and execute documents 
in her own name, and accordit gly ir cco 
relinquished in favour of Mukhtar Sirgk. 
There is evidence to show that everything 
she did was done in consultation with tke 
appellant and no exception was taken. In 
1914 Judgments were obtaire4 in mortgege 
suits for considerable amotrts cgeinst 
Kishori, Mukhtar and ‘theotker members 
of the family. Seeing the property fees 
from their possession the present appellzr t 
was put forward in 1914 to endeavour to 
recover half the property by ellegirg 
that she and Kishori were jointly interested 
on the death of Ghansyam Singh. The suit; 
although in form against Kishori and 
Mukhtar, was in substance an endeavour 
to annul the alienations made by them 
and it was admitted bythe eprellert that 
Kishori paid the expenses of that suit. 
That suit tailed and Kishori Kumcriker- 
self in 1915 brought another suit challeng- 
ing all the acts of Pairn ard Mukhtar 
as fraudulent. She died before it came 
to trial. The appellant attempted to get 
herself substituted in Kishori's place to 
carry-on the sult but this.came.to nothing 
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and the suit subsequently abated. In 
the opinion of the learned Subordinate 
Judge the present suit was merely a third 
attempt on behalf of Mukhtar to save some- 
thing ovt of the family property. Ur- 
fortunately, for the appellant, the plea 
she now.sets up is entirely at variance 
with the case previously pleaced that ske 
and Kishori ` Kumari succeeded jointly 
on the death of her husband. This part 
of the case was dealt with by the learned 
Judge in considering tke question whether 
the appellant ever got possession of any 
part of the property after the death of 
K'shori Kumari. He found that she did 
notin fact do so, but that Mukhtar Singh 


was always in possession after tke 
bazidawa deed was executed in his 
favour ia 1900. This espect of tbe 


case, however, also has a bearing in con- 
sidering the plea now put forward by tke 
appellant as to custom. 

“In our opinion, the learned Subordinate 
Jadge was right in the conclusions at which 
he airived and we consider that this appeal 
should be dismissed with costs. 


. DE. : Appeal dismissed. 
CALCUTTA HIGH COURT. 
APPEAL FROM ORDER NO. 173 OF 19020, 


April 25, 1922. 

Present -—Mr. Justice Walmsley and 
Mr. Justice B. B. Ghose.’ 
Kumar BASANTA KUMAR ROY AND 

OTHERS—DEFENDANTS—APPELLANTS 
VETSUS i 
MANJURI DASSI AND OTHERS— | 
PLAINTIFFS— RESPONDENTS. 
` Limitation Act (IX of 1908), Sch, I, Art. 182 (2) 
-— Execution of decree— Appellate Court dismissing 
appeal on ground of deficient payment of Court-fees 
— Limitation, operation of. , 

The word ““appeal” in Art. 182 (2) of the 
Schedule to the Limitation Act should not be 
restricted to mean bota fide appeal. The fact 
that there was an appeal of which the Appellate 
Court had seizen and which was determined by 
a judgment of that Court, is sufficient to bring the 
provisions of Art, 182 (2) of Sch. 1 to the Limitation 
Act into operation and the period of limitation 
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for execution- of the decree would run-from the 
date of the final decree or order of the Appellate 
Court. [p. 680, col.2; p. 68r, col. 1.] 

Where an. appeal is admitted, heard and an 
order passed dismissing it on the ground that 
proper Court-fees had not been- paid on the memos 
randum, of appeal, the ordfr is equivalent to a 
decree and limitation would run with regard to 
ae from the date of that order. [p. 680, 
col, 2, j 

Dianatullah Beg v. Wajid Ali Shah, 6 A. 438] 
A. W. N. (1884) 153; 4 Ind. Dec. (N. S.) 99, dise 


tinguished. . 
Rupsingh v. Mukhraj Singh, 7 A. 887; A. W. 


N. (1885) 260; 4 Ind. Dec: (N. 8.) 969, teferred to, 


Appeal against the order of the Subordi- 
nate Judge, Nadia, dated the 2oth of 
April 1920. 
^ Babu Mahendranath Roy (with him Babu ` 
Surendra Mohan Ghosh), for the Appel- - 
lants.—The defendants judgment-debtors are 
the appellants. The appeal arises out of 
an application for execution of a rent decree 
which was equivalent to a money-decree, 
Theobjection as tolimitation was disallowed. 
The decree for; money 
was passed on 29th July 1915. There was 
an appeal by the decree-holder to the High 
Court which was dismissed on 5th May 
1919, as no Court-fees were paid. The 
present application was made on 5th Decem- 
ber 1919. ‘I submit there was no appeal 
within the meaning of Art. 182 (2) of the 
Indian Limitation Act. That was not a bona 
fide appeal by the decree-holder. The au-. 
thorities on the point are zather conflicting. 
In the case of an appeal which is not bona 


_ fide and is wholly. incompetent, it cannot 


be said to be an appeal as contemplated by 
Art. 182 (2) of the Indian Limitation 
Act. .A suit for rent was brought in 1908. 
by the plaintiff for the years 1311-14 B. S. 
In that suit rent was claimed at the rate of 
Rs. 173-10-o0 perannum. The Subordinate ` 
Judge decreed the suit at Rs. 929-9-0 per 
annum on 3rd July 1913. There was an 
appeal. The District Judge reduced, the 
rate of rent to Rs. 521 per annum on Irth 
August 10914. The plaintiff appealed to, 

the High Court on 17th November 1914. | 
'That appeal was valued cn the basis of the 
difference between Rs. 92¢-9-0 and Rs. 521i. 
The appeal.was disposed of on 23rd January 
1918 affirming the decision of the District . 
Judge. Then, on 9th April 1914, the plaintiff 
brought a suit for rent for the period sub- 
sequent to 1314 B. S, and rent.was claimed. 
at Rs, 929-9-0 and the suit was decreed on | 


ve 
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29th. July.-rgn5,-at the rate of Rs; 52r per 
annum: ~The: plaintiff; therefore, preferred 
a first appeal to the High: Court, “They 
‘did’ not value the appeal,on the ground that 
‘the,previous.second appeal. was. still pending. 
I submit: there. was. absolutely nothing to 
prevent them. from valting-the appeal as 
‘they could’ have valued it precisely as they 
valued the..previous second appeal. These 
facts clearly: show that the appeal was not 
bona, fide at all. Refers to. Gour. Chunder 
Shaha-v: Gour Mohun, Ghosh (1) ; Dianatullah 


- "Beg v. Wajid Ali Shah (2); Rupsingh v. 


Mukhraj Singh (3y. The-case. in ARshoy 
Kumar. Nundiv. Chunder-Mohun Chathatt (4) 
is clearly against me. Refers to Mur 


^ Waziruddin v. Lala Déoki Nandan 5) 


Krishna Dayal Gir v. Syed Abdul Gafur (6) ; 


‘Sachindra : Nath. Roy v. Maharaj Bahadur. . 


Singh. (7) and Mahomed. Abdul Kadir-v. 
Sami .Pandia Tevar (8). 

Babu Ram Chandra Mazumdar. (with. him 
Babus Rupendra . Coomar. Mitier. and Btraj 
Mohan Mazumdar), for the Respondents, 


. was not called: upon to reply. 


. JUDGMENT.—In this- case, the judg- 
ment-debtors. are the appellants and their 
plea is that the execution of the decree is 
barred by limitation. The decree -in this. 
case was passed by the Court of first instance 
onthe 29th of. July r9gr5s. ‘here was an 
appeal by the plaintiffs, who are the decree- 


‘holders, to the High Court: and the appeal 
| was dismissed | on. the 5th of May 19790. 


The-application' for execution of the decree 
was presented on the-5th of December 1919: 
under.paragraph 2 of the third column of Art. 

‘182 of the- Indian- Limitation Act, there is 
no: doubt-that- the. application. for execution 
would be within-time. But the judgment- 


^ 


()- 5, W.R. Mis,:rr. 
tn a 438; A. W.'N. SUE 153; 4: Ind. Dec. 
(x 


aF 7 A; 887; A. W. 
o S.}.96 

4). 16 G, 250; jis ee Dec. (N. S.) 165. 
E 6C. L. f. 4 

e 40 Ind. cas, ee I. J..402;2 P.L. W 


N., (1885)-260; 4 Ind. Dec, 


22 
O- 74 Ind. Cas. 660; 48 I. A. 335 at p. 34 
so. M. L. T. 96; ^M Bom. I. R. 659; (1922) M. 
N. 438,26 C. W. N . 858: 49 C. 203; 4 U. P. L. 
(P. C) 37 (1922) A. T. R. (P: C.) 187. (P. C). 
8)- 60 Ind. Cas. 267; 39 M. I. J. 431; 12 L. 
soi (1920) M, Wi D 5875 43 M. 935. À 
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debtors ‘contend: that there was no bona jide 
appeal so as to.bring the case under the 
provisions of the second paragraph of column 
3 of Art. 182, and-the reason for- stating 


that the appeal was not. bona fide is that 


ad valorem Court-fee was not paid on the 
memorandum of appeal and that.the appeal 
was dismissed by this.Court upon the ground 
that it was incompetent as the appeal was 
not valued and proper Court-fees had. not 
been paid. "The appellants. rely. upon: the 
case of Dianatullah Beg v. Wajid Ali Shah (2) 
in support of their proposition thatthe period : 
of limitation should not be reckoned from 
the date of the decree of the High Court 
dismissing the appeal on. the 5th of May 
1919. In that case, it appears that the 
appeal was not admitted on the ground 
of the deficiency of the Court-fees and it 
was held by that Court that there was no 
appeal or a final decree or order of an Appel 
late Court within the meaning of Art. 179 
(2) of. the Limitation Act of 1877.” That is 
not the case here. There is no doubt that 
the appeal was adimitted in this case. It 
was heard by the Court and a decree was 
pronounced ‘dismissing the appeel; and, it 
cannot, therefore, be said that there Was 
no appeal within the provisions of Art, 
182 (2) of the Limitation Act. It is argued 
on behalf of the appellants that the word 

“ appeal" must be read to mean bona fide . 
appeal. But we are unable to accept this 
contention because, if this were accepted, 
the result would be that, in every case, 
the Court of execution would have to decide 
the question whether any appeal preferred 


. from. the decree was a proper and: bona. fide 


od that order. 


appeal or not.. In our opinion, that cannot 
be the meaning of the provisions ^of' Art. 
182 (2) of the Limitation Act. On the 
other hand, there is: the.case of Rupsingh 
y. Mukhraj Singh (3: Im that case; it 
was held that, where a Judge of the Court 
exercising. jurisdiction in. respect: of’ the 


registering of:appeals made.an order. dismiss- 


ing an. appeal on. the ground. of. deficient 
payment-of-Court-fee, the order was equiva- 
lent to a decree and that. limitation would 
run with regard. to execution from the date 
The real question in. this 
case, therefore, is whêther there was an. 
áppeal of which this Court had seizen and- 
which was determined. by a judgment of- 
this. Court, i wa was 80, it. would. “bring 


'. that the 


AN 
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the provisions of Art. 182 (2). of the 
limitation Act, into operation and the 
period of ‘limitation for execution of the 
decree would run from the date of the final 
decree or order of the Appellate Court. The 
appellants cited some other cases in support 
of their contention; but, in our opinion, 
these cases do not really touch the present 
question.. We think. that the: decision 
appealed against is right and the appeal 
should be dismissed with costs. We assess 
the hearing.fee. at five gold mohurs. ^ 

B. N. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 


SECOND Crvi APPEAI, NO. 200 OF 1922. 


Mey 9,.1923. ; 
| Present :—Mr. Justice Gokul Prasad: 
CHHAJJU AND OTHERS—PLAINTIFES— 
APPELLANTS 
VEYSUS 
JHABBA AND OTHERS—DEFENDANTS—- 
_ RESPONDENTS.. ' 
Agra Tenancy (II of 1901), s. 34—Squaitev 
n possession without- consent of landlord—Occu- 
pancy rights, when accrue—Zemindar, whether can 
sue for ejectment. 
Where a squatter has been in possession of land 
without the consent of the landlord his occupation 
forany numberof years would not vest him with 
the rights of an occupancy tenant; but occupancy 


. rights would commence to accrue from the date 


the squatter commences to pay rent. 
The question asto when a presumption arises 
ovs of a tenant is without the 


-consent of the landlord depends upon the facts of 


each case. RS 
It is open to the Zeminday to treat a squatter’ 
as a tenant by bringing a suit for ejectment against 


im. . 
Babu Sat Narain Prasad v. Ram Kumar, Sel. 
Dec, No. 3 of "1910, followed. 


Second appeal against a decree of the 
Additional Judge, Moradabad, dated the 
8th November .r921. 


lants. . "n" 
Dr. M. L. Agarwala, tor'the Respondents. 
JUDGMENT.—This is a plaintiffs’ appeal 

arising out of a suit for ejectment, The 

plaintiffs who are muafidars sued under 
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" brought oa these allegations. 
Mr. Kallas Chandar Mital, for the Appel-, 
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section: 65-fot-the-ejectment-of the-defend- 
ants as their tenants. The- first written 


. Statement filed by thedetendaats was to 


the effect that the defendants had been in 
possession-for morethan twelve years and as 
the_plaintifis were muafida?s the defendants 
had acquired occupancy rights and were 
occupancy- tenants. This was on the 6th 
of January 1921. A supplementary written 
statemént was filed on the ast of April 
.I921, in which the defendants pleaded 
that they were Zemindars and as the plaint- 
dfs were muafidavrs they ought to have 
proceeded under section 79° of Act II 
of r9oz, and having failed to take any: such 
steps for I4 years the suit was liable ta 
dismissal... They further contended that 
the relationship of landlord and tenant 
“did. not subsist betwee: the parties and 
that the suit-wasnot barred by limitation. 
"Phe suit was’ brought in the Revenue 
‘Court and the Assistant- Collector found 
that the relationship of landlord and tehant 
‘subsisted between the parties. He also 
came to the conclusion that the defendants 
‘were sub-tenants of the plaintiffs and as 
they had never paid rent they could be 
only non-occupancy tenants and had not 
acquired any right of occupancy. On these 
findings the Assistant’ Collector decreed 
the cleim, The defendants went up’ in 
appeal and the learned’ District Judge 
has found that the plaintiffs are muafidars 
khairati, and could not be ténants-in.chief 
and, therefore, the defendants are not 
sub-tenants, The learned Judge has fur- 
ther found’ that the defendants having 
been in possession for more than 12 years 
without payment ‘of rent had become 
occupancy tenants. On this finding, he 
has dismissed the suit. The plaintiffs come 
here in second appeal and their first conten- 
tion is, that the defendants having been 
in possession without tlie consent.of the 
plaintifis, the plaintiffs were entitled to 
treat fhem as tenants under section 34 
and sue for their ejectment, So far as 
the plaint itself goes the suit has not been 
The learned 
Vakil for the appellants has zeferred me to 
a large number of rulings to show that 
the Board of Revenue has held that where 
a squatter has been in possession of a plot 
of land without the consent of the landlord. 
his occupation for any number of 12 years 
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would not vest him with the rights of an 
occupancy tenant, but that occupancy 
rights would commence to accrue only from 
the date the squatter commences to pay 
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rent.- This is evident from the last portion 
'.of section 34 itself and does not require 
` any ruling in support. "The question, how- 


ever, about which the Board itself is not 
consistent is, when does the presumption 
arise that. the possession of the tenant 


'is without the consent of the landlord. 


In my opinion, the decision of this ques- 
tion’ would depend upon the particular 
facts of each case and itis nota question 
„capable of a uniform answer... It is obvious 
that section 79 of the Tenancy Act has no 
application to the facts of this case, because 


. the plaintiffs are muafidars khairati and not 


tenants. Itis also evident that the defen d- 
‘ants, zemindars, could not have put in 12 
years necessary for the acquisition of a 
tight of occupancy because they- have 
.admittedly not paid rent. The defendants, 


. zemindars, could not have acquired pro- 


prietary rights because there is nothing 
to show, that they ever asserted a title 
adverse to the plaintiffs, the muafidars, 
to their knowledge. The plaintiffs have 


treated them as tenants by bringing this 


suit for their ejectment [see in this connec- 
tion the case of Babu Sat Narain Prasad 
v. Ram Kumar (1)]. The defendants beir g 
neither proprietors nor occupancy tenants 


. ought to have been ejected and the decree 


Gf the first Court should not. have been 


interfered with. I, therefore, allow tke: 


appeal, set aside the decree of the lower 
Appellate Court and restore that of the 
Court of first instance-with costs in all 
Courts. EE i 


Appeal allowed. 


(1) Sel, Dec. No, 3 of 1910. ` 
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LAHORE HIGH COURT. 
First CIVI, APPEAL No. 1080 OF I9IS. 
March 7,1923. ° > - 
Present:-—-Mr. Justice Abdul Raoof - and 
Mr. Justice Campbell: 
DEBI PARSHAD AND OTHERS— 
PLAINTIFFS—APPELLANTS. 
vel sus NE 
Miusammat BHAGO AND OTHERS— 
___ DEFENDANTS— RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O. X X II, 
f. 4—-Deaih of defendant during pendency of suit— 
Legal representatives not substituted— Decvee against 
deceased defendant, legality of. ; 

Itis illegal for a Court to continue to hear a suit 
against a dead person whose death hasbeen bronght 
to its notice and to pass a decree against such 
poen in the absence of his legal representative 

eing brought cn the record. [p. 683; col 2; p. 
684, col. 1.] 

First appeal from a decree of the 
Subordinate Judge, First Class, Delhi, 
dated the 6th January 1915. ” 

Mr. M. S. Bhagat and Lala Jagan 
Nath, for the Appellants. ` 


Lala Sardha : Ram, (with him Mr. 
Manohar Lal, Lala Balwant Rai and Lala 
Mehr Chand Mahajan), for the Respenc- 
ents. i l 


JUDGMENT.—The following three pe- 


digree-tables are necessary for the urter- 


standing of the matter in 
this appeal:— i 


(x) 


controversy in 


SAUDAGAR MAL 


- 


| j 
Umrao Singh—M usammat 


Musammat 
diedabout ; Ram Devi, Sundar Devi 
1864. died 
12th Decem- 
ber 1903 


Musammat Kanwal Devi, 
d. s. p. 1893, 


| 


- ee 





| 
Kashi Nath 
ên] 
| 


Banarsi Das 


' (adopted) 


Basheshar | ji 
Nath Basheshar Shankar Bhoia 
| Nath, Nath. Nath. 
adopted by 
Banatsi Das. 
— 
Suraj Bhan. l Arjan. Phulli, 
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(2) uae MAL | 








i 
els Mal i Dittu Mai 


Ram Saran Das== 
Musammat Bakhi 





"æ 
d 





Musammat Musammat Kaka Mal, Daughter 
Bhago. Rajo. .— ‘ j 
| 
Salig = Panna Tal, 


(3) DEBI HA 





—— 


Kashi bordisd. - Joti washed Sri Ram, - - 


Umrao Singh (Pedigree No. 1) was the 
owner of considerable property which .wes 
held by his widow Musammat Ram Deviuntil 
her death in December 1903. Three sets 
of claimants tothesuccession then appear- 
ed, (1) the descencants of Umrao Singl,’s 


sister Musammat Uttam . Devi, (2) 
Ram Saran Das and Kaka Mal, 
who alleged | that Saudagar Mel's 


great-grand-father and Telu Mal’s great- 
great-grand-father Lad been brothers, erd 
(3) Debi Parshad and his sons wto also 
claimed to be descended from a brother 
of Saudagar Mal's great-great-grand-fatker. 
On the roth January 1904 these rivals 
entered into an agreement which was 
signed (1) by Bisheshar Nath for himself 
and as the guardian of his three sons end 
by Shankar Nath for himself andas gterdian 
of Bhola Nath, (2) by Ram Saran Des and 
Kaka Mal, (3) by Debi Pershad for himself 
dnd as guardian of Sri Ram, and by Kashi 
Parshad and Joti Parshad. The parties 
agreed that each set of claimants should 
be owner of one-third of Umrao Singh’s 
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On the 8th March. 1909 Debi Parshad 
and his sons suedfor possession of one-third 
of the property by partition on the basis 
of the agreement of 19th January 1904. 
They- obtained a preliminary decree on 
21st March 1919 against which Basheshar 
Nath, and other defendants appealed un- 
successfully. A final decree.was passed on 
6th -January 1915 dividing the property, 
and the present appeal is by the plaintiffs 


. Debi Parshad and his sons against that 


‘final decree. 

There is a cross-appeal by Basheshar 
Nath, Shankar Nath and Bhola Nath, No. 
1323 of 1915, Which willalso be disposed of 
by thisjudgment as wellas cross-objections 
filed (a) by Musammat Bhago, the sole 
surviving representative of Ram Saran Das, 
and Panna Lal, and Salig Ram, claiming 
to be representatives of Kaka Mal, and 
(b by Phulli, son of Basheshar Nath. 

It is necessary to set aisde the decree 
of the lower Court on a preliminary point 
and to send the case back for re-decision. 
The appeal against the preliminary decree 
wes dismissed on 6th June 1912. Keka 
Mal, defendant, died on 27th April r914. 
Debi Parshad, plaintiff, applied to the 
Trial Court on 16th Jure.1914 for an order 
that he himself wasthe legal representative ' 
of Kaka Malonthat dateand on 16thAugust 
I914 the Court recorded directiors that tke 
derendants should reply to this application 
but no written replies are on the record 
and no order was passed on it. Kaka Mal 
continued to be shown 2s a defendant and 
the final decree was passed ageinst him 
and the other defendants. 


In Civil Appeal No. 1323 Mr. Manohar 
Lal, Advocate, applied on. 7th June 
I921, on behalf of Kaka Mal’s sister'ssons, 
Panna Lal and Salig Ram, that they 
should be made respondents as Kaka Mal’s 


property, that a Succession Certificate or legal representatives. The application was 


Letters of Administration should te téken 
out jointly or by one of the three parties 
and thit all should combine to resist any 
other claimant. 


Four years of litigation about Letters 
of Administration,ensued, and Letters of 
Administration eveitually were granted to 
Basheshar Nath alone on the rrth January 
1908, the order being upheld by the Chief 
Court on 12th February 1909; mE 


granted subject to all just.exceptions, and 
objection is now taken in Musammat 
Bhago's cross-objections to which Panna 
Lal and Salig Ram have also subscribed, 
to the lower Court's failure to implead the 
legal representatives of Kaka Mal. This 
objection must be sustainea, for it was 
obviously illegal for the Court below to 
continue to hear the suit against a dead 
person whose death had been brought to its 
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notice- and to: pass a decree: against that 


person. : ; : A 
= Accordingly, we set aside the decree ot 


the. lower Court and remand the case 
for re-decision after disposal of the appli- 
cation of 16th June 1916 and after 
the impleading as defendants of those 
persons Whom the Court findsto bethe legal 
representatives of Kaka Mal. The lower 
(Court must be taken to have disposed of 
the-case on a. preliminary point. and the 
remand, therefore, will be under O. XLI, 


t. 23. The stamps on both .&ppeals will. 


be refunded and costs will be costs in the 


cause.’ 
Z: K, &.N. H Decree set aside 


Case remanded. 


c 
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ALLAHABAD HIGH COURT. 

' SECOND CIVIL APPEAL No. 1605 OF 1921. 
mE March 7, 1923. 
Present -—Mr. Justice Ryves and 

l Mr. Justice Daniels. 

PHUL CHAND AND ANOTHER— 
PLAINTIFFS —ÅPPELLANTS 
. versus 
Musammat SURJI AND OTHERS— 
DEFENDANTS— RESPONDENTS. ` 

origage—Prior and subsequent morigagees— 
By of redemption, purchase of, by prior 
mavigagee, effect of—Priovity— Usufruciuary mort- 
gage— Possession not delivered — Interest, whether 
can be clatmed—~Decree for sale gn subsequent 
Hà DO. JOYI Of. 
lanes eau who has purchased the 
equity of redemption is entitled to hold up the 
éarlier mortgages which are satisfied out of the 
sale consideration as a shield against any attempt; 
to-deprive him of the property. —[p. 684, col. 2.] 
< When-a usufructuary mortgagee is unable to 
obtain possession of the mortgaged property and 
there is a definite covenant in the mortgage- 
deed that, in the event of his being unable to. 
obtain. possession, the mortgagee would be 
entitled;to, interest, he can claim interest on: the. 
mortgage amount. [Pu 684, col. 2; p. 685, col. r.] 
“A prior charge-holder in possession ol the 
mortgaged- property is not liable to have his, 
possession disturbed.until his charge is paid off. 

; 685, col. 1.]. "2 i 
A de rel de sale on a subsequent mortgage 
provided’ that if the decree-holder failed to pay. 
off the prior mortgagee by the date fixed the latter. 
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would be atliberty to apply that the suit be 
dismissed : 

Held, that the condition laid down in the 
decree giving the option to the prior mortgagee 
was perfectly valid, [p. 685, col. 1.] 

Second appeal against a decree: of the 
District Judge, Meerut, dated the 13th 
of June 1921. 

Dr. S. N, Sen, for the Appellants. 

Dr, K. N. Katju, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiffs-appellants, 
Phul Chand and Kanchu Mal, for sale on 
the basis of a mortgage of 7th April 1916 
in their favour., The defendants Nos. 2-4 
who are the an8Wering respondents held two 
prior mortgages on the same property, 
one executed on 7th December 1907 and 
the other on 13th October 1915. After the 
date of the plaintiff’s moitgage, namely in 
the year 1919, these defendants purcbased 
the property fora sum of Rs. 5,000.. Out 
of this sum, Rs. 3,800 “was taken in satis- 
faction of the mortgage of 1907 including 
interest, Rs. 43-I2-0 was credited on 
account of the mortgage of 1915 and the 
remainder went in satisfaction of an earlier 
mortgage of the year 1887 in favour of the 
plaintiffs. It is now settled law that, under 
such circumstances, the defendants are 
entitled to hold up the earlier mortgages 
which were satisfied out of the sale con- 
sideration as a shield against any attempt . 
to deprive them of the property. The 
Courts below have accordingly passed 
a decree requiring the p'aintiffs, as a condi- 
tion of gettingthe property sold, to re-pay 
to the defendants the amounts oi the mort- 
gages of 190% and 1915. Against this 
decree the plaintiffs appeal. OF the eight 
grounds of appeal the only ones that have 
been pressea are these contained in the 
Ist, 7th and 8th paragraphs. The first piee 
was, that as the mortgage of 1907 pur- 
ported to be a usufructuary mortgage the 
defendants were not entitled to claim any 
interest under it. It has been found and 
cannot be disputed that, although this 
mortgage purported to. be a usufruetuary 
mortgage the defenaants were unable to 
obtain possession. There was also a 
definite covenant iu the  mortgage-deed 
of 1907 that the defendants should te 
entitled to interest in the event-of their 
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being unable to obtain possession. The 


Courts below have rightly allowed  in- 
terest under this covenant. The 7th plea 
is to the effect thatonly asum of Rs. 43-12 
on account of the mortgage of I9rI5 was 
allowed as part of the.sale price on the 
purchase of the property by defendants, 
they are only entitled to claim this amount 
asa chargeon theproperty. Thereisnoth- 
ing ori the ‘record to show why the whole 
amount of the decree under this mortgage 
was not included in the sale consideration, 
but it has been found by the Court below, 
as a fact that the whole amount of the 
mortgage was due on the property. As 
the amount was decreed to the defendants 
themselves they are entitled to-claim it. 
The last point has reference to the form 
of the.decree passed by the Court below, 
The decree directs that, unless the plaintiffs 
pay the amount by the date fixed in the 
decree under the earlier mortgages the 
defendants Nos. 2~-4 shall be at liberty 
to apply that the suit be dismissed. The 
appellants' contention is that the decree 
Should have directed the property to be 
sold leaving the prior mortgagees to get 
what they could from the sale-proceeds. 
This is not the law, The defendants are 
prior charge-holders in possession. of the 
property and are not liable to have their 
possession disturbed until their charge 
- is paid off. The form of the decree in some 
cases, given as form No. 8 Appendix D of 
the Code of Civil Procedure, provides that 
in case the plaintiff fails to make theneces- 
sary payment to prior mortgagee the latter 
shall be at liberty to apply that thesuitbe 
dismissed or forthe sale of the mortgaged 
property. The option lies with the. prior 
mortgagee, and as the prior mortgagees 
in this case are perfectly satisfied with the 
decree as it stands, the plaintiffs have no 
eause of complaint. 

The result is that the appeal fails and 


is dismissed with costs including .in this ` 


Court fees on the hígher scale subject to 

this that the time for the plaintiffs to pay 

the money due to the defendants Nos. :2—4 

2 extended to three months from this 
ate. ; ES 


Z, K. . Appeal dismissed. 
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LAHORE HIGH COURT. 
First Civit, APPEAL No. 1878 OF 1918, 
January 5, 1923. . "n 
Present;[— Mr. Justice Scott-Smith and ` 
Mr. Justice Moti Segar. 
KARTAR SINGH— DEFENDANT 
—-APPELLANT 
UEFYSTS 
LABH SINGH AND/OTHERS— 
` PLAINTIFFS AND OTHERS—DEFENDANTS— 
RESPONDENTS, | 

Cusiom— Ancestral property— Common ancestor 
mentioned in pedigreestable, effect of— First appeal— 
Printing documents—Practice— Adjournment for 
printing, whether can be granted, 

The mere mention of the common ancestor in a 
pedigree-table is not of itself sufficient to prove. 
that all the land in the possession of his descend- 
aus RECON from that common ancestor, [p. 686, 
col. I. i l t 

Jiwan Singh v. Hav Kaur, 22 Ind. Cas. 415; 41 
P. R. 19134; 51 P. L, R. 1914; 34 P.W. R. 1914, 
dissented from, 

A finding as to the ancestral nature of property 
must be based on positive evidence. Conjecture 
cannot, in such a case, be allowed to take the place 
0: proof, [p. 686, col. 2. ] 

Atar Singh v. Thakar Singh, 6 Ind, Cas. 722 $ 
42 P. R, 1910; 12 C. W. N. 1049; 35 C. 1039; 35 I. 
‘A. 206; 8 C. L. 3.359; 18 M. L. J. 379; 128 P. W. 
R. 1908; 4 M. L. T. 207: 10 Bom. L. R. 790 (P. C.), 
followed. 

The practice of the Lahore High Court with 
fegafd to the printing of records in first Appeals 
is, that the oral evidence is printed at the 
e=pense of the appellant, whereas documents are 
printed at the expenses ofthe party desiring it. 
[p. 686,-col. 1.] 

Itis not the duty of an appellantto get those 
‘documents printed on which, the respondent 
relied in the Court below. [p. 686, col. 2.] < 

In the absence of areasonable excuse for the 


failure of a party to get the necessary documents 


printed the Court will not adjourn the heating of 
a case to enable it to get them ‘printed. [p. 686, 


- €ol. 2. 


First appeal from a decree of tke 
Subordinate Judge, First Class, Lahore, 


‘dated the 20th May 1918. 


Dr. Nand Lal, for the Appellant. 

Lala Badri Das, R. B., .and Dewan 
Mehr Chand, for the Respondents, 

JODGMENT.—The property in suit 
in the case out of which this appeal and 
the cross-appeal arise belonged to Buta 
Singh, deceased, a Dhillu Jat, of village 
Sur Singh in the Kasur Tahsil. Plaintiffs 
claimed to succeed to it 2s being his colla- 
terals in the fifth degree against his daugh- 
tey’s son Kartar Singh, alleged to have been 


Adopted by ‘Buta Singh. The property. con- 


sists of land and a house. The Cotirt telow 


é 
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held that the laud was the ancestral prop- 
erty of the plaintiffs, whereas the house 
was not. It found the factum of adoption 
proved but held that it was not valid by 
custom. It, therefore, gave the plaintiffs 
a decree declaring that they were entitled to 
the land in suit, but dismissed their suit as 
regards the house.” The defendant has 
appealed against the decree ip regard to the 
land and the plaintiffs have filed a cross- 
appeal asking for a decree for the house 
claimed by them as wel! as for costs. 

The documents produced by the parties 
in the lower Court, some of which have been 
referred in the judgment, and upon which 
parties relied, have not been printed. Letters 
in the usual form were sent by the office 
“to the appellants’ Counsel, but, in spite of 
this, they did not apply to lave any of the 
documents printed. According to the prac- 
tice of this Court the oral evidence inthe 
case is printed at the expense of the appel- 
lant whereas the documents are printed at 
the expense of the party desiring it. Dr. 
Nand Lalin support of hisappeal contend- 
ed that there was no evidence on the prin- 
ted record that the land was ancestral qua 
the. plaintiffs, The only evidence 
relied upon by the lower. Court ‘in 
Support of its finding that the land is 
ancestral is that the common ancestor ot 
-the deceased and the plaintifis by name 

Kora, son of Parja, is mentioned in the 
pedigree-table. of the Settlement of 1868. 
It refers to Jiwan Singh v. Hav Kaur (x) 
in which it was stated that the express men- 
tior of the commor ancestor in the pedi- 
gree-table in that case was presumptive 
proof that the land descended from him, 
Now, with all due respect to the Judges who 
. were parties to that decision fe are unable 
to hold that the mere mention of a com- 
mon ancestor in a pedieree-table is of itself 
sufficient to prove that all the land in the 
possession of his descendants descended 
from that common ancestor. Mr. Badri Das 
on behalf of the plaintitis referred to Lal 
Shah.v. Hira Lal(2) in which it was held 
that when a person has obtained a decree 
in his favour the onus is on the appellant 


(r) 221nd.Cas. 415: 41 P. R. 1914; 51 P. L. R, 
X914; 34 P. W. R. 19t4. 

(2) 4r Ind. Cas. 1633 106 P.R. 1917, 119 P. 
W, R. 1917, . -. td i 
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in a Court of Appeal to show that the 
decision is wrong. He urges that Lis clients 
having obtained a finding that the land is 
ancestral, the onus is now on Kartar 
Sirgh, defendant, to show that thelandis 
not ancestral. This proposition, no doubt, 
is generally correct, but Mr. Nand Lal 
replies tó it by saying that there is no 
evidence on the printed record in support 
of the finding and, that, therefore, it should 
not be maintai.ed. We cannot agree with 
Mr. Badri Das thatit was the duty of the 
defendant to get these documents printed 
upon whichthe plaintiffs reliedin the Court 
below. According to the practice of this 
Court: it was the duty of the plaintiffs 
to get any documents upon which they 
relied printed; No excuse is offered for 
their neglect to do this, and we. therefore, 
refuse to adjourn the case in order that 
the necessary documents may he printed. 

We are quite unableto hold on the evidence 
upon the record before us that it is proved 
that the land in dispute is the ancestral 
property of the plaintiffs. It was laid down 
by the Privy Council in the case reported 
as Atay Singh v. Thakar Singh (3) that in 
a case of this sort conjecture cannot take 
the place of proof. We, therefore, hold 
that the plaintifis upon whom the burden 
lay to prove that the land was ancestral 
have not discharged it. 

This being our finding in regard to - the 
land for which a decree has been passed; 
it is obvious that there is no proof that the 
site in the village upon which the house 
in dispute stands is ancestral. We, there- 
fore, accept the defendant's appeal and 
dismiss that of plaintiffs and setting aside 
the order of the lower Court dismiss 
the plaintifts’ suit. 

As the defendant also omitted to get the 
documents upon which he relied in regard 
to the question of custom printed we think 
it will be equitable to order that parties 
Should bear their own costs in both the 
Courts, and we make this order accordingly, 

2.5 Defendants’ appeal accepted 

Plaintiffs’ appeal dismissed. ` 

(3). GInd. Cas. 721; 42 P. R. 1910; 12 C. W. 
N. 1049; 35 C. r039: 35 I. A. 206; 8C. L. J. 359: 
18M. L. J. 379; 128 P. W. R. 1908; 4 M. L.T. 
207; 10 Bom, L. R. 790 (P. C.). 
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UMRAO BEG t, MUKHTAR BEG. 
ALLAHABAD HIGH COURT. 


EXECUTION FIRST APPEAL NO. 314 OF 1919. 


February 16, 1923. x UR TS 
Present :-—-Mr. Justice Piggott and. Mr, 
Justice Walsh. B 
Mirza UMRAO BEG— JUDGMENT- 
DEBTOR—-APPELLANT 
VDEYSUS j 


‘Mirza MUKHTAR BEG AND OTHERS— 


Dzcs$E-HOLDERS—RESPONDENTS, 

Civil Procedure Code ( Act V of 1908), 0. X X I, 
¥. I5—-Execution of decree—Decree for cosis tn 
favour of several plaintiffs —Satisfaction by some 
dscres-holdevs, validity | of —E xecution-—Proceduro 
—Court, discrelon of. 

A decree for costsin favour of several plaintiffs 
operates as -& simple money-decree jointly in 
favour of all the plaintiffs, and can' only be 
executed by allthe decree-holders jointly, or by 


. Some only of the decree-hollers subject to the 


provisions of O. XXI, r. r5 of the Civil Procedure 
Code, No one of the decree-holders is entitled 
to grant full discharge oi the decree out of Court, 
ot to certify to the Court complete satisfaction of 
the decree, without the concurrence of all the 
dectee-holders. [p. 687, col 2.] 

A wiledisctetion is conferred upon the Execu- 
tion Court by O. XXI, r. 15 of the Civil 
Procedure Code and so long as it insists upon 
payment of the entire amount of the decree by 


- the judgment-debtor, it has authority to make 


such adjustment of the rights of the decree- 
holders ínier se as it may think equitable and 
proper; and for this purpose, without going 
behind the decree, or entering into any ques- 
tion, which if it was to be litigated at all 
between the plaintiffs should -have been ad- 


‘judicated upon ‘prior to the passing of the decree 


and not after, itis entitled to exam.ne the plead- 
ing and to inform itself as to the precise position 
selan plaintiffs as they came into Court. (p. 688, 
col. r.] ` 


Execution First Appeal from a decree 
of the Subordinate Judge, Agra, dated 
the 26tk of July 1919. 

Messrs, Igbal Ahmad and S. Raza Ali, 
for the Appellant. . | 
Drs. S. M. Sulaiman cud S. N. Sen, 
for the Respondents. 

JUDGMENT.— Thisis an execution first 


appeal arisiig out of an unfortunate litiga- 


tion which has already occupied. our 
atteition in coanection with Regular First 
‘Appeal No. 39 of 1920. "The point which 


- we are now called upon to decide is, how- 


ever, distinct from any of the questions 
raised in the coanected appeal above refer- 
red to. The suit was one for partition. 


' There were, fifteen plaintifis in the case, 


and in the preliminary decree as drawn 


up “these. plaintiffs -were -awarded. their 


~ 
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costs against the defendant. ' There was 
an appeal to this Court and also a petition 


of cross-objections on the part of the plaint- 


ifs, with the result that the preliminary 
decree passed by the Trial Court was further 
modified in favour of the plaintiffs and the 
defendant’ was made liahJe to a further 
sum on account of costs. The application . 
with.which we have to deal is'an applica- 
tion by foirteen of the plaintiffs, 
Nos. 2-15, asking that the entire 
decree for costs may be  executéd, 
subject-to. such orders as the Court 
may see fit to pass for the preservation 
of the rights of the first plaintiff, 
Musammat -batyazi Begam, who had de- 


clined to join in the application for exe- 


cution. The attention of the Execution 
Court was, therefore, distinctly drawn to 
the provisions of O. XXI, r. 15 of the Civil 
Procedure Code, but it is by no means 
clear irom the order passed whether that 
Court applied its mind to these provisions. 
The point of tht matter is, that the first 
plaintiff, Musammat Yaiyazi Begam, is the 
own sister of the judment-debtor defend- 
ant, Mirza Umrao Beg and it has been made 
evident enough, not only from the proceed- 
ings in this execution matter, but from 
proceedings which have taken place 
in the Court below in connection with the 
preparation of the final decree for partition, 
that the brother and sister have come to 
some sort of arrangement amongst them- 
selves. In connection with that atrange- 
ment, no doubt, the first plaintiff, Musam- 
mat Eaiyazi Begam, has certified to the 
Court below that she has realised the full 


‘amount of the costs awarded under the 


decree, which the remaining plaintitts are 
now seeking to execute. The Court below 
has rightly held that the decree for costs 
as drawn up. operates, independently of 
the rest of the decree, as a simple money- 
decree, jointly in favour of all the plaintiffs. 
It follows as a natural consequence that it 
can only be executed by all the decree- 
holders jointly, or by some only of the 
decree-holders subject to the provisions of 
O. XXI, r. 15 of the Civil Procedure Code 
above referred to. It also follows that 
no one of the decree-holders is competent 
to grant full discharge of the decree out 
of Court, orto certify to the Court complete . 
satisfaction -of--the -decree,- without the | 
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concurrence of all the decree-holders. So 
far, the decision of tue Court below is correct. 
If the judgment-debtor has really paid 
“the entire amount -of the. decree to his 
-Sister, but has:doneso-with the obvious 
intention of evading the provisions ‘of O, 
KAL, 1. 15, o0f the Civil Procedure Code, 
. he must take the consequences if the result 
isin fact to.compel him.to pay the whole 
amount of ‘the -decree, or any part thereof, 
twice over, The real difficulty in the case 
turns on the proper application of the dis- 
, cretion allowed to the Court by O. XXI, 
I.I5.0f the Civil Procedure Code. We 
have no doubt, that this is- a wide discre- 
tion and that the Court, so long as it insists 
upon payment of the entire amount of the 
decree by the judgment-debtor, has authot- 


ity to make such adjustment of the rights : 


of the decree-holders inier se as it may 
think equitable and proper. Those rights, 
‘however, are the rights under the decree. 
In the present:instance,; the Court below 
seems to have assumed that if there be a 
decree in favour of a large number of plaint- 
ifs it must be understood that they are 
entitled to divide the money amongst 
themselves per capita. Even on this basis 
we find it a little difficult to understand 
why-the Court below has:given the appli- 
„cants for execution {ths of the decretal 
amotint, seeing that they represent 14 
out of 15 plaintiffsi- We think, however, 
that -the Court, withcut going behind the 
terms -of the decree, :r entering into any 
© question which, if it was to be litigated 
at allas between the plaintiffs, should have 
‘been adjudicated upon prior ‘to the passing 
-of:the decree and not-after, is nevertheless 
„entitled for the purposes of -O. XXI, 
r.:X5'0f the Civil of Procedure Code to ex- 
amine the pleadings and;to inform itself as 
to the precise. position -of the. plaintiffs as 
they come into Court. .Once. this is done, 
it becomes obvious that the two sets of 
Plaintizs, namely, Musamma-Hatyazi Begam 
. ag the, plaintiff .of the first party and .the 
remaining -plaintiffs es plaintiffs of the 
| second > party, were equally interested in 
ithe; result of the fitigation. The-logical 
sway, -therefore, of adjusting the accounts 
‘between them. would be .to.see that they 
3each.got:half:of the money: due under the 
:decree for-costs. Now Masammat ; Faiyazi 
Begam .has- committed iber self to,.certify- 


- 
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ing to the Court, that she has been paid 
in full... Her interests, therefore, are suff- | 
ciently protected under the terms of the 
rulein question by taking note of the fact 
certified by her. ‘The result we thus 
artive at is, that execution of this decree 
should have been permitted in favour of: 
the remaining decree-holders to -the extent 
of a half share in the costs;; We modify 
the order of the Court below accordingly. 


Parties will pay and receive costs of this. 


appeal in proportion to failure and. success, 

The costs will include fees om ‘the’ higher. 

scale, 5 MON. 
ZK," Decree. modified. 


~ 
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‘LAHORE HIGH COURT. 
FIRST CIVIL, APPEAL No. 3003 OF 1918. 
December 21, 1922. . 


Preseni:—Msx. Justice.Abdul Raoof 
.^ - Mr., Justice -Moti Sagar. _ 
UTTAM SINGH—DEFENDANT- | 
! APPELLANT . 

ee a YEN SUS " y cro 
‘Musammat RUTAN DEVI, AND OTHERS. 
C EGAL REPRESENTATIVES OF ANANT | 
RAM, DECEASED—PLAINTIFES— _ a 
RESPONDENTS. 3 
. Registration Act (X V I of 1908), ss. 736, 71, 72, 
73, 77— Refusal to vegister— Application to Regis- 
appeal, dismissal of —Swit to enforce 
regisiration, maintainability of. 
' Ina suitunder section 77-of the Registration 
Act to enforce registration of a document the 
Courtis only concerned with the genuineness and 
execution of the document; questions relating to 
the validity. of the document are not legitimately 
within the scope of such s suit. (p. 690, col. r.] 
Plaintifflodged asale-deed for registration with 
‘the Sub-Registrar and took out a summons direct- 
ing the defendant toappear and admit execution. 
` Defendant failed to appear and the Sub-Registrar 
refused.to register the deed, Plaintiff- thereupon 
made an application to the Registrar which was 
headed assan appeal and was described -as- am 
application undersections 72 and 73 ofthe Regis- 
tration Act. The application was not verjfied as 
a plaint as tequired by section 73. The Registrar 
‘rejected the applicationeon the ground’ that it 
'was:an appeal under section~72,- which’ did not, 
‘ander the citenmstances, lie. ‘Plaintiff then filed 
a sujt under:section.77-0f the Registeation Act: : 


~ 


^ 


end 
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`. Held, (t): that the applfcatisn to-the "Registrar :repisfer the- document. and returned, it. to 


iP in. substance. one. under., section 23 ‘of the (€ 4 
` Registration ` Act and: the “defekts were mefely ` „tae pliintif AR endorsement: Regis 
Ljorial; [pe 6912 col, r.] 2 -7 tration refüsed." The. plaintiff thereupon 


(2) that the mere fact that the application was ‘Moved the Registrar - on the 7th J cen! 
:headed as an- appeat or. that an-erroneous section by an application: which was ; couched: 
„of the Act was mentioned therein was not sufi- thetollowing w rds:— f 
"cient to take it ‘away from the category of an ng WO 


ec . a` + $ 


- application'under section 73 of. the negi Tan E : | AN ANT ; RAM- APPELLANT ° ; 
agi (p..691, col; 1] ; ov cae He a) SUCVSUS - 3 deu ONY s 
MS i oi ‘had .been a substantial cae | UTTAM SINGH--RESPONDENT. ds 
pliance wi e provisions of section 73 o e, te 

‘Registration Act: and “that tle dismissal of the | "Miscellaneous appeal from -the ‘otder of 


" application by.-the’ Registrar, although. technically : the Sub;Registrar, - Amritsar;dated.. :the 
: under section 72 was one;yreally ` under.section 76 .30th May 1917; refüsing registration-of the 


.;of the Act; .[p. 692,.col. + 
(4) that, therefore, hes Ilep ünder aon vost sile-deed, executed by the respondent. in 


“the: M eaisiration. Act- ‘was maintainable. [p. 692, : favour of tlie: applicant-fon.Rsg : “7 000. . in 
Glan 55 a, xespect of house situate at.Amritsar,i.. 
o; Tribeni Sahu v. Bhagsjat Bux Rai, 3a Q- 103% 51! . "GRQUNDS.—On the -21st March, 1917, 


€. W. Na 1030 ;.6.C, L. J. 298 (E. B.j, Bechun GAS 
y. Syed: Ali Rasul, 16 Iad. Cas. 614. Bisheshar ` ¿the respondent : executed. a. deed ;.of 


= Nath v Emperor; 44 Ind. CaS.28 p40 A, 1471 16 - Sale for) Rs. .7,000: in :Yespect xia. 
SOAIL)JeÓ64?19€1;L2]..865, referred to.^ » . ; :house, situate at Ainritsar, in fayour 
»*>Hirst appeal from the decree of the’ Sub- of the : appellant. and.. x completed 
nordiaate Judge, First.Class, Amritsar, datea the same, | He, after signing: the deed: ‘in 
< the 28th October 1918. ZPersian:and, Eaglish characters in the ~pre- 
z o Pandit Sheo Narain, Re B., “Bakhshi Tek sence oft witnessés, ; and. after, perusing 
“Chand anc Dr, Nand Lal, fon the; Apper ‘the ‘contents : of. the .deed,. made ih..over 


Dos : ~ , tà: the. appellant! vendeé, for .gétting; it 
- Yala agir Chand: and Tala; Badri. Das, registered.: Out cof, the sale money: he:re- 
3 TR. ‘B., for the ‘Respondents. Pufw ceived Rs. 3,700 and the remaining Rsi 3300 


> «JUDGMENT, —This Was a suit to' “enforce WAS to: be paid before the Sub-Registrar, 
; registration: of;a'sele-deed' under sectióm47 ^f'heappellant under section:36 of the Regis- 
* of. ‘the Indian Registration Act. "Thé facts tration Act, filed-am application in the office 
‘dre brielly these” ‘On the 21st March’ 1927 | ‘of > plow ;SubrRegistran! for authoritative 
‘the defendant sold two houses in the’ City registration. But the’) respondént:.did not 
> “Of Amritsar ` to the plaintiff for e sum ‘of putin appearance inspite of his having been 
“Rs. 7,000. A sale-deed was duly executed, -petsonally served with summons. . Therefore, 
“signed and delivered to ihe plaintiff, Out ‘the : Sub-Registrar- refused : registration. 
Cof the sale price fixed a sum of Rs, ' 13/700 ‘Hence an';application under sections. 72 
. Was paid to the defendant in advance og 22d 73 of the Registration Act is made -with 
" khe?day the sale-deed was: "completed. the prayer :tliat,the, applicant's; appeal 
' and-as.to the balance of- RS. 3;300 it ^ wes eee b jascepted Uhre | drea ‘deed 
` stipulated that it would Ee ‘paid-beforé the STOSS to oe e ent. is 
:SubiRebistrar on the day the deed. wés prepared topay the remaining sa iar d 
"registered. The'ple intiff's allegation is that The sale- deed’; is- herewith: attached. re 


‘he repedtedly called upon' the: defendant. Sea E Sa kin TE var 
“toget registration ‘of the sale-deed effected, - ` Dated the’ ath. Janie- 397; im a 
" and to receive thé balance of tlie sále Price" a AR ae: Petition. ofz i. hes 


; but he failed to do so. “On the "Z3rd April ' t^ (Sd; ). Atlant Rem; "Appellants 
3917 the plaintif lodged-the sale-deéd With ` 

K the Sub- -Registrar‘of -Amiritsar,- ‘and took; "The aoon aion "wes. in viitilg ahd 
^ adt, a sümmons'under: section :36*of^ the “Was duty, signed by the #pplicant- ‘and: ‘Was 
Régistration Act ordering the' deférideit to | ‘accompanied , “by a copy-of ‘the’ reasons . 
“appear ‘and admit eexecution oh the, ‘Roth’ recorded: irder ‘section: 71-of. the? Registta- 

"May I017.: The” summons was’ Udhly! tion Act. Tt was made within three days 
served; but he- neglected : "to^ "appear: “from thé -date-of.the refusal of the Süb- 
^ Thereupon the Sub- -Registrér: refused, to Registrar- BA Te vam Moca tient’ end 


mor ats “wise 


44 ! 
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was presinlably:prasented:in person by the - not-entitle. piu "to €— under: sethion l 
petifioterin: the office ʻof ithe Registrar. 72 of the Act, but his proper remedy is to 
“Bre: oaly defect vin: the "application was move the Registrar only by.a petition uncer 
“thatit was mot verified’ "by. ‘the. peti- -section-73. : .. 
- rtioner:in:the manner. required. by Jaw for - "Mr; ‘Badti Das; on the other harids coriterés 
tae Verification of the: plaints. Otherwise that the’ ‘provisions of. section 73 were 
‘it fully: complied: --rWith. the-requirements fully. complied with im, this; case, thet 
laid down ia section.73 of the Act. The the non-appearance of va party to: admit 
- Registrar: treated--this application: as an ‘execution does not necessarily: lead-to: the 
"appeal under section 72, and" after -service vinference’ that: execution: is.deniéd, thét-in 
ofinotice onthe. defendant, the executaiit - "the present: case -it-was doubtfulsif regis- 
vofithe deed, dismissed it on the X 3th: August "tration: was refused on:the ground of denicl 
917 »omtheground that:registration had . of execution and thát consequently the peti- 
ibeex refused: because.of denial of execution | _-tion-writer , Who, ‘drafted the petition 
ard.that,. ‘cousequently, : :an ;appeal-under ` adopted the best possible course : open 
section. 72 -òf the ‘Registration’ Act was 'to'ihim- under. the circumstances,’ viz., to 
wot ‘competent.. The: present - suit was” itientiom both the: sections 72 and 73 in ‘the 
< tièr iastituted.: ‘by the, plaintiff on the 27th , ` petition and to leave it to. the“ Registrar? 
"ofi&ugust 1917. “Lhe main cótention of. the to decide- which of ‘the ‘two: sections: was 
ldefeadant was that the suit ‘was not main- applicable. “It is further cotended that tLe 
tiiaable inasmuch as the plaintiff hadfailed refusal to register^by the Registrar : Was 
"tot perform the:preliminaries:of: procedure in any case under section 76,.and that this 
‘and: egaditions ‘essential to entitle :him “refusal -entitles the plaintiff to sue. under 
"tot. ‘the remedies “and reliefs provided. for - section 77. ôf the Act. 
La section 77. Other)pleas-on the: merits The question whether thenon-appeare rce 
“were! also :raised but :it is.now. conceded , fa party to:admit. execution ás'equivalert 
‘that ina suit; urider sectión.77.the Court is to a denial .of ‘execution -is a ‘doubtful 
.o Wycoacernéd with the genuineness and the |, question « omWhich.opinions may-differ. ‘The 
-execition of a document; and that questiors . Calcutta. and .the Bombay, High. Courts. 
«refatiag: to its. validityiare not legitimately ` have consistently held-that a wilful reius:l 
uwithiaits.scope. Oa?thesquestion^of the ..or. neglect to. attend. and admit execution 
şmiirtainability of the suit, the: Senior Sub- is. equivalent to a denial of ‘execution, 
vordinate ‘Judge> found 'in:the: afirmative ‘within the meaning of the Registration Act, 
. aid decreed: the plaintiff's ‘suit. “Against but, with. all respect. to. the learned. üdges 
. t£hisj ddgmeat and decree the defendant has who have adopted 1 this view, We are: nahje 
E ‘appealed to this Courtthrough Pandit’ Sheo , bo -tinderstand.. how- 2 2. SU b:Registres: i$ fo 
iN aradin, and: we: have listened to» lengthy | distinguish between, cases: ‘of wi iul | non- 
i arguments by: Counsel on both sides. > - appearance. z and eases , ‘other, Gran, th th lose -of 
issie contentions of ‘the legined Counsel, willal.. _ non-appegrance. ; Ay Sub- -Regis- 
eforrthe ~ appellant-are-twodold. "Firstly, trar. ‘ig i precluded > ‘from "conducting. any 
. "it is: ‘Soatended that the provisions of ‘sec . enquiry, upon. this.. ; point. and Pi g 
stion73 are imperative and that they: must be „to these: very, authorities. must. refuse. to 
strictly complied with before.'a party, register, ise document; Af the executarnt 
could sue under.section 77- of::theIndian - has failed {oput inan appearance. -Wé do 
“Registration Acts It is urged that where, not See.any vai lid Ieasp on-why.a mere failure 
“tha plaintiff ought: to.-have applied under. tora: ppear w oh play be e: due toan accident 
séction 73, but mistaking his remedy pre;': of docs er gitimate. cause should be 
:, férred: An: appeal. to the Registrar ; ander. „held to. be. wilful, aaa if the: ‘tegistration sis 
_ section: 92, it: is the-same as .if, he. did, refdsed, ` the refusal, to. 3egister. te. -heid 
_ a not-go, at af: ‘before. the Registrar. The : to. be dug to a denial. k execytion.. : UN 
] ~eqpad: contention. Of the- ru Counsel ns Gree hé HÉ feat ban e SIT 
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zva ‘summons forthe executant-of the deed -ofan application if it was in fact And. 
. to.attend and admit execution :on a-par-- in law an application under seetion 73 
.ztieular.date. On-the;date fixed the exe- and. the Registrar. could not.very well 
(^ cutant fully intending to attend.and admit .refuse' to, entertain it merely. because:it 
. execution starts .from -his -house but purported: to: be .under section .72 which 


happens to meet with an accident .obvicusly -had -no applieation. “In Trt- 
s on.ithe way and fails .to -appear beni Sahu v."Bhagwat Bus Rad (1),-Mt. Jus 
before the  Sub-Registrar, who. :re. tice Woodroffe observed :— Itis not to be 


supposed: that a Court: the administra- 
‘tion of justice will: refuse. an. application, 
-whick on.the merits it. ought to grant, and 


fused to register the document. The re- 
fasal-to:register :in this case is clearly due 
‘fo the non-appearance of the executant, 


i 


but, can itbe said that the non-appearance 
in this case is wilful,-and that the refusal 
torezister proceeds on the ground of denial’ 
of execution? The executant never denied 
execution, was in fact always prepared 
4 to ad mitexecution, and it was only owing to 
Some unforeseen circumstances that he 
Was ‘prevented “from -putting .in an 
appearance. ‘We -vetry ‘much ‘doutt if, 
in these circumstances, the -non-ap- 


pearance could. be said to be equival- 
ent *to--a~ denial’ of execution: ‘At all. 


events, "the question is not freefrom dóubt 
and thete is force inthe argument of Mr. 
Bzdri^Das-that if; in these circumstances, 
the petition-writer ‘drew up the. petition 


in law. can grant, simply beceuse:the.aspli- 
‘cant-asks the Court? to exercise its admit- - 


ted powers under. a: wrong section." “These 
remarks :apply: with “full :force + to -the 


facts ofthe present ease; and- we are clearly 
- of: opinion: that-‘the. erroneous -mention of 


“the .section in the .application . did «riot 
vitiate it in any way whatever; Pundit 
-Sheo Narain,: however, strenuously.argues 
;that the defect as: to. want:of verification 
"was ':atal"to the proceédings, and cites-a 


"large.number of.euthoritics.in.support.of 


the-proposition that the. provisions óf«the 
-Registration ‘Act are. maridat6ry in their 
nature, -and-must:be. strictly . observed. 
We. have examined all these authorities, 


" forthe plaintif made a,mistake im qüoting and are of. opinion “that :they-have-ino. - 
‘the wrong section, or even if;he.mistook application tothe present. ease) -Afl^the ` 
stheoremedy/which.was oper to the 'appli-- authorities: cited relate to cases’ «where 
-cant unger the-law-the:mistake was'/a “the question-was- whether 2 document had 
7 bona: fide: mistike and „Should have © been ~- or-had. notibeen validly:presented for regis- 
‘condoried by allowing ;;the:petitioner: to-: tration ^: before . the -Registering Officer. 
wdmend his^petition. It .is, however, un ^ Tt was held in'these cases:that:theprovisions 
-necessaty toidiscuss:this point. any, further’. of sections 32 and 33 of the Act were im- 
as we are:clearly-of opinion that:the appeal” perative and that the. Courts were ‘not: to 
must.failion. the ground. that the plaintiff. allow. the imperative” provisions .of. the 
. has substantially complied with all: the "Registration Act’ to*he-defeated: when it 
“requirements: of : law as required by-section was proved that on agent who: presented 
.73,-and :that ‘he .is-entitled:to maintain -a document: for registration had not been 
‘this suit undensection 77, even if the refusal . duly. authorised: in “the manner prescribed 
! toéregisteri.was..due to denial of. -exe- . in the Act to' present It: | This was- perrectly, 
«cution, and even «if an ‘appeal -under ` correctas the object ~of -sections.32 .and-33 
.Section"72: was-not.competent. .-.' > is clearly to make it difficult for persons 
; ; O10. 7. 7 03. :to.commi frauds by meansoof-registration 

: : Asp already pointed vout, the.:only:defect . under the “Act. “No such. question. arises 
Aim the petition was thatit was:not-werified jin "the:present case. »Here'the-defect.is 
,&s:required;by > sub-clause (2): of;section.Z3 .merelyone of form arid nótone.óf substance 
eof the: Registration Act. In nall -other andithaskeen repeatedly held? that regard 
respects dto was a perfectly.valid and a: good «must be had:to ‘the substance rcther -than 
:applieation:under.section 73. The -mere .to:the form ofthe proceedings. -In-Bechun 
:fachthat it wastheaded-as an appeal or «Sahu y..:Syed Ali ! Rasül: (2)-Mookerji and 


ithat -an: erroneous; séctioa of the Statute (Y 34201637; Se CW! K, 1638; 6G, + Ly 
*was,mentioned;thereii: would«not.besufl- ggg (E. B): stp ef 0219.22 S Le Cio 
(4) 16 Ind, Cas, 614. EI E 


;giest to take it away. from the category 


at 
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| „DWARKA DAs-AJODHIYA PRASAD V, LACHMI NARAIN-GIRDEARI LAT; - nm 
` Begchéroft, JJ; Held in Somewhat similar 


circumstances: that * ‘it would be strange if 


meaningless c adherence totechiiicelities were 


‘allowed . to impede and possibly to: defeat *, 


;. the eads of justice, legal procedure “was 
-eplainly not infendeó .for such 2 purpose. 
. In Bisheshar’ Nath v.s Emperor: (3) it wa 


r laid down by Welsh;*].; 


4 


* 


' visions. as to 


that 
/1:.14.0f the Code ‘of Civil. Procedure which 
requires a pleading to be signed by a party. 
is a “matter- of. procedure only, and thatit, 
is -the business of the Court to see that 
"the provision: is carried: out. The pro- 
.verification of- pléints 


^ givet in OVI, r.:15 of the Civil Procedure. 


au US 


ih 


- Gode are almost identical in terms with; 


tion Act, It isrbeyond doubt that if a. 
*plaint with. ‘defective verification or with 


. no verification at all is filed in Court it can 
- always be amended arid.the defect rémedied . 
.:thereason being that the efectisone merely. 


of form and not one of substance. 


however, argued that in the presént case - 


the défect ‘was never - 
application was never verified. Even so, we 
, do not thinkthatthe character of the appliéa-- < 


| refused: bécause it was.not properly veri- -. 


application : under section 73, and the dis- , 
Registrar though appa- 


reinedied and the; 


ution: would: ih any way. be effected by this - 
-meglect on thé.-part of the plaintiff. At. 
^ the anost it.could:be said -that the applica- . 
tion. made under section 73 was bad and 


fied-but the application would still be an . 


-injssal - by’. the 


“O.. WL. 


sub-clause (2) of section.73 of the Registra- - : 


“It is, 


this contention: The uit - was. saen fict 
ore. of a declaratory:. natüre. but “onetin 
which consequential relief wes prayed. for 
and granted. -In our-opinion the. Pleadet's. 
fees have been rightly. assessed. and. owe. 


a overrule the objection: <. 


“The result is ‘that the appeal: fails and 
is  disinissed with da ye a 
K, f Bl E codd dismissed. 
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! ALLAHABAD HIGH COURT. | EE 
Cun. ‘REVISION. NO. 60 OF 1923.-. 
June I9, 1923. . wt 
“Present :—Mr. Justice Daniels, ne 
FIRM DWARKA DAS.AJODHIVA | 
: PRASAD— PETITIONER 
< versus .. : 
‘Firm LACHMI N ARAIN-GIRDHARE 
‘LAL Opposite PARTY. 

. Negotiable . Instruments Act (X XV I of rast), 
$, "Tam Acceptance, method ` of-—Oval _ aecaptance, 
when binding. | 

-A kundi can be apoented only by the TRAE 
signing his acceptance thereon, a verbal accept- 
ance will not be binding, except possibly-by local 
custom, which to be effective must be spony 
set up- and proved by evidence: 

Civil.revision from an order ‘of. the 
Judge, Small Cause Court, . Sawab, 


;rently made under section 72 would be dated.the 11th of January” 1923." 
sit substance am order undet -section ` 76. : 


iln:oür opinion . the, contention ` is ` wholly. 


untenable. and we Hold that all the sub- . 


stantial requirements of section 73 were 
"coiizplied: with. and the dismissal. by the 
"Registrar. being one- under section ! 76, 


tente- E 

As: tò the question. of the. genuineness 
ani the.due execution of the deed we entirely ` 
-Coucut with the; finding .of the Court below 
‘that 16 was duly. executed. and delivered . 
iby, ‘the- defendant to the-plaintiff, . 3 

^ Lastly; itiscontended that the süit was 
“a üeslaratory- one -and that more. than 
Rs, Bu, Should. not. have: been allowed. es 
` Plegder's fees. We do not see. „any. force in 


(3) 44 2 Eua 28; 49 Ay MID 16 Ai To} 
" Gr. L. [S 


Mr. f, B. Banerjee, for the Petitioner. 

` Dr. K. N. Katju, “for the Opposite Party. 

 JUDGMENT.- This is. an application for 
revision of a decree of the Judge of the Small 
Cause Court, Cawnpore, so far as it awards 


. a sum of Rs. 59.against the applicant firm 
; the suit under section ze "Was fully compe- - 


Dworkaà Das-Aiodhiá. Prasad on. the basis 
of a kundi. The hundi was drawn on-the 
applicants and the whole question so far 
as their liability went was, whether they 
accepted it; or not. “The learned Judge 
‘of the Court, below finds that the ' hundi 
‘was’ not accepted as required by section’ 9 
of the Act, namely, by:the drawee. signing 
his assent on the bill, but.he finds on oral 
evidence, that the applicants did .. accept 
it verbally and on this basis he: has decreed 
the ‘suit against them..' He reled on 2 
statement iy the fourth edition of ‘Chale 


Vols 34] INDIAN. 
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mer's Negotiable . Instruments. Act, page 
190,‘that* ' Possibly ty local custom huniis , 
niay be accépted verbally,” The learned 
Judge has, however,’ overlooked thé fact 
that afy such local'eustom must be specifi- . 
cally set up and proved by evidence, and ` 


neither ‘ofthese things was done in. this 


case. On the findings of the Court below’ 
it 'dnpears to me, that no decree could. 
légally- be passed against the: applicants: 
and I’ accorcingly ‘allow the revision and. 
set aside the decree-of the Court below so ' 
far as'it is against" the applicants.. As‘ 
the Coürt. below has found that the merits | 
of ‘thé case aké largely with the opposite , 
pirty;:I allow- no costs to the applicants’ ' 


either here or. in the Court below. 
NAGA, e App! seation: allowed. 


^ 
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‘PATNA HIGH COURT. 

a "'Orvrr, Revision No: 108 OF 7923. 

IET . ‘April 20, 1023. - 
Present i—Justice Sir. B. K.. Mullick, Kr; 
“it -andMr. Justice Màcpheison.,. > 
“Syed. SHAH MUHAMMAD MAUBOOD- 
X | AND OTHERS —PETITIONERS E 

U2/SMS ~~ I 
; a SIR RAMESHWAR SIN GH i 
DARE AND OTHERS—OPPOSITE : 
E. z J PARTY, 

"Coil Procedure Cede (Act V of 3958). o. 1 x: 
f. 9; O. XVII, rr. 2, 3—Pleader instructed only | to 
abpiy for -adjournmeni—Dismissal of suit, nature 
Bcc application for, whether máàintain- 
able; > - 
On the date of hearing of a sult.the Pleader for 
the, Plaintiff put in an application for adj: ournment 
which was rejected." The Pleader had no further 
instructions. The Court thereupon dismissed’ the 
suit under O. XVIL, r. 3 of the -Civil Procedure’ 
Code, "for want Of evidence": K 


Held (1) that the. Pleader . for the.. plaintlf:. 


- häving no instructions beyond applying for ait- 
ádjourmment there was no appeatance on behalf ' 
of, the plaintiff at the hearing and the dismissal of: 
the.suit was, therefore; under O} XVII, T, 2 of the . 
Civil Procedure Code; 

(2) that an application under O. IX, 4 9 of the' 
Civil Procedure Code for ‘restoration - of- ‘the suit 
was, therefore, ‘ maintafiaple. 

Civil revision from an order of the Sute 
ordinate Judge, First Court, Patna, dated 


the 18th March 2978; 


= 


~ 
M 


CASES. 


SI RE 

, Messrs, K.. B. Dutt and Rai.G 6.5. prasad, 

for. the ‘Petitioners. E l : 
Mr. N.C: Sinha, : for Mr. P: N.. Sinha; ; 

and. Messrs. Murari Prasad, S. M. Naya-. 

matullah and, S. N. Ray, for. Cape 

Parties‘ Nos. I, 2, 3 and rI..  - ? 


^ -` JUDGMENT”. l 

Mallick, J.—-Ia 1918 and 1920,.. Shah - 
Muhammad Maudud, Hafiz Karim, Mubam: > 
mad Musa, . Shugait Ali, -Abdul Mali, and - 
Zafar Hussain filed threesuitsa gainst dlerge 
number ‘of defendants for à declaration, - 
. that certain properties were wakf proper- 
ties and that they could’ not be sold ..in: 
: cxacution’ of certain mortgage-decrees ob- 
` tained: by. the defendants (the Maharaja: 
: of Dasbhánga'and others)..:On the 29th: 
“July: 19185 Hafiz, Karim filed à. ‘petition’ 
., through his Pleader, Babu Avadesh Kishore, 


coi stating that he would. withdraw. from the 


-suit- and the Subordinate Judge's. order 
- thereon was that the petition should be. 
- pit-dp oti-the date of the opening of tHe 
case: A. Similar: petition. was thereafter 


“made by the. plaintiff Abdul Mali and after - 


the case had run a leisurely cótürsé it ca me” 
. om for: Bearing. on the.8th. August? 1921. 

. Ou that date. when the case was called: 
on the plaintiffs did not respond and the 


"i order- sheet ‘of ‘the Court p E following 


entry: ee r. 
“Defendant has puti iit Hazri.” His vakils 


are ready. The plaintiff does not respond’ 


to call.” His Pleader, Mr. -Abdur Rahman; 
. hàs sent. word that: he bas no instruction: 
.to-day. Inform: -plaintiff’s: Pleader. "' "Tre 
signatures of Maitlvi Abdul Rakinan and: 
Abdul : .Qayum,- two Vakils engaged ‘by 
“the plaintifis, show that the. entry wes ar y 
shown to them. : 

. Alittle later on the same day the Court 
recorded the following: order: —“Aiter tle 
back order a.petition for time is ptt in: 

1 behalf of the plaintiffs on tke grourd 
ur some plaintiff is dead and some is et. 
Muzaffarpore and so forth; The cese ‘hes 
been pending for the lest three years or £0.5 
It appears from the order-sheet that enough: 


- time has been. allowed ‘to. the plaintif to 


be ready-inthis suit buthe was never ready. 
The other: side.is rea dy with Fis witrees. 
and I see no reason. to grant any. adjovrn-. 
ment and so- I WE ico dd S: TE 
for- time;" eb A SS BESO atte LO. YU 


Pr NAH 


A 


ud + 
' 


- 


Sth August 19271.” 
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RS the right ‘of ‘this’ ‘order’ under the 
heading ‘‘ Pleaders’ signatures appear the 
follówitg ertttíes'* Sd.S:L.Singh Pleecer: ' 
“Sd A Qüayum, VakiL"  *"Ihavenouür- 
ther” instructions, ‘Sd. A. Rahman; Vakil 


Sune 


Later, again, dn the:seme:day the Court 


` recorded, the: following order:—No furtha 


steps: by: the plaintifís. , The plaintifis feil- 
ed.totadduce évidence though time was 


` given: to tliem to do so in support of-their 


case. The suit is, therefore, dismissed 
with.costs for ‘want: .of evidence ‘under 
O.. XVII; r..3, Civil Proceaure Code. | 
‘An: application wes then made, on tke. 
18th March. 1922; for:the restoration of tle 
suit under OIX; r. g rof.the Civil Pro- 


` cedüre- Code; but: the Subordinate Judge 


' not- maintainable: 


' , one under. r. 
. Sübordinate: Judge was in error in. babing, 


held that the suit having.been disposed. 
ofunder r..3:0f/O. XVII and- not under. 
1: 2, the’ application’ under O- IX was- 


Thaseupdn; Saiyid Shatr Muhammed Mie 
dud, ,-Muhammad. Mirsa: Sujait Ali end. 


Zafar Hussaiiii filedithe present application- 


to this‘ Court. on! the’ 23rd. March - 1922, 


, || ~ 4 
} as n 
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as-it is. possible that all the evidence ur: on: 
which'the plaintiffs rely, may not te:tefcie- 
us. The. petition dated the 8th; Augrstr 
1921 asks for an.adj ourn ment on.the WAN 
ing grounds:— 

(1) the illness of, Shah Muhammad. Mèu- 
dud, (2) the-absence:of Zafar. Husst in ions 
business at. Müzafferpore,. (3); the. death: 
of Hafiz Karim; and (4) tHerefusalof AECul: 
Mali to prosecute the: suit. With regexd- 
to Hafiz Karim, it-is clear tEet.cs Ee ted». 
already applied for: leave: to withdraw ro 
substitution. of his heirs: was neces SETY 


'. as for Abdul: Mali his refusal to-contirt ev 


to appear as plaintiff was also no grotere, 
the only question, therefore,. is- whetker: 


the suit could-not proceed in the abserce . 


of Shah Muhammad’ Maudud and Zefer 
‘Hussain and whehther, there was sufficiert 
causeforstuchabsence:.-.Thelearned Counsel 
for the plaintiffs contends that the arswer ` 


`. to this question is in the affirmative ard ke 


prays that an opportunity may. te given 
to him to adduce evidence. We. thick 
his prayer should be allowed. 

We accordingly direct- that, upon’ tke 


for the exercise of: dtscevisionat jurisdicticr,. record reaching the. Subordinate Judge, 


“Code; .. 
.. Now;. itis clear, that. onthe’ Sth. August, 
1921, the Vakils of the plaintiffs had no, 
instructiots torprosécute:tlie case; They 


, Were apparently: instructed only to -erply- 
for ant adjourmment: and, int thése circum- 


_stances;therecould havebeen moappearar ce 


^ "onnbehalt- ofthe plairitifis at the hearing 


of that-day. ."The.dismissal was, therefore, 
2:^of' O. XVII, and..the 


it upon r. 3. 


"Mhe application for: tirati: under 
O. IX; r: 97 was; therefore; mainteingtle; 
andhe Suhordirate Judge declined to‘exer-~- 
cise jurisdiction in réfüsing to bear the evi- 
dence in ‘support of: it. 

- We accordingly: set aside -his- order and 


direct thatthe application for restoreticn 


be- disposed of according to law. 
| It'is :coriténded-‘by: the opposite perty 


is that- a remand ‘wilk orly protract e liti- 


gation which has already contirved for 
nezrly ‘five years and we have tcen esked. 


| to; dispose of:the application for‘restore, tiot 


_ ourselves. We: hesitatetoadopt this-cotrse: 


. undér-section- X15; of the: Civil. Procedure he do fix a date for hearing the applica’ 


tion under O..IX, r. 9, Civil: Procedure 
' Code allowing sufficient timeto both parties 
to produce their evidence:and that if for 
any reason whatsoever the parties or either 
of them be not ready to proceed with’ the 
hearing. on’ the date so fixed, no. farther 
adjournment be given: and the case. be. 
forthwith’. disposed :of. : 

‘It will not be necessary to: diede notice 
of the daté fixed for;heering.to any, ot the: 
parties other than those who have appeared: 
before- us’ to-day namely, . Saiyed Shah 
Mukammad Maudud, Haji Sheikh: "Muhém- 
mad.Musa, Sheikh Shujait Alierd. Saiyid; 
‘Zafar Hussain Khan, the petitioners, ands 
Maharaja Sir Rameshwar Singh Bahadur,’ 


Chowdhury Kedar Nath Thakur; Mr. Saiyid , 


Håssain'and Ramsundar Dass- Bairagi, the. 
opposite party; 
The application: is‘. allowed with costs 
hearing fee one gold mchur, 
. Macpherson; J. s d i 1 
Z.K. Apbiteation allowed: 


t, 


» Vet 
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MAHADEO PRASAD 7. PIASESDAR: IDA DE EMEN TES S 1o 


ty suc BATNA ‘HIGH COURT. - 

SSY APPEAR FROM: ORIGINAL DHEREK 

a volt e Nos 09- OF YQZ0; . 4. l5: 

-<.° Y S February’ 27; 1923. ^ ^ ^ ^ 

ree Justice: Sir Twela: ‘Prasad, EN 

endrMr: Justice’. Ross; . 73>. 
7 MAHADEO. PRASAD AND ‘OTHER S-— 

| APPELLANTS: ERE 

` gevrsus. "C r 

| BISSESSAR PRASAD: AND OTHERS 


' “RESPONDENTS, n 

“Hindu. dan Joint Soay Gnin by: karta 
— Necessity-— Interest.— Creditor, duty: of. 

“A soleumn- agreement "duly ‘and * freely | entered. 
into- cannot" be: -rescinded and the- parties to: the 
córitract .canhot “be allowed ‘to’ avoid the. terms 
thereof which ~ they- agree to with . their eyes 
open. and with no restraint upon their freedom 
of will. [p. 701, col; Él : 

, But when a contract “entered into by á&'head 
member or karia-of‘a joint.Hindu family is, sought 
to be enforced against therother. members on ‘the 


te 


a" te Aa” 
ies 


=" LA, 


ground of necessity, it must be shown, not, oaly ' 


that there was necessity to borrow the principal 
sumy but“thatithe rateiof*interest: agreed. upon 
was'also:a netessity :in-other-words, “thatit was 
impossible for the karta or the head member to 
obtain thé loan for family necessity, except ‘at 
the.. rate" of’ interest agreed’ upon. [P- 701, 
cols;r: & 25] 
^. The-creditor has not: oi -to show that “there 
was-a family necessity.so.as-to-bind the members 
of thefamily on*behalf of the partiesto the contract 
with respect. to ‘the'loan advanced’ but that the 
raté of interest-was the market or: commercial 
rate. [p..7or,-col::2,] 
Ram Bhujawan - Prosad. Singh v. - Nathu, Rams 
nA *nd2Cas- 93372 Pati 285; 50 A. 14; 4 P. Li 
229; ; (1923) Aa LR, (P: C.) 37; 32 ML: T: 129; 
uM. J, 6x5; 2 Bom. L.R. 568; (1923) M- as 
N. +382; 38 C. L.-J. 25 (P. C1), referred to.. 
Appeal froma decision: of the. Subordi: 


nate Judges Mazeffarpore, dated: the. aa 


` - 
» # » 0* & = a = 


l ^ Messrs. N oresh A 5 TM ues 
Saran, Prasad and. Raghunandan. Prasad, 
for. the Appellants: 

Messrs. - Nave. S inha. end 


Lachmi . 
Tribhuban Nath — Io the. Repond 
ents. un E 
| JUDGMENT. 


d wala Prasad, J.— This. appeai is aes 
el'acainst a, decision'of. the. Subordinate, 
Tüége of. Müzaffarpore, dated the 28th 
November, 1916, passed . 
enforce 2 niortg age. . The. mortgage: was, 
executed ‘in favour of the plaintitt Noi 1.- 
. The. other Ru are members - of. a; 


in an action.to. 


]3int2Mitakshara: donify. a and : clalm, the 
bond iuis uita aS belonging ‘to- the faniity ani 
sate a ee a 
ppi Nos: 3 amd: td “are ‘the diina l 
sons of: -Aefendant'No I ana. dire joitt Wit 
him, defendant ‘Nu! 1-is thetKartă of thé 
fami ly; The other defendantsaré interested 
in the mortasgea.propezty. and ‘ere, theret 
fore, dmpleadedtas such “in. the’ sui? They 
dig: not oppear:inithessuit, only’ deféndó nt 
Nang fileavarwritten ae temeht» but he aia 
not appear at; the-trial a n i 
' Tereldini..of hie plaintif : was: zesfüted 
Only: by défendànts/Nosor,:2:ahd 3! "Dé: 
ferdantiNo, .2 filed: a.. separate. written: 
statertients.andidéfendant: Nos.'2) andi 3 
another! Theu casé tof! defendant: No. I 
wes that -the: bond "was tiken. ftom him 
únder nudae influence, that he: was:under 
the pressitig nenessi by of borrowing Rs. 23406 
to deposit ‘the sdhetrin the: Civil:Court ‘in 
order fo shave! an execution säleióf a value: 
able property of his; namely: Mauza Bahersi; 
sét ‘aside: that the icreditor’ agrééd: to:lénd 
the said sunt to the defendant butuiltima tely 
at: the:last moment:-reftised to. lend’ the 
sum of. Rs. 2,400: unless the defendet, 
borrowed from: him*Rs,.19,c00" and. paid 
of all the defendant’s debts standing ‘én 
the date of bond; that:the defendant. could 
not: get Joan elsewhere. aind. as the time 
for depositing the amount necessary. ‘to! 
set aside: thevsale:of . Bahersi-was about 
to expire, the defendant: was -forced!i:to 
borrow Rs.. 19,009 and: to. agrée to) pay 
the high.ratésof" interest’ andi compound 
interest stated. inithe:bond the termis:of 
which were pénal arid’. unconscionable; 
He futther conténded..thatihe sold Mauza 
Muhammadpur: Tauji: No.. 14632, tó de- 
fenda üt: No. 4 for Rs..8,000, who tendered 
this amount to the: pláintiffs in'pért'sátisl 
faction of the mortgage-debt; but-the plaint- 
its refused.to accept. this amount “andi 
hence the’ plaintiffs :aré: not’ entitled ` to: 
interest and compound interest on'Rs; 8,000 . 
from thé date of tender. Us : 
Defendants “Nos, 2: end 3 contended 
that thé defendant No.: 2: was: ‘born: On! 
the 21st of June 19to thatis.some15 months 
before: the bond: in” suit’. They: deny 
the execution of the-bond, the passing 
of any ¢ onsideration,-the: existence of family: 
necessity tò execute: the bond; or the 'bena- 
fit ofithesloaaita the: family, : "They ‘also? 


ros ch 


LE. 


denied. ‘their “Ijability: *to- “pay. prior. debts 
mentioned: in; the -mortgage-bond jin suit, 
ta pay off which. the loan from the ple. intif 
' is.said..to have been taken. ‘they -elso 
contended that.the clause as to interest 


was eXtortlonate end unenforcible as there | 


was.: ample -securigy.for the money seid 
tor fiave ‘been: advanced. -ihere was also 
a dispute, between. the parties as to, the 
“correct description of: some cf: the mort- 
gaged; properties and as. tu.whether some 
of them were really: mortgeged. ‘oz, not. 

“The, mortgage was executed. to enforce 
a a of Rs. 19,000 „which :with interest 
and compaund interest swelled tò Rs. 50,4 86. 
the amount of claimiaidin .thestuit. > 

- Upon. “the pleadings the folléwing issues 
were taised-in the Court below :— ^. ' 

-Igsjres Nos, Tand 2. were. mot pressed 
either, in the Court. below or in this Court 
and, ‘therefore; -should not be stated. 

(3) *Iscthe bónd in. suit-genuine. for 
consideration; was: it executed: for-.the 
'henefitiof theestateand for legal necessity ? 

-. “5 (ay: Was the :bond in suit. executed 
by, defendant No. runder undue influence.. 
. (5) Is the contract for payment of 
interest- and., ;compound interest. penal and 
nncongcjonable ? , ae 

nt (6}).: Gan. the interest | of defendants 
Nos: 2- and3 in the pini property be made 
liable? S ran X M 

1a (Mz Which; of the mortgaged properties 
ate ‘liablefor plaintih'sclaim ?. ^ , 
ar :(8) Did, plaintiff. « refuse. to accept 
Rs; 8,q00; offered. in part satisfaction of 
the: debt ‘by Anrudh ` Caapdigiy i If So 
whati is its effect?:: 
£ (9). Ta, what. ‘amount and. relief, if 
any, e the: plaintiffs. entitled 4 . 
M SIA > Was defendant No. 2 "born before 
the execution of the bond ? = ~: 
-. sihe; Caurt, below has decided all these 
issues,against the defendants and has given 
a full P AFO to the plaintiffs, Defendants 
| Nos, 41.13 bavej: ee come to this 
Court in appeal.. 

The earned: Vakil on. "behalf. of the 
appellants: . hes, not' seriously disputed 
the findings: 208 | the Court: below: aS 
to- the. =; genuineness’. of:.:the ^ Fond in: 
l question agg aS. te-its being for:considera- 
tion: “Hes dhowéyer;:i contends. “that th: 
bond? ig question, wes.éxecuted. in suck” 
circumstatices: .smade the defendant! No, x 
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eee. deben. Sia planed him at 
the mercy: of the creditor-so as to: apree 
to the terms. of the bond-in. question. He. 
says that the .pleintiff No. T took advan- 
tage ofthe situation in which the.defend- 
antNo. I was placedat the time and con- - 
trived to put:off the advance ofthe loan .- 
toa time when:the defendant was unable 
to go out of his clutches: in order to seek 
relief somewhere else and. to secure an 
advance . which at. that’ ‘moment he 
so -urgently wanted. In this way the 
learned : Vakil. for the appellants con- 
tends that the borrower, ‘defendant No 1, 
was under.. the. influence «of the creditor 
who dominated over. his will and me dé the 
defetidant to agree to the terms. that, hè 
proposed and. consequently .. the: bond . 
in question is affected by the rule of undue 
influence described in ER 16 of: the Gon ; 
tiact Act: ` 

` The above contention requires: same 
statement. of facts in order to elucidate 
and coniprehend fhedirect necessity thet 
impelled the defendant No. 1 to place him- 
self at the mercy of the creditor the. neces 
sity being “to' raise a loan of Rs, 2 '400 in 
Order to deposit the serie in the" Civil 


Court to have the sale of -his village Bakersi 


set aside; The.sele. had taken place on the 


.15th of August 1911 in Execution. Case 
No. 98 of 191i at the instance of one '' 


‘Paramahans.Narain, decree-holder. In that. 
case the defendant No. 1 and. others “were 
judgment-debtors: . The deposit had to bé 
mede by the r5th of September; thatis, 


. within thirty days of.the sale, At that time 


there was another, Cecree perding egeinst 
the defendant. That .decree . was passed 
on the 13th of December 1909, in Suit No, 
54/8r-of 1909 in favour -of one Gur Pra sad’ 
Sahu,  decree-holder. It was. executed 
(Execution. Case No. 41 of 1910) end some 
of the’ properties: of the defendant were 
attached and: a'notice. under O.: XXI, 
r. 66 of the Civil Procedure Code; for | 
setting the valuation of the properties : 
to be sold wes issuéd. The defendant 
had objected to the valuation of the” prop- 
erties’: stated by the decree: holder and 
that objection was disallowed. Hé fi'ed an 
appéa lagainst the decision of-the Subordi- 
nate Judge ‘and~ ‘that appeal was ‘pending 
in the High? ‘Court -at Calcuttan, Theres, 
was alsót dispute ‘with the decree-Holder 


Voka) 


With: 2espect-to a sum of about- Rs. 3,400 
Which the defendarit claimed: out of Coütt, 
The appéal in the High Court was pendirg 
atthe time when the bond in suit was 
executed, The defendant! was also indebted 
io Babu Jogendra Chandra Mukerji, a 
Pleader: of Muzaffarpore; uuder:a hand-note 
dated the 28th November ‘1999, to the ex- 
tent of:Rs: 2,431 which wes taken by him 
to meet the expenses of his cases, and to 
plaintiff ‘Babu Bissesser Prasad Marwari 
in-réspect of Rs. 1,034-3+6' payable under 
a hand-note, dated the: zoth June I9IT. 
‘Phe. defendant seys'that.he expected to 
deposit the sum required to set aside the 
saleof Mauza Bahersi from the fund.of the 
Ijmali kotht belonging to himself-and others 


and in-respect of which a Receiver. was 


appointed by the District Judge of Mu- 
zaffarpore: “He 'states.that the District 
Judge sanctioned the payment. of the seid 
sum and the Receiver. gave an order for 
the payment of.asum of Rs, 2,400 ona 
debtor of the joint kethi; the Mahant:of 
Pattepur, - But, unfortunately, on the 6tb 
of September :19ii,.the.debt of Pattepur 
was allotted to the share of one' Babu Gaja- 
dhar-by. the. Commissioner appointed. to 
effect partition, and not to the defendant; 
and Gajadhar Babu objected to the payment 
of taissumand, consequently, the Mahan? s 
manager refused. to pay the said sum’ to 
the .defendant.. When .the defendant’s 
«mia. was returning Írom.the Mahan? s 
manager, thus .disappointed, he met the 
plaintiff Bissessar on the way and proposed 
to take loan of the aforesaid. sumfrom him: 
Bissessar then is seid .to have come to the 
defendant. et. Mahadeo Babu’s. 
that very . day ..when. it. was settled 


thathe would advance tbisloen end that: 


Mahadeo should have to.execute a hand- 
note for Rs. 3,500. Rs. 2,400.being the 
afortsaid sum and Rs; 1,roo being due with 
interest on a previous, hand-note executed 


by the defendant in favour.of Bissessar. 


Oa the 8th of September the plaintiff again 
came and stated that the defendant should 
have to executé a hand-notefor Rs. 6,000 
as the debt due from .the' defendant-.to 
Jogendra. Babit must: also be pzid.. Then, 
itis said, the;plaintiff ecame again on the 
9th.September and on thatday said thatthe 
debt .of:Gur Prasad Sihu,whohada decree 


.g£ RS. 11,000: against..the defendant should - 
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also bé paid, and that the defendant should: 
have to . exeéute ^a ^ mortgage-boná ~of 
Rs.:17,000'so that the aforesaid” debts of 
Jogendra -Babu,: “Gur Prasad’s ` decretal 
amount .and the pleintiff's debt under a 
previous. hand<note might be paid off and 
Rs, 2,400 be given to thé defendant to. 
deposit in-Court in, order.to have the sale - 
of Bahersi set cside. .  : 2  ." la 
The defendcnt says ' thet the interest 
payable under the decree of Gur Prasad 
Sahu was at the rete of 6 ‘per ‘cent.’ per. 
annum, that payable to Jogendra Babu ` 
was at. the rate of 12 per cent. per ennem 


and that payable to the plaintiff under.the `` 


+ 


previcus hand-rote. was at. the rate -of 
Re. I-4-0pur inensem, t.e., 15 per cent, per 
annem, but on ilie,10th of September ‘the 
plaintiff proposed that he should take 
interest-at ‘the rate of 24 percent. per 
annum.:To this’ the defendant “objected 
‘and said that he would -pay« only at‘-the 
rate cf 6 per cent. per ¿innum which wes 
the: rate: mentioned .in. Gur .Prasad’s 
decree; but .the plaintiff “said -that 
he would rot advence.. ct a. lesser 
rate ‘than: Re... I-4-0. per. ceni, . per 
annum’, t.e., 15 per ce t, per. anrum.ard 
compound interest : at that rate. end then 
he would agree to:pay.Rs. 2, 400 to thé -de- 
fendant. :The plaintiff -< is “further -seid 
to have told: the defendant.that he. must 
mortgage all his properties.. The defend-  . 
ant. thus takes us to the incidents up to the | 
roth of September 1911. The defercept 
says that he was -under a wrong impreé- 
sion . that the. Sale of: Bahersi had -tasken 
place on . the 12th . of August r9ir, end 
hence the money “was to be deposited. on 
theizth September 1911 end consequert!y 


. there was no time feft tohitn to find out 


any other creditor and he had to agree to 
the terms dictated. by the plaintiff.for, 
ifhe had not done that his valuable 
property, Mauza Bahersi, would ‘have | 
been lost to. him irretrievably. .On tke 
Iith of September 1911 the deferderf 
says that, shortly before. office hours, tke 
plaintiff brought to him the bond fair 
copied end: when the defendant wanted 
to have the document read, the plaintiff 
said that there was not much time leftand 
that the terms were the ordirery: terms 
of a mortgage'bond'and that if it were 
zead, . hair-splitting. objections would-:-be 
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raised; consequently, the document.” was 
not read. over.. Hurther, the. defendant 
States.that'he.insisted that a.clause may 
be insertedin the bondithat he. may repay 
the. money. within four. months. This 
clause. was added:in the margin. of the 
bond. - 28 s iP 

. "The learned. Subordinate Judge has 
examined the incidents. related by the 
defendant: in:the light of the evidence 
adduced before him and-has held that the 
defendant has failed to-substentiete them. 
Wehevecarefully considered the arguments 
advanced and the-evidence'in the-case, 
and-we fully agree with :the:view: taken! by 
the-learned’ Subordinate Judge. We may 
mention here only the salient points to show 
that the view-taken -by.the learned Sub- 
ordinate Judge is correct. `. l 

. Now,.the defendant seys: that he wes 
under the impression that. the: sale -hed 
taken place onthe 12th of August’and hence 
the money was: to be-deposited: by’ the 
XIth of September. "There iso room.for 


Such an impression, inasmuch as. in 
the. letter (Exhibit. H), dated the 


23rd. ob. Auguste IgII,. ‘sent by -the 
idefendant. and. his: co-sharers .to- tke 
Receiver, and in: Exhibit. L: the letter 
.dated.the; 26th: August : 1911; sent by the 
‘Receiver: to' the District Judge it was stat- 
ed that the sale:had. taken:place-on the 15th 
-of. August? 19113. Again; His case-is:thet 
the. plaintiff insisted upon; his taking: loen 
in.orderto;pay offi the decree of} Gur Pra- 
sad bahu. and that there wes.no’ necessity 
for the defendant at that time .to pay: off 
that decree .inesinuch .2s it.cerried;only 
interest-at»6 per cent.percannum.znd that 
the dispute: with -him: Wes then pending 
in the High Courtiof Calentta end involved 
& Sum of:Rs.; 3,400 whichithe. deféndent 
had:claimed as having: been:paid: out of 
-Court: -In: other: words, the defendant 
wants ‘to:make out thet:there was no ur 
-gency to pay off the:decree of-Gur Prasad 
e Sahu. and thatthe could..wait to. pay it at 
-his convenience. This is:entirely wrong, 
iaasmuch as. there was no'dispute.cs to 
ithe. liability of«the:defendert to payi.the 
vdecree of Gur Prasad ‘Sehu. His. prop 
erties were already attached-ard valuation 
'. fon sale proclamatidn was ‘ascertained. by 
ther Sabordi:s.te. Judge; ‘Ther dispute in 
othe. High Cqui t-selated..! ouly. to. the xalus 
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, rx Memor Gomera s 
ation and the defendant further, clamied, 
a remission of-Rs. 3,400 out-of. a large sun, 
of over. Rs, 11,000 as having,’ been, patd 
out of Court; After the disposali of: the 
matter in the High Court . whichswould, 
nothevetskenlong,.the properties attached 
would inevitably- haye. been sold: unless: the 
full decrete] amount wes paid... It appears. 
that-the dispute was’settled ont:of- Court 
about the- -time the- mortgage-bond in 
question was executed and-the cleim -of 
Rs... 11,739 wzs.redüced. to. Rs. 10,632. odd 
allowing . a remission of -Rs. 999. odd to the 
defendant. After this settlement . thede* 
fendant was bound to pay. up . others 
wise. his properties would .;heve beem 
sold ‘after, service. of sale -proclaniatior, 


which. would not heve.teken.long:for the 


law prescribes sale to take-place ef ter thirty; 
days-‘‘of the service: of sale proclamation; 
vide Os XXI, r. 68; -That:thei settlement 
of the dispute with Gur.Przsad'; Sehu was 
already arrived at when. the bond in ques 


tion: wes executed -is clearfront the recital 


in the bond itself, wherein the exect sum 
of Rs.-10,850 is statedito be the sum settled 


“ih satisfacticniof.the entire -decreé”’ which : 


was ‘‘calculatedsto be: beneficial’? to the des 
fendant.(the- quotations ere from the tond 
Exhibit .2).” This: stim. wés left: with: the 
plaintiff’ te.he paid tœ Gur -Presad Sahin 
gs settled whichthe:did“pey: ard hed. a: ceg 
tificete- of: satisfaction. fecordedtim Court 
on'I4th.'Septembet xgir,- vide Exhibitess 
which sets forth! in detail the: terms ofset 
tlemert: with Gur -Presed Seku andrtke:de- 
ferdant the-amountof.the'claime and thé 
amount remitted, wide-also Exhibit Js. 4 
- "Thus, it- is clear: that the defendent's 
village Bahersi was ialrezdy. sold offiand 
his other properties 21só were in danger 
of being sold in execution of. Gur: Przszd 
Shu s. decree, When- he, wgs raising: a 
loan to deposit the sum ‘of Rs:2,400 to save 
his village -Behersi it is; natural that he 
would: takea further loam to save ‘hisiother 
properties in- danger of ‘béeirgidsold by 


Gur Prasad. Sehu. It is immatericl-thet. 


the ‘sum: decreed in Gur. Prasad» .Sahu’s 
case .carried interest? eat -6 -per cent: .per 
arnum.. The deferdant..could. :only: raise 
loan at the: market-cateé of interest and ‘the 
amount decreed/was arrived at after: cal- 
culating: interest at I2 per cent. periannum, 


tide Hxhibit Q.. The plaintifits-oyn.debt) 
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under a’ previous: hand-note executed, by; . That he did mot 
the defendant was.naturaly:-to be included; ; 
in: the loan so also the debt due to Jogendre:., 
Babu; Thus, the’ defendant must - have: 
been himself. anxious to raise the sum: of- 
Rs. 19,000 from the-plain tiffto pay ‘up-all- 


his outstanding. debts, and not thet he- wes. 


. pressed by. the:pleintiff to teke:the' seid: 


loanof Rs. 19,000 ‘instead of Rs, 27400 only - 
to deposititin the Civil Court to have: 
the sale ‘of Behersisetaside. The defend- 
ant's ‘case.is improbable-crd not.borre- 
ottt-by-the evidence or the circumstances 
in the record; E 
Now, as to the. incidents related by the- 
defendant which brought: him under the: 
clutches of the creditor. His case is that he: 
came to-know on: the 7th of September 
I9xr, that the Mahant of Pattepur had: 
refused;to pay to him'thesum of.Rs. 2,400 
ordered by the District: Judge in- order. 
to have the sale of Bahersi set aside and 


thus-he became: in need: of raising money - 


elsewhere and his agent mentioned. it to 
the: plaintiff who thereafter. became 
anxious and: began to;come' to the. defend- ` 
antday. after day.in order to ensnare him: 
andiinduce him: to take a loan of. much, 
larger:sum. of: money : and to execute the - 
mortgage-bondin' dispute. -Hewants us: to: 
believe ` that- he did not settle - the terms: 
eithér. on the.7th: end . 8th. September: 
or‘on the gth:and did not-know: what in- 
terest wasgoing to be charged by Bissesser: 
untilattheeleventh hour, Thisisan unna-. 
tural-story, -On.the other'hand, the:plaint- 
iff’ statés that the negotiation. took-place 
and was settled on the. gth-of;September.: 
The'stamp: purchased-on-the: gth- corrobo- 
rates thé statement: of the plaintiff, inas- 
much as tunléss:the amount,.‘the.rate. of. 
interest and. other terms. were fully settled: 
no” stamp, : would. be | purchased. ` At 
any rate; thecdeféndant, came: to. know: 
onthe rrth according: to hiss -own , show-: 
ing ‘that the.terms. demanded by- the. 
plaintiff were-untonscionable: Why not. 
then from that:dete up; to. the.15thi did. 
he-try-toiobtain e loan: from: elsewhere: 
Heise manu; of substance and his properties: 


|. were worth. ‘jat ‘least. Rs*50;o00.: ‘If the. 


terms ‘demanded:byethe pleintiff were hard: 
and: unconscionable it. was: not: difficult 
for-him-to:sécure a small.loan.of Rs. 2,400. 


requiréd. £o .setasides tlje«sale of .Bahersig: 
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do so isan ample proof.. 


of;the.fact:that:he did not” want. only: 


Rs: 2,400) but that he wan ted.a much larger. 


sum; namely, Rs.,19,000, in order to-dis -, 


- 


chárge'all the debts ‘mentioned in, the mort- . 


gage;bonddin-suit, the largest of which wes 


that:of: Gur ‘Prasad "Saku. .(Rs. 11,000). 
and which-hed to be-paid-in-order.to. obtain. 


4 


the. benefit-of a-remission; and: of saying., 


the: property’ from.sale: It may be said. 


tha tif the defendant could- invent stories ; 


+ 


of- negotiations ; being. carried, on -by „the 
plaintiff in an indefinite 
manner so es to drive- the defendant from . 


end: unsettled . 


day to-day: to-the ultimate helpless con- . 


dition: stated. by him, why-is it that the 


defendant did not invent a further story | 


bringing. him nearer to the date when the: 
moriey was.to:-be deposited, thatis, the 15th . 


of September 1911:. The answer. is tó be... 


found: in the.dete:when the bond. was.. 


executed, namely,’ the 1zth..of September. . 


Therefore; ‘it was impossible for him to. 


carry his invention further, than the 11th . 
of September end hence he-alleged’ that. 


he-was. under the wrong. impression ‘that’; 
the ‘sale had:teken.place on -the -12th of“ 
August. and the deposit hed to. be’. made’ 


on the 11th of September... It has already‘ 


been: shown: that the defendant must have 
known that-the-sale had taken place. on, 


the 15th: August 1915, inasmuch’ as. he'' 


himself, with. his co-sharers . had: written, 
aletter (Exhibit H), dated the 231d August’ 
IQTI, to the Receiver thatthe sale.of Ba-. 
hersi-had.taken: place on. the 15th’ August;, 
The Receiver dealing. with . this letter 
states in: his letter to-the. District’ Judge. 
(Exhibit-L).that the defendant had’ stated: 
that the sale Mad taken plece' on the 15th . 
August'X9gir. 7 es 
The.defendant was in need of money to 
pay- off his.debts. He approached the. 
plaintiff and negotiated with.him for the 
sama end.agreed to the térms' mentioned 
in the bond. “The negotiation was settled ' 
on the.gth of September ‘1911; and” stamp ' 
was purchased .on that date and ‘the bond: 
was executed and duly registered on: the 
Iirth: of: September 1917: 
out of the.consideration money satisfied 
Gur: Prasad Sahu's „decree by” paying 
Rs. 10,632-12.0 (Exhibit 5 and  J-xy' 
Rs. 2,431 wàs paid to Jogendra Babu on the 
Ijth; September 1911, -due under a hands 


The plaintiff” 


ri 
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| note (Exhibit 4); Rs. 1,068-7-0 to the plaint- - 
' of the father incurred.much prior'in point 


iff due undera hand-note and the defendant 

took in cash Rs. 4,684 per receipt (Exhibit 

I) out of which Rs. 2,400 was deposited 

to set aside the sale of Bahersi (Exhibit 5) 

on the 12th -of September 1911. Thus, 

thé defendant received the full considera- 

tion. money’ of the bond. The finding 

of the Subordinate Judge that the mort- - 
gage was executed for consideration is, 
therefore, unchallengeable. 

We, therefore, agree iwith the view 
takén by the learned Subordinate Judge 
that the defendant has failed to "prove. 
thathe wasensnared by the plaintiff to take > 
a loan of Rs. 19,000 instead of Rs. 2,400, : 
or that the bond was executed under 
undue influence or on account of pressure 
, brought to bear upon him by the plaintiff. : 
The defendant never before this suit com- > 
plained that he executed the bond under- 
the pressure exercised. by the plaintif- 
Hive yearsafter the éxecution of the bond 
in question,. he instituted süits against + 
his’ co-sharers for contribution with respect + 
to the decree of Paramahans, ‘In those suits. 
he based his claim upon the bond in question * 
andé id not state that he wasin any way- 
coerced to execute it. ee A d 

"The defendants did not in the appeal’ 
qiestióu the passing of consideration and in- 
fact thé payment of the debts mentioned in- 
the bond. has been amply proved as already: 
shown. ‘The learned’ Subordinate- Judge: 
has held that deferidants Nos. 2'and 3- 
theminor sons of'defendant No. 12rebound: 
by thé mortgage executed, by defendant’ 
No. 1 and that tlie family properties were: 
validly mortgaged. This part-of the find-: 
ing of the learned Subordinate Judge 
is not, seriously disputed by the learned. 
Vakil on behalf of the appellants and in 
fict the finding is not open to challenge. 

"The defendant No.2 was born fifteen: 
months before the date of the bond in suit, 


v 


and defendant No. 3 was edmittedly ‘born -. 


after the execution of thebond. ‘The decree: 
of Gut Prasad Sahu was passed ‘on the 13th’ 
of ‘Dacember '.1909, upon hand-notes two 

. yeirs before the birth of defendants Nos. 
Zand aad some two years beforethe exe-: 
ciition -of the níorteage-bond' in stit.: The’ 
décrée was -bcsed upon. the- hand-notes, 
ofigoy (vide ir;iibits OQ end Pk ‘Ft is- 
not impeached “as being an immoral’ debt 
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of the father. - It^ was. a personal debf:: 


of time to the mortgage-bond im suit vaid - 


: independent of any security in imnioveablé” 
property. Therefore, it was an antecedent’ 
. debt; and the father wes justified ta'raisé. 


a loan to pay it off and his miror soris are: 
bound byit though they werenot parties to.; 
the suit. Out of the balance Rs: 4,684-12-6;* 


Rs. 2,400 was clearly for family’ 
necessity inesmuch as it went ‘to’ have» 
the sale of the family ‘property . Mauza 


Bahersi set aside and the remainder wês. 
borrowed for family necessity end to look! 
after an appeal against: one Gouri Duft, 
which has beén proved as pending at thet: 
time. Therefore, the family propetties:in- 
suithave been validly mortgaged to: secure» 
theloan. of Rs. 19,000 mentioned in.the: 
mortgage-bond: in suit and-ell the defend: 
ents are hound to pay theloan, .:''. ? 


3 -- 
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“The appellants-defendants, - however; 


contend that the rate of..interest: of 1$ 
rer cent. per annt.m end compound interest 
isnotenorceable. Itisurged that, ‘though: 
the borrowing by the father in’ order‘to pay: 
off the antecedent.debts ag well as for. other 
family purposes might be a valid. necessity; 
yet the borrowing et:the rate menticnéd in 
the bond’ was. note f: mily necessity erd 
the mortgaged properties teire the jcint 
family properties ‘of all the defendants,’ 
thefather, defendent No. r, Eed ro specified 
share therein ard, therefcre, Le wes :rot 
justified in pledgirg the family "properties 
to pay interest at the rate: mentiéred in 
the bond. , On the otter herd; on Lehalf 
of the plaintifisresporcer ts. it Les been 
contended that the contract-volrrteniy 
made by defendant No. x for:valid gett 
binds the deferdants Nos.2.2nd 3 andthe 


[| family properties were. validly mortgeged,; 


that the tate of interest, howsoever exorbi- 
tant, cannot be ebrogzted unless. tke 
agreement was tainted by undue inflüence, 
fraud or misrepresentations such.as are 
mentioned in: the Contract . Act and 
that the plaintiffs are entitled to recover 
the loan et the rate of interest and com- 
pound interest mentioned in the- bond by 
sale of the mortgagede properties. At the 
Bar-the foilowing authorities were cited in. 
support of the aforesaid respective conter-: 
tions-of. the- parties; -Hurro Nath: Rat: 
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“Chowdhri v. Randhir Singh. ( ), Nand Ram 
"v; Bhupal Singh: (2) : Dhanipal | "Das v. 
‘Maneshar Bakhsh Singh (3 oe Nawab Nazir 
"Begam v. Rao’ Raghu Nath (4), Ram Bhuj 
“wan Prosad Singh'v, Nathu Ram(5), Kam 
‘Prasad v. “Pandey Ram Chandra Prasad 
„Narain Singh (6); Manna Lal’ y.. Karu 
"Singh (7): Aziz Khan v. Duni Chand (8) ' 
‘and: Balla Mal v. Ahad Shah (9), We have ' 
:carefully ‘gone’ through those authorities. 
~The principle seems to have been settled 
that ‘a’ ‘solemn agreement duly and freely 
“eatered into cannot be rescinded and | 
Eo parties "to the contract | cannot be 
àllówed to ‘avoid the terms . thereof ' 
which they agree to with their eyes open 


‘aid’ with no restraint upon their freedom’ 1 


of will. | Upoa ‘this principle, cóntracts for 
payment ,of exorbitant rates of interest ' 
such as, 75 pér cet. in-some cases were 
.üpheld ' and were not.allowed to bé dis- 
"turbed, but in those cases the:contracts 
Were upheld.. against the party to the 
.coatractoa the ground thata party. to the 
;coitract carinot be allowed .to rip 
uo. tie terms of the coitract, when he 
agreed to them voluntarily and with his 
eyes. oven. But when a contract entered 
into bysá head member or kariz ofa joint 
"Hindu family is sought to be enforced | 
‘against the other members onthe ground . 


` XI) ;8 C. 311; I8 I, A. r; r5 Ind, Jur. 3455 
SR C. J. 642; 9 Ind. Dec. (N. S.) 207 (P. C.) 
(2). 13 Ind. Cas. 5; 34-4. 126; 8 A. L. J. 1294.” 
x9 28 A. 570; 33 I. A. 118; 4 C. L. Jo I;I 
M: L. 7T. 205;3 A. L. J. 495;-9 O. C. 188; 8 Bom, 
L. R. 491; 10 C. W. N..849; 16 M. L. J, 292 (P. Ch: 
(4) 50 Ind. Cas. 434; 23 C. W. N. 700; 4r- A. 
571; 46 I, A. 145; 36 M. L. J. 521; 17: À. L. J. 591; 
21.Bom. L. R. 484; 26 M. L. T. we 30 C. L. J. 


86; (ror9) M.. W. NL 498; I- DF. L. R. (P.C). 
49; 11 L. W. x88 (P. l NAE. 

(5) 71 Ind. Cas. pu 4 P. T, T.: 29; 2 Pat. 
285; 50.1. A. 14; (1923) A. I. R. (P. C.) 373.32 M. 
L. T. 129; 44 Mi L. J.°615; 25 Bom, L. R. 568; 
(1923) M. W. N. 382; 38 C. a J. 25 (P. C). |: 
© (6) 2 ind. .Cas. 496; 4 s de 565; (roto) 


"Pat. 365. 
AH) aa Tna, Cas. 766; I P. Le T. 6; 13 A w. 
652 


P 
TAA 8 Ind. . Cas. 933: 23 C. Ww. N. 130; Tor 
Ý; R. 1918; 165 P, V DURS 1918. (Pi C.). 
' o) : 48 Ind. Cas. 1; 23 C: -W. N. 233335 M. Ln 
(f. 613; 16 A, L.-J. 905; 124 P, R- 1918; 25 ^ M, E, 
sD. 55; 180. P, W. R. 1918; 29 C-L. J. 365; 1 Us: P, 
E? R. (P.C.) 25: 21 Bom. LR. 538 (P. €. 
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ol aecessity; it must: be: shown iot only 
“that there was the necessity. to borrow the 
, principal sum but that the rate o interest 
‘agreed upon was also a necessity, in other 
words, that it was impossible for the “karia 
or the head ‘member te obtain’ the loz 
‘for family necessity except’ at the rate 
of interest ‘agreed upon.” ‘This seems to 
be the distinguishing feature in the author- 
ities cited above. ` The creditor in such’a 
“case has not only to show that there 
wasa family necessity so as ‘to bind 
` the members of the family on behalf: of 
the parties to the contract with respect 
to the loan advanced -but that the 1ate 
of interest was the market or commercial 
rate, “He will not ‘be entitled to. enforce 
a higher rate of interest against, the 
othér. members and to make the joint 
family properties liable for " interest 
higher ` than the current market rate of 
interest, In the present case’ the family 
"was joint and the properties" mortgeged 
are the joint family properties ‘of all the 
‘defendants. The mortgage, ' therefore, 
cannot be validly enforced with respect 
‘tothe rate of interest beyond the current 
market-rate. "Thecaseseems tobe. goversi- 
ed by the’ recent decision of. their Lordships 
of the Judicial Committee*in the case-of 
Rem Bhujawan Prosad Singh v. Nathu 
-Ram (5). 

Now,letus see whatin this case has beén 
proved to be the usual commercial rate 
of interest, The bond in question .was 
"executed emorigst others to pay off the 
' decree passed in favour of Gur Praszd 
Sahn in 1910. 46 the rate of 6.per cent. 
‘This is the sate’ of interest. directed by 
the Court ‘to. be paid: from the date of the 
decree upon the'sui found.due,' This, ot 
course, cannot be said to be the market- 
rate of interest, The raté, Oi interest 
mentioned in the: land-rotes, on the basis 
of which the decree in question was passed 
was 18 pér.cent. per annum. The Ceürt, 
however, rédüced itto. I2, per cent, per 
ainut. (Exbibt QJ with the e 
observation : -'! As regards the rate , 
‘interest thé onüs, to prove it was m 
the plaintif ‘but he -did not chocse: Xo 
adduce any evidence, both parties agreéing 
,that the market rate” is, Rs. I2 per cent. 
Der'ánnum ‘and. that .the plaintiff ‘may 
be allowed interest af that raté, “I have, 
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„therefore, , no hesitation in: holding. that , 
"the. plaintiff is-entitled to, gét interest at 
the rate of Rs,.12 per cent., per annum,’ 
“This then :was found by -thé .Court to 
be .the. current market-rate. of .interest. 
` Another debt , mentioned in .the , mort- 
‘gagezboad. is ‘@-hand-note of -Jogendra 
Babu .dafed.the .2gth November rgo9. 
“This - carried. interest.at.Rs..12-per cent, 
per annum swith yearly rests. -The ` 
-previous hand-notein favour of the plaint- 
“iff, "dated “the. 20th: of" Jane: 1911 (Exhibit 
3),:carties interest at. the rate of. Re. 1-4-0 
Der mensem per. cent.. ‘There. i is no.mention 
Of compound interest. there. ,In the. ‘bond 
',eXécüted by the defendant in favour of 
^Pàltu, Ram, dated „the 73th of February 
| 1909, thé rate óf interest ` was.14 annos per . 
„cent. per mensem, (bide plaintiff's evidence). 


~The. plaintiff ' further says.that Mahadeo ` 


;execüfed. à  hond .in, favour of.Ganga 
"Prasad, at. the rate of. interest. of Rs. .12.per 
cent. per annum and that, he executed a 
“bond in. favour. of: Jogendra Babu, at.the 
‘rats of Rs. 10, per. cent. pêr : annum: The 
plaintif, no'doubt, says that the-rate.of 
. Interest èn loans oa. hand-notes as. well as 
“mor teases’ is the-same and ‘that. he charged 
‘interest at the rate. of, Re. 1-4-0, Re. 1-8-9 
s Re,"t-12-o add Rs. 2 before. He does not 
give. any evid. nce to show that: these rates 
` were o1 mortgages, nor does he make’ any, 
. mention of compound: interest. ` 
>This is, all the evidence as’ to the rate 
“DE interest. “Thete'is.nd. evidence.on the 
' record that the rate.of interest on a mort- 
seage- “security isat the rate of "Re, 1-4-0 
"per mensem and .compourd interest. 
' “Now, the properties in. this case were 
"worth Rs. 50,000 arid the amount secured 
“was ‘only “Rs, 19,000. The ‘creditor had 
“ample: security and there isno reason why 
“he should be .allowed’ a higher rate of 
"interest than '"the'usual co.nmercial rate 
"thát' was prevalent in the market at the 
-time. “Itis conceded by the learned’ Vakil 
. vox behalf: of the respondents: that there ‘is 
“no evidence Ga therecord to prove that 
Re, I-4+0 campound interest was, the mar- 
‘ket-tate 62‘ mortgage securities, We, 
“therefore, “do riot z agree with the learned 
“Subordinate” ‘Judge that'the usual market- 
-rate-of interest is:that mentioned dnm the 
bord namely, Re.174-0 pet.cent, per mensein 
with “compourid * Auterést; , l 
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Defendant No. I was. a young man . aben 
“he executed." the bond .in-qüestion, 
seems to, have inherited a large: property 
‘and he, was anxious to. save the: “same. ‘from 
being sold. off-in execution -of the, decrees 
. of Gur Prasad-SàHu arid Paramahans, .He, 
‘therefore, negotiated to-take a, Jarge loans of 

,.RS..19,900 from the: plaintiff.’ . ‘Although 

;there. -was mo ; , fraud, misrepresentation 
or .tindue influence; in the matter. óf borrów- 


e 


“ing, the’ sum of Rs. 19,000 yet the-plaintiff 
.took ‘advantage of' the NEE inm A 


-which the-defendant.was placed and agreed 
‘to lend him the said sum, atan unusual rate 
- ofinterést, much higher" ‘than the conimercial 
or market-rate. .' 
^. Considering’alf the circumstances cf: the 
case. we hold that the -plaintiff-is not en- 
titled to a '"mottgage-decree- at .the rate 
mentioned in the bond. We ‘disallow 
"the compound interest, and direct ‘that 
"Re. 1:4-0 per cent: per mensem. - simple 
‘interest’ be allowed. © 

“We do not see.any substance in the ape. 
pellant’s contention that thè bond’ is: not 
‘enforceable inasmuch as there has ‘been 


an'alteration in it since the execution ` 


“thereof by chanzing the- figure 12127 -in 


athe, original bond into 1II27 as the Touzi ' 
Goonipurs | 


number of property "Nos 10 ` 
"We have: lo6ked into the bond: itself. and 


‘have cousidered ‘the evidence on “the: re- 
cord and also the evidence of the Clerk - 


of the Sub-Registration Office. I have 
personally examined the bond and being 
acquainted with. the language . in which 
‘the bond is written, ityseenis to nie. that 
the: plaintiff S case is.correct-that.the figure 
‘was written ` formerly as.17127 endiwas 
‘corrected into 11127 when it: was being 
read. outani that es itstands it is. cap- 
:&ble.of being read.as 12127. and. 11127. 
"Nor.is there any-substance in the conten- 
tion: that ‘the property, No:.10.mentioned 
inthe boni is, Harpur, and not Gobindpur. 

We; agree. with the learned Subordinate 
‘Judge "that the plointiu is, not- entitled 
to have “pacca share . of property’. "No. :2, 

Touzi No. 7978 imismuch. as the. Kham 
share of the Mouza:is.morethan zanna 3 
kowvies ani, therefore, the. description 
a.reed. with, the. existing ` facts. “the Court 
is also right in. correcting: the Touzi number 
of. property No. IE: as prayea for by: the 


plaintiff... inasmuch “as 2 correst Tous - 


, 


1 
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number of that property is 14632, and not 

14630 as mentioned in the bond. 

Taere is n>,sibstance in the. conte en tion 
that no interest could.be charged upon 
Rs. 8,000 inasmuch as it, was. tendered 
by ; defendant No..4 when he purchased 
one of the mortgaged. properties’ Moham- 
madpur, .Touzi.No. .14632. 
Subordinate.Judge has held. that.the tender 
was upon the condition that Mouza Moham- 
madpur -would be exonerated from the 
mortgage. lien, Jahe evidence of Advaita 
Babu, Pleader, supports this. finding. ` The 
tender was not valid. -This also is not 
n2w.seriously. disputed. 

l, therefore, confirm the decision, of .the 
learned Subordinate Judge.with.the modi- 
fication indicated above. The usual, mort- 
gage-decree, will be prepared by this Court 
calculating interest atthe rate of-Re. 1-4-0 
per.ceat. per mensem simple interest’ from 
the. date.ot the bond up to the date of grace 

which will be six months from now: ‘she 
costs of the pl^inti. will bé essessed upon 
thesum thüs arrived atin both the Courts. 

After-the date of grace the rate of interest 
wil be at 6 per cent. per angun, ; 
regn J.—I agree. M: 

K, S.D. — A ern 





b tae MADRAS - HIGH. COURT. 
‘CIVIL Mis CELLANEOUS PETITION NO. 3370 
OEN .  OF.I922. . «!, 
. « December 22, 1922. . 
Dei eise Sir Francis Oldfield, Ki, 
andiMr.,Justice Ramesam. | 
.KACHI;REDDI—PETITIONER 
' Versus. p 
| NARAYANA. REDDI- AND OTHERS— 7 
RESPONDENTS. . 
Limitation and, the- Code .of Civil Pracer 
{ Amèndmènt). Act (XX V I of x920),5. 3-—-Delay 
$n ‘depositing security, when can be EE 
"Gourt;? power -- of. . 
; Lhe: discretionary. power of the High Court 
to excuse delay..in furnishing. security. for costs 


oy 


‘of, appeal to His Majesty. in ‘Councilis not ‘general " 


“bit is explicitly restricted "to: a period ‘of - 60 
‘days by-section -3 D). of Act XXVI of 1920. 
Clause 9 of the Or 
not. enlarge such. power. 


G M 
Pstition praying that, inthecircumistances 


stated in the affidavit filedtherewith, the ' 
High Court will be pleased to excuse the 
delay in making payment of the sum of 
Rs. 4,000 as security for costs of respond- 
euts likely to be incurred in Tus appeal 


The learned . 


er in Council of 1920 does , 


4 
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NARAIN SINGH 9. DAL CHAND.: |: 


. sought to be prefetréd to His Majesty in 


Council, in. Civil Miscellaneous Petition No. 
1079. of 1922, against a decree of the 
High Court in Appeal No. rog (Original 


‘Suit No. 35 of 1920 on thefile of the 
‘Court of the Subordinate Judge, 
Kurnool). 

Mr. C: S. Venkatachar ar, aoe the -Peti- 
tioner. : 

Mr. W. Kodavdarmayya, for: ‘the 
Respondent. 


‘ORDER.—A preliminary objection has 
been taken that we haveno power to extend 
‘time or excuse delay in this case;.and we 
think that the objéction must be sustained. 
The delay in question is, it is not disputed’, 
More than -150 days. -To ensbie -us.to 
excuse it, a power more eXtenSive than 
that conferred by section 3 (1) cf Act XXVI 
of xgzo would be necessary. But we can- 
not hold that we have such a more exten- 
sive _power.- or.. any general power, when 
inthat section the Court’s M pan 
power:to extend time for cause shown | 
recognised subjeet to any explicit résttictio 
to.a..period of 60.days. The- petitioner 
has relied also on the concluding words 
of elxase,9 of the Order in Council, ‘dated 
oth February 1920, as conferring an un: 
restricted .power. But those words can 
-be understood as.authorising the Court's 
„use of . its discretion to the extent. speci- 
fied in the Act and there.is no necessity 
to read them as -authorising «more. The 
objection must beallowed. The periton 
is.dismissed -with costs. 

QOYSKAVe. poe dismissed. - 

EE P. ` . 

* 4 sie eal eerie 
ALLAHABAD. HIGH COURT, - 
SECOND: Civin APPEAL. NO. 1652 oF 1921. 
june.27, 1923.. ` 
1 Present. —Mr. ; Justice: ‘Daniels. 
Chaudhri “KARAN SINGH AND JAN: 
-OTHER— PLAINTIFFS — APPELLA NTS is 
; ‘versus. x 
DAL CHAND AND ones DxksxDANTÀ 
| — RESPONDENTS. `. 
Scent. Act (Vv. of 1882),' s. PE 


“when can acquire easement against landlord— 
- Customary casement, nature o- --User for 30 years, 
effect of. 
A tenant cannotacquite by prescription an ease- 
^üüintagaimst-his landlord; bnt may-have EN 
of easemeut by custom, [p:704 col. 1] +: 


EI 
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. & custoniary easement;^is notlimited to case- 
ments of a kind which could not ‘be’ reeqgnised 
cat all apart from ‘special customs such as the ri ght 
‘af pasturage and’ the right-of: privacy reférred, to 


‘in section 18." [p. 704, cols. 1. & 4.]. 
ot ited Prow to the. custom prevailing in _ the 


col. zi. 

dn mr against a decree of the 
Additioral -District- Jucge, ^ MoraüaFlad, 
dated the 8th of Juse 1921.. 

Dr. M. L.. Agarwala, for the. Appellañts. 

Mr. Saila Nath Mukerji, for the , Re- 
Bpondenjé,: : 


“4 T t 


` 
^ ^ 


' JUDGMENT, The" plain ti fs- n 
ate zemindars of Ma uza Budpuf and the de- 
fendants.dre occupancy tex antsii the same 
village. The present suit was. broüght 
by the plaiatifis for a perpétual i junction 
festraining. the defendan ts from making 
use of a, way through fields Nos."131, 505 
and. 506. The suit was filed “on the"gth 
‘August T920, and thé. allegation in the 
‘plaint was that the. defeadaits o1.ly-began 
‘to. make use of the way through this land 
from December ‘1919.’ The Court below, 
differing from the | Muasif, finds that 
"the Way in. .realityis a an old way which has 
‘been in use since the time of the Settlement 
nearly 30 years ago and has dismissed ‘the 
sait. Iu appeal to this Courtit was objected 
that. the Subordinate ‘Judge did not state 
the precise ground'om which he based his 
judgment, and it was’ argued that even 


ifthe way was an old one the -zemindar 


was entitled to élose it. Under the Full 
Bench ruling in Udit Singh v. Kasht Ram 
(1) a tenant could not.acdQuire. by prescrip- 
tion an ‘easement ‘against his landlord 
aadit was found by the Trial Coutt annot 
d sputed in appeal that the right claimed 
was not an easeme:t of necessity in the 
technicalsense, The defendants when chal- 


- lenged asserted that they claimed the'right 
asa customary right or as a customary | 
‘easement under section 18 of the Easements 


Ast. It was pointed out that the first illus- 


‘tration tosection' 18 expressly recognises 


that a tenant,may have'a customary right 
ge, | 

| Us 14 A. 2851 i A. Ww. N (1892) 38r 7194. Die, 

d $.) 489 (F. B. 
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‘Of casament against his landlord. ^ T-theie- 
upy- romitted anissue to the Cl: ;urt below 
‘on tnis plea. The Court below ‘finds that a 
‘customary right of easement is established 
in favour of the defendants; - "7S 

The appellant has challenged this fitiding 
on the grou: ad that the Court’ below, has 
“meat. - It is ' 'argued that! a customary 
‘easement is limited to easements of a/ kind 
"which could"not be recogzised at all apait 
from special custems such’ as the rght 
of pasturage and the right of pri vacy: refer. 
‘red to in the illustrations. Although -this 
As,the view taken in Peacock’s Easement, 
I know of no warrant for limiting the term, 
in this “manner. Any kind of easement 
recogrised by the custum of the provihces 
‘would sutely fall within the mea..ing of the 
tetm, Now it is, in my opinion, beyond, 
doübt,' that according ` to the ` customs 
prevailing’ in these provinces a zeimindar 
has no right arbitrarily to close a Way, 
‘which has been used ‘by occupancy tenants 
‘of the vi illage for 30 years without question 
oT opposition for access to their fields and 
forrem,viug their produce. The. plaintif 
himself never claimed aby’ ‘such’ right. 
He caine into Court (as in all cases of "this 
kind which have ever come up before me) 
on the allegation. thatthe way-was newly 
inade.. It-is 'orily ih the.stáge:of appeal 
through the mouth: óftus Counsel that he 
asserts hi$ Minzestricted -right to close a 


“way. however old.- If- the right: canuót 


be claimed.as' an easement, I should be 
prepared :to-assume a grant of the-right as 
appurtenant to th teüáücy from the fact 
of long user àid.long acquiescence -by. the 
plaintiff. Tae z&imihday liaving acquiesced 
in the use of thé disputed > Way by-the 
defendants for a period of 30,years “iti 
too late for him to turn round and deny 
“their tight to use it.’ Oa his -findings: of 
fact the learned Subordinate Judge -was, 
in my opinion, right in dismissing the suit 
aud I accordingly dismiss: the. appeal with 
costs. -- - 


K.S. D, . Appeal i dissilssed, s 
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PPS Wih nt, TEED o DELIS NA E 3 
‘ tts a KAB NI ME Bo 02€. 
.  ;"PATNA HIGH COURT. ^. 
CRIMINAL APPEAL No. 166 oF 1922. 
December. 15, 1922. 
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Present:-—Justice Sir B, K. Mullick; Krs 
aud Mr. justice Kulwant Sahay. 
RAMJIT, ABIR— APPELLANT . 
Z lau WÊNSUS 070. 

_ AMPEROR-—RESPONDENT. . .. 
Criminal irial— Prosecution, "duty of, to put 
forward’ all: eyszwitnesses of occtvrence— I nference. 
It is notíorthe Police or for the- Public. Prò- 
Secutor to champion a particular theory and to 
suppress the evidence of a truthful witness simply 
because his testimony is'inconsistent with it. Oh 
the other hand, if the Police orthe Public Prose- 
cutor -. considers a witness to be a false witness 
or that his evidencé is unnecessary, there would 
be justification for not sending up that witness 
‘as a witness for thé prosecution, and his absence 
at the trial ought notto be’a reason for disbelieving 
.the prosecution witnesses if they are“otherwise 

worthy of.credit. {p 707, col. 2. . .:. |. . 
Queen- Empress v. Durga, 16 A. 84 (F. B.); A. W. 

AN. (1894) 7; 8 Ind. Dec. (N. si) 55, relied on. - 
. "Where all the eye-witnésses called for the próse- 
cution are partisaris of tlie complainant and 
, hostile to the accused and the independent eye- 
witnesses are not called, the Court is entitled to 
take this fact into consideration in weighing their 
evidence and to draw an inference advefse to 
.the ‘prosecution; but if-the witnesses called ‘for 
the prosecution are otherwise worthy of credit 
the Court is'not entitled to disbelievetheii simply 
because Some persons who cóuld have thrown 
liglit upon-thé case,-havetnot been ‘put ‘before 
the Court by the prosecution. {p.-707, col. r.] , 
Criminal: appeal from a decision of 
the Officiating Sessions, Judge, Shahabad, 
dated the 16th. September 1922. : 
Mr. S. M. Yusuf (with him Messrs. S è 
Bashiruddin, Guru Saran Prasad, Añand 
Prasad and Sant Prasad),for the Appel- 

lant. AMD E F 
; [dp xx unde. ck NCC MUR 
Mr. H. L. Nandkzolyür, Assistant Go- 

‘Verntient Advocate; for the Crown. . 

. Mullick; J: The appellant, Ramjit Atir, 
has ‘been’ sentenced to Tigorous imprison+ 
nent for e ghttén muhths ‘wider section 
325, Petial Code,for ‘havitig, of the 4th 
“May 1922, struck: Jipit Ahir with ‘a brick 
or a prece of.a brick’ and. thereby caused 
his ‘death. ThE occurrence" took place 
about ari hour bèfofe sunset oh the 4th 
May. Japit was takeh to the Afrah Police 
‘Station ábout;4-36 P. M. on the 5th Mày. 


"He'&complaiued òf pain in'sthé pábdomiéd, 
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‘but the Sub-Inspector in charge did not 


think it necessary to record a First Infor- 


‘mation and after making an' entry ih tue 


Station Diaty Sent Bim tö thehospital. On 
the 6th May at 6-25 P. M.’in consequence 
of areport made bythe Assistant. Surgeon, 
Japit’s dying declaration was | recorded 
by a Deputy Magistrate. On the gth at 
-£P."M, the Stib-Inspector havirg-come to 
heer of Japit’s condition recorded ‘a fór- 
mal First Information, Japit ‘died that 
eveningin hospital'and a post mortem report 
made. om the following day disclosed the 
fact that his ‘bowel was ruptured ‘and that 
death had taken place owing to acute 


ARA) 


agree ng with one Assessor and disagrée- 
ing with the other, hàs- acquitted all: the 
accused excépt Rdinjit. The'lattér Asdessot 
was of opinion thát'all the'accuséd should 
be ‘cohvicted of “an ‘offérice "ülidér section 
x C NNUS PET 
- "Ee case-madde'itt the Sessidiis Court/by 
tlie-Drosecution was that the appellatit’s 
party were drinkiiig. ih the- 'tóddy 
shop. of ‘Ramlagan - Passi - when‘ - the 
complaindtit, -Nathüni Ahir, aiid’ bye 
other’ -AHirs ‘of ‘Badka: - Chanda arved 
and ‘purchased’ a pitcher of toddy for four 
annas; that when they sent Rámlagah's 
wité into the room, in which thé'appellant'e 
party weré drinkitig from a Cüp, Ramjit 
got atigry with the woihan for Having sold 
toddy to iei from -Badkà Cháünda; whe 
Wad the previdts day impounded thë catte 
of thettiien'cf ‘Chotka'Chand;'drd he cama 
oüt arid carried into the shop the pitchet 
òf toddy which: thé coimpPlaiiant’s party 
‘had-pttchased; that thereupdn: ah altra- 
tion took place with the reviilt that t'fie-tén 
düén from Glibtke Chanda, réinforced by 
Deoraj Ahir óf the santé Village; who-had 
been standing at his door close by, attack: 
èd the” Badka Chatida inefi with Dijeks 
which they took froni-a Stack nedr a well 
“WHICH Was tinderrépair> "hecomplaant's 
party? while -retséating: appear to" have 


sob 
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“retaliated ~in. like ::inanner. with. the 
. result that Japit who had Tun up.from his 
: kalihan, was struck in the abdomen, as 
stated above, by Ramjit. On the sameside 
. were injured Jhulan, Nathuni, Sarwan and 
. Sitaram.. On the other side were injured 
Ramdas, Lachmi ana Ramjit. The injuries 
„of all, with the exception.of Ramjit, were 
slight and.are consistent with the allega- 
tion that they were caused by pieces of 
bricks.. The evidence shows that Jhulan, 
-who. was Japit's cousin, ran up towards 
the end of the fight and struck Ramiit 
with a lathi on the mead on kaa. Japit 
on the ground. 


- The defence at the trial was that the 
socctirrenca had taken place not at the toddy 
shop butin the sugar-cane field of Jeobodhan 
.about one hundred yards to the south- 
east ofthe shop because some cattle be- 
longing to Nathuni and four others 
of Bidka Chanda had been seized by the 
accused for „trespass and were rescued 
by Kobari, Jhulan aud other men of that 
village. A complaint to this effect was 
lodged beforé a Deputy Magistrate at 
Atrah on the 5th and thereis evidence that 
the village chaukidar, Gotahul, gave certain 
information to the Officer in charge of 
the Police Station at 10-30 A.M.on the 5th. 
The..contents of the Police Officer’s memo- 
randum are not legal evidence in this case. 

The learned Sessions Judge has accepted 
the case put by the defence and disbelieved 
the whole story as to the occurrence over 
the pitcher of toddy. Itis difficult, in the 


circumstances, to understand why he has, . 


whilé acquitting nine of the accused, con- 
vwicted Ramjit. His finding seems to be 
“that Ramjit did strike Japit in the course 
of the cattle rescue. He does not find 
whether the blow wasinflicted with a brick 
at with a lathi , nor whether there was any 
tight of self. defence. There is also no 
finding as to the circumstances under 
which Japit’s death was caused, and it 
is difficult to understand how the sentence 
under section 325 can be sustained in the 
absence of a decision on these essential 
points. | 

. Butin myopinion the learned Sessions 
Judge is wholly worngin the view he took 
oftheevidence, 'l'hestorytold by the prose- 
cution appears, on: the face of it, to be more 
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natural than that told by the defence. 
Itis impossible to conceive that the scere 
would. have been laid at the fasi khana 
if there had not been some occurrence there. 
The bricks: were found by the Police on 
the morning of the 8th scattered about over 
an area of ’5 info 5. The defence give no 
explanation for thedeath of Japit; the 
brickscertainly corroboratethe prosecution. 


The prosecution witnesses have no doubt 


made contradictory statements as to the 
exact place where Japit fell, but it seems 
quite clear, on a careful examination of the 
whole evidence, that Japit fell in a bajra 
field about ten yards from the verandah 
of the toddy shop. A bajra crop had been 
grown upon the site but at the time of the 
occurrence it was waste and on the evidence 
itis spoken of either as parit or a pathway. 
There is no substance in the suggestion 
that the prosecution have laid the scene 
ata placé two or four rassis from theshop. 

Then, as regards Japit’s presence, it 
is clear that he was not there when the 
quarrel originated but arrived when it was 
going on. 

- The learned Sessions Judge has been con- 
siderably influenced by the discrepancies 
as to the course of the earlier part of the 
quarrel. It appears that on the 7th May, 
when examined: by the Sub-Inspector, 
Nathuni stated that he and four others 
were drinking below the verandah’ when 
Ramjit came and joined a number of his 
co-villagers who were drinking inside tke 
shop and that Ramjit straightaway began 
to abuse the Badka Chanda men for having 
come to drink there. This story is cerfain- : 
ly inconsistent with that told at the' trial 
which was to the effect that Ramjit was 
in the inner room from the beginning and 
that the complainant's party had not begun 
to drink but had merely asked for a cup 
when Ramjit began the abuse. In my 
opinion no very great importance ought 
to attach to this discrepancy. "There was 
no object in telling a different story, in 
Court and it may well be that the state- 
ment recorded under section 161, Criminal 
Procedure Code, by the Sub-Inspector was 
in no sense exhaustive,and that the more 
detailed and accurate sequence of events 
has been elicited in the trial. If tbe -case 
had been a concocted one, I should. have 
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expected no variation in this part. of 
the story. 

Then, as to the weapon with which Japit 
was struck, Ramkishun said to the Sub- 
Inspector that Ramjit struck Japit with 
a lathi and Jhulan states that Japit had a 
lathi in one hand and was throwing bricks 
with the other. The balance of evidence is 
entirely in favour of the witnesses who 
state that Japit was struck with a brick. 


Jhulan may be right in saying that. 


Japit had also a Jathi, but it is certain 
that the injuries 
on his side were inflicted not with Jlathis 
but with bricks. m 

The learned Sessions Judge next draws 
- attention to the fact that neither Ramlagan 
Passi nor his two brothers nor his wife, 
nor some strangers from other villages, 
who were proved to have been present in 
the shop, have been called by the prose- 
cution. l 

With regard to Ramlagan and members 
of his household , it is scarcely likely that 
they would give evidertcé against their own 
customers. Their ‘inclination would tè 
to say that nothing disorderly had taken 
place at their shop which they hold under 
a license from Government. With regard 
to the men from other villges, it has not 
been shown that the Police had information 
as to who these persons were. l 


The seven eye-witnesses called for the 
prosecution ate certainly men of the same 
party and all of them have a fued with 
Ramjit's party. aud the Court was entitled 
to tak: this fact into consideration in 
weighing their evidence and to draw 
an inference adverse to the prosecution 
on the ground that independent eye- 
witnesses had .not been called; but I 
do not think that, if the witnesses 
called by the prosecution are otherwise 
worthy of credit, the Court was entitled 
to disbelieve them simply because some 
persons, who could have thrown light upon 
the case, have not been put before the Court 
by the prosecution. It has sometimes 
been said that it is the duty of the prose- 
cution to call all the witnesses who prove 
their connection ewith the transactions 
connected with the prosecution and who 
must beable to giveimportant information; 
if suck -witnesses "are not called: withant 
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sufficient reason being shown the Court. 
may properly draw an inference. adverse 
to the prosecution. But this statement of 
the ruleis,in my opinion, too wide and has 
been qualified by a Pull Bench of the 
Allahabad High Court in Queen-Empress v. 
Durga (ri). The Court there observed. as 
follows: - 

“In our opinfon a Public : Prosecutor. 
should not refuse to call or put into the wit- 
ness-box for cross-examination a truthful 
witness returned in the calendar as a wit- 
ness for the Crown, merely because the evi- 
dence ofsuch witness might in some res- 
pects be favourable to the defence. If 
a Public Prosecutor is of opinion that a 
witness is a false witness or is likely to give 
false testimony if put into the witness-box, 
he is not bound ....to call that witness or 
to tender him for cross-examination." It 
would seem also to follow that if the Police. 
consider a witness to be a false witness or 
that his evidence is unnecessary, they would 
be justified in not sending up that witness 
as & witness for the prosecution and his 
absence atthe trial ought not to bea reason 
for disbelieving the prosecution witnesses 
if they are otherwise worthy of credit. 
It is, of course, notfor the Police or for-the 
Public Prosecutor to champion a particular 
theory and to suppress the evidence of a 
reliable witness simply because histestimony 
is inconsistent with it; but that proposition 
does not, in my opinion, affect the present 
case. The sole question is whether the 
witnesses called can be believed on the main: 
points and, in my opinion, the answer 
should bein the affirmative. The learned. 
Sessions Judge has drawn attention to 


Jap t's delay in lodging information. The 


explanation given by the prosecution is. 
that Japit -was waiting for the return of 
Kobari, the head of the family, who was 
absentfrom home that night. The defence: 
allege that Japit was in his house all along 
and that he took part in the cattle rescue 
which is the subject of their counterscase; 
but there is no reliable evidence on the re- 
cotá: to support these allegations. On 
the following day Japit was started off 
im a Catt just before Kobari returned and 
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Kohári overtook him:belore Tapit.lad left 
the-village. In the circumstances, Ido not 
think thé ómission;to go Straightan. ay to 
the. thana immediately after the occurrence 
is evidence that _a-false story was. being 
concocted. l 

„Having regatd £o the.fact.that 1 no exter- 
nal ivjury was visible and that Japit was- 
only complaining, of pain in:the abdomen, 
the probability. is,that if the .accused’s 
party. had not set out for Arrak 
purpose : of lodging..a complaint Japit 
wauh, nof. have/;gone to the .Pólice at all. 


ie Sven the Sub- Inspector. who saw- dim 
did not consider the case serious and de- 
clined to record:a First Information. ‘The 
absence .of any external mark of injury 
is not necessarily. destructive. of tle case 
that the injury - was caused by a brick, 
The Medical Officer “Was notexamined. upon 
this point and itis. possible that.a blow-in 
the abdomen: i is less Jikely.to leave a mark 
than one ona less elastic and. resilient 
part of the anatomy. 

P think, therefore, ona careful. review 
of the eyidence, that the appellant should. 
have-been, convicted. of the «charge of rioting 
with: »the.common object of be ating Nathuni 
and others. But as -he. has, been, “acquitted 
of. that. charge, the | only, questioni is, e 
the. .€onviction Under section 325 . 
be sustained, : Now, having ij i 
the fact that the brick, WAS, hurled. from a 
distance. of a few paces ‘there could have 

no difficulty in recognizing tke person 
who , hurled: it. There was. no doübt a 
free fight, “both sides using brieks, but for 
all. that there does not seem fo “be .am 
feason. "for disbelieving the allegation. that 
Japit fell on being struck by: Ramjit,in the 
stomach. Thereis no evidence, however, 
as, to. the size of the missile and it is difi- 
cult to :believe that Ramjit acted with the 
knowledge that he was likely to cause. 
death. Wi 


An offence., upder A 325, howeyer, 
has been “made. out, but haying. regard to. 
the. circumstances and to. the faci that 
éach party was pelting the other with what. 
eyer they could pick up, I think a sentence 
of six months’ rigorous i imprisonment. wih 
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meet :the ends of justice. “The sentence i 

accordingly reduced to that period: 
‘Kulwant Sahay, J.—I agree... 

2K, Sentence reduced. Ul 
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ALLAHABAD HIGH COURT. 
CRIM NAL "REVISION ` PETITION No. 344 
‘OF 1023. 
June 15, 1923. 
Presenit.—-Mr.. Justice - Walsh. 
" NAINI MAL-—-PETITIONER 
VEYSUS 


'EMPEROR— OPPOSITE PARTY, 

Criminal Proceduse -Code {Act V .of 1898), 
$. 517— Court, jurisdiction of—-Order for restora- 
tjon when can be .made—Bona fide purchaser in 
possession — Remedy. 

Where stolen property has passed into the 
handsof a third person landa question of ‘bona. fides 
and of title by purchase or otherwise clearly.arises, 
the duty of the Criminal Court, So. far as restora- 
tion of the eee is: ‘concerned, is to leave - the 


complainant to his remedy in the Civil Court if he 
thinks he has one. '[p.709,cól. x;] 
Under section 517 of the Criminal 


Procedure Code, the jurisdiction of the Cri. 
minal Court Ís confined“to’ Bit ‘order at thé con- 
clüsion `of the’ trial dor the ' 


$45 95 ay 


ip. 709, gol. 2] 
gd abg revision against an order . of 


the Sessions Judge, Mainpuri, dated the 


y. 78. of April. 1923. 


` Mr. J. M. Banerji, for the Petitioner. 


J UDGMENT, —This appears to be on 


i outrageous proceeding lacking either in 


legal justification or common sense, so far 
as Í can understand, From the. somewhat 
scanty materials before me, it appears, that 
four .men were charged a ‘long. time ago 
with, Stealing : 59 bags of, mustard seed from 
the -grain market. The thieves; appear: to 
have dealt with the seed by ‘selling. 113 
maunds of it to;the.firm of the present. peti- 
tioner. “This transaction by the. present 
petitioner:sfzm took place s at a-consideta- 
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RC is a aha to’ ar order E: an "Éxe- 
“Books, to show" that thiey a esas ution“ Court exéciting a decreé for 
purchasers had dealt with the grain;initlle ° R$..855-8-3 às ‘damages for a cause of 
"ordinary? ‘course of “biiSindss!’ . Under suh - action’ which Y- am tina ble to: specify 

. circumstances: as these; a “Crimitial: Gotitt against a person who has never beén sued 
»ótight to hesitate a'lonb time before riaAking. - -and who was not even before thé Court, 
ah “ord er for restitutivn even zif ‘the ‘gidds ‘Tf it be the fact that tlie “order ‘was made 
were. still -in' esse, “Where aii question!’ of sik months after the last trial thatis sufije, 
. bonafides 2nd: of title by parchaseruróther- - cient to, condemir it, but apart from that 

~ ‘wise, clearly arises, the-duty of the Onmin£l -the - proceeding seenis to be absolutely. 
"Court. is to léave thércomplainant to^ his unintelligible and to have no reasonable 

‘remedy. irt the Civil Courtif hé thinks he: Has . basis. “Tan quite” able to understand 
one: | But'so'far asT.càn gather frotrsdc- whet tlie Magistrate thought he was doings 
“tion: SI the’ "jurisdiétionyof the Crilhirigl The Sessions Judge. himself was obviously 

. Gourtis confined. tó-am order ‘atthe conti in 2 difficulty in applying any legal phra 
38lom of: the tri&lfor the diSposebóftite  prop- seology to the proceeding, and he resorted 
enty which), has been: Stolen: and! which’ is to the convenient colloquialism in saying: 
"before it-in the criminal! proceéding:.” Tt that the original owners of the mustard 
aneed!-tiot- be'in-the;possessiontof thé Cótft .seed  '' wanted their mustard back," I 
but it. must, be still cépable-oft-béing! daft have no doubt they did, but most people 

- merked,e:td;suchamordercen'óuly bemhde whose property is stolen. want it back; 
at the coriclusion of ‘the trial andin’ tle'pre- or its price. That does not givea cause 
sence of the 'pureHa ser of the tonminiodity of action, and certainly does not give juris- 
who has a'right-to bë he&rd: Atéordit#  diétión tünder this section. I have taken 
to the allegation made before me, whith , the unusual course of dealing with the matter | 
derives’ corrobora tion from: what ' the suinnierily | because the-petition which ought 
‘Sessions Judge has' sid in: his judgmetit to have bééa 


supported by an affidavit, 
dealing with an application which wás'süb: 


appears to state facts which are uncon tra- 


sequently made, him; it êppears that whit dicted; endi which ere corroborated by the 


has happened. is this: “After one trial of 
three of the thieves had takeit place it the 
year 1921, and after a'secord trial off thé 
fourth thief had taken iplace in midsummer. 
1922, on the 17th of. Febtüary. 1923 -a:Fitst 
Class Magistrate issued ap. order att&ch= 
ing other property ofthe applicants” as 


Sessions — Judge’s.- judgment. I em not 
stirprised .that. the Sessions Jüdge. felt 
himself incontpetent to deal | with. thé 
proceeding: and got otit of the difficulty 
by | denying . himself jurisdiction. to ine. 
tetfere: with an order; witich had" no jufis- 
diction in its inception: T, am: willitig™ 9" 


Security, or by, way: of satisfaction; för am Tistên to any. représentation: y hich: the, 
assumed lia bility-of. the value of the graii District Magistrate chooses to maketo me, 
which they had purchased two:;years Before or the Magistrate who made this or rd, 


in-the ordinary ‘course™ of theit business; 


if- they find it: worth while to pursué this” 


| and it is ‘alleged: before me that’ moveable" matter any ‘further. - No Harm can, bé, done 
property of the- applicants*is. now uidet. by qüesbiug the whole proceeding. forth- 
attachment,” ‘Put, shortly,“ thè- action: ofi with; Because-if this applicatión'is based 


the Magistrate may be. summarised in this" 
wayi that;it. is equivalent; tiofi merely to 


heating}. and ádjudicating, but'also to issu; 


ing’ execiition’ upon a judgment in a guit 
for damages; in _fayour st come e body: or: 


. at any time’ after" the’ trial, there is^ 


upon “any, ‘misreprésen tation’ of ‘fact; I" 
‘cin set'asidé this order and revive th 
attachment, and if the Magistrate i is right: 


in thinking that he. can make this ole 
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,1eason. why, on:giving.notice > to the appli- 
` cants,he should not try, and make another, 
“though I’ do not suggest that he should 


“do so, A copy of this order must be sent 
to the’: District Magistrate of Agra with. 


. & direction thatno further proceedigs of any 
“kind, in rélation to this attachment: be 
“permitted, and I direct that such property 
-as hes been attached be released from 
attachnient. A further copy must be sent 
to the. District Magistrate of Mainpuri 
and I suggest to him that he should call 
upon the First Class Magistrate who made 
"this order to explain himself. If either 
"of thesé gentlemea wish to submit any 
“explanation, to this Court, it may be sent 
‘tome and I will deal with it in due 
course, but I do not require this to be 
"done because I think the whole proceeding 
"was illegal aud the less I hear of it the 
"better., . |j | . : 
M.A. A. Proceedings quashed, 
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. - PATNA HIGH COURT. œ | 
CRIMINAL “REVISION No.. 206 OF 1923. 
ee “May I, 1923.’ ° | 
Préesent—]ustice Sir John Bucknill, KT. 
U CHOTE LAL MODI—PETITIONER 
c AME. versus ` 
i EMPEROR— OPPOSITE PARTY. 
` Griminal Procedure Code ( Act V of 1898), s. 476 
—Sanction for proseculion — Essential particulars 
— Privale non-judicial enguiry—Magistrate, whether 
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can give sanction. TAE" 
Sanction ‘mist not be given to prosecute a 
person - merely. because an officer without proper 
judicial investigation or inquiry, is of opinion that 
such person ought to be prosecuted for some 
offence, (p. 712, col.2.] .. | 
' Where a private ora personal enquiry was con- 
ducted by a Magistrate on non- judicial lines withoug 
the.recording of any evidence, without 'cross- 
exgmination and based on untecordedand irregular 
methods ‘of taking testimony and as a result of 
such enquiry the Magistrate passed an order under 
section 476 of the Criminal Procedure Code for the 
prosecution of the accused: 


; Held, that the Magistrate had no jurisdiction to - 


make the order. [p, 711, col. 2.) 
Criminal revision from an order of the 
Depüty Magistrate, Monghyr, deted the 
3rd April- 1923.. NE "s 

Mr,.G..C. Pal, for the. Petitioner, 
274 tv > Sot -* c zx 
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admitted: that there had been 
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: JUDGMENT.—This was an application 
in Criminal Revisional Jurisdiction to set 
aisde an order of tue Deputy Magistrate 
of Monghyr, dated the 3rd April last, 
under which he ordered that the applicant 
should be summoned for prosecution in 
connection with an alleged offence against 
the provisions of section 182 of the Indian 
Penal Code. The circumstances under which 
this order has been made appear tome to 
be very unusual. ‘The history of the matter 


is a somewhat lengthy one. The appli- 


cant's mother is a tenure-holder under the 
Darbhanga Raj in village Matsumbha in the 
Monghyr District., A number of persons 
are betaidars under the petitioner who looks 
after his mother’s properties. Now, it is 
some ill- 
feeling of late between the petitioner and 
these befaldars.. Suits under section 4o 
of the Bengal Tenancy Áct for commuta- 


‘tion of rent were instituted and applica- 


tions under section 69'of the same Act 
for division of crops under the supervision 
of an officer of the Court were made. 
According to the applicant's petition it 
is laid that, when the persons, who were 
ordered by the Court to go-to the locality 
40 cut the crops, arrived there, it was 
found that the crops had been cut and 
removed by the tenants. Now, on the 
27th February last the applicant filed 
a petition before the Sub-Divisional Officer, 
the gist of which was that he had himself 
reaped the crops on his own hash lands 
and stored them in Lis own khalthan ; that 
he was afraid that the tenantry, when 
he began to thresh his crops, might cause 
trouble, in view of their previous action 
in removing the crops from the bela? lands 
before it was possible for the peons to atrive 
So that division could properly be máde 
between the.applicant and the tenants. 
He, therefore, asked thata notice might 
be issued under-section 144 ordering the 
tenants not to go to his Rhalihan during. 
these operations. The Sub-Divisior al Ma- 
gistrate, however, ordered- the Police to 
make an enquiry, which they did; and, in’ 
their report, dated the sth March, they- 
clearly came to theconelusion and informed 
the Deputy Magistrate that the allegations 
which had been made by the petitioner 


` were substintially.correct.: Upon this the 
.' Magistrate issued notice against both parties- 
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under section 144 om the gth March, andion 
the 12th the applicant asked by a “petition. 
that he might be allowed to thresh out 
and rémove such portion of the crops in 
his khalihan as were notclaimed in any way 
by the ténants; for one of the matters 
which.was alleged by the tenantry appears 
to have been that some of the crops which 
were in the &halihan of the applicant in 
fact -had come from their raiyati lands. 
‘On the 12th March the Magistrate, on the 
ground stated in an order of that date, 
ordered’ the Police to let the applicant 
remove that part of his crop from the 
khalihan which was not claimed by the 
second party but that the remainder was to 
be threshed’ and stored with a third person. 
Now, on the 28th March both parties 
appear-to have filed their statements under 
the orders which had been passed on the 
gth in -connection with - the proceedings 
under section 144. The Deputy Magistrate 
then seems to have considered thatit was 
desirable that he should make some local 
énquiry, for in his order-sheet he says: 
‘t Petitions filed by parties. I will enquize 
locally at 8-20 A, M. on the 30th instant. 
‘Parties must produce ‘their witnesses on 
the spot. No adjournment will: be given. ' 

I suppose that what was contemplated 
by the Deputy Magistrate was that he 
would hold his Court at the actual locality. 
However, oa the 3oth, the Deputy Magis- 
trate was at the spotand entered upon a line 
of investigation which I can only think 
was irregular. He appears to have made 
a large number of personal enquiries. He 
does not seem to me, sofaraslam aware 
and, so far as appears on the records before 
me, to have made any notes or keptany 
record of this evidence. There appears, 
so far as I know, to have been no sort of 
cross-examina tion on the part ` of eitker 
party and, in short, the enquiry or hearing 
which was made, was not conducted in 
a judicial manner but merely, so far as I 
can understand, as a kind of personal 
investigation. At any rate, there was no- 
thing done which was required to be done 
under the procedure which is laid down 
for the conduct of any enquiry of a judi- 
cial nature. . 

- Now, there is no doubt that the Magis- 
trate took a very serious view of the posi- 
“ion, He gives in his order-sheet- of the 
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3oth. March ' a long €— of the enquiry 
which he made, and he, apparently, came 
to. the conclusion that what kas, beet said 
in the petition of the applicant öf the 27th 
Rebruary. was not altogether true. In 
fact, he remarks upon‘it,as being false. I 
have pointed out that there had been so fax 
as I can see, no*sort of judicial enquiry ; 
but, notwithstanding this, the Magistrate 
théreupon ordered the applicant to show 
cause on the 4th April. why he should not 
be prosecuted for an offence against the 
provisions of section 182 of the Indian Penal 
Code, that is to say, for having given, 
by. dis petition, false information to the 
Magistrate himself, thereby causing him 
to issue the notice under section 144 for- 
bidding the second party ‘from coming to 
the khalthanand thereby using ‘his law- 
ful power to the injury of these persons. 
I mustat once point out Here thatit appears 


to me that this decision which was come 


‘to by the Magistrate was based upon en 


arbitrary opinion and not upon any judicial 


encuiry or investigation. .If he had made 


a local inspection in 2 proceeding under 


the provisions of section 144 end had 
corducted the enquiry at the place (as it 
'appers it was his intention so to do) under 
the provisions of that section in a judicial 
‘manner, thatis to say, by properly record- 
ing the evidence of the parties, giving oppor- 


- tunities for cross examination and thelike, 


and at the end’ of his investigation, hed 


‘come to the conclusion that the applicant's 


petition of the 27th February was of such 


a false character that it ought to form 
the subject-matter of a prosecution under 


the provisions of section 182 of the. Indian 
Penal Code, it would then ‘undoubtedly 


.have been perfectly open for him, under the : 


provisions of section 476 of the Criminal 
Procedure Code, to have sent the case for 
‘enquiry to another Magistrate and even 
to have sent the accused to such Magistrate 
in custody. But in view of the naturg of 
‘the investigation in which the Magistrate 
engaged it does not seem to me that 
he had any jurisdiction to do what he did 
at that time. In addition to this, I should 
also point out that he remanded, the appli- 
cant in custody in. deip of the, bail for 
Rs. 500. 

The next thing Which ` happened. was 


^.2* - 


‘that on the 4th April thé applicant showed 
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ss-examine. these” persons upon whose 
NE statements the. Magistrate had 
E the “conclusion. "that the.< Applicant’ § 

etition. a -the. 27th. Bebruaty. was false. 

le reitera ted - -the. "tory “which he had, told 
Yide and. ho jed, that the marttér ‘would 
be tate, as. 4, civil dispute. No, notice, 


b Kak 


kowever, was, taken of ‘this petition bs. the 


Magistrate. who in, his order- shéet | simply 
remarks, i ‘The. Cause. shown 15 not. | satis- 
factor ry. F have- held - 2. full, and, carefpil 
Hili e wiry. | “Even, witnesses: n med. by 
ap licent. es inde| pendent: supported, the 


‘opposite | party., "p ám fully Stàtisfied: that 
tlie Negation’ in his petit ion, da ted, the 
A 7th February. were "false. ‘and, Shaliclous, 
T. " therefore, tinder’ section, 476, Criminal 
‘Procedure "Code; ‘sanct tior, his ‘prosecution 
under ` ‘section, 182 ot the. Indi ien, Penal 
Code. ‘and - “send the - cese to Babu. R; N. 
Pande. for disposal." This is the order 
‘against, which. an application. was made to 
t ig Court.” and in, connection with which 


a Rule was granted on the 16th ultimo. 


by, “Mr. Justice Mallick, and, Mr. Justice 
Macpherson. I do eh consider that the 
circumstances, un der which the Magistrate 
‘came to the conclusion, that, he was. jus- 
tiedi in, thinking | that the’ petition made 
ashe -says, false 

eid, "malicious, ;weré "GircumStanoes under 
which “he could judicially. . come. to, any 
such opinion.. A private or a personal 
cuu conducted. on, non-judiciel lines 
without the recording of. any eyidence, 
without cross-examination ‘and. based ` upon 
‘such un-recorded. and itregülar, methods 
of. taking testimony. do. not, in my opinion, 
lustily any presumption’ such as’ that 
‘to which. the Magistrate. came. The pro- 
céeding ot, the 30th March appears to. me 
to have heer very, irregular, .Ihevealrea dy 
‘pointed out. what he should. Rave. done 
had he contemplated taking: ary such steps 
to sanction a prosecutioa of.this applicerit. 
: Nos, At. is Pointed out. that -at . present | 


-— 


ming. Procedtire.Code.. he 
al), The order, however, fi or the sanction 


ront bat. he hed had: no: chance 
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no final order: under. sec ctio 144 gofsthe. Cx: 


be en passed. at 
of the prosecution - of ‘the ard. April. wil 
be quashed.  : 

“With regard to. the necessity for.any order 
under section. I44 itis, no. part of my duty 
to, direct, that any proceeding 9S should take 
place. thereunder: Ag to - whether, it is 
necessary that such, proceedings should 
take place or not depends upon ciretimr 
stances connected . with, e apprehension 
of a breach, of the peace as E which I.am 
in.no.way ‘concerned, But assuming. that 
the condition still remains. which, existed 
before I take it that those proceedings 


, under section. 144 should be carried. out 


to; their completion ; but they should. be 
carried, outin accordance with law andnot 
in, such. a. manner as they were attempted 
to be carried, out hitherto. If, es a result of. 
such proceedings, or,of another proceeding, 
properly conducted, it is thought that the 
applicant should: be. prosecuted for any 
kind of, offence. the matter can easily: „be 
arranged. But sarction must not, be given 


to prosectite a person merely because an 


officer, without proper judicial investiga- 


‘tion ‘or enquiry, is of opinion that such 


person ought, to be nrosecuted for, sc me 
offence. 


X. S. D. & Z KS. Ord: z accord ingly. 


é 7 


OUDH JUDICIAL COMMISSIONER’S, 
= : $ l COURT. MEE 


CRIMINAL, APPEAL No 305, 0F 1922. ` 
November 9, 1922, 
Present :-—Mr. Dalal, A. J.C. 

MAHADEO—AccusEp;~APRBELANT, 

"versus c or. 
EM PER QR.—COMPLAINANT— 
‘RESPONDENT. 

'- Penal Code (Act XL V of 1860), SS. .309.. Excepy, 
I, 302, 304—-Grave and sudden provocation — 
A:'ercation. between husband. and wife- Abuse 
of husband By wife-—Culpable homicide not pica | 
to murder, .: 


- 
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: Deceased- was in the habit of going. away fronl., 
ier husband's house though she. was not ill-treated! 
there. One day the husband, on- having:‘heards 
that she was. running away from the house, fotows 
éd, her to. a, grove and tried. to, persuade, her to, 
accompany him hack. home. but: she refrised ‘ands 
gave him foul ‘abuse,’ He thereupon struck’ her. 
with a chopper which he happened to. tarry® ib 


the. time, ‘but whichrhe-lhàd ngt-taken;‘with: ‘him | 


with the intention, of hitting her, aad caused. her 
death: 

Held; that, in yiew ‘oF the circumstances: ‘of ax 
Tüdian Household, whérethecwifes is!-expected te 
obey-and respect herhusban:d; the-conduct “of, the 
wife. amounted to grave ‘and, sudden. ‘proyecation 
Within the i meaning of Exception I to. section: 309. 
ofthe Penal'Code andas the accused:had hovesrried 
the: chopper: With an. intent. to, hito but merely 
accidentally; the-case*was.one: of;cul ablerhoraicide 
not amounting te to murder under 3866 tion 394, of the 
Penal Code. 


Appeal “agaihist the ofder- o£? thë- “Sest 


sions Judge, Sitapur, , dated: the. oth Te 
tembe I 1922.. 2 
"Mr. Hy C; Dutt; iu tie "Nppeliant. ` 
"Phe Goveriiment; Pleader, for- the Gawa, 
` JUDGMENT. -—Maliadeo, Brahman, about 
22, years. of: age, lias: appealed’ "ftoni- his 
conviction”, under. Section? 302"; Indian 
Pènal : Code, for. causing- ' the death. ot 
dis “wite. It'is admitted" that Kë killed 
lis. wife and, what ;tlie- learned "Counsel 
has. urged" is, that, the offence’ falls 
under ` section, 304, Indiam ' "Penal - - Codé, 
and not under section 302 under- wich 
section. the’ learned . Sessions- Judge -has 
convicted the prisoner. The learned 
Counsel has, very rightly accepted' the 
findings, of fact arrived at by the lower 
Court.’ The learned Sessions 
found that the appellant did act under 
provocation and that” the. provocation 
was sudden but in his opinion’ it ‘was 
not grave such as to bring “the appel 
lant's action’ under Exception: I; 
tion, 300, Indian Penal. Códe. 


The facts as found by” the eared "a 


Judge. are, that the wife was in  tlié 
habit of going away from the appellant/s 
house though . she was not ill+treated 
there. One day at moon the appellant 
somehow, heard ‘that his wife was again 
running, ‘away from home, so he followed 
her'to a, grove. Uiifortunately, he happen“ 


‘ed: to,catry a chopper atthe time: "Thé 


learned: Judge' was "of ‘opinion that. the 
appellant. did not take the chopper 
with the intention. of hitting: his; wife: 


obs 


- but it.so, “happened ; that he was doing 3 


; 
1 E ` 
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Jüdge . 


‘to secs. 


í 
ua. 2x fa s f 


ài Pr 
the. usen an rien The.. learned 
Jüdge- bas. also: Relieved that. wher: | the 
appellant’ camelup; with “his wife iri the 
STOVE: he: tied tor persuade: her, to accom 


pany- ea back home; ‘bug: ‘that ‘she refiised 


beatae a 


Begs pai to: e dkk "habit 
of. the: woman. of? tunning -away from. ‘home, 
the’ foul abuse given by -ler to. a-young 
husband, who. tried" tó take her ‘back 
home. was in; My opinion. grave. pro vocas 
tion. Ther circumstances. ob an; Indian 
household- where the- wife- is. expected 
to.-obey:. and. respect, her .husband” should? 
‘also: bet considered in weighing: the. nature 
and: &mount -of the: provocation, - given 
by.: the: foul: abuse: to--her husband.. by 
his wife. | The woman was inar advanced 
stage: of» pregnancy and- it.. appears. from 
the-médical evidence: that atu least ` ‘three 
blows” were ‘struck Her; ‘This-- wes: cruel 
conduct. :but the. Je armed ine. has 'believs - 
ed: that. the accused; had. a.. ‘chopper 
in his Hand’: atthe» time- accidentally. and, 
not. “with” an: intent to- hit. Having re- 
gard; to, all these .circumstánces; I alter 
the conviction: tooner under section: 304, 
Indian, Penal Code. The appellant. acted. 
in- a- cruel , and: -meroiless* manner. but’ 
hating regard”, to--his- -youth:. Tt reduce 
the sentence: to rigorous: imprisorment . 
for eight years. 


^ Z Ki  Séntence reduced: 


1 EN | 


 PATNA-DIGH-.ODURT.- pi 
CRIM NAIL REFERENCE NO. 660n 672. 
November ii 1923; 
Present: —Justice Sit BK: Mullick, KT 
ag Justice Sir John Bucknill, Ki 


b E HARU: LÅT PEI IONER: 


^7 versus - 


-mi lio ntl MADAN: ‘DAS? AcGUsEp. “= 
‘Criminal® Proceditwe-Gode.( Act V. ME $$» 
tgs: 439——Benalt Gode (Act: XL-V.-0f 1860), | ss, 
468; : 4712 Bihar. ‘and; Orissa, Püblic, Demands 
Recovery’ Act. (LV. of, X914), "salé" undèr— Appli- 
calioni to withdraw ^ "surplus money Rorgery— 
Sanction, whethêr- “necessary+— Revision— High Court, 
tohethers. ucan restrain subordinate, Court ftom.’ 
trying. accused: peyson.: . 

A certain, "mahal." was ‘sold’ “by a - Collectors for 
arrears, ‘of Road Sess" under ahe Biltar aüd Orissa. . 
NG eee | ag EE a 
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JHARO LATI, 7. MADAN DAS. 
"Public “Demands - Recovery Act, and -after 
paying the Government .demand a surplus was 
lying in the Collectorate to the credit of the cer- 
tificate debtors. A mukhiay | "subsequently 
filed a mukhatarnama purporting to have been 
executed in his favour by all the co-sharers in 
the mahal and witkdrew the amountin deposit. 
Complainant, one of the co-sharers, lodged a com- 
plaint before a Magistrate that the accused, the 
‘other co-sharers in the mahal, had forged his name 
on the mukhtarnama and praying that process 
should issue against them for offences under sections 
468: and 471 of the Penal Code. The Magistrate 
issued process against the accused and the latter 
moved the High Court in revision to quash the 
proceedings on the ground that the sanction of 
the Certificate Officer under section 195 of the Cri- 
minal Procedure Code had not been obtained 


the prosecution of the accused: 
jor eld. (1) that the certificate proceedings had 
terminated aiter thesale of the property and the 


it of the money and that thereafter it was 
E p any ministetial officer of the Court to 
ud the surplus money to the persons entitled 


roper safeguards; - 
mney that the application to withdraw the money 


was not made to the officer entrusted with the 
custody of the surplus sale-proceeds in his capacity 


uri, ; 
as (3) print therefore, no sancton under section 


195 of the Criminal Procedure Code was neces- 
sary for the prosecution of the accused. 
Semble:—Section 439 of the Criminal Procedure 
Code does not authorize the High Court to 
direct a subordinate Court to refrain from trying 
an accused person against whom it has issued 


rocess. in 
j Criminal reference made by the Sessions 


Judge, Purnea, dated the 8th August 1922. 
Mr. K. N. Chaudhury (with him Mr. 
S. P. Sen), or the Petitioner. 
Mr. H. L. Nandkeolya (Assistant Govern- 
ment Advocate), for the Crown. 


JUDGMENT. 

Mullick, J.—Mahenth Madan Das and 
his wife and, the petitioners, Jharu Lal 
end Beijnath Chowdhury were co-sharers 
in Mabel Amirpur Hardas which was sold 
by the Collector of Purnea for arrears 
of Road Cess under the Public Demands 
Recovery Act end atter paying the Govern- 
mentdemand a surplus ot Rs. 126 was lying 
in deposit in the Purnea Collectorate to 
the. credit of the certificate debtors. On 
the: sth September 1921 a mukhtar 
named Basdeo Narain filed a mukhtarnama 
purporting to have been executed in his 
. favour by all the debtors including Madan 
Das and his wife and he drew out the 
wholeamount of Rs. 126 from the Collector- 
ate.. On the 12th June 1922 Madan 
Des lodged a complaint before the Magis» 
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issued process, I think, 
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trate of Purnea, stating that Jharu Lal 
and Baijnath had forged his name and 
that of his wife on the mukhtarnama and 
praying that process should issue against 
them for offences under sections 468 and 
471, Penal Code. 

- The Magistrate, after calling for a report 
from the Certificate Officer, issued process 
as prayed for. Thereupon Jharu Lal 
and Baijnath moved the Sessions Judge 
iu order that the case might be referred 
to this Court under section 439, Criminal 
Procedure Code, and the Sessions Judge 
has done so on the ground tbat there being 
no sanction by the Certificate Officer under 
section 195, Criminal Procedure Code, 
for the prosecution of the petitioners the 
proceedings must be quashed. 

Apart from the objection that section 439 
does not seem to authorize the Court to 
direct a Subordinate Court to refrain from 
trying an accused against whom he. has 
on the merits, 
the present application must fail. The 
applica tion of the 29th June 1922, was not, 
in my opinion, made to the officer entrusted 
with the custody of the surplus sale-proceeds 
in his capacity asa Court. The certificate 
proceedings terminated after the sale ot 
the property and the deposit of the money 
end thereafter it seems that it was open 
to any ministerial officer of the Court to 
return the money to the persons entitled 
under proper safeguards. The only pro- 
ceeding of a judicial nature which the 
Public Demands Recovery Act contemplates 
after the deposit of the money 1s an tnquiry 
by the Certificate Officer under section 32 
(2) where the certificate-deptor disputes 
a ciaim made py the certificate- 
holder to receive any amount which 
might be due to him under section 32 (1) 
(c). It does not seem thatit was necessary 
for the mukhtar to institute any proceed- 
ing atalltor the withdrawal of the money. 
A verbel applicat:on would have sufficed 
and in the present cese the officer who direct- 
ed therefund of the money wasnot,in my 
opinion, acting as a Court or disposing of 
any proceeding required by the Act. 

In these circumstances, the sanction 
required by section 195 was not necessary 
and the reference cannot be accepted. 
` Buchnill, J.~ I agree. | M 
“2K, © C Interference declined: 
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“MOHAMMAD VUNIS KHAN V., GULAB: 


'OUDH JUDICIAL COMMISSIONER’S 
COURT. | 
MISCELLANEOUS APPLICATION NO..109 
OF 1923. 
April x7, 1923 
Present :;—Mr. Dalal, J. C. 

MOHAMMAD YUNIS KHAN— ACCUSED. 
—APPLICANT 
Ver Sus 
GULAB AND ANOTHER— COMPLAINANTS. 
_ Criminal Procedure Code ( Act. V of 1898), s.526: 

— Transfer of case —Suspicion in mind of accused. 
A Magistrate, in the discharge of the multifa- 


. tious duties of his office, has to perform a very 
large number of extra-judicial functions and :n 


the discharge of his executive duties, he may be: 


compelled to act in a way which would raise a 
‘suspicion in the mind of an accused person, 
that he is not likely to get justice when the ' 
Magistrate came to enquire into a particular 
matter judicially. 
“that the judicial trial should beheld by another 
: Magistrate, 
" Application for transfer cf case nnder 
section 526, Criminel Procedure Code, 
from the Court of the Sub-Divisionel . 
Officer, Malihabad, Lucknow. . 
- Mr. H. C. Dutt, ior the Applicant. 

The Government Pleader, for the Crown. 

` JUDGMENT,— There are certain pro- 
-ceedings pending against the applicant, 
Muhammad Yunis Khan, under section 


toy of the Code of Criminal Proceaure | 
Sak- . 


in the Court of B. Jhumak ` Lel, 
Divisional Officer, Malikabad. This is an 
application of Muhammad Vunis Khan 
for the trarisfer of the proceedings to the 
Court of sume other Magistrate. No appli- 
cation was first made to the District Ma- 
gistrate because it was under his orders 
that the case wasre-transferred to theCourt 
of- B. ‘Jhumak Lal. There ere verious 
allegations in en afidavit fléd ‘by on 
Bhiknari Singh on behalf of the epplican 

Asis usual in such cases, all kinds of sus- 
picions have found expression in it. Itis 
not necessary to enquire as to their truth 
becavse the forceful explanation sent to 
this Court by B. Jhumek Iel makes it 
clear that the trial had better be held by 
Some other Magistrete. A Magistrate, in 
tue discharge of the multiferious duties of 
ais office, hasto perferm a very large number 
of extre. judicial functions and it may so 
happen that, in the dischatge of his execv- 
tive duties, he may be compelled to act 
in a way Which would raise & suspicion 
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-of 3. Jhumak Lal wouk keep the 


In such a case itis advisable’ 


(nj 
MATA PALAT V; RMPEROR; | 
in the mind of an accused person that he 


- was not likely to get justice when the Ma- 


gistrate. came to enquire into a perticulaz 
matter judiciaily. Jt is certain that .the 
_ Magistrate of the experience and capacity 
‘two 
portions of his quties entirely. distinct and 
would not permit any information gained 
‘hy him outside the Court to influence . 
him in a judicial triel, At the same time, 
when an occasion kes erisen to give an 
accused person grounds for suspicion, it 
is advisable that the judicial trial should 
be held by another Magistrate, specially 
where such Magistrates are easily available 
es in Lucknow. B. Jhumok Lal himself 
transferred the proceedings from his Court 
to that of Munshi Mamnun Hesan Khan 
and in his explane tion he rightly indicates 
a desire that the proceedings had better 
not be held in his Court. . This is a proper 
' position to take up such as I myself would . 
have taken in his place. 

I trensfer the proceedings ` for trial to 
the Court of Munshi Mamnun | Hasan 
. Khen, First Cless Magistrete, of Lucknow, 
or to his successor, if he should be trans- 
ferred. | 

M. D. J. 


ALLAHABAD HIGH COURT, 
CRIMINAL REVISION NO. 554 OF 1922. 
January I0, 1923. ` 
Present -—Mr. Justice Daniels, 
MATA PALAT AND OTHERS—APPLICANTS 
Versus Es 
EMPEROR-—OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), 
ss. 203 437— Complaint dismissed without notice 
te accused— Further enquiry— Order of dismissal, 
whether ‘can be set aside without notice, Ni 
- Where a complaint has been dismissed under 
séction 203, Criminal Procedure Code, without 
notice to the accused, the order of dismissal may 
also be set aside without notice to him, 
Angan v. Ram Pisbhan, 18 Ind. Cas. 146? ro 
A. L. J. 531 p 14 Cr. L. J. 2; 35 A. 78, followed, 
` Criminal revision from an order of the 
District Magistrate, . Jaunpur, dated the 
14th October: 1922. 
` Mr. A. P. Dube, for the Applicants: 
The Government Pleader, for the Crown, - 


JUDGMENT. — These _ applications ' arise 
out of the same riot in connection -with 
which Appeal No. 819 has just been decided. 
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|" JAMALUDDIN.S; EMPEROR, . 


A- esti a was fled, by. ws party 
who , were accused in that case. It was and ‘contradict the report made he 
dismissed" Mider section’ 203. In his judg- discard the evidence give on oath, cud to rely 
ment in the-riot casé the learned Sessions on the repost; i iv 
_Jiidge came fo the conclusion that the cross- Criminal appeal against an order of the 
complaint should, not ‘have been dealt with Sessions Judge, Shahjahanpur, .dated the 
so suminarily and asked the District Magis- 23rd of March 1923: 5. ^: 
ftáte to. set aside the order of dismissal- Mr, Nélgl-Chand, fór:the. Appellants;- 
The Magisttate upon: this did set aside. the The Government Pleader, for the Crown. 
order gf dismissal, and it is against this JUDGMENT.—That-a riot took place 
order and that portion of the Sessions Judge's about sunset in the village of Rawátpur 
order which refers to this matter that the; om tlie-22nd of January last in which one 
present applications are filed. - Abid Ali unfortunately was fatally injured 
' The applicants’ complaint is two-fold.” is estiblished beyond, doubt. Ten men 
. Firstly, they say that if the Sessions. were sent up for trial under séctións 147 
Jüdge wislied-to take action he should have’ amd-304 of the Indiam Penal Code.td the 
‘set aside thé complaint himself instead. of. Court’ of Séssion ef Shahjahanpiir. The 
askiüg tlié Magistrate to do so. In the: learned Judge has convicted three of them 
sécond’ place, tliey say that the. order of. and: these- have. appealed: The. learned 
dismissal ‘should not have been set aside- Judge Has come to-the definite’ conclusion 
without noticé.to them. | l |. c that the evidence’ oti Both sides is wholly 
As regards the first point, Iam, to some unreliable. He says: “as the witnesses 
extérit, in agreerient with thé applicants, oi both sides are unreliable there remains 
but I do not think that this is a sufficient ^ only the reports on which-to base. any defi- 
reason for setting aside the. order which 'rité conclusion." ^ This is not a legitimate 
‘has been pàsséd. .  - Z., Uw3eof a First Informition: Report. Such 
| As.tó tlie second’ póint, there are several reports are not subst ntive evidence of 
rulitigs of this Court and of other Courts, - the facts recorded in them and &-conviction 
eg. Angan v. Ram Pirbhan (x) that cannot be based on a report. They cen 
where a complaint has been dismiissed be used to corroborate the’ witnesses 
under section 203 without notice to the Who made theii-and are of value as 
accused the dismissal may be set aside showing that they told the seme, story 
without- notice to the accused; On the 'at-the first possible occasion. If" they 
whole, Iam not prepared to-interfere and I toig: 5 different story in- Court, the First 
rejéct the applications.. Report can be used to contradict them 
K,'S, D. = Applications rejected. or discrédit their testimony. “But it is 
. (2). 18 Ind. Cas, 146j 10 A.-L; J.-531 1: 14 Che not legitimate for a Court when witnesses : 
We Jae 35 A78. — tell a different story in .the witness-box 
a and contradict the report made by them 
to discatd the évidénce given on oath end 
to rely ori the report. . The result'probably 
is'that there has been a miscarriage of jus< 
tice in this case, but that is not the fault 
of the Court but of the complainants them- 
selves and their witnesses. If they choose 


It is not legitimate for a Court when wit- 
nesses tell a:different stoty in thé’ Witness-box 
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< ALLAHABAD ‘HIGH: COURT. 

,., CRIMINAL, APPEAL ‘No. 337 OF 1923. 
E NAE June 14, 1923: 

" . Presenti—Mt, Justice’ Ryves. 


“l s, AGCUsED: APPELLANTS 
2:5 0o. USUS S 
. EMPEROR—-OPPosITE- PARTY. 

First Information Report, nature and value `of- 
—~Contradictory statement on oath-— Court, whether 
can rel) ow report for conviction, ` mE 

"The-FitstInformation Report: in. a criminal 
case is not substantive evidence of-the facts re- 
‘corded thretein ard: cantiot sérye' ab the basis'of 
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to suppress the real facts and give false 
evidence in” order to implicate their 
énemies, the only result is that: persons 
who are ptobably guilty. have: to be 
acquitted. I allow the appeal, set aside 
the. conviction ‘and septence and direct 
the appellants to be released, 


Es SoD; Appeal allowed, - 


- + 
- 
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RITLAL SINGH V, EMPEROR. 


.PATNA-HIGH. COURT, 
CRIMINAL REVISION PETITION No. 321 
< | ~ -OF 1023.- f 
jJ une. I9, 1923. 

Present ; cMr. Justice- Macpherson. 
RITLAL SINGH AND- aNOTHER— 
ACCUSED — PETITIONERS 
VeySus . 


EMPÉEROR-——OProsrrE PARTY. m 
` Penal Code ( Act XLV of 1860), ss. 149, 326 
— Acquitial on charge under s. 326 read, with 
Se i49— Accused ‘separately dried under ` s. "326 
Conviction, whether legal. `` 

. Petitioners with nine others were , charged- with 
an offence under section 326, read with section 1 49, 
of the Períal Code, and, acquitted, but the peti- 
tioners on béing separately: charged , nnder sectión 
'326 were convicted and the conviction was up- 
-held by the Sessions Judge. They “applied -to 
the High Court in revision: 

Held, that although in the previous case the 
petitioners were acquitted owing to thefact that 
the elements constituting ariot had not been 
*éstablished, nevertheless, inasmuch as they had by 
susing cutting weapons caused grievous hurt in 
circumstances to which the right of private 
defence of property did not extend, they were 
rightly convicted in this case. 


. Patali Singh v. Emperor, 47 Ind. Cas.. 73 
(1918) Pat. 288; 5P. L. W..1573,19 Cr. L. J, 877, 
distinguished.. 


Criminal revision from an order of the 
Deputy Magistrate, Gaya, dated the: 12th 
April 1923. . 

Messrs. K. B. Dutt, B. P. Jamuar and 
G. C. Pal, for-the. Petitioner. 

. The Assistant Government Advocate, for 
the Crown. 

JUDSMENT.—This is an, application in 
revision on behalf of two accused who 
have been convicted by the. Deputy Magis- 
krate of -Gaya under section 326 of the 
Indian Penal Code and sentenced to six 
Months’ rigorous, imprisonment, and whose 
‘convictions and sentences have been up- 
held on, appeal by the Sessions Jj udge. with 
the addition of.an order under section 106 
of the Code of Criminal, Procedure. 

The petitioners with niné,others were 
charged with an offence under section 
326, read with section, T49, of the Indian 
Penal. Code and acquitted: The petitioners 
were, however, also separately ` charged 
under section 326. The contention. on 
their behalf i isthat,npof.the fin dings. of fact 
arrived at by,the Sessions Judge, they are 
entitled to acquittal , o the charge "under 
section 326, since the witnesses on, whose 
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testimony they Have been convicted, have 
been. disbelieved in respect-of their evi- 
dence tending to-establish the charge under 
-section- 326, read with section 149, of which | 
they-have-been acquitted. 

The case for the prose€ution was that 
Jamuna Prasad Singhwas irrigating hisjagir 
land et.spot A when the accused, who are 
-servants of the Tikari Raj came up in 
a mob of ten to fifteen armed men, of whom 
thetwo-petitioners carried swords, directed 
him to desist as they would take the water 
to Punawan ; -when he refused he received 
a sword blow on his right arm from Ritlal 
‘Singh and-ran-away pursued by the mob 
-who surrounded him in Jugdeo Singh’s 
field, a rasst. southwest of the jagir land; 
-their he was struck by-the accused with 


-their swords, by Tiloki on the left arm and 


by: Ritlal on the head, 2nd-then-the whole 
mob assaulted him: with swords and: latis 


‘till he: was -unconeisous ; on recovery of 


-consciotuness he sent for his- ‘brother 
Shiunandan -whom he .directed-to inform 


-at-the thana. Shinandan lodged the First 


Information. The-medical witness proved 
twelve injuries of which no less than five 
‘Were incised wounds of a severe -nature, 
and there -can -be no doubt that these 
injuries constituted El hurt “with 
a cutting weapon. - 

The Magistrate found. that the alleged 
motive-was not dtite- convincing and that 
the alleged- common object of the un- 
lawful assembly was, therefore, not made 
out and.aécordingly the charge under -sec- 
tion 149 failed.: But he found that the 
assault probably. took place ‘in connecticn 
with. a parti field closed to Jagdeo's field 
of which the ‘Raj had obtaind possession 
through the Court, „and -that Jamuna 
was unarmed and the brutal assault .on 
him..with cutting weapons by the peti- 
tioners in Jagdeo*s field after he had left 
the disputed land, negativad' ány- defence 
of right of. private defence’ of property, 
which could not in the circuimstances have 
necessitated such: severe injuries with cut- 
ting weapons. 

The learned Sessions Judge found that 
the injuries "were not fabricated and be- 
lieved that the occtirreri¢e took, placeísüb- 
stantially in the mannet deséribéd by the 
prosecution, having arisen out of some dis- 
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.pute as to'irrigation the nature of which 
Was not convincingly established. He 
found that the accused took part in the 
attack upon Jamuna and had no right of 
~ private defence when the latter had left 
the parii lamed, even on their own 
case (which he doubted) that the dispute 
related to the parti land near Jagdeo’s 
field. From the weapons used by the 
petitioners: and the injuries 
clearly more force had been used than 
Was necessitated by the nature of the case, 
especially as the thana was only a mile 
distant. 

On behalf of the petitioners reliance is 
pliced upon the case of Patali Singh v. 
Emperor (1). Butthat case is distinguishable 
since there the story for the prosecution had 


been disbelieved in its most essential details. 


Here such is not the case, "Though 
the evidence for the prosecution does 
not establish the precise nature of the irri- 
gation dispute or the precise place where 
the dispute took place and, therefore, the 
charge of rioting has failed, nevertheless 
it has been satisfactorily established 
that the  petitioners, using 
weapons, voluntarily caused grievous 
hurt. to Jamuna in circumstances to 
Which the right of private defence 
of property, whether a right of irri- 
gation or parti land, could not possibly 
extend. The Appellate Court has accepted 
the complainant’s testimony corroborated 
as it is by the First Information. That 
testimony is sufficient to establish the 
cairgettnder section 326 of the Penal Code. 
Tunis disposes of the matter in revision; 
but perusal of the record’ leads me to the 
further conclusion that if the case had come 
before me on appeal, I should have found 
myself in complete agreement with 
the findings of fact of the learned 
Sessions Judge in respect of the conviction 
pow under consideration. 

The sentence being light this application 
failsand is dismissed. The petitioners must 
surrender to serve the unexpired portion 
of their sentences. E 

K, S. D. & Z. K. , 

Applioation dismissed. 

(1) 47 Ind. Cas. 73: (1918) Pat. 288; 5 P.L. W. 

157) 19 Cr, L. J. 877. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL APPLICATION NO. 23 OF 1923. 
. April 17, 1923. 
Present :— Mr. Dalal, J. C. 
BALDA PASI- COMPLAINANT 
VEYSUS l 

M. NASIR ALI KHAN— ACCUSED. 

Criminal Procedure Code (Act V of 1898),s 
203—Complaint against Police Oficer—Enguiry 
— Procedure. 

Where a pes aaa is made against a Police 
Officer it should be enquired into with care and 
every opportunity given to the complainant to 
prove hiscomplaint. If the complaint is false the 
Magistrate has considerable powers of pranting 
compensation by inflicting a fine on the com- 
plainant and of prosecutimg him for perjury. 
[p. 719, col. x.] 

Criminal applicat.on against the order of 
the Sessions Judge, Lucknow, deted the 
19th December 1622, upholding the order 
of dismissal, dated the 8th December 1922, 
of Officiating Sub-Divisions! Officer, 
Malibabed, Lucknow. 


Mr, H.C. Dutt, for the Applicant. 

The Government Pleader, for the Crown. 

JUDGMENT.— A complaint presented by 
Balda Pasi to the District Magistrate of 
Lucknow hes been dismissed by a Sub- 
Divisional Officer of Malibabad. As the 
compleint was against a Police Ouicer 
the complainent was under the impression 
that the sanction of the District Megis- 
trate for the prosecution was necessery 
under section 197 of tbe Code of Criminal 
Procedvre, end the compleinant also de- 
sired the trial to bc beld by the District 
Magistrate. On the same date, the 5th 
December 1922, the District Megistrate 
passea the following order :— “ ToS. D. O. 
for enquiry.” The learned Government 
Pleader takes this order to be one 
of transfer under section 192 of the Code 
of Criminal Procedure. ‘This islikely, be- 
cause the complainant was not examined 
by the District Magistrate ond he world 
have been bound to do so under section 
200, Criminal Procedure Code, uniess he 
transferred the case under section 192 
of the Code. The words ^" for enquiry " 
may indicate that the District Magistrate 
ordered an enquiry under section 202 of 
the Code of Criminal Procedure but 1. 
shali accept the position taken up by the 


-Government Pleader, = = 
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. In my opinion, however, the Sub-Divi- 
sional Officer has dismissed the complaint 
on insufficientgrounds. Tobegin witn, he 
has not even taken, the trouble of making 
a memorandum of the complainant’s state- 
.ment in English. The vernacular record 
.was made during 
Sub-Divisional Officer must have trusted 
to his memory to remember on the 8th 
of December what the compleinent had 
stated on the previous day. The reasons 
given by the Sub-Divisional Officer for 
dismissing the complaint are:— 

(ri). Thet 9 relative of the complainant 
was bound over (not convicted as the Sub- 
Divisional Officer puts it) under ‘section 
110 of the Code of Criminal Procedure. 

(2) Thet the camplaint was lodged 
eleven days after the occurrence; i 
. (3) that tae delay bas not been 
accounted for, and x 

(4) that the allegations in the com- 

plaint are very serious. 
. He sums up by saying: “‘ lam not pre- 
pared to accept any complaint under such 
circumstances,’ 'It follows that, wherever 
these circumstances occur, the Magistrate 
of the Triel Court would never listen to a 
complaint, however well-supported.it may 
be. I am not prepared to accept this 
conclusion, When 2 complaint is made 
against e Police Officer it should be en- 
quired into with ca.e and every opportunity 
given to the complainant to prove his 
complaint. If the complaint is.false the 
Magistrate has considerable power of 
granting compensation by inflicting a fine 
on the complainant and of prosecuting 
him for perjury. | 


I set aside the order which has been- 


passed. under.section 203, of the Code 
of Crimin^l Procedure, and return the 
case to the leorned District 
trate. with a reqvest that a serious 
enquiry may be made into the com- 
plaint by some Magistrete other than 
the Magistrate who passed the order of 
8th December 1922. M | 


zx, “Order set aside, | 


p 
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two days end the.. 


Magis- 


ms 


PATNA HIGH COURT. 
" CRIMINAL REVISION No. 264 OF 1923. 
Jtine 8, 1923. 
Preseni:—Mr. Justice Foster. 


` KIRAN SARKAR AND ANOTHER— 


PETITIONERS 
- - YESUS 
EMPEROR— OPPOSITE PARTY, 

Criminal Procedure Code (ActV of 1898), ss. 
248, 403—-Complainani, absence of—Acquitial, 
effect o? — Presence of accused, whether necessary. 

The important matter for an order under sec- 
tion 247 of the Criminal Procedure Code is the 
presence or absence of the complainant. It 
cannot be said that the accused must either be 
presert or must have been summoned to Court. 
ip. 720, col. 2.] , l 

An order under section 247 is a final order of 
acquittal which operates as a bar under section 
403 of the Code to the trial of the accused for the 
same offence. [p. 720, col.2.] ; 

Inve Guggilapu Peddaya, 9 Ind, Cas. 253; 
34 M. 253; 9 M. L. T. 93; x2 Cr. E. J. 4r, 
followed. . 

In ve Muthia Moopan, 21 Ind. Cas. r59; 36 
M. 315; 14 Cr. L. J. 559, distinguished. 


. Criminal revision from an order of tke 
Sub-Deputy Magistrate, Hazaribagh, dated 
the 11th April 1923. l 


" Messrs. B. N. Mitra and S. N, Banerji, 
for fhe Petitioners. l 


JUDGMENT.—The complainant, Lodha 
Manjhi, filed a criminal complaint on the 
2nd January 1923 against Kiran Sarkar 
and the order of the Magistrate was that 
the accused should be summoned under 
section 426 of the Indian Penal Code for 
the 23rd January. On that date neither 
party appeared. The complainant was ill 
and has since produced a medical certi- 
ficate to prove the fact; and the accused 
Kiran Sarkar had received no summons. 
The Magistrate thereupon recorded an 
order of acquittal under section 247 of the 
Criminal Procedure Code. On the r7th 
February 1923 Lodha Manjhi filed a second, 
criminal complaint on exactly the same 
subject-matter and egainst the same accused 
Kirar Sarkar as the previous complaint. 
The accused Kiran Sərkar appeared and 
filed a petition asking the Court to dismiss 


> the complaint: on the ground that he he d 


been already acquitted. The Magistrate 
rejected this petition, his reason being. 
that. seetion: 403 of the Criminal Procedure 


ee: it 


: SE has, 
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"case. 


evidence-is heard and he.is either.acquitted 
or convicted. - 
of the Chapter describing. the procedure 
for, the trial, of Summons;coses. There 
ate the provisions of sections:247 and, 245 
In regard to these two sections I cannot 
. understend how,- either on the wording 
ofthe .section~or, on general principles; 
it-can»be-assetted “for a moment that the. 
accused. must either be present or. must have 
- been summoned to Court; A. complainant, 


máy-come into Court seven before process. 
has; been. served “upon the accuséd.. and. 
withdraw the;complaint or he miay imply. 
a; withdraw]. by absenting himself. In: 
both cases the only restraint upon. his. 
discretion. in the matter is. the general: 
control -of. the, Court; the, Magistrate. may : 
refuse, permission to "withdraw, or if. the, 
complainant absents, himself he mayad- 


.  youin £he case: without taking notice of. 


the complainant'5, abstention. On the, 
other hand, the Magistrate may, and He, 
would. ordinarily, follow the wishes of the 
complainant, who it. should be remembered: 


igina- summons-çase ordinarily. the person, 


in charge--of: the conduct ofthe. case. ` Hefe, 


the complainant Lodha Manjhi had notice. 
ofthe date and was in chargeof the conduct, 
ofabis.own case;-hexdid not appear; and the, 


ate; quite within &is jurisdiction 
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acquitted thè accused. The ‘fait in the 
argument ‘of the learned Vakil who. has 
opposed this petition is thatthe lays stress ` 
upon 4, matter which ‘is ‘only ‘of secondary 
importante; if.of any importance. at: all, 
namely, the presence or absence of the 


an 


. accused. The impertaüt ‘matter -for an 


-order under section 247 of ‘the “Criminal 
‘Procedure Codé is the preseuce or absence 
of the éomplai.ant. In my opinion the 
‘order undér section 247 is a finai order of 
‘acquittal. - which -. operates as a bar 
under section 403 ot the Code. I am 
prepared to follow in this respect In 
‘ve Guggilapù -Peddaya ^ (i). | Another. 
Madras ruling In re Muthia Moopan 12) 
that has .been quoted does not. appear 
to meto be of much value for the decision 
of the present case. In.that case'the Mag $- 
trate had-received 2 charge-sheét from the 
Police recommending proceedings “under 
section 107 of the Code of Criminel Pro- 
cedure and he ,end-rsed the charge-sheet 
with “an order acquitting. ‘the accused. 
When a second proceeding was instituted 
the parties .quite incorrectly appealed to 
the terms of section 403 of the Code which 
in fact has no bearing on proceedings under 
Chapter VIII, But‘in that judgment there 
is a remark that neither an order of dis- 
charge nor-of acquittal cati próperly'be made 
ina case where'fhe accitsed has not been. 
directed 'to'appear at all. In the present: 
Gase the accused had béén directed to 9p- 
pear in the order passed upon the complaint.) - 
The order had certainly not reached the. 
accused, bit, as I have shown’ before, that 
is-not necessary where the ‘Magistrate pro- 
ceeds under, section 247. or section 245 
ir the course of the ‘trial. < 
The petition is allowed, the-order of the 
Sub-Divisional Magistrate -is. set aside 
and itis declared that the petitioners have: 
been duly triéd and acquitted in the sense. 
of section 403 ‘of the Criminal Procedure. 
Códe. The proceedings in this case. will 
be quashzd. - l | l 
K, S. D, & Z. K. Petition allowed. 
(1): :9.Ind. Cas. 253; 34 M. 253; 9 M. L. T. 93; 
12 Cr. L. J. 41. 
(2). 21 ind. Cas. 159; 36 M. 315; 14 Cr. Ln 
|J. 559. ° 
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ALLAHABAD: HIGH. COURT. 
FIRST CrviL APPEAL NO. 239 OF 1920. 
; March, 29, 1023. 
Presemí:— Mr. Justice Piggott 
and Mr. Justice Welsh.  * 
Lala FAKIR CHAND ‘alias KULLO 
MAL— PLAINTIEF— APPELLANT 


; YESUS 
NANUG RAM AND OTHERS—DEFENDANTS 
— RESPONDENTS. , 


= Regisiration Act (XVI of 1908), s. 17 (1)— 
Writing off large sum in consideration of transfer 
of immoveable property—Will whether compul- 
sovily vegisivable— Joint Hindu family—Pariner- 
ship— Inference—Contyact Act (IX of 1872}, s. 
253 (ro)]—Mfinor—De facto trustee, transactions by 
— Execution proceedings by minor on attaining 
majority— Ratification. 

Where it was distinctly stated in a Will that 
Rs. 6,500 out of a -partner’s share ofthe pert- 
nership assets were written off in consideration 
‘of the transfer by the other-partner of his moiety 
share in-a certain kothi: l - 

Held, that the document was an instrument 
which acknowledged the receipt of payment of 
consideration on account of the assignment or ex- 
tinction of a right, title or interest in immoveable 
property of the value of more than Rs.1oo within 
the meaning of section 17 (1) of the Registration 
Act, and the non-registration of such 2 document 
made it inoperative in so far as is purported to 

_affect those of the executants in respect of whom 
it was not registered. [p. 739, col. x.] | 

In the case of a partnership between mem- 
bers of a joint Hindu family, a stipulation that 

-the partnership will not ike dissolved by the 
death of-any oné partner is ordinarily to bein- 
ferred. [p. 740, col. 2.] 


Where a minor on attaining majority conducted 
the execution. proceedings of'a decree obtained 
by the de facio trustees of his monies and obtained 

ayment: 

Held, that this did not amount toa ratification 
and -did not estop the -minor irom bringing any 
claims which he may have against the trustees. 
Ip. 742, col. 1.) _ 

First appeal from the decision of the 
Subordinate Judge, Agra, dated the 17th 
June 1920. 
JUOGMENT. 

I. REVIEW OF FACTS LEADING UP TO 

THE INSTITUTION OF THE SU T. 

Piggott; ^ J.— Ihe facts out 
this litigation arise ay be stated 
as follows. About the end of the 
year Igoo there were living in Agra 

four brothers,’ semed Anandi Lal, 
Natain Das, Ram Dayal and .Sham Lal. 
After the deata of their father in the pre- 
ceding year ‘there had heen a separation, 
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-Ghasi Ram ,and Badri was. 


oi. 


"herself. 


1 
accompanied by,a complete partition of 
tue family assets, between the 


joint 
brothers; This, again, was speedily followed 
‘by a business partnership between Anandi 
Lal and Ram Narain. Nodeed of partner- 
ship was ever drawn up, but the two 
brothers undoubtedly retunited in business, 
while maintaining their status as separated 
Hindís. Eerly in rgoi Anandi Lal fell 
into ill health; reading between the lines 
of the evidence it seems fairly clear that 
he was suffering from consumption, 


‘and knew it. Oa May.2gth, IgoI, he drew 


up his last Will and testament, which was 
presented. for” registration two days 
later at his residence in the City of Agra. 
It is admitte] that this document (page 
A 23 of ourrecord) was executed by Anandi 
Lol and that the following persons signed 
it as attesting witnesses:—Narain Das and 
Ram D:yal (two of the brothers), also 
Dwarka Das, Damoder Das, Mekhen Lal, 
The docu- 
ment begins by reciting the existence of 
a business partnership between the exe- 
cutant end Narain Das in four specified 
shops, in wbich the interest of Anandi 
Lal is ten-sixteenths and that of Narain 
D:s is six-sixteenths. It then declares 
that the heirs" öf the executant, both in 
respect of his interest in the aforesaid 
business and in all his other properties; 
are his wife, Musammat Chameli, aud his 
son Laqire, now two months old. It then’ 
proceeds to create an elaborate trust for 
the benefit of, the seid Fagira, or Faqir 
Caand, eppoiuting es trustees Narain Das 
(the brother) and four of the attesting wit- 
nesses, namely, Makhan Lal, Damodar Das 
(“whe is my relative’), Dwarka Das 
and Ghasi Ram “ who is my old karinda 
and a very honest man in whom I have 
great confideace.”’- The trustees are to 
sce to.it that the portaership business 
is carried oa until Faqira attains majority 
and elaborate instructions are laid down 
for their ‘guidance. Provision is’ made*for 
contingencies which never in fact occurred, 
such as the premature death of Faqira, 
the adoption by Musammat Chameli of 
another son,^or the death of that lAdv 
Musammat Chameli takes a month- 
ly allowance: of forty rupees, with a lump 
sam in the event of her desiring to go on 
püzrimage; the remaiiing assets ere ta be 
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held in trust wholly for the benefit of the 
minor son. In no event, 1 ot even if Faqira 
Should die and no son be adopted in his 
place, shall Musammat Chameli ‘ have 
any power or right tc interfere with my 
business in any way." The executors or 
trustees may fill up vacancies in their own 
body caused by death. 'fhey are to see 
the business carried on “with their advice, 
consultation and unanimity. They should 
watch and protect the wholé of my prop- 
erty, and no such measuré should be 
adopted as may lead to the waste of any 
part of my money or property.” Only 
in cerfain specified eventualities are they 
empowered to dissolve the business part- 
nership. In the meantime they “ should 
keep defraying the expenses incurred 
in maintaining Fagira, my minor son, 
and imparting education, etc,, and also 
the proper expenses incurred in marriages, 
funerals, illness, etc.” 


There has been some little controversy 
before us as to how far the persons who 
signed this document as attesting witnesses 
are affected with notice of its contents, 
I think I may dispose of this point briefly 
and atonce. On the pleadings andthe evi- 
dence, as well as in consideration of the 
manifest probabilities of the case, I havé 
no doubt that the trustees or execu- 
tors 1 amed in the Will, when they attested 
this document, did so with full knowledge 
of the trust thereby created and of their 
own appointment as e-ecutors: also, that 
by signing it they iatended to signify, 

and did in fact signify, their own accept- 
aice of the trust. It is a more arguable 
poiat how far any of them, and more parti- 
culary Narain Das and Ghasi Ram, are 
bound, in virtue of their signatures, to 
an admission ol any recitals in the deed 
regarding the nature and extent of the 
partaetship business, or of Anandi Lal’s 
sha*e in toe same. I 1 ote, however, that 
the. more material points, such as the de- 
signation. and location of the four shops 
aud the specifications of the shares of 
Anandi Gal and Narain Das, are admitted 
in the pleadings. The guestion of the 
accuracy of Anandi Lal’s assertion that 
his personal share in the partnership capi- 
tal amounted to Rs. 58,000 an the date 
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of the Will, does not arise at the stage which 
the litigation has now reached. 


Anandi Lal died on the 13th October 
Igor. It is alléged by the defendants 
to this suit that, in the interval, namely, 
on the 27th June 1901, he and Narain Das 
executed, each in favour of the other, 
two unregistered documents (Exhibits A 
and*B, pages 25 and 26R) which materially 
modified the conditions of the partnership. 
The defendants are put to proof of these 
documents and the question whether they 
have proved the same will be discussed 
in due course, 


In the month of October 1905 Narain 
Das was on his death-bed, and he died 
ca the 23rd of that month. Two days 
Previously he executed three documents 


. around which the controversy in this liti- 
" gation largely hinges: they were presented 


tor registration by Narain Des at his own 
resideace in the City of Agra, on the 23rd 
October 1905, within about four hours 
of his death. They are marked Exhibits 
C, F and E and are re-produced at pages 
R 27 to R 37 of our record. WG 


Two of these, viz., Exhibits'F and E, are 
documents of which Narain Das is the 
sole executant, their execution is admitted, 
the controversy is as to their binding effect, 
if any, on the interests of Faqir Chand. 
Their main importance lies in the fact 
that their drafting, execution and regis- 
tration formed part of the same transaction 
as resulted in the preparation and partial 
rezistration of the remaining document, 
Exhibit C. It will be convenient to ex- 
amiae the three documents at once. Ex- 
hibit E, executed by  Narain Das alone, 
and duly registered in his name, recites 
that the executant.is the owner of a ‘half 
share in a certain building in the City of 
Agra, “in the kəiki of. Mr. Campbell," 
originally purchased by him jointly with 
his brother Anandi Lal. He relinquishes 
this moiety share to Fagira, minor sor of 
Anandilaland owner of the other moiety, | 
in lieu of a sum of Rs. 6,500 for which 
the*executant has already received credit 
upon a settlement of partnership accounts 


| zMusammat Munni: 


-— 
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between: himself and the lawful, guardians - 


of the said minor. Exhibit Fis the last 
Will and .testament. of Narain Das.; ‘It 
Was. undoubtedly ‘exectited by him: and 
duly registered in-his name under the cir- 
-Cinstanses already stated. It starts.with 
the dissolution of the partnership. between 
himself and Fagira, treated as'an -accóm- 
plished fact; the executant describing. him- 
self as the sole owner .of the;sevetr-snops 
iato which the partnership business appears 
‘to hive’ ayw expandéd. It recites ‘that 
the executant leaves às his sole heirs his 
wite, Musammat Pisto, and his daughter, 
“it appoints as exe- 
“ecators to carry on the! business for’. the 
baaefit. of" the said heirs. threé persons. 
. O16 is Ghasi Ram, the faithfül servant 
whom: “Anandi “Lal had: already chosen 
as oie oi thé trustees under his Will, the 
-othàr:two are the surviving: brothers; Ram 
„Dayal and. Sham Lal. Musammat Pisto 
is given authority to adopt a son after 
-the tastator’s death. The exectitors’ are 
to carry on.the business, the control of - 


-waich is vested in Ram Dayaland Sham Lal;, 


bat minute directions are given in respect 
of a;variety of matters, including the-ap- 
portionment :.of the profits, . It. is laid 
. dowa:that the first charge on the net pro- 
ofitsis to'be:a deduction of ten anias per 
„esit. in favour of the legatees ; the balance 
«ià to be.divided, one-fourth going to Ghasi 
,Rwm aid.three-fourths to the executors 
'for:the benefit of the legatees. In one 
Jspirtieular shop Dwarka' Das and Ratan 
„Inl are given an iaterest of a one-eighth 
- Share each.in the profits, after. the de- 
-dactioaof ten annas per.cent.'; while a simi- 
Air taterest to the extent of three-sixteenths 
of the profits is created in favour of.a ser- 
.Viut.obthe firm named Chhatar Mal. Pro- 
vision is: made for ‘the remuneration of 
‘these three. "men bys monthly- salaries. in 
the eveat of the shops'in which they are 
*Caaeerned:. being carried ‘on ‘at’ a loss; but 
‘there is no. similar provision in respect 
.of Ghasi. Ram. The ‘provisions ‘' of the 
Will; which -purport to -affect the minor 
Fagira are important enough to worth 
qaoting: textually:— ‘I. have’ pay 
Rs. 44,439! to Fagira “minor. on DR of 
the share of AnandiLal in partnership bugi- 
-ness, dud. Rs. 2,000. belonging. to ‘Faqira 
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mindr whichis: with-1 me-for.meeting the 
‘expenses: "of. a ‘@haramisala:; and . I shall 
pay thé samen: If, I' fail -to::do so ‘the 
siid:executors'/ shall have power to take 
out of the fünds of ‘my business ‘Ró. "44,439 
due to Faqira minor and purchasé any 
property with the said amount. Jala 
Ram Dayal and'Sham Lal aforesaid shail 
have. power: to keep.. thè money ii: ‘deposit 
with them so long as they do ‘not acquire 
any property, to meet the expenses of 
Musanmat Chameli, widow of Anandi Lal, 
and Faqira minor with the interest on 
the said money, to'tuke.a receipt from. 
the executors.of Anandi. Lal -when prop- 
erty is purchased and to look. after the 
minor and the property. - Lala Rain Dayal 
aud Sham Lalshall keep in deposit with 
them Rs.’2‘ooo out ‘of the.fund of my 
business and Rs. 2,000 dueto) Faqira 
miaor aforesaid, in all Rs. 4,000, and shall 
Co itiaue. to-meet the expenses‘of the joint 
dharamsala -of me, the” executant and 
atana HE MP deer. TAM 
MM EE ; 

T now come: vto the i'sportant dobunient. 
Exhibit: C. :It purports to bê a. bilateral © 
»zteemeat for the. dissolutioh of the parte 
nership referred to ia-the. Will‘ of Anandi 
Lal, and to be executed ' by Narain "Das 

on the one side:and-‘en> the. other by. 
Mikbare Lal, Damodar Das, Ghasi Ram and 
Dwarka Das, the four remaining. trustees, 
or behalf‘ of "the: minor Fagita,-as'well 
as. by Musammat Chameli “as the guar- 
dim cf her minor son Faqita.” Tt begins 
with e statement of the partnership busi- 
ness, specifying the seven shops to which 
it had by-this time extended, and speak- 
iig of the same'as “‘ carried on in partner- 
ship with Anandi Lal, deceasea, whose son 
is Fagira minor" It then contihues:— 
‘The ‘accounts of the said shops have 
now been exainined and the partnership 
has. been: dissolved. Rupees : 52,939 
have, after ‘allowing.’ ‘credit for ‘the 
money for: the. ‘construction ‘of: : the 
dharamsala, been found due to Fagira, 


minor aforesaid son of, Auandi Lal, and 


I, Lala Narain I as aforesaid, Seeond Party 
becahie. the Owner of the' éntire ` business 
of the said'shops, money dealings and all 
kinds of goods and articlés in the shops.’ 

The ‘remdiding exectutants; described as 


* 


"i 
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the “ First party” purport to acknowledge 
the receipt A 
jn full discharge of. all claims on the part 
of. the. minor. ia respect of Bis share in the 
partnership, according "to the following 
:detailt— NE 

-» (d) Rs. 6,500 is ¢redite:t. bzck to Narain 
Das as the price of a. moiety share referred 
to:in the agreement, Exhibit C. 


> 


(b) R. 2,000 -are.. to be§made over 
to. Ram Dayal and Sham Lal o2 the under- 
standing that they will pay interest on the 


same 2t.6 per cent. per annum and apply - 


this interest to, “meeting the expenses 
of the dharamsala." 


(c) Rs. 44.439 Narain Das ackaow- 
ledges .to be in deposit with himself, and 
hə says thot he will "purchase property ' 
with the same within tnree months. Until 


‘tris is. 116, however, this very considera- 


ble sum of money is to be deposited with 
Ram Dayal end Sham Lal, and the docu- 
ment continues:— "The interest -of the 
said money shall continueto be accumulated 
and the ‘expenses ak Musammat Chameu 
and the minor aforesaid/shall be met there- 
from. Li: Rim D:yal and Sham Lal 
shall be liible.to look after the property 
which exists at present or shall be purchased 
in füture, the said miior and the business 
which may be/ carried on in future." The 
result of t«sese transactions, considered 
asa wnoele, on the position of Ram Dayal 
And ‘Sham IL-l is peculiar. Under the 
Will of Narain Das they become the de facto 
managers ot the partnership business. 
Out of the assets of that business they 
are to take Rs. 44,439 plus Rs. 2,000 
and use the same at their discretion, pro- 
vided they keep up:a‘certain dharamsala 
and take over from the trustees all res- 
ponsibility ‘for the. maintenance of Mus- 
‘ammai Chameli. and her minor son. If 
fnk and, paper can do it, the trustees have 
divested themselves of all responsibility 
aid handed over their duties, along with 
‘the assets of the. minor, to two' brothers 
of Anandi Lal whom. that gentleman, 
whatever may have been his reasons; 


“had carefully excluded altogether from 


the provisions of his Will : Sham Lal tells 
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of this.sum “of Rs. .52,939 - 


-credit of 
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us in his. deposition (page 7r R) that. as a 
matter of fact, he used the -deposit of 


- Rs. 44,439 tostart a shop under the name 


of ''Chhatar. Mal-Anandi Lal,” which 
wis closed after carrying on- business for 
eight or nine years. Out of the profits 
of this shop he supported the minor and 
Musammat Chameli, ana he holds to the 
Faq Chand a balance row 
amounting tc Rs. 47,000 and. Rs. 48,000. 


IL—IwsTITUTION OF THE SUIT: ARRAY 
OF PARTIES: THEIR PLEADINGS., 


Fagir Chand must have attained his 
majority sometime in the month of March , 
1919. In May of that year he issued 


notices to his two surviving trustees, 


Makhan Lal end Ghasi Ram, and to Nenek 
Ram, son of Narain Das, in which he asked 
for an account of their dealings with tke 
partnership business in which he claimed a 
ten-sixteenths share in accordarce with tLe 
provisions of his father's Will. - He inti- 
mated, further, that he desired a dissolu- 
tion.of the partnership and separate pos- 
session over his own share in the zccumu- 
lated assets. He received very guarded . 
replies, "drafted and forwarded under legal 


„advice. The most significant passage’ in ` 
-these replies is to be found in the second 


paragraph of that sent in by Ghasi Ram, 
which is to the following effect:—'' All 
the accounts of Lala Faqir.Chard were 
settled with Musammat Ci,ameli, natural 
guardisn and mother of'the said Lale Facir 
Chand, in the lifetime of Lale Nerein Des, 
and she tcok all the eccour-ts urd ieget- 
nership was dissolved. The whole amount 
including interest, etc., which wesfonnd due 
to Lela Faqir Chand was deposited with 
Lala Ram-Dayal andSham Lal, proprictcis | 


.of the frm of Chhater Mal-Ram Dayal, 


and Fegir Chand and his mother benefited 
by the-said sum and set up even a seperate 
business with it." The result wes ike 
iustitution, on the 12th of ‘July 1919, of 
the suit with which we are.now concerned. 
Lala Faqir Chand, es pleintif, impleeds 
seven persons ès defendants. Tke first 
three are Nanag Ram, described in the 
plaint es alleging h$msélf to be the adopted . 
son of Lala Narain Das, Musammat Pisto, 
widow of the said Narain Das, and Mug- 
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' ammat Mohan Dei, “his: ‘daughter, these 

“three are implea ded -2S representing 

between them the entire estate of Narain. 


Dis. The fourth defendantis Ghasi Ram; 
impleaded. as a trustee under the Will 


i L 1 


of Arandi Lal and also às a partner in thé * 


firm. The next two- defendants are Reni 
‘Dayal and Sham Lal, iinpleaded as the 
` de facto managers of the- partnership busi- 
ness, aud also as persons iato whose hands 
assets of that business in which the plaintiff 
claims a share have -actually passed. “The 
remiining defendent is Lale Mekhan-Lal, 
the other surviving trustee. It is an ed- 
mitted fact that, besides Narain Das him- 
self, two other trustees, namely, Dwarka, 
Dis and Damodar Das, had died prior 
. to the institution . of the suit. ‘The plaint 
is a lengthy- document and it does not 
seem to me surprising, under the circum- 
stances, that- the plaintif should: have 
spread his net wide .and. appealed to the 
Court in broad terms to give him such 
relief as might: be found appropriate, after. 
& comolete investigation of the facts, and. 
against such persons as upon the facts 
$3 ascertained might be found' liable. . Un- 
doubtedly, the plaint as drafted is, first 
and foremost, a claim for dissolution of 
p utaership and settlement of accounts - 
batween the plaintiff and the remaining 
partners. It is equally certain thet the 
liability of Ghasi’Ram, as trustee under 
the Willof Anandi Lal, is asserted and made 
pirt-of the cause of action, while Makhan 
Til is impleaded solely and: entirely by 
reisoa3 of his liability asa surviving trustee. 
Ia n further of opinion, though T dg not 
reząrd the point as material, ‘that as against 
the ‘heirs of “Narain Das the plaint. is $o 
drafted asto claim relief against the. es- 
tate of Narain Das, both on tke ground 
of partnership in the business, and on 
the grotad oi that gentleman's position 
as one of the trustees, "rhe pleadings of 
the-first three defendants raised ‘a ques- 
tiox which is.certainly not before US DOW 
in appeal. 
the adaption of Nenag Ram e and apparent- 
. ly wished to Fave it put in issue at this 
trial. So far as we are now” concerned, 


we take it as established, ‘and not contested .’ i 


by any pleadings now before us, that Nanak 
Ram was vè lidiy ATORES, by. M usgmmat ` 
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moder ‘Das and Dwarka Das 


z ship 


-of June Igor 
: cordance with.which tke: shares of :the 


Musammat Mohan. Dei deniéd ^ 


735. 


i » 
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: Pisto, siduw E Narain Das, vini dist he . 
is in fact, as he has asserted "himself to he ` 


throughout thislitigetion, the heir of Nerain 
Was and the representative of his estate, 
In his written. $tatenient, as well as in that 
of Ghesi Rem, various pleds were “taken 
of a more orless ‘technical character. ^ These 
defendants were obviously anxious to tie 
the plaintiff down. to a suit for dissolution 
of partnership pure and: simple,’ so thet 
the. suit might fail altogether-in the event 
of the Court’s finding that.the partnership 
had cea esed to.exist.on some date in the 
Sezr-igos. ‘hey’ made it. a grievence 
that, if the pleintift desired to enforce aya 
liability against the trustees eppointed 
in his father's.. WiN. he .should rot 
have impleaded the heirs or legal repre- 
Sentatives of the:deceased trustees, Dz- 
Nenag Rem 
distinctly - pleaded. that. the partnership 
-was dissolved by the agreement Exhibit 
`C of the 21st of Octoker 1905, insisting 
on the fact that this agreement was entered 
into, not. only ‘with “Musammas Chameli, 
"but with all the trustees other then Narain 
Das:himself. He contended that this dis. 
solution of partnership wes, preceded by 
an honest and thorough exrinination ‘of 
the accounts ard: that. the. painiiff was 
given his full shere. in the 
assets. In? respect ~of. thet ‘share 
it was pleaded” thet, although the original 


partnership between ` Anandi . Lal ` ond. 
Narain Das had undoubtedly been en- ` 
tered into on the besis that the. former 


cf ten-sixteentks “an? 
the letter one. of six- sixteenth: only, 

this artangemefit hed been "Suede 
.by the. execution of the two. docu- 
ments, Exhibits A -and B of the. 27th 
already referred: to, in ge- 


held’ = shore. ¢ 


partners bad, been fixed from that dete 
at one. moiety. éach:, There .was_also ‘a 
“plea to the effect that the pleintif had 


. 9 bepefited. bythe settlement -embodied 


in the. agreement of the 21st,of October 
1905, ard sé e. pprol.eted: the .same-..:since 
be attained majority, thet he, was in some 


- way estopped ,from-attempsirig.to.gd be- 


hind tbat' settlement, ‘he written: ste i: 
ment of Ghasi Rant follows much the sem 
clines, There has beer ‘some little argument 


Li ef a 
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‘before us as to whether Ghasi Ram did - 


or did not admit himself to have been at 
any time a partner in the business referred 
to in the plaint. I do not think there can 
be any real doubt.as to the position taken 
up by Ghas? Ram. He never admitted 
having been a partner of the plaintiffs 
at any time, his case being that the part- 
nership in which the plaintiff was concerned 
came to an end in October 1905. But 
he did admit having become a partner in 
business with the heirs and successors 
of Narain Das from the date of that gentle- 
man’s death, and I might add that it is 
obvious that he did become a partner 
under the terms of the Will of Narain. vas. 


In one particular, the written statemet ' 


filed by Nanag Ram goes.beyonu that of 
Ghasi gam. The latter, in my opinion, 
distinctly pins himself down to the plea 
of a dissolution of partnership effected 
in the lifetime of Narain Das by the exe- 
cution of the deed, Exhibit C. The former, 
in paragraph 32 of his defencé, does put 
forward as a sort of- alternative pleading 
the allegation - that any partnership exist- 
ing in the lifetime of Narain Das was, in 
any event, dissolved by that gentleman’s 
death. Of the-remaining defendants, Ram 
Dayal entered no appearance. Sham Lal 
filed a brief written statement, in which 
healleged that he, at any rate, had no ĉon- 
cern in.any business in which the plaintiff 
was ever.a.partier, that the plaint dis- 
closed.no cáüse of action as against him, 
thathe had keptfull accounts of all monies 
entrusted to.him-for the benefit of the 
', plaintiff, .and.that he was ready at any 
moment to pay into Court any sum of 
money. which the Court might direct, 
I think I may fairly add in this connection 
that, although Ram Dayal entered no 
“formal appearance, there are a number 
"of pleadings: on the record’ which show 
‘that he practically made common’ cause 
with Sham Lal:and the two fought the 
‘case together. At one stage of the trial 
in the Court below these defendants offered 
to “pay into Court a substantial sum of 


money which they admitted | themselves : 


“to be holding in deposit on the plaintiff's 


account: At the last moment, however, ' 
“the Counsel representing these defendants’ 


w, 


"insisted. --that his clients-would make no 


such payment into Court, unless the plaint- 
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iff were prepared to'accept ‘tlre same as a 
full and complete discharge ` of their lia- ' 
bility towards. him. As the plaintiff, 
not unnaturally, declined’ to accept .eny 
such condition, no deposit was ever mece. 
The last defendant, Makhan Lal, wes even- 
tually exempted by,the plaintiff.from his 
claim, He went into the witness-box on 
the plaintiff's behalf end gave eviderce 
of considerable importance- to which I 
shall have to refer later. ‘There has been 
no little controversy asto the credibility 
of the evidence given by Makhan Lel, 
and it has been suggested that he 
has colluded. with the plaintiff and made 
statement in thelatter’s favour,in return 
for the latter’s.exempting -him from liabil- 
ity in respect: of any misconduct or negli- 
gence, in the performance of his duties as 
one of the trugtees.. On this point I think 
I might.say at once that Makhan Lal, on 
his own. showing, did so: neglect his duties 
as a trustee that it would have been open 
to the plaintiff, as a. matter of law, to hold 
him liable, in the last resort, Jor. any loss 
which the plaintifi might prove thet he 


. had suffered in consequence of such neglect. 


On the other hand, it is obvious enough 
that Makhan Jal, from the plaintiffs point 


.of view, is not worth powder: ard. shot. 


There is no reason to doubt that the de 
fendents,Naneg Ram, GLesi:Rem, Rem 


. Dayal and Shyam Le! sre in. e position 


between them to make good to the plein tiff 
any sum which may be found due to him, 
and the latter hed- no adequate motive for 
pressing his case against Makhan Tel. 
What I have called the techrical pleas 
sought to beraised by various defendants 
have no real force. As a matter of fact, 
in the conclusions at which I have arrived 
on the main issues of fact ard of law, the 
plaintiff hes made out his case for relief 
by way of a decree for dissolution of pert- 


. nership end rendition of accounts; but in 


any case I think he was quite entitled, 
in one and the same suit, to cleim relief 
either asa partner ina subsisting busiress, 
or in the alternative as against trustees 
who had played ducks and drakes with 
his interests  derirg Lis mirority. Nor 
was he bound to implead the legal represer- 
tatives of the deceased trustees. Demoder. 
Das ana nwarke Des. The liability ` oi 
the trustees was-joint and ‘several and 
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the defeadant Nanag Ram was being im- 


pleaded . priucipally on the allegation of a 


subsisting pattnership, although his pos- 
sible liability os an heir in possession of 
the assets of a defaulting trustee was 
also included. ‘The ‘position of the de- 
fendants, Ram payal and Sham Lal, was 
certainly’ peculiar; but it arose naturally 
and inevitably oùt of the responsibilities 
which they took upon themselves in con- 


nection with the Will of Narain Das and 


the.tránsactions which followed thereupon. 
Tf the plaintiff succeeds _ in making ott 
‘his case that theré had never been" any 
'dissolütion in law of the partnership which 
subsisted between himself and Narain Des 
the position of these two defendants seems 
“to me clear enough. As executors under 
the Will of Narain Das they virtually took 
over the entire assets of the partnership 
. business and made, themselves responsible 
‘for its management. They chose to open 
. certain books of account; according to which 
‘the greater part of the business wes carried 
on as ‘a business in’ which the partners 
‘were Ghasi Ram and the heirs of Narain 
"Des, three other ‘employees of the firm 
i being remunerated by way of a percentage 
_ on the profits earned by particular branches 
ofthe business. One shop was carried 
en in the building at Agra referred to in 
‘the exhibits as the kotht of Mr. Campbell, 
- This the defendants elected to treat as a 
separate business, carried on for the benefit 
‘of Fagir Chard, alonc, the capital of which 
was stated to be a specified sum and eer- 
' marked as the separate property of this 
particular person. ‘he plaintiff, however, 
supposing that he makes good his plea 
_as to there having been ‘no legal dissolution 
- of the partnership, is entitled to go. behind 
this artificial division of the partnership 
assets and to have all the shops carried 
on under the management of Ram Dayal 
and Sham Lel, including the shop des- 
‘cribed as ‘that of Chhater Mal-Anardi 
: Lal in Mr. Campbell’s kotht at Agra, 
treated as branches of one and the seme 
partnership business, As the de facto ma- 
nagers of this business, Ram Dayal end 
“Sham Ial are. liable, ‘along with Nanag 
Ram and Ghasi Ram, to render to the 
plaintiff true accounts ‘of the same, As to 
“any liability, which might attach - to ‘these 
“two defendants -in the alternative, that 
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.by the Trial Court when 


79) 


is to say; in the event of its being found 
against the plaintiff that the previously 
existing partnership was dissolved; either 
on the 21st of October 1905 bv the execu- 
tion of the document, Exhibit C, or on the 
23rd of October 1905, at the death of 
Narain Das, this ‘question does not real- 
ly arise in view of the findings I propose 
to record on tite main issues-in the case. 
I am, however, clearly of opinion that; on 
any possible view of ‘the pleadings, ‘these 
two defendants were admittedly liable. to 
the plaintiff for a sum of money stated by 
Sham “Lal himself in his depositio: - to he 
between Rs. 47,000 ‘and 
Rs. 48,000, This is the first case I have 
ever come across in which two defendants 
against whom relief was undoubtedly sought 
(at least in the alternative) by. way of a 
decree fòr. money, who admit aee 
to be liable to the plaintiff for a large sum 
of money, have had the entire suit against 
them ` dismissed, merely on the. ground 
thet they had offered to pay that money 
iüto Court, but had eventually declined 
to: do so except upon a condition which 
it was obviously impossible for: the plaintiff 
to accept. 

The case went to trial in the Court below 


upon a multitude of issues,-loosely framed 


and overlapping one another te such an 
extent that seven out of the thirteen 
were finally lumped together 
it came to 
write its judgment. In substance? the 
learned ` Subordinate Judge has’. found | 
that the agreements, Exhibit A. and 
Exhibit B, of the 27th of June. 1907, 
are proved, SO that from this date : Anandi 
Lal. end Narain Das ^ became owners: of 
the’ partnership business in equal shares, 
He has found that theagreement, Exhibit 
C, of the 21st of October 1905, was duly 
executed by al the persons who-purport 
to Lave executed ‘it, thit it is binding on 


"the plaintiff, that it operated as a dissolü- 


tian of the previously existi: g' partnesship 
and as a complete discharge, in favour of 
Narain Das and’ his heirs after him, in 
respect of all liabilities in connection with 
the said partnership. Curiously enough, 
as it seems to me, this finding hes neverthe- 
less been qualified. The learned Subordi- 


"nate Judge has held that the settlement 


of accounts effected of thé 2zst:0f October 
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d -1995..was incomplefe, in that it failed to 

take, into account the profits for the last 
year..of the partnership., He has held 

, that,the heirs of “Narain Das (from the 
dak this word in the plural I presume 


t 
ayy 


_. shad he means defendants Nos. I, 2 and 
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of October 1905 avowedly proceeds upon 
the basis that Anandi Lal and Narain Des 
were partners in equelshereson the date of 
Anandi Lal's death: it being admitted that 
the partnership wes constituted on the basis 
that Anandi Lal held a ten-sixteenths and 
Narain Das a six sixteenths share, the 


Cw 


TELES. : 


Yar 3h are liable to render en account to the 
plaintiff from a dete somewhat vaguely agreement of the 21st of October 1905 feils, 


»qppecified in the decree up to either the independently of any other considerations 


zīst or the 23rd of October 1905, the period 
indicated "being apparantly the last of the 
partnership. The Trial Court has further 
found, in the alternative, that if the pre- 
viously .susbsisting partnership was not 
- dissolved on the 21st of October 1905, 
it came-to an end two dayslater (October 
23rd, 1905), on the. death of Naraiu Das, 
by: operation of the principle of law em- 
'"bodied-in section 253, clause (ro), of the 
Indien Contract Act, IX of 1872. He 
has -held that all the defendants, other 
then the heirs of Nerain Das, are exempt 
fromliability sofar as this suit is concerned, 
because the suit could only be treated 
as one for dissolution of'partnership and 
rendition of accounts, and ‘could succeed 
if at all on that basis alone. Against the 
decree framed in accordance with these 
findings the plaintiff has filed First Appeal 
No: 239 of 1920. The memorandum of 
appeal is unnecessarily prolix and. argu- 
mentative. Some of the paragraphs ere 
: merely general pleas, to the effect that the 
-conclusions arrived at by the Court below 
are wrong. Anumber of othersaredirected 
against details in the procedure followed 
in the Trial Court: none of these seemed 
to me of any particüler consequence, or 
to be seriously pressed upon us in the 
course of argument. ‘A large number of 
pleas, argumentative in form, attack the 
finding of the Trial Court asto the execution 
of the deed, Exhibit C, of the 21st of October 
1905 by the trustees other than Narain 
Das and Ghasi Ram, and as to its validity 
against the plaintiff, either by reason of 
itsiexecution by Musammat Carmeli, or 
in the event of its execution by the whole 
body. of trustees ` being proved.. Along 
with this question it will. b» necessary to 
take the question whether the two un- 
registered deeds, Exhibits A and B. of the 
27th of Ju 17 IJI, ere gentine and valid, 
. Fot.one thing,-the settlement of the 21st 


ualess the contesting defendants can.prove 
affirmatively that Anandi Lal hed agreed 
before his death to en arrangement which 
reduced his share in the divisible profits 
to half. Moreover, it so happens that a 
signature purpoiting to be that of the 
trustee Damodar Das who is a brother 
of Musammai Cameli, the widow of Anandi 
Lal, appears as an attesting witness both 
to` Exhibit A (Anandi Lal's agreement 
of the 27th of June 1901). and as an execu- 
tant of Exhibit C (the agreement of the 
21st October of 1905). It was a matter 
of particular importance for the defendants 
to prove that Damodar Das had signed 
both these documents, and.the result is 
that a mass of evidence has been produced 
on t^is point which must, in my opinion, 
either be accepted as proving the signature 
of, Damodar Das to both documents, or 
must be held insufficient to prove his signe- 
ture to either, Of the remaining pleas 
im the plaintiff's memorandum of appeal 
there are only two which seem to require 
notice. One is against the Trial Court's 
finding by which Ghasi Ram. is exempted 
from all liability to render accounts and 
awarded his full costs: the other relates 
tothe entire dismissal of the suit as egainst 
the defendants Ram Dayal and Sham 
Lal. We havealso before us 4 petition of 
objections by the defendent-responcer t, 
Sham Lal, to the effect that the Trial 
Court ought to have awerded him his 
costs. Finally, a separate apreal, First 
Appeal No. 347 of 1921, has been filed: by ` 
the defendant, Narag Ram. Thisdefendert, 
not unnaturally as it seems to me, contends: 
that the Court below, on its own findings 

was Clearly mistaken in pessir.g any decree 
waitever against him. If tke agreemert, 
Exhibit C of the 21st of October 1905, is a 
duly executed document and bir. ding 
on the plaintiff, it mest opercte cs a.full 
discharge of Narain Das from all liahility 
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‘in respect of the partnership accounts 
other than the liability stated in the agree- 
ment itself. It has-been conceded before 
us in argument that, if this Court on the 
-plaintiff’s-appeal, arrivesat the conclusion, 
either that the deed, Exhibit C, is not 
proved to have been executed by all the 
trustees under the Will of Anandi Lal, or 
that this document even if so executed is 
not binding on the plaintiff, or .does not 
operate as a full discharge in favour of 
Narain Das, then there is nothing in 
this appeal which-can be pressed. 


IIL—Two MAIN ISSUES. OF FACT, 


I now take up the two main issues .of 
fact in the case, which (for reasons. already 
stated) I think must be considered to- 
gether, © 


. Is it proved that Anandi Lal executed 
the agreement, Exhibit A, of June 
27th, 1901? - 

Itis proved that Makhan Lal, Damodar 
Das and ;Dwarka Das, that is to say, the 
trustees.other'than Narain Das and. Ghasi 
Ram,executed tLe agreement, Exhibit C, 
of Ocotober zast, 1905? 

J have.come.to, the conclusion that the 
finding on both.these issues must be' in 
the negative, and that it is, therefore, 
ünrecesSary.to:consider the furtLer ques- 
tiors of law which could orly arise in the 
event of an affirmative finding on tke ques- 
tion of execution. 


The plaintiff probably did himself harm 
in, the Court;below by overstating his case 
on these issues. He, denounced -Exhibit 
A, “as also the correspondirg document, 


Exhibit B of the same date, purporting. 


to be executed. by Narain Das, as forgeries 
.concocted,for the purposes of the present 


suit;- In doing this he laid much stress on . 


certain details.apparent on the face of tke 
documents themselves. There is an ob- 
vious erasure, unattested, in the middie 
of Exhibit.A; while the companion docu- 
ment not merely shows a long erasure, 
purporting to.be attested.by the signature 
of Narain Das, but the scribe bas made a 
curious blunder in tke dating. Heobvious- 
ly wrote, ir the first instance, '" July 24th 
a2d then altered the rame of the month 
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“clumsily to read like ' Jure”, Jt was 
‘on this last detail: that the plaintiff parti- 
cularly insisted-as suggestive of a forgery 
“perpettated-in “the month ‘of’ July rgro, 


just after-this suit was launched. “These 
points seem to me of little weight and 


susceptible of beirg argued both ways.. 


The two- documents embody an agree- 
ment such as Anandi Lal and Narain Das 
might very naturally have come «to urder 
the -circumstarces in which tkey were 
placed, in view of tke cerious illréss. ard 
anticipated Cecease of Ararci Lal. A 
perfectly conceivable theory would. ke that 
the twobrothers hadin fact discussed some 
such atrangemert, but had never reducéd 


-itto wiritirg, ard that Narain Das actually 


executed. Exhibit Band forged his brotler’s 
Signature to Exhibit A, skortly after the 


latter’s death. My main peint, however, 


is thatitis'rot for tke plaintiff to prove 
a forgery. The defendants prodüced.tkese 
documents; they are not thirty years old 


and can scarcely be said to have been pro- . 


duced from proper custody, for Exhibit 
B ought, strictly speaking, to Fave been 
made over to tbe executors of Arardi 


-Lals Will, ifrot to Anardi Lal in his lifes 
time. There is also a certain probability 


that the brothers, if they intended to en- 
ter into a transaction so importart, would 


have taken.the preeaution to register tle 


documerts. I should attach less import- 
ance 10 this argument if I were satisfied 


that Damodar Das, the brother of M usam- 


mat Chameli,ar.d ore of tle trustees under 
Anandi Lals Will, actually signed both 
documents as an attesting witress. Here, 
however, I am in danger of arguirg in a 
circle; forif I were satisfied astotLe sigra- 
ture of Damodar Das I should hold tle 
two exhibits to be proved. Before, how- 
ever, I turn to the direct eviderce, I must 
mention ore otker argument from pro- 
bability. Much stress was laid on. bebalf 


of the defendar.ts on the fact that the part- . 


nership accour.ts from tte death of Arnar. 
Lal to that of Narain Das were: kept on 


.the basis of an equal division of profits 


between Narain Das ard Faqir Chand. 
The argument has ro great force in itself 
unless it could be shown that “Damodar 
Das or some other trustee (rot Narain 


Das ot Ghasi Ram) troubled himself to 
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exercise “Some effective supervision over 


the accounts; butitis open to a most power-. . 


ful rejoinder. The agreement embodied in 
Exhibits A and B does not merely effect 


a re-apportionment of the shares in the, 


partnership; it also defines the partnership 
capital, and' Provides that Anandi Lal 
shall-be entitled to charge interest upon 
all capital in excess of Rs. 40,000 which 
he may-invest in the business. The ac- 
counts which have been submitted to us 


‘excess of this sum and that he was. not 
credited with interest. EE 

.. Treturn now to the plain issue: —'' Have 
the defendants proved, by: such evidence 
as the Court, in view ofall the circums- 
‘tances, may fairly accept and act upon, 
that Anandi Lal signed Exhibit A?” 


The document purports:to be attested 
by Ghasi Ram (defendant No. 4) by Chhatar 
"Mal (an old servant of the ‘firm, in whose 
favour there is a provisión in the Will of 
‘Narain Das) : 
also purports to have been written “ by 
the pen of Mirza Wazir Beg, scribe, 
Agra ` "EMT 

Chasi Ram went into the witness-box 
and deposed to the due-execution of Ex- 
hibits A and Band their attestation by 
the marginal. witnesses. In cross-exami- 
nation he stated that both brothers had 
intended to regíster the two agreements 
and that he did not know why they aban- 
‘doned that intention. He offered no ex- 
planation of the fact that both documents 
‘remained in the shop” and that Ex- 
-hibit B was never made over to Anandi 
‘Lal,.or to the executors of his Will. His 
attention was dre wn to one peculiar feature 
‘about the attestation of both documents: 
over the signatures of Ghasi Ram ‘and 
Chhatar Mal, the scribe has written out 
their names and parentagein the Urdw cha- 

ing in the case of Chhatar Mal his 


' racter, adding 
easte and residence. On each document 


the signature of Damodar Das bears every ` 
. appearance of having been added after ' 


.the attestation was otherwise complete: 
itis .an all but illegible scrawl in the 
Mahajani or Sarafichatacter, underneath 
a simple line, with no specification of the 


“witness in tle Urdu handwrtirg cf the 
scribe, All’ that .Chasi Rem ‘could say 


r 
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handed over to him by, Na i 
. without inquiring too scrupulously wlat 


and by Damodar Das.” It - 


: case, 
* tation in holding that tke evidence of this 


- one; his cross-examination 
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‘was that the scribe was certainly present 
when Damodar Das signed; tbat all three 
attesting witnesses affixed their signatures 
in succession .at one and tke same time, 
and that he could suggest no explanation 
‘of thé pecularity .to which his attention 


had been drawn. He was positive .also 
. (and the importance of this point will ar- 
. pear presently) that:the scribe of, Exhibiis 


A and B was the same “‘Wazir Beg " wko 


us | had written outthe Will of Anardi Lal. ; 
show that Anandi Lal's capital was in ; 


The' singnature of the attesting - witness 
Chhatar Mal, who died in 1906 or 1607, 
was identified by his grandson, Lachk- 
man  JDas.-l attach: little importance 
to this: Chhatar Mal was an old servant 


.of the firm; his position and prospects 
. were improved by the will of Narain Das 


and he might well have consented to sign 
his name in the margin of any document 
Narain Das, 


‘the paper contained. i 
To prove the really critical signature 


of Damodar - Das, the defendants called 
. one Mahendra Nath, whose paternal grard- 
a father's sister was the motler of Damodar 


Das. He professed to identify with cer- 
tainty the signatures of Damodar Das to 
Exhibits A and B, as well as to tke. even 


more important document, Exhibit C, 


Now, if there were nothing else in tke 
I should rot feel tke faintest Fesi- 


witness is utterly worthless. His re- 
lationship to Damodar Dasis a distent 
showed tkat 
theintercourse betweer the two was slight, 
‘Damodar Das admittedly wrote Loth tke 


Urdu (Persian) and the: Nagri (Hindi) 


. character it is a controverted: point wke- 
ther he ever used the Mahajanz or Sarrafi 
character at all. I shall have' to. refer 


“to this point again; but for tke present 


itis quite enough to say.that Iam abur- 
'dantly satisfied that this young man was 
notin a position honestly to identify tke 
words ‘‘ Gawahi Da medar Das ki,” written 


. in the Mahajani chraracter, as Leirg in 


‘the hand-writirg of Damodar Das, tte 


“ protker-in-law cf Arardi.Lal. Moreover, — 


these Words, as they appear at tte tottcm 
of tke right-Lerd maigin of Extibjts A 


“and B, aresuch an intolerable scrawl that 
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I should find it difficult to believe - any 
witness who swore to positive’ ard un- 
hesitating recognition of the hand-writing. 
I do not understand the learned Sub- 
ordinate Judge himself to -have placed 


any reliance on the testimony of this wit- 


ness, 


'So far, I have reached tke conclusion 


that the evidence to prove Exhibit A is 


distinctly thin, it is stretclirg a port to 


‘hold animportant document like this proved 


by the all but uncorroborated testimony 
of aninterested party like the defendant 
Ghasi Ram. The question of the credit 


to be attached to this man’s evidence I` 


propose finally to re-consider after I have 
reviewed the whole’ evidence beating on 
the execution of the still more important 


Exhibit C. For the’ present, I am con- 
cerned. to note that the defendants certain- - 


ly did not improve their position. by. the 
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the dates on which he had written `par- 


ticular documents. He deposed.that ke 
kept no such books and that his entire 


income from document writing was net 


more than thirty rupees a year. On look- 
ing at the Will of Anandi Lal and at tke 
agreements Exhibits *A and B, he deposed 


that these were not in his Mhand-writirg. 


. He added that; while he knew Ghasi' Ram 


by face, ke had no recollection of Narain 


On this 
Ghasi Ram put in a petition. supported 
by affidavit, asserting positively tkat tte 
witressin the box was the very man wto 
had written all three documer.ts ard askirg ` 
leave to  cross-examire Lim. ` Tease 


having. been.granted, the defendants put 


the.witnuess through a feeble -ard -ireffi- 


` cient cross-examination. Tke most favotr- 


able answer they got out of him was” tFat 
"Hing-ki-Mendavi" wkere he resides 
might be regarded asa sub-division of 


- - attempt they made to. put in the witress- - 
“bok the scribe  of.the document? The 
: Will of.Anandi Lal purports. to have. been ` 
written “‘ by.the pen of Mirza-Wazir Ali. 

Beg, son of Mirza Inayat Ali Beg, sect 
` Moghal,..a: scribe. by profession, resident: 
. of: Mohalla Moti Katra, :Agra;" ‘Exhibits. 
. A and Bare marked as “by the pen. of 
‘Mirza . Wazir Beg, scribe, Agra.” ‘Ite in- 
-terval in date between the two documents 
is-rather less than one month; it seems 

' fair matter. 0f inference that, if Exhibits 
. A and B were- genuine documents, actually 
executed .on. June 27th 1901; the came. 
--“Wazir Beg " would be employed to write 
“them who had already written the Will, 
"while Ghási Ram was under cross-éxami- 
'^mation on. April 7th 1920 he deposed as 
: follows: —“ I have not caused Wazir Beg 
“to be.summoned.-'Tbke scribe of these 
: documents (A and B) was tbe same Wazir 
"Beg who-wrote -Anandi Lals Will. I do 


“Mohalla Moti Katra.”  Heirsisted that 
his own fatker was “Amir Beg, denied tkat 
he. was ever known by any other name 
and gave details of documerts in which 
he had sigred himself as “Wazir Beg, 
son of Amir Beg." He gave tke names 
of his father’s. brothers, arid added: 
—'"Inayat Beg was no relation of 
mine." The defendants refrained from 
askirg him plairiy wketber ke krew of 
any Inayat Beg, or Inayat Ali Beg, who 
hadason called Wazir Ali "Beg; the plairt- 
iff put the question and evidently added 
some details: as to'tke personal appearance 
of this other man, but ‘tke witness merely 
replied that ke krew of no scribe of that 
name, pgrentage and description. He ad- 
mitted that ke was himself carryirg or tle 
business ofascribéin tke year 1903. When 
questioned by the defendants about tle 
summons in obedience to which ke kaa 
come to Court, he replied that he had. re- 


not know if Wazir Beg was implicated in 


“ a forgery case and absecouded.” -On April 
- gtH, 1920 there- appeared in the witness- 
box, as a witness called by the defendants, ` 


- Nanak Ram and Ghasi Ram, a man’ who 


ceived a summons that very day addressed 
to à Wazir Beg of parentage urspeci- 
fied. 

On this last point the record reveals 
a state of fact which I cam only describe. 


`- gave his name as Wazir Beg, son of Amir as surprising. On September 16th, 1919, 


Beg, Moghal, resident of Hing-ki-Mandavi, 
Agra City.- He had apparently been sum- 


- mored to bring with him. any registers 


or account-books kept by him in tke regu- 


. lat-coutse of-business -which would show 


rl 


the defendant Nanak Ram put in a list 
of the witnesses he desired to have sum- 


.moned for a hearing fixed for September 


r8th, 19160.” On this list appears tke 
name of i; Mirza Wazir Beg, són of Mirza 


. Wazir Beg of unspecified parentage. 


“known, a Moghal by race, resident of Hing-. 
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~ Inayat Ali Beg, Moghal, resident of Moti 


Katra, Agra, with his register: containing 
the drafts of the-sale-deeds for IQOT, 
the-summons then issued is.on the .record, 
endorsed as having been received by oe 
Tre 
case was not heafd on September r8th 
IO0I9:.we do not know if any Wazir Beg 
attended the Court, and when Wazir Beg, 
son of Amir, Beg, was in the witness-box 
this.summons wás never put to him. On 
April 8th, 1920 the defendants (the re- 
cord at page A 99 does not show which) 
caused process toissue againstfour witnesses 
for the day following. One of these is 
“ Mirza Wazis Beg, father’s name not 


m ki-Mendavi, Agra.” "This is the summons 


on the strength of which the witness: at- 
tended the Court on April gth 1920. 


The learned Subordinate. Judge has dis- . 


cussed this isste;at length. He thinks 
the hand-wiiting of the body of the docu- 
ments, Exhibits A and- B, does not, at first 
sight, resemble that of Anandi Lals Will, 


but. suggests that the scribe was writing. 


out the Willin his best ''copper-plate'' 
hand, while he wrote the agreements Ex- 
hibits A and B more freely and rapidly. 
In the margin of the Will tre-rames-of 
the witnesses are written, 
hand manner,’ 
ordinate Judge thinks the hand-wrntirg 
corresponds with that of Exhibiis A and 
B. "He is, therefore, of opinion tkat tke 


' three documents were written gut by ore 


` and the same person. 


He believes 
witness Wazir Beg when the latter asserts 
that he did not write any of them. As 


~ he also betieves Ghasi.Ram tofbe a wit- 


ness of truth heis driven to tke cor.clusicn - 


that Ghasi Ram must be making a . bona 
fide mistake when he asseris that the wit- 
ness Wazir Beg in fact wrote all tree, of 


"| them. 


I can only s say that this suggestion seems 
to metoo improbable to be seriously enter- 


tained: either the witness Wazir Beg is a 


' thing which He knows to be untrue. 


shameless. liar, who has been Won over 
by. the plaintiff, ór Ghasi Ramis tryirg 
to mislead the Court by Swearing to some- 
In 


argyiment before us it was the former theory 


which we were urged on behalf of the re- 


. spondents to adopt. 
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“iran off- . 
' and there the learned Sub- . 


the - 


. Anandi Lel. 


“and .give some pre-arranged. 
the circumstances unde® which he tad 
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It canr ot be denied: “that we lave to deal 


.With a peculiar and somewhat complicat- 
, ed problem of evidence. 
. quite sufficient for my purpose to 'holA 


It would te 


that I am not prepared to believe Ghasi 
Ram where he is «flatly contradicted. by 
other evidence, and that I cannot accept 
the charitable theory ‘of the learned Sub- - 
ordinate Judge as to a mistake on-his pert. 
It is, however, fairer to the parties that 
I should set down what seem to me, on 
the whole, the most reasonable inferences 
of fact to draw from the evidence. I am 
far from satisfied that either the defendant, 


-Ghasi Ram, or the witness, Wazir/Beg, has 


been perfectly . candid with the Court. 
The respondents, at any rate, cannot 
complain of my not entirely trusting the 
latter. I approach the question by laying 


. firm hold on the initial facts as to which 


there seems no room for doubt. The Will of 
Anandi, Lal is a genuine document; there 
was no reason why its scribe should mis- 
describe himself, There was, therefore, 
in May Igor a scribe named Wazir Ali 
Eeg, son of Ynayat Ali Beg, living in the 
Gity of Agra. I agree with the learned 
Subordinate Judge that the witness, Wazir 
Beg, soa of Amir Beg, cannot ° be that 
man. ‘he inference I draw is that or. 
some date, as to which X formulate no 
theory except that it was subsequent 
to the death of Anandi Lal, certain parties 
found ‘it expedient to bring into existence 
ir documents Exhibits A and B. They 
eelised .the importance of at least leaving 
pes the possibilitv of representing these 
as being from the same pen.es the Will of 
They found out the:existeuce 
of Wazir Beg, son of Amir Beg, anu induced 
him to draft the documents, antedating 
them to the 27th June 19gor. ‘When this 
case came into Court they epplieu for a 
summons in the name of Wazir Ali Beg, 


-son of Inayat Ali Beg, and got it served 


upon Wazir Beg, sor ‘of Amir Beg. At 
this point there was a aitch. My conjec- 
ture is thet the witness cried of -when 
he found that he was:pot merely expected 
to admit having written Exhibits A and B 
account of 


done sq, but that it was proposed tu put 


him forward as Wazir Ali Beg, son of Inayat 
Ali Beg; and the scribe ola documer t which 
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on the face of it, did not look at all like 
any hand-writing which he could prouuce, 
He my have known that the legal advisers 
of the plaintiff were prepared: te confront 
him with documents which he hed signea 
as Wazir Beg, són of Amir Beg, and fo chal- 
lenge him to prouuce, in tie presence of 
the Court, the highly trained Langd-writing 
of the Will. The detendaats made an at- 
‘tempt to „et out of the aifficulty. They 
took out a second summons for a  Wezir 
Beg of unknown parentage, living in 
a quarter of æra so restricted that the 
sümmons could scarcely fail to find the 
only available Wazir Beg, tke son of Amir 
Beg. With their maa in the witness- 
box they mar heve kopea to force him 
to go the whole way with them; at worst, 
they could appeal to. the Court to treat 
him as a rascal who had been bought 
over, The witness decided ‘not = put 
his own neck in the noose to please any- 
body, and so adopted what was, dos his 
point of view, the safe course of denying 
. having written é any one of the Exhibits. 
Before passing on to the question of. the 
execution.of Exhibit C, I think it worth- 
whilé to add that I have taken no notice 
of :He'stamp-vendor’s endorsements which 
appear on the back of the Exhibits A and 
B. Those endorsements do not prove 
themselves.: There is no evidence on the 
record that there was in Ag ra, in May 
Igor, a stamp-vendor . named Ganeshi 
Lal, much less that the man, if he ever 
existed , is now dead, or that the endorse- 
ments can be recognised as in his hand- 
writing. If these facts were proved I do 
not think they would have affected my 
conclusion, but I decline to discuss alle- 
gations of fact unsupp-rted by any evi- 
dence whatever. 
. lnow pass on to Exhibit C, the bilateral 
agreement of October 21st, 1905. The docu- 
ment is written by: a professional scribe 
of the neme of Keshi Nath, who died in 
the autumn of 10912. His hand- -writing 
is proved by his: brother Kedar Nath at 
page Rg. ‘One of the details which leave 
an unpleasent taste in my mouth when 
I review the trausactioa as a whole is 
that this Kashi Neth was not merely put 
forward to identify Musammai Chameli 
when Exhibit C was registered at the house 
gf Narain Das on October 23td, 1905, but 
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wás aescribed to the Sub-Resistrar as 
“uncle of the Musammat," We have it 
from Kedar Nath that his father's sister 
was the paternal grandmother of Demodar 
Das, ana thusot M usammat Cha meli. Kashi 
Nath was, therefore, a cousin of thatledy’s 
father, It looks to mê as if his relation 
Ship was ovey-stated in the registration 
endorsement, just as the defendant, Rain 
Dayal, was carefully specified to be the 
brother of Musammat Chameli's deceased 
husband, in oraer to create a general im- 
pression that the, lady was "surrounded 


, by relatives to wliom she could turn for 


disiuterested advice, One of the numerous 
details on which I quite definitely disbelieve 
the evidence of the defendentGhesi Ram, i- 
where. he asserts that Damoder Des was 
present when the Sub-Registrer come tu’ 
the house of Narain Das. Had Damodar 
Des been present we mey be certain that 
he would have been put forward to identify 
Musammat Chemeli, and rot this ‘‘cousin- 


uncle” of a professional scribe, or the ad- 
versely interested brother-in-law, Ram 
Dayal.’ 


The evidezcc of Musa mmal Clameli was 
taken on Commissior. She dces not deny 
her thumb-impression `t- Exhibit C or 
oa tke registration endorsement; but she 
is positive ske rever gave ler assent to any 
stich document with knowledge of its con- 
tents. Her story is tbat when she went 
to see Narain Das on his death-bed ste 
was asked to put her thumb-impression 
toa paper, about which ste was teld that 
its effect was to appoint Panches (ske 
uses this word to describe the executors 
or trustees under Áuaadi Lal’s Will) who 
would lock after tke interest of her son 
‘when Narain Das was dead. Incidentally, 
she deziedthat Kashi Nath, the scribe, or 
his brother, Kedar Nath, were relations 
of hers at all. She was subjected to the 
sort cf intolerably lengthy, bullying and 
yet f utile, cross-examiration that we come 

across in cases when some third rate legal 
practit orer, at once unscrupíous and in- 
ccripetent, takcs tke b.t between lus teeth 
in the presence of a Commissiorer who 
is urabie to exercise the slighest cortrol 
over the proceedings... I must frankly con- 
fess that I have not had the patience to 
read the record of this cross-exainiration 
completely through: if I happen in copse- 
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ne quence to have missed any point of real. 


importance, the blame must rest on the 
legal gentleman who inflicted this outrage 
on the witness and on the Court, So far 
as I can judge, the witness was not shaken 
in cross-examination: the defendants cer- 
tainly never got to«close quarters with her 
on the one point that really mattered, 
namely, her admission of ‘execution in the 
presence of the Sub-Registrar. That off- 
cer has certified that the contents of the 
: document “were explained to the Musa m- 
mat’: he does not say that he himself 
exp'ained them. He was uot called as 
a witness, and there is nothing on the re- 
cord to show whether he is aliveor dead. Of 
course, from one point of view it matters 
little how much M usa mmat Chameli under- 
‘stood or did not understand of the docu- 
ment which she joined in executing. Itis 
all very well for the defendants to speak 
of her as the “natural güardian " of her 
minorson; thelatter wasunderthe guardian - 
ship ofthe trustees appointed by his father’s 
Will and Musammat Chameli had been 
excluded by the terms of the Will from 
any effective control over, or responsibility 
for, the affairs of the minor. Indeed, the 
manner in which this illiterate parda- 
nashinlady wasinyolvédin the transactions 
of October the 2764 and October the 23rd 
1905, atid the manner in “which” she has 
been put forwaid by the defendants, Nanak 
‘Ram and Ghasi Ram, both in the feplies 
returned to the notices 
‘plaintiff and in their pleadings in the 
süit itself, serve only to accentuate my 
suspicion that there is something wrong 
‘about the execution of. the agreement, 
Exhibit C on the part of the remaining 
trustees.” ‘If the defendant, . Ghasi Ram, 
who is fully acquainted with ali the facts, 
wete really confident that a valid agree- 
ment for dissolution of partnership and 
final settlement of accounts had been 
entered into between Natain Das and 
the ¢remaining trustees, I do not believe 
he would have, put forward M usa 9;mat 
Chameli, in the way -he has attempted 
to.do asthe natural guardian of the plaintiff 
during the latter's minority, From an- 
other point of. view, however, the evidencé 
of M sg mmat Chamelii is of reglimportgnce, 
If, she is telling ee like the truth, 


- 
he 


Many w 
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issued by the. 


reos; 


then Gina Ram has tolda series of ie 


hoods about the transactions of October 


the 21st and 23rd 1905 and is not entitled 
to be believed when hé deposes that the 
document Exhibit, C, was executed in his 
presence by the trustees, Dwarka Das, 
Damodar Das and Makhan Jal. l 
The only surviving trustee other than 
Ghasi Ram himself is Makhan Lal, whose 
position in this litigation has already been 


indicated. This man went into the wit- 


ness-box on the 13th of April 1920, after 


the examination of Ghasi Ram, and gave 


evidence in support of the plaintiff’ S case, 
We were asked in argument to regard 
his statement as shifty and disingenuous. 
The impression left on my mind by a pe- 
rusal of the record of that evidence is that 
we have to deal with a somewhat puzzle- 
headed man, distinctly ureasy in his own 
mind with respect to his own neglect .of 
his duties as one,of the trustees under 
the Will of Anandi Lal, but that he was 
trying to tell the truth to the best of his 
recollection . and belief. The one thing 
he was quite positive about was that he 


had never executed any such ‘document . 


as the agreement Exhibit C; he contra- 


dicted Ghasi Ram by asserting that ng. 


partnership accounts had ever been gone 
into with him, or with Musaininat Chameli 


in his presence; nor had Musa mmat Chameli 


ever affixed her mark or thumb-impression 
to any document in his presence. When 
shown the signature on Exhibit C which 


| purports to be his, he admitted that the 


-hand-writing was very like his own and 
that it was only in the formation of the 
letter dal (the abbreviation for the 
word dastkhat, which precedes the signa. 


ture) that he could detect any definite 


divergence in the form of the letter from 
his usual hand-writirg. He added that 
he had no recollection whatever of havir g 
made this signature. I do not think this 
statement was intended in any way to 
qualify.the witnesses' assertion that ke 
had never executed any such documert 
as Exhibit C. He went on to‘add that 
no such document had ever been presented 
in his presence for registration, either by 
Narain Das or by Musammat Chameli. 

In cross-examination he was put to -what 
I have always d: a ERTAN Wa 
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fair test. The disputed signature along 
witha number of others (genuine signatures 
of the witness) wásshown to him in such 
a manner that no portion of the paper 


was visible to, him apart from the signa-. 


tures themselves. I have always main- 
tained that, if I myself were subjected 
to sucha test in the witness-box, I 
would begin by protesting that I 
dii: not profess to be able to dis- 
tinguish a genuine signature of my own 
from a tracing for a really clever for- 
gery, if I were shown nothing but the sig- 
nature of signatures and debarred from 
réfreshing my’ memory by inspection of 
the documents to which they purported 


to be appended. However, the witness: 


Makhan, Lal emerged from this test more 
creditably than I should have expected 
to do myself. Out of all the signatures 
shown to him he picked out the disputed 
signature, that is to say, the one which 
is alleged to evidence his execution of the 
document, Exhibit C and deposed, '' This 
Signature looks to be uncertain." He was 
not pressed further on the point; I under- 
Stand him to mean thet out of all the sig- 
natures in question this was the one which 
struck him as at any rate unlike his ordi- 
nary style of writing. Another remarkable 
point about the evidence of this witness 
is that his name appears in the stamp- 
vendor’s endorsement: on the paper Ex- 
hibit C as that of the man to whom the 
stamp-paper was sold - ''for purposes 
of dissolution of partnership.” He denied 
emphatically having purchased the stamp 
paper in question.’ I «am bound to say 
that I believe his denial.’ It seems to me 
that if everything were straight-forward 
and above-board: about the transaction 
embodied in Exhibit C, thé stamp-paper 
would haye beea purchased by Ghasi 
Ram, or by some other person indirectly 
concerned ir the management of the part- 
nership firm; if, on the other hand, Narain 
Dis and Ghasi Ram were engaged on 3 
transaction which would not bear eximi- 
nation, the purchase of the stamp-paper 
in the name of one of tie other trustees 
would be an exceedi-gly likely step for 
them to take by way ef a preliminary pre- 
caution. I do not know that the defen- 
dants got anything’ particular out of -this 
witness in cross-examination over- ond 
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above, the points -already noticed. The 
witness was undoubtedly reluctant to admit 
that he had ever definitelv accepted the 
position of a trustee under Anandi Lal's 
Will. He seems to me to have told the 
truth on this point in the first part of his 
cross-eXamination, but to kave tried, not 
over ingeriously, to modify the effect 
of the admissions previously made by 
him when he was further cross-examined 
on the day following. He was ready 
to give everybody a good character, 
including the scribe Kashi Nath and 
another witness for _the defendar ts, 
presently to be noticed, wko may con- 
veiiently be referred to as Narain Das 
the ‘second. i 
For the present I record my conclusion, 
to the effect tkat the credibility of the 
evidence given by the defendant, Ghasi 
Ram, is, to my mind, seriously shaken by 
the depositions of Makhan Lal aud Musam- 
ma Chameli; where these two contradict 
Ghasi Ram I am certainly ‘disposed to be- 
lieve them. es 
I now pass on to cor sider the evidence 
by which it has been sought to prove this 
document, or rather to prove the disputed 
signatures on the said document of Makhan 
Lal, Damodar Das and warka Das. Of 
course. the document, was executed by . 
Narain Das, who presented it for regis- . 
tration, and I have no doubt it was execut- 
ed by Ghasi Ram, who.stood to gain by 
the arrangement made under the Will of 
Narain Das, an arrangement only possible 
if the existing partnership had been dis- 
solved in the lifetime of Narain Das 
by the execution of the agreement, Exhibit 
C. There are. four marginal witnesses to 
this document; two of them are the de- 
fendants, Rem Dayal and Sham Lal. . They 
were not called as witnesses and when 
Sham lal was examined by the Court 
ata late stage of the proceedings the docu- . 
ment, Exhibit C, was not put to him and 
he was not asked if he admitted or deniefl 
his signature to the same, I do not. think 
the defei dants can be permitted to evade 
responsibility for the non-production, .. of 


‘Ram Dayal and Sham Lal as witnesses to 


prove the complete execution of Exhibit.C, 
merely because of their contention..:that 
these two aefendants were colluding with 
the pleintiff;. Lam by no means satisfied 
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"hat any such collusion is made out by 
th» evidence, and in any cese it seems. 


ig me a serious matter for defendants who 
are put to proof of an important document, 
vital to their case, deliberately to refrain 
from putting itto the witness-box two 
attesting witufsses. who are alive and 
available. for examinetion. ‘Ihe remain- 
ing two- marginal witnesses are Bensi 
Dhar and Ratan Lal. A summons is to 
be found on the record-issued to the former 


“at the instance of the defendants, -in ac- 


cordance with the description and address 
appearing above his siguature on Exhibit 
C:- this summons has been: returned with 


an endorsement that the -witness could 


not befound. ‘There is no further informa- 
tion available on, the record concerning 
Bansi Dhar, We do not. know whether 


he is alive or dead.: The name of. Ratan | 


Lal, with a description of his. parentage 
aud: residence .apparently identical: with 
that appearing above his signature © on 
the disputed document, is to be fotnd 
in the list of witnesses whom the defendants 


‘applied on the r6th of September 1919 


to have summoned for the hearing fixed 
for the 18th of September.1919. Nothing. 
more is known 2bout the witness, so far 
as can be-ascerteined from this record. 


Iam bound to say. that I do not re- 


member having come across any other 
case of equal importance with the present, 
in which.a litigant who had been put to 
proof-of a document .vital to his case suc- 
ceeded in obtaining from.the Trial Court 


' a finding in his favour; whe: he had neither 
‘produced a single. one of four attesting 


awituesses, nor offered a word ot explana- 
tion respecting his failure*to do so. The 
defandants called a witness, Mansukh Das, 
who deposed that the trustee, Dwarka 
pas, was his father.and that he could identi- 
fy the signature of Dwarka Das as that 
of one of the executants to Exhibit C. 
In cross-examiration he admitted :that 
his father was formerly in the service of 
| ard ttat Le 
himself wás.still in.the service of the de- 


. fendants, Narag Ram and Glas Ram, 


on a. small monthly salary. He made 
the curious admission that he did not know 
whether his father and mother had ever 
been married. 'fhis makes me inclined 
tọ Welicve , a witness ramed Har Bilas, 
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who was called by the plaintiffs -to prove 
that he was himself related to Dwarka | 
Das and that Dwarka Das was never mar- 
tied atall. I am not satisfied, under the 
‘circumstances, that the Court should ac- 
cept the evidence of Marsukh Das as suffi- 
cient to prove execution by Dwarka Das 
-of Exhibit C. I do not know that the 
point is one of greatimportance. Dwarka 
Das was one of the servants of the firm, 
whose position was improved" by the pro- 
visions of the Will of Narain, Das, though 
rot to the.same extent as that of Ghasi 
Ram, He might conceivably have joined 
with Ghasi Ram in any fraud that was 
perpetrated in connection with. Exhibit 
C. However, on the ‘availabe evidence, 
andin view of the failure of the deferddnts. 
to call any of the marginal witresses, I 
declire to accept the evidence of Mansukh 
Das as proving execution by Dwarka Das 
of Exhibit C. C E" 


The controversy regardirg the signature 
of Damodar Das 1s connected, as I have 
previously remarked,, with tke question 
of this man's signature which purports . 
to appear on the margin of Exhibits Aand 
B. All three signatures purport to be. 
in the Mahafjani ox Sarrafi character. It 
so happens that the paper of Exaibit C, 
as it now appears on the record, has been 
torn, or more probably rerfciated in the 
course of binding, just in the middle cf 
this contested signature. I cannot tell 
what was the condition of tbe paper when 
the signature was inspected by the wit- 
nesses in the Court below. It is some- 
what better written than tbe two prepos- 
terous scrawls which are supposed to 
represent the signatures of Damodar Das 
in the margine of Exhibits A and.B. As- 
suming tkat'it had not been mutilated 


at the time of the trial in the: Court 
below, I should iegard it as a` 
signature .susceptib'e of identification 


by any one who was really acquainted 
with the hand-writirg of | Damodar 
latter was using the 
Sarrafi character. The defendants have 
sought to prove it by the evidence of Ma- 
hinder Nath on whigh I have already com- 
mented. They also put in the witness- 
box an aged man, whom I have referred 
to as Narain Das the second. "He des 
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posed that he remembered being sent year 1915, on which there appears a note 
for by Narain Das when ‘the latter was totheeffectthat thesignature of Damodar 
on his death-bed. He remembered that Das is in Sarrafi. There was considerable 
when he came to the house three docu- controversy as to whether the defendants 
ments had already been drafted for signa- had sufficiently accounted for tke. non- 
ture. Damodar Das was present and production of the orginal and also as 
Musammat Chameli was sitting there be- to the evidential value of this note by 
side Narain Das. He heard some con- Some copyist regarding the character of 
versation about the necessity of settling a signature which he presumably could. 
the affairs of Anandi Lal's son and he pro- not read. Over aud above this, the de- 
fessed to remember certain details regard- fendants called Kanhaiya Lal, the peon 
ing the arrangements arrived at about Fakir of a certain Girls’ School in the City of 
Chand’s half share in the shop in Mr, Agra. He produced two books which it 
Campbell’s othi and about the Rs.4,000 had been his duty to circulate when taking 
which were to be set apart for the ex- round notices of meetings of the Committee 
penses of the dAaramsala. No account- of Maaagement, or collecting subscriptions.. 
‘books were gone into in his presence, but We have spent a great deal of time, which 
Damodar Das told him that the accounts might I think have been better employed, 
had been examined. He was present again OVel examining the entries in tLese two 
two days later when the Sub-Registrar dilapidated volumes. Damodar Das  un- 
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came to the house of Narain Das to see 
about the registration of the three docu- 
ments. He identified Narain Das as 
executant of his Will and also as executant 
of the agreement about the transfer of 
the half share in the house fora consider- 
ation of Rs. 6,500, but he did.not identify 
Narayan Das as the executant of the dis- 
puted document, Exhibit.C, This docu. 
ment was never put to him in examination 
or in cross-examination,and I do not under. 
stand him to depose that. Exhibit C was 
either executed, or attested, or presented 
for registration in his presence. 


This is the case for the defendants re- 
garding the execution, of this document 
dlus-the evidence of Ghasi Ram, who. as- 
serts that all the signatures, including 
. those of Damodar Das, Makhan Lal and 

Dwatka Das, were affixed in his presence: 
The. plaintiff;seems' to have fatally preju- 
diced his case in the Court below by assert- 
ing, and attempting to prove, that Damo- 
dar Das never used the Sarraf character, 
and was in fact -totally . unacquianted 
with. that character. It was over this 
matter that: a prolonged and complicated 
controversy took place in the Court below: 
The plaintiff called Kishun Lal, an own 
brother of Damodar Das, and he gave 
evidence to this effect. On the other side 
the defendants. produced a registration 
copy of-a document. purporting to have 
been executed. by Damodari Das in the. 
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doubtedly knew both the Urdu and the 
Nagri character. His signature as a witness 
to the Will of Anandi Lalisin the former, 
while he admittedly signed his rame in 
the Nagri character on a number of occa- 
sions. The whole question is complicated 
by the fact that there were at least two. 
men ofthe name of Damodar Das connected 
with the affairs of this Girls’ School.- The 
gentleman with whom we are conterned 
was no doubt distinguished in the notices 
circulated by the hand of the witness Kan- 
laiya Lal, by being described either as 
Damodar Das the physician (Hakim) or 
Damodar Das the druggist (Attar). Oppo- 
site his name where it appears in these 
books there are signatures purporting to 
be his, frequently written in the Nagri 
character and about as frequently in Sama. 
There are also several pages in the books 
where the name of Damodar Das , Hakim 
or. Attar, appears with a blank, space on 
the line opposite to it; presumably on tkose 
occasions the- peon had failed to find 
Damodar Das.The learred Subordinate Judge 
bas come to the conclusion that, on. these 
materials it-is established beyond doubt 
that Damodar Das was acquainted With 
the Sarraf character and cccasionally sign- 
ed his name in-that character, “He. says 
that, as the plaintiff has committed him- 
self to- the attempt to prove tlie contrary,, 
the Court must accept the evidence. of 
Glasi Ram as sufficient to prove that the, 
disputed signature ‘on Exhibit C is in fact 
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', a minute examimtion .of the two 


. youd reasonable doubt, 


" recollection on. the ‘point. - 
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that of Damodar Das.. I am wholly un- 
able to accept this view of the case. After 
eon 
books, I am not prepared to hold that the 
entries therein prove . affirmatively, be- 
that Damodar 
Das, the physician or druggist, was in the 
habit of signing ehis name inthe Sarraf 
character. I do not profess to be an ex- 
pert in the reading of ‘that character; 
but there are beyond question extraordi- 
nary dissinfilarities between the various 
writings in Sarrafó which purport to re- 
present the signature cof Damodar Das, 


whereas the Nagri signatures seem to me 


to be fairly uniform in character. In 


"view of the condition of the books snd- 


the undoubted presence of blank spaces 
opposite the name of Hakim Damodar 


. Das on some of the peges, I can ot exclude 


the possibility that these books mav have 
been got at, since the institution of the 
suit, and the name of Damodar Das jotted 


down in the Sarraf character in various. 


places where a convenient space presented 
itself, I quite agree that the plaintih 


attempted to prove too much, and I do- 


not consider that he has succeeded in prov- 


ing the universal negative to which he. 


committed himself, that is to say entire 
ignorance of the Sarrafi character on the 
partof Damodar Das and inability to make 
use of the same if he wanted to set down 
his own nameina hurry. The factremains 
that it was on the defendants to prove 
thai the contested signature on Exhibit 
Cis that of Damodar Das, the late brother 
of Musammat Chameli. It seems to me 
. that I have already given abundant reasons 
for declining to hold that signature to be 
proved on the evidence of the defendant, 
Ghasi Ram,and of the one witness, Mahindra 


Nath. I ought perhaps to have mentioned, 
that this man wasa marginal witness to. 


the document of 1915 which Damador Das 
is sal! fo have executed -by sign ng.his 


same in the Savrafi.character. He says. 
‘that he. remembers that-Damoder Das, 


did employ that character when signing 


his name on that occasion, and my only. 


comment on the point is that I do not. 
believe that he in good faith retains any 
`` There are two other matters yet to be. 
consldered. I think I have already made 
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it clear that Exhibit C was registered only 
in respect of its execution by Narain 
Das and Musammat Chameli. ‘The remain- 
ina four executents, including Ghasi Ram 
himself, never presented themselves before 
the Sub-Registrar during the prescribed 
period of four months, and on the 22nd 
of February 1906 that officer recorded 
a formal order that registration was refused 
in respect of Makhan Lal, Damoder Das, 
Ghasi Ram and Dwarka Das. No attempt 
was ever made by any person interested 
in the propounding of this document to 
make use of the procedure provided by- 
the Indian Registration Act and the rules 
made thereunder to compel registration 
in respect of these recalcitrant or negli- 
gent executints, Ghasi Ram asks us to 
believe thet the whole four of them were 
actudlly present when the Sub-Registrar 
came to the house of Narain Das on 
October the 23rd 1905, that they offered to 
admit execution and attest their signatures 
then and there, but that the Sub-Registrar, 
said that under the rules he had no au- 
thority to register the fact of their execu- 
tion unless they presented themselves at 
his office Ghasi Ram adds that some 
days later, he and Dwarka Das did go 
to the Sub-Registrar's office in order to 
effect registration, but that officer replied 
that he was unable to proceed with the 


‘matter unless the four remaining execu- 


tants came there together. I frankly 
disbelieve this assertion. I can uncer- 
stand that the Sub-Registrar, standing 
upon a somewhat technical and pedantic 
view of his duties under the Registretion 
Manual, might have refused to accept the 
attestation of the document at the house 
of Narain Das by any executants other 
than -Narain Das himself and Musan mat 
Chameli, in respect of whom formal appli- 
cations had been made for their attestations 
to be taken at the residence of Narain 
Las.: I do not believe that he either would 
or could have refused to accept the attesta- 
tions, of Ghasi Ram and Dwarka Das, 
if the two had presented themselves at 
his. office on some later date. His certi- 
ficate of non-registration -when read in 
contiection with the rules under which it 


: was made, distinctly implies that no one of 


the four executants, Makhan Lal, Damodar 


Das, 'Ghasi. Ram. and Dwarka Das, had 
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put in an appearance in the course of the 
our montas which had elapsed ’since the 


execution of the document on the zist, 


-of October 1905. .Moreover, I have al- 
ready recorded my conclusion, arrived 
“at on other.grounds, that Damodar Das 
was not present when. the Sub-Registrar 
took the attestation of Musammat Chameli 
i the document at the house of Narayan 

as, PE koe 7 x ur 

While I am, on this' question of regis- 
tration, there is a point.of law on which 
it is perhaps expedient that I should’ ex- 
press an opinion, namely, the elect of the 
non-registration ‘of this document on be- 
half of four of the executants, Makhan 


Lal, Damodar Das, Ghasi Ram and Dwarka. 


Das. It is not a question whether the 
partnership business purporting to be there- 
by dissolved did, or did not, in the month 
of O:tober 1905, possess immoveable prop- 
erty of the value of Rs. roo, and upwerds. 
The document itself avoids making any 
Statement o the subject, taking refuge 
in an “ efcelra”, just where one would 
have expected a reference to such immove- 
able property. . When, however, the exe- 
cütants come.to specify what is being 
done about the sum of Rs. 52,939 which 
represents the share of Faqir Chand in the 
partnership assets,. it does distinctly 
State that Rs. 6,500 of the above are 
written off in consideration of the transfer 
by Narain Das of his moiety share ''in 
godown No. 1564 in the kothi of Mr. Camp- 
bell, Belanganj, Ágra." In my opinion 
this provision does make the document in 
question an instrument . which acknow- 
ledges the receipt of payment of considera- 
tion ou account of the assignment or ex- 


tinction ofa right, title or interest in im- 


moveable property of the value of more 
than Rs. 100, within the meaning of these 
words as they appear in” section 17 (1) 
of the Indian Registration Act, XVI .of 
14908. Apart, therefore, from other con- 
siderations, the non-registration of this 
document makes it inoperative in so far 
as it purports to affect tliose of the exe- 
cutants in respect of whom it was never 
registered. : 


Returning from this digression to the 
question of the execution of the documqat, 
there is one last argument from. probability 


which I ought perhaps to notice before. 
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recording my conclusion. - It has. been 
strongly pressed upon vs on behalf of the 


respondents that the arrangements ‘made | 


in this document were in fact acted upon 
from the date of its execution, and must 


. have been so acted-upon to the knowledge 


of the trustees under the Will of Anandi- 
Lal, and more particularly of Makhan 
Lal. ard Damodor was. . The suggestion 
15, that these two men at any rate, if they 
had not actually joined in tke execution 
of Exhibit C at the time, must have seen 
from the way in which the business was 
being carried on that a dissolution of the 
partnership had actually taken place, must 
have been put upon enquiry and must, 


therefore, have come to know of the exist- 


ence of Exhibit C' and have denounced 
it as a forgery long before the institution 
of the present suit. Thisargument founds 
plausible and is rot witkout real force, 
though I very much doubt whether a.mere 
argument from probability could, under 
the circumstances of this case, be used 
to supplement the failure of the defendants 
to prove the execution of the document 
by the best available evidence. I have 
come to the conclusion, however, that the 
whole force of the argument is gravely 
discounted when we conie to consider 
the evidence given by the defendants. Ghasi 
Ram and Sham Lal, as to what was actual- 
ly done after the death of Narain Das. 


Under the .terms . of that gentle- 
man's. Will the whole management 
of what had previously been . the 


partnership business ‘ passed | into -the 
hands of Ram Dayal, Sham Lal and 
Ghasi Ram, the two first named, being 
the zespo.sible ^ managers. There had 
previously been one of the shops belonging 
to the partnership firm carried on in 
the building in Mr. Campbell’s ko ki, and 
this was treated as the head-office of the 
firm. After the death of Narain Das 
this head-office was removed to another 
location in the City of Agra. Iam by fo 
meins clear on the evidence whether there . 
was any real interval between this removal 
of the head-office and what the defendants 
call the re-starting of the new shop in tke. 
very same building, for the sole ana separa te 
benefit of the minor Faqir Chend. In 


‘any case, the interval was one of a few 


months only. A trustee of the minor, 
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: who was not scrüpulously interesting him- 
self in the dischatge of his duties, would 
only see, at niost, that there kad been a. 


.' change in the disposition or arrangement 


of the shops beloüging to the partnership; 
" but that (it may be after some brief interval) 
a “shop: ‘of the same ‘descriptio: as had exist- 


|. €d previously was being carried on in the 


same lócality, by the same persons who 
‘were the dé facto managers of the entire 
partnership business. .1 do not consider 
that anything happened which was likely, 
on the facé of it, to arouse the suspicions 
of. Makhan Lal or. Damodar Das and “to 
put them upon enquiry. A careful exami- 
. nation of thé ‘partnership accounts and 
of the accounts maintained by Sham 
Ral and Ram Dayal in. respect of the shop 
in Mr. : Campbell's kothi might no doubt 
E have suggested the necessity for enquiry 
in the interests of the minor; but I find 
nothing incredible in the evidence given 
by Makhan Lel. as fo his failure to make 
such an ‘enquiry or seriously improbabie 
in the Suggestion that Damodar Das was 
equally negligent. So long as Musammat 


Chameli and. her. minor son were being . 


kept in reasonable ` comfort, and so long 
as such matters as the marraige of the 
minor were properly. arranged for in due 
corse and the nécessary funds supplied 
by Sham Ial and Ram Dayal, Musammat 
Chameli was not likely to make any com- 
plaint, or to appeal to the executors of 
hier husband’ s Will to look into the condi- 


rèt ase 


in e of the eet can be drawn 
from. the fact, that neither Makhan Lal 
not. Damodar vias ever” denounced this 
document, Exhibit C, as.a forgery at any 
time prior- to the, institütio of the pre- 
sent suit. 

"My finding, therefore, on the issue now 
under consideration is that itis not proved 
that Anandi Lal executed the agreement, 
Exhibit. A, of tlie 27th of-June Igor; a; d 
itisnot proved that Makhan Lal, Damodar 
Dis and Dwarka Das executed the agree- 
ment, Exhibit. e, of October the 21st 1905. 


IV.—Two SUBSIDIARY QUESTIONS OF LAW. 
Lnow pass on to consider. two questions 

of law which, are not, Concluded by the 

findings of fact hitherto recorded, | 
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The first of these is, whether the pre- 
viously subsisting partnership was dis- 
solved by the death of Narain- Das on’ 
the 23rd of October rgo3. The law on. 
the subject is contained in section m. 
of 1872. The law itself is simple enought’ 
whether the partnership be regarded. ‘as’ 
one entered into for the term of the minority 
of Iaqir Chand, or whether it be not so. 
regarded, the death of Narain Das dissolved 
thé partnership''in the absence of any con- 
tract to thecontraty." Ina country where 
the terms of a partnership are usually. - 
embodied in a regular instrument such 
a provision is not difficult of application. 
In this country partnerslups amoi.gst mem- ` 
bers of one and the same family.are very 
commonly entered into without any formal 
partnership deed, and ir. the case now be- 
fore us no such deed was ever drawn up: 
as between Anandi Lal and Narair Das. 
The question we have to consider is whe- 
thera stipulation that this partnership 
wottldnot be dissolved bythe death ofeither. 
or both of the partners, but would continue 
on the lines of a joint family business, 
at least until Fagir Chand exercised an 
option one way or the otler on attain- 
ing lis majority, can be fairly inferred. 
from the established facts and the circum- ` 
stances of the case generally. The Courtsin 
this country have frequently. held that, iu 
the case of a partnership between members 
of.a joint undivided Hindu family, a stipu- 
lation that the partnershi p will not. be dis- 
solved by the death of any one partrer 
is ordinarily to be inferred. The oniy- 
case to which we were referred in argument, 
of which the facts present any real analogy: 
to those now before us, isthat of M tham- 
mad Kamil v. Haji Hedayatulla (1). On 
the principles there laid down the partner- 
ship between . Anandi Lal and Nadyan 
Das would ordinarily have been dissolved. 
by the death of Anaridi Lal; that, it seems 
to me, we are on absolutely firm ground 
in holdiug that that partnership was not 
then dissolved by reason of a contract. 
to the contrary, perfectly understood. 
by both the parties and assented to ‘by 
Narain Das when he signed the Will of 


(i) Ind. Cas. 8611. 48..C. 906; 33 C. L, J, 
< W.N, 4631 (1992) A, 1. LR, (€), 122. 
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Anandi Lal as an attesting witness. In 
the course of argument before us, as the 
importance of this point became obvious, 
the learned Counsel who was arguing the 
case for the respondents contended, of 
at least suggested, that we otight to hold 
that thé original partnership of Anandi 
Lal and Narain Das was dissolved by 
“ the death of the former and that we are 
dealing with a new partnership entered 
into by Narain Das on the one hand and 
his minor nephew Faqir Chand (as re- 
presented by the trustees or executors 
named in the Will of Anandi Lal) on tke 
other. There is not a trace of any such 
contention to be found in tke pleadings 
of the defendants, or in any part of the 
‘record as it stood up to the conclusion 
of the trial in the Court below. Even 
if the defendants had raised the point, I 
think it must have been decided against 
them. I have already recorded my ofi- 
nion that when Narain Das sigred the 
Will of Anandi Lal as an attesting witness, 
he didso withafull knowledge ofits con- 
tents ard he intended by his sigratme 
' to certify both his krowledge of the con- 
tents and his acceptance of the trusteeshi p. 
I am satisfied, therefore, that Arardi Lal 
and Naraia Das agreed amorgst tkem- 
.selves that their partrership would rot 
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such disposal, to his own heirs, instead of 
devolving upon the other by right of sur- 
viVorship. The fact remains, however, that 
it was a partnership between two brothers, 
aud thereis nothing surprising or abnormal 
in the suggestion that the partners, as 
between themselves, regarded it as subject 
to the oridinary incidents of a joint family 
partnership, £.e., as an arrangement which 
would continue between their heirs after 
them until formably dissolved ^ at the 
instance of one or other member of the 
partnership, (b) It seems to me that it 
would be altogether anomalous to hold 
that A and B entered into a contract of 
partnership which, would not be dissolved 
upon the death of A, but would be dissolved 
upon the death of B. (c) I am further 
greatly impressed with the conduct of 
Narain Das on the 21st of October 1905. 
It seems to me a matter of clear inference 
from h'sconduct on that date that Narain 
Das himself did not regard the partnership 
as one which would be automatically dis- 
solved by lis own death. He drew up 
the three documents Exhibits C, E and 
F .in imminent expectation of death, and 
he actüally died within a few hours of their 
presentation to the Registration Officer. 
It would hàve been easy for him to draw 
up a Will based upon the assertion that 


be dissolved by tle Ceath of tbe former the partnership would be automatically 


(an event which was ciearly anticipated as 
inev.ta bie before long), but should cor.tin- 
ue as a partnership between Nalain 
Das ard the miror Faqir Chard. I am 
not prepared to say tLat it seems to me 
equally obvious tkat it was part cf tle 
agreemert that reither upon the death 
of Narain Das should tke partnership 
be dissolved; but there are two or three 
consideratiors whicuüstnke me as weighty, 
and indeed decisive. (a) The partnership 
between Anandi Lal and Narain Das 
was not precisely.a partnership between 
members of a joint undivided Hindu fami- 


dissolved by his own death and making 
suitable provision for that contingency. 
The force of this argument is no doubt 
somewhat weakened by my finding against 
the genuineness of Exhibit C; but tke 
Will of Narain Das itself proceeds upon 
the assumption of a partnership already 
dissolved by previous arrangemert. It 
seems to me a matter for fair inference 
that Narain Das himself did not regard 
the partnership as one which would be 
automatically dissolved by his death. 


For these reasors I am of opinios tkdt a 


ly. The two brothers had separated after contract to the contrary, within the mean- 
their father's death and they certainly ing of that expression in section 253 (10) 
did not re-unite for all purposes. Each of tbe Indian Contract Act, may fairly 
of them obviously regarded his interest be inferred from the established facts - 
in the partnership business as his own of the present case and tkat the partrel- 
separate property, over which Łe retained ship did not come to an end under the 
full power of testamentary disposal ard provisions of clause (10) of tbat séction 
which would descend, in tke absence of when Natain Das breathed his last, 
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The next question of law is as to the 
alleged ratification by the plairtiff of the 
agreement of October the 21st 1905 after 
he attained. majority. The learned Sub- 
ordinate Judge framed an issue on this 
point, but he was not really decided it. 
He takes note Sf the fact that the plaintiff 

‘had actually been maintained durirg 
‘his minority, all the expenses of his 
marriage met, and’ so forth, out of 
‘funds in the hands of the defendants, Ram 
Dayaland Sham Lal, which they purport 
to provide from the profits of a shop, 
which they were carrying on as the separate 
business of the minor plaintiff. He does rot 
appear to me, however, to have recorded 
any definite finding as to whether this 
circumstance, or any action taken by the 
plaintiff after he attained majority, would 
serve to estop the latter from claiming any 
of thereliefssought in the present suit. 
On the findings at which I have arrived 
the plaintiff is obviously entitled to treat 
the business carried on by Ram Dayal and 
Sham Lal at the shop in Mr. Campbell’s 
hothi as part and parcel of partenership 
business, and the fact that money derived 
from the profits of that shop was dpplied 
for his benefit during his minority in no way 
affects the present suit, except in so far 
as the defendants may claim credit for the 
gaid expenditure upon a fair settlemer.t 
of accounts. The action taken by the 
plaintiff since he attained majority, which 
has been suggested as amourticg to e 
ratification of the agreement of Octoter, 
the 21st 1905, cannot possibly have any 
such effect. It appears that Ram Dayal 
and Sham Lal had invested a portion cf 
the funds which they held to the crec it 
of the plaintiff by lending the mor.ey out on 
mortgage. They had brought a suit upon 
the mortgage and obtained a decree. When 
the plaintiff attained majority he adopted 
this transaction, to the extent of executirg 
the decreeand obtaining payment. He 
was obviosuly entitled to do this with «1+ 
prejudice to any claim which he might 
have against Ram Dayal and Sham Lel 
or against any other of the defendants, 
for money due tohim upon a complete 
settlement of accounts. Indeed, the pro- 
ceedingsin execution of the decree covld 
scarcely have been continued after Fecir 
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Chand attained majority by any one but 
Faair Chand himself, and. the morey 
would have been lost altogether if tle 
piaintiff kad not taken action. The morey 
thus realised by him will have te be taken 
into account upon a final settlement bet- 
ween the patties, . but there is nothing 
aboutthe plaintiff’s conductin this matter 
to debar him from maintaining the pre- 
sent suit. l 4 


V.—FoRM OF DECREE TO BE PASSEDON 
THE PLAINTIFF'S APPEAL. 


From the findings which have row 
been recorded itis obvious that tbe ap- 
peal of Nanag Ram, First Appeal No. 349 
of 1927, must fail and there is nothing 
fot us to do but to dismiss the same with 
costs, including fees on the higher scale, 
Similarly, the cross-objections taken by 
the respondent Sham Lal in First Appeal 
No. 239 of 1920 also fail and must te 
dismissed with costs. as 

The form of decree which requires to 


_be substituted for the very inadequate 


decree passed: in favour of the plaintiff 
by the Trial Court requires careful and 
detailed consideration. To'begin with, 
the plaintiff has substantially succeeded 


inhisappealard, whatever else may happen, 


ke is entitled to the costs of this appeal, 
includirg fees on the higher scale. I 
wouid award him these costs jointly and 
severally against the defendants-respcr.d- 
ents Narag Ram, Ghasi Ram, Ram Dial 
and Skam Lal. 

Secondly, tke plaintiff is clearly entitled 
to a preliminary decree for dissoluticn 
of partnership and settlemert of accouris 
as against thesamefour defendants. Strict- 
ly speakirg, the decree for dissolution 
‘of partnership must be against Narag 
Ram and Ghasi Ram alone; but I would 
include the defendants, Ram Dayal ard 
Sham Lal, in the decree for rendition of 
accounts, on tke ground that they are the 
de facto managets of tle partiersE: p. busi- 
Less. MC i 
The account must begin with au asceitair.- 
ment of the capital to tke credit cf Anandi 
Lal on the date of that gentleman’s death. 
I do hot thik that the defendants, or any 
of them, should be held to be bound by 
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the recital in the Win of. Anandi Lal by^ 


which this capitali is stated at Rs. 58,000. 
There is forcein the contention raised by 


Ghasi Ram that this is no more than &' 


rough estimate on Anandi Lal's part, and 
that it includes profits which Anandi L 
expected to make by the end of the year 
then current. The accounts will have to 
be examined. up to the date of Anandi 
Lals death and, amongst other things, 
the .defendauts should be permitted to 
prove, if they ate able to do so, that 


Anandi Lal in his lifetime gave directions. 


for a sum of Rs. 5,00€ to be contributed 
out of his share of partnership capital 
towards the construction of a dharamsale. 
The alleged agreement by which a further 
gum. of Rs. 4,000 was to be contributed 
in equal shares by the two members of the 


partnership, to provide for the maintenance 


and expenses of the dharamsala must 
also begoneinto. Fromthedateof Anandi 
Lal's death, after the amount due to him 
as: his “share of partnership capital on that 
date has been. ascertained, the accounts 
of all. the shops carried on as part of the 
partnership busiuess must be gone into, 
and theaanual profits divided in the pro- 
portion of five-eighths assigned to the 
plaintiff and three-eighths to the defend- 
aits. The Court need not concern itself 

with the apportionment of this share of 
three-eighths as amongst the defendauts, 
unless this point is expressly raisel by 
the defendants, Nanag Ram and  Ghasi 
Ram. If it should be so. ra'sed, I 
_ think our decree must leave it open to 
the Court below to exercise its discretion 
in the-matter. In this settlement of ac- 
“count -the profits of the shop carried on 
by Ram Dayal and Sham Lalin the building 
known as Mr. Campbell’s both? must be 
treated as part of and parcel of the partaer- 
ship profits aid divided between the par- 
ties in the ratio already stated. 

The defendants will be entitled’ to debit 
against the plaintiff, from year to year all 
money expended ou his behalf, or for his 
benefit or for that of his mother provided 
the expenditure beesuch as. is watranted 
by the terms of Anandi Lals“ Will. "The 
money actually realised. by the plaintiff 
since he kaa majority under the 
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mortgage- decree’. l TO referred ` “to: 
mist be brought .into . account | as; 
to, 
him. I find it a little difficut to decide 
as to the proper directions to be given’ 


al regarding certain items» of immoveable 


property, referred toin detailin the course. 
of the cross-examination of Ghasi Ram, ' 
which the plaintiff alleges to have been 
acquired out of partnership fun I think: 
out decree must leave it open to the plaintiff 
to zaise this question and to the Court. 
below to adjudicate upon 1t in such mariner 
as it may determite to be just after. me 
facts have been fully gone into.  . 

Any money found due to the plaipüÉ ` 
must be recoverable, in the first instance, 
out of the assets of the parznetrsbip business: , 
in ihe hands -of the various detendants. 
I am not sure that we are called upon to’ 
provide for the contingency of such assets’ ` 
being found insufficient to meet tke plain-, 
tiff's claim, In case of such insufficiency, 
Ghasi Ram, asa defaulting trustee, would. 
certainly be liable to makeit good. "Narag 
ae as the heir of another trustee, would 

alsa ba liable to the exteat of any monies, 
which might have passed into his Lands. 
by reason of any breach of duty on his 
father’s part. Ram Dayal and Sham Lal 
would not, I thiuk, be liab'e, except to tke 
extent of partnership fundsin the:r lands. 

In this connection, however, I thirk 
there is one point of considerable practical . 
importance to be dealt with at once. - On 
the admission of Sham Lal himself, these 
two defendants are in possession of a sum 
of from Rs. 47,000 to Rs. 48, 000 which 
is due to the plaintiff and which they held: 
They reptesent it as coming 
out of the accumulated profits ‘of the shop: 
which they carried on for the ‘benefit of. 


the plaintiff in Mr. Campbell's . kethi at 


Agra: on our findings the money represents 
simply a portion of what is due to the plain-, 


tiff on a fair division of partnership assets; 


It is admittedly in the hands of these two: 
defendants and I can see no reason why. 
they should not be made to hand it over. 
at once. Some time must, yet pass before 
a final decree can be worked out on the 
basis ofthe, decision. at which we, Lave 
arrived:.it would beclearly unfair to tke 
plaintif that he should be left i in. difficulties 
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for ready money while this large sum was 
lying to his credit in the hands of the two 
defendants. I think, therefore, that we 
ought to include in our decree a direction 
requiring them to fulfil their own under- 
taking by paying the money into Court 
within a period to be limited by the de- 
cree the said money to be taken into ac- 
count hereafter in the final decree, in par- 
tial discharge of the plaintiff's claim and 
in liquidation of any sum which may be 
found due to the plaintiff from these parti- 
cular defendants. 


Walsh, J.—I have read my brother’s 
judgment, and agree. There seems to Me 
to be a great deal in the learned Subordi- 
` nate- Judge’s interlocutory proceedirgs 
in the case, and in his final juagment, which 
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of an ignorant and helpless mother to the 
abandonment of the legal rigkts of her 

still more helpless child. I am satisfied 

that, even if the document had been satis- 

factorily established in fact by proof, the 
alleged dissolution was a sham, not under- 

Stood by the trustees, except those who 
were to profit by it, and that it was not 

binding on the minor whose consent could 

only be lawfully given by them. 


By the Court. (7) First Appeal No. 347 
of rg2ri is dismissed with costs, including 
fees on the higher scale. l 

(2) In First Appeal No. 239 ef 10920 
was set aside the decree of the Court below; 
and in lieu thereof we decree the plaintiff’s 
claim as fcllows 


(a) We grant him a preliminary decree 


is open to criticism, Once the conclusion for dissolution of partnerships and rendition 


isreached that the re-distribution of shares 
“in the partnership sought to be effected 


by the deed of June x9or was not execut- 8 


ed by Anandi Lai, it stands as a piece 
of sheer robbery of the minor by Narain 
Das, of which histrusted karinda must 
have been coguisant, and colours the whole 
of thesubsequent proceedings. For example, 
a point to which my brother has not 
referred, the assignment to the minor 25 
part of his share, of the half kothi, for 
Rs. 6,500, the amount originally paid 
for the whole, and that without any pre- 
tence at a valuation, wes a transaction 
. which could not possibly stand, in ery 
view of the case, and was plainly a fraud 
upon the infant. 

. Subsequently to the death of Narair, 
the defendant, Ghasi, was the Movirg spirit 
in the-business, and he has been through- 


of accounts as against the defendants, 
Nanag Ram, Ghasi Ram, Ram Dayal and 
ham Jal. 
(P) There will be an ascertainment of 
the capital representing Anandi Lal’s share 
in the partnership business on the date 
of that gentleman's death, subject to tle 
directions given in the earlier pert of tle 
judgment of this Court. 

(c) Thereafter, an account will be token 
of the net profits which accrued. year. by 
year on each of the shops:constitutirg 


the pirtnership business including tke seven 


shops referred to in the Will of Narain 
Das and the shop started by the defer- 
dants, Ram Dayal and Sham Lal, (ostensi- 
bly as a separate business for tke tereft 
of the plaintiff alone) in the builéirg . 
known as Mr. Campbell’s hothi in the 
City of Agra: in the profits thus ascertair «d 


out this suit the pillar of the defence. It the plaintiff's shere will be ten-sixteent! s 


is sufficient to say that, in my opinion, he 
‘ was a Witness unworthy of credit, ara is 
contradicted by most of the other wit- 
nesses, against many of whom nothing 
can be stiggested. He appears to have 
failéd to grasp the essential differer.ce 
between his-duty as a trustee, and his 
interest as a partner, or if he realised it, 
to have- deliberately neglected tbe ore 
for the benefit of the other, and tken to 
have resorted to a method of defending 
his conduct, which is, unfortunately, orly 
too common in these Courts, namely, that 
of setting up in Court the supposed cor.seLt 


and that of the defendants six-sixteertI e. 
The Court will have discretion to apporticn 
the shares of the defendants emorgst 
themselves if they move it toro so. 

(d) The Court will enquire whether 
any immoveable property now belongs 
to the partnership firm, or has teen ac- 
quired out of partnership funds, and will 
pass such ‘orders regarding the same as 
appear just. . : . 

() The oefendarts will te entitled to 
charge against the plaintiff el] mcrey ex- 
pendea on his letalf, or fcr kis bers ft 
or for that of his mother, provided tle 
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*xpenditure be such as js warranted by 
the terms of Anandi Lals Will. They 
willalso be allowed credit for the money 
realised ‘by the plaintiff on the mortgage- 
decree referred to in the earlier part of 
this judgment. 

(^ Any money found due tothe plaintiff 
will be recoverable, in the first instance, 
out of the assets of the partnership business 
in the hands of the defendants, Nanek Ram, 
Ghasi Ram, Ram Dayal and Sham Lal. 
In the event cf the. entire amount not 
being realised, the balance will be 
recoverable from ‘Ghasi Ram personally 
and from Nanag Ram to the extent of 
any Money: which the Court may find to 
have passed into his hands by reason of 
any breach on the part of Narain Das of 
his duties asa trusteeand executor under 
the Will of Anandi Lal. 

The defendants, Ram Dayal and 
Sham Lal, will pay into Court within two 
months from the date of this decree, the 
sum of Rs. 47,500 to the credit of the plain- 
tiff, who will be permitted to withdraw 
the same unconditionally. The defendants 
will be allowed credit for this payment 
against any sum found due to the plaintiff 
of the final settlement of accounts . 

, 4. The suit as against the defendants, 
Musammai Pisto, Musammat Mohan Det 
and Makhan Lal, will stand dismissed, but 
these defendants will bear their own costs. 

5. . The plaintiff will get his costs of this 
appeal against the defendants, Nanay Ram, 
Ghasi Ram, Ram Dayal and Sham Lal 
jointly and severally including fees of 
the higher scale. The Court below will 
pass suitable orders respecting all costs 
in that Court when it comes to pass its 
final decree. | l 

6. The cross-objections of the defen- 
dant, Sham Lal, are dismissed with costs 
including fees on the higher scale. 

M. D. J.& K.-S, D. Cross-objections 

dismissed. 
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ALLAHABAD HIGH COURT: 
SECOND CIVIL APPEAL No. 1147 OF 1021. 
M:.rch r5, 1923. 
Present; —Mr. justice Rifiove cid Mr. 
Justice Liudgzey. 
GIRDHARI SINGH AND ANOTHER— 
DEFENDANTS — APPELLANTS 
VEY SUS 
BHUPAL SINGH AND oTtiers— 
PLAINTIFFS AND DEFENDANTS 
~ RESPONDENTS. l 
Prz-emption— Time fixed for payment— Appeal 
— Appellate Court, power of, to extend time. 


An Appellate Court has power toextend the 


time fixed by the Trial Court for payment of the 


‘pre-emptive price in a decree for pre-emption. 


Kodai Singh -v. Jaisvi Singh, 13 A. 
189; 7 Ind. Dec. (N.s) x18 (F.B) and 
Khurshed-un-nissa v.. Alim-un»nissa, 17 Ind. 
Cas, 868; 10 A. L. J. 421, followed, 

Second appeal against a decree of the 
Subordinate Judge, Mainpuri, dated the 
26th April 1921. 

Dr. S. N. Sen and Mr. Baleshwari Prasad, 
for the Appellants. 

Mz. Gulzari Lal, tor the Respondents, 

JUDGMENT.—This — second ' appeal 
arises out of a pre-emption suit. The 
question before us is whetherthe lower 
Appellate Court had a right to extend the 
time for payment into Court of the pre- 
emption-money. 

It appears that the appellants were given 
a decree for pre-emption by which they 
were reqttired to pay a sum of Rs. 800 
into Court within a period of thirty days 
from the «aate of the first Court’s 
decree. That aecree was passea three days 
betore the Courts closed for the long 
vacation, so that We have it that the 
plaintifis had really only a period of 
three days to deposit the money. 

An application was made after the va- 
cation for the reception of the money by 
the Court. The application was declined 
ov the grouna that the Court haa no au- 
thority to extend the time. . 

[te plaintiffs appealed to the District 
Judge. In the Memorandum of Appeal], 
as presented, the only ground taken was 
that the price which had been fixed by 
the Court below was excessive. It seems, 
however, that at a later stage the plaintiffs 
were allowed to add another ground of 


appeal taking exception to the short time 


which the first Court had allowed for pay- 


— 
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ment into Court of the pre-emption-money. 
. Ihe lower Appellate Court agreed with 
the first Court regarding the sum which 
the plaintiiis pre-emptors were bound 
to pay, t. e., Rs, 800. The learned Judge 
in his judgment found that the time which 
had been allowed to the,plaintifis for pay- 
ing the money into Court was too short. 
Consequently, although he upheld the first 
Court regaraing “the amount of pre-emp- 
tion-money, he thought that he was en- 
"titled. to extend the time end he extenaed 
. it accordingly. | 
"In view of the rulings which have been 
cited to us, namely, Kodai Singh V. 
Jaisri: Singh ()--and Khurshed-ut-nissa 
v. Alim-un-nissa (2) “it appears: to 
‘us that this appeal cannot succeed. Ac- 
cotding to these judgments the Court be- 
low.had a discretion to extend the ‘time. 
Wf that discretion has been judicially exer- 
cised .this Court.does not interfere in se- 
‘cond "appeal; We, therefore, dismiss - ‘the 
appeal with costs, 

Z K, 

(x) 

o 


Appeal dismissed, 
I3 A. vio ind: Dee.. (N. 8.) 118 (F. B.). 
17 Ind. Casi 868; 10 A. L. J. 421.. _ 


i ALLAHABAD HIGH COURT. 
^o Civ Revision No. 14 oF 1923. 
April 19, 1923. 

Present :—Mr. Justice Dariels. 
DEVI PRASAL—DECRER-HOLDER— 
APPLICANT 
WEYSUS © 
SECRETARY or STATE ror INDIA IN 
ih COUNCIL —OBJECTOR—OPPOSITE 

PARTY. œ 

“Provident Funds Act (IX of 1897), s. 2 (4)— 
Civil Procedure Code ( Act V of 1908),-s. 60 (x) (k) 
—Compulsory deposit, what is--Depostt, whether 
attachable after retirement of subscriber. 

The question whether a deposit is a compulsory 
deposit within the meaning of section 2 (4) of the 
- Provident Funds Act depends on whether it is 
re-payable on demand otatthe option. of the 
subscriber. 

‘The expression ‘compulsory deposit” in the 
Provident Funds Act is a term with a technical 

meaning and a deposit which comes.within the 
definition remains a compulsory deposit until 
it is drawn out. 
Veerchand v. B. B. &C. T. Ry., Co., 29 B. 2591 
* 6 Bom. L. R. 921, Hindley v. "Joynarain, 54 Ind, 
Cas. 439; 46 C. 962; 24 C.W.N. 288 and Nagindas 
. y. Ghelabhai, 56 Ind. Cas.440; 44 B. 673: 22 Bom. 
L. R. 322, relied on. 

A cumpuilso deposit within the meaning of 

section 8 ji of the -Provident Funds Act does not 


become attachable by a cteditor on vem retire- 
ment of the subscriber before it is actually 
drawn out. 

Civil revision from an order” of the 
Small Cause Court Judge, es 
dated the 26th September 1922. . 

zt Indu Bhushan Banerji, for the Appli- 
can 

Mr. L. M. Banerji, for the. Opposite 
Party. . 

JUDGMENT.—This is a revision from 
an order of the learned Judge of the Small 
Cause Court, Allahabad. The point for 
decision before him was whether a deposit in 
a Provident Fund, which so long as the 
subscriber was in service was a compulsory 
deposit within the meaning of.section 2 
(4) of the Provident Funds. Act (IX of 
1897), became attachable by a creditor 
the moment the subscriber retired. "The, 
subscriber in this cose has retired but has 
not yet drawn his deposit. The learned 
Judge of the Court below has followed the 
decision in Veerchand v. B. B. & C. I. 
Ry., Co., (1), and has held that the deposit 
is not ‘attachable. ‘The learned Judges 
took the view that compulsory deposit 
inthe Act was a term with a technical 
meaning aad that a deposit which came 
within the definition remained a compulsory 
deposit uatil it was actually drawn out. 
The subscriber'sretirement made no differ- 
ence to its nature. The same view as was 
held in Bombay has been taken by the 
High Court of Calcutta in Hindley v. Joy- 
narain (2), in which the Bombay case was - 
followed andapproved. Another Bombay 
case, Nagindas v, Ghelabhai (3) has gone 
even further and held. thatthe deposit 
is protected even after payment to the sub- 
scriber. It is not necessary to go the 
length of the last mentioned decision in 
the present ease. Against the authority 
of two High Courts the applicant can only 
citean earlier Single Judge case of the 
Bombay High Court which was overruled 
in the case relied on by the Court below. 
The learned Pleader for the applicant has 
attempted to distinguish the Bombay ruling 
on the ground, that it was optional with 
the subscriber in the first yup i c to 


a 29 B. 259; 6 Bom, L. R. 


(2) 54 Ind. Cas. 439: 46 C. Bea = C. W. N. 


E 56 Ind. Cas. 449; 44 B. 673; 22 Bom. L. 
R; 324, 
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join the. 


tion contained-in secton 2. (4) of the Act. 
The, question whether a deposit isa coir- 


-pulsory deposit depends on whether it: 
-was re-payableon demand or at the op tion - 
Under the Provident . 
. Fund Rules which have been placed before .: 
-me the deposit in this case was. not so. 
re-payable.-It is also urged that in certain - 
cases an advance might be given to the : 
subscriber out of the deposit even before ` 


of -the subscriber. 


retirement.: This also does not affect. the 
duestion of law involvea for this advance 
could only be given uader the orders of 
tue sinctioning authority for special cause 
shown and not at the option of the sub- 
scriber. The weight of authority is dis- 
tinctly in favour of the view taken by the 
- Court below and I dismiss the application 
. with costs. 


Z, K. -A pplication disinissed, 


.PRIVY COUNCIL, 
APPEAL FROM THE Patna HGH Court. 
. . May 15, 1923. 
~ Present -— Viscount Finlay, Lord 
Atkinson and .Mr. Ameer Ali. 
Raja INDRAJIT PRATAP BAHADUR 
SAHI—PLAINTIFF—ÁPPELLANT 
i WENSUS 
AMAR SINGH AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, 
7. .27— Appeal— Additional evidence—Other sub- 
stantial cause—Privy Conncil—Practice. 

' Under r. 27 of O. XLI of the Civil Procedure 
Code, an Appellate Court has power to allow, 

at the instance of any of the parties, additional 
evidence or documents to be produced or witnesses 
to be examined, for any cause other than those 
particularly specified in the rule. The rule does 
not limit the admission of additional evidence 
to cases, when the Appellate Court has itself dis- 
covered some inherent lacuna or defect, and re- 
quires evidence to fill up the gap, or remedy the 
defect. [p. 751, col. 2; p. 752, col. 1.] 

Kessowji Issuy v. Great Indian Peninsula 
Railway, Co.,34 1. A. 11% 31 B. 381; oBom. L. R 
671; i1 C. W. N. 7213 6 C. L L. J. 5;4 å. L. J. 461; 
17 M.L. JT. 3475;2 M. L. T. 435 (P. C.), Sveeman- 
chunder Dey v. Gopaulchunder | Chucherbutiy, 
Aii M.1.A.29; 7 W. R. P. C. roy 1. Suth. P. C. J. 
651; 2 Sar, P, C. J.215; 20 R, R. 21, distinguished. 


Provident “Fund of not. This- 
makes no difference in view of the defini- : 


Rules of procedute are Ji made for thé purpose 
of hindering justice. There is no restriction 
oh the powers of the Privy Council to admit such 
evidence for the non-production of which at the 


z initial stage sufficient ground has been made 


out. [p. 753, col. 1.] 
Appeal from the PatnaeHigh Court. 


‘Messrs. L. DeGruyther; Ke. and B, 
‘Dube, for the'Appellant..  - 
Messrs. A. M. Dunne, K. C. ‘end W. 
alach for the Respondents. 
- - JUDGMENT.. 
Mr. Ameer Ali —Thefacts of this litiga- 
tion are set out in detail in the judgments 


. of the Courts in India ; it is consequently 


-not necéssary to state them here at any 
leagth.. The suit relates to two: villages, 


"named respectivey Jakhawar Khas. ard 


Lakhawar Faridpur, lying within Mahal 
Mrgaon, appertaining to the Tikari estate 
in the Province of Behar. It cvppears 
thit in 1843 there wasa Government Sürvey 
of Mahal Margaon, in the course of which 
a Khasra Map was prepared by the Amin 
of these two villages along with' another 
called Lakhawar Damodarpur. The map 
is Exhibit r4 in this case, and the memo- 
randum on the back is marked IqÀ: . 

In the middle of the nineteenth century 
the Tikari estate belonged to one Raja 
Mode Narain Singh. He died somewhere 
in the year 1856 or 1857 without any male 
issue, leaving him surviving two’ widows 
named respectively Rani Asmedh Koer 
„and Rani Sunit Kcer, a brother’s son, 
Ran Bahadoor Singh and a sistér’s grar.d- 
son, Krishna Pratap Sahai, the ancestor 
of the present appellant often named in 
these proceedings as the Raja of Tankuhi, 
On Raja Mode Narain  Singh's death,. 
in the absence of any direct male heir, 
natural or adopted, his widows took 'Posses-- 
sion of the estate for their lives. + Ran, 
Bahadoor Singh, who, under the circum- 
stances, was the reversioner, appears, kow- 
ever, to have acquired possession by some 


arrangement with the widows. 


In. 1875 Raja Krishna Bada Sahai 
brought a sulit against Ran: Bahadoor 
Singh and the two widows of Raja Mode 
Narain Singh, for recovery of the whole 
estate, on the allegation that he had been 
adopted by the widows subsequent to the 
death of the Raja under authority given 
by himin his lifetime. This suit wag 
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dismissed by the Subordinate Judge ; from 
his decision an appeal was preferred to the 
. High Court of Calcutta. Whilst the appeal 
Was pendng the parties came to a settle- 
ment and an ekararnama was executed 
by Krishna ' Pratap in which were 
embodied the terms of the compromise. 
This document is marked Exhibit 20, 
and bears date the 30th of: May 1880. 
By thetermsofthisagreement Raja Krishna 
Pratap Sahai undertook to withdraw all 
-claitis to the estate, in consideration of the 
grant to him by Ran Bahadoor Singh, of 
-a mokararé settlement of certain villages 
set out in detailin that document. Pursu- 
ant to this agreement Ran Bahadoor Singh, 
bya ditiah of even date, granted to Krishna 
Pratap Sahai, the mokarart of the villages 
named in the ekrarnama and set out specifi- 
cally in the grant. The patah recites the 
agreement already referred to and then 
proceeds to describe the properties demised 
thereunder. One of these is named as 
Damodarpur Lakhawar. 

The controversy in the present suit 
relates solely to the question, what does 
Damodarpur Lakhawar denote? 

It should be noted hére that the rental 
fixed for the mokarari was Rs, 2,701 per 
annum, - 

Raja Krishna Pratap Sahai, the grantee, 
appears to have taken possession under 
the patiah of the properties conveyed to 
him thereunder by Ran Bahadoor Singh. 
‘The plaintiffs’ claim that under the designa- 
tion of Damodarpur Lakhawar only one 
village was granted to Raja Pratap Sahai 
and that the grantor retained possession 
of the other two, viz,, Lakhawar Khas 
and Lakhawar Faridpur, and that they 
on the 24th January 1914 obtained a 
grant of the same from the present owner 
of the 74-annas share of the Tikari estate 
within whose property these villages lie, 
and they ask, as against the first defendant, 


the representative of Raja Krishna Pratap. 


Sahai, recovery of possession of these 
two villages with mesne profits. The de- 
fendant No. 2 is the present possessor of 
the 71-aunas share ana ske supports the 
plaintiffs’ claim. 

TheYcoutesting defendant; on tle other 
hand; alleges that “in the mofassil all tte 
three villages aie known by the name 


> 
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of Damodarpur Lakha war," that they were 
“assured t.gether" fin tbe Survey of 
1843) and that all three were entered undér ` 


-the name of Damodarpur Lakhawar in 


the Zemindari office of the Tikari Raj; 
and he claims that what was granted to 
Raa Krishna Pratap under that name was 
not one village only, but all the three bear- 
ing the common designation of Lakhawar. 
He further alleges that the grantee and 
his heirs have ever since been in possession 
of the three villages and that the present 
suit has been falsely instituted against 
him. As already stated, the sole question 
at issue between the parties is, what does 
the name Damodarpur Lakhawar denote ; 
in other words, whether it refers to only 
oie village or tothe three villages together. 
This is an action in éjectment; in the 
proceedings under section 145 of the Crimi- ° 
nal Procedure Code in 1912, the defendant 
wasfound to bein possession of the villages 
in dispute, againsttheclaim of theplaintif's ; 
and in the Cadastral Survey proceedings: 
taken under the provisions of Berge Tencn- 
cy Act of 1885, they again failed to estab- 
lish their allegation. "Their failure in those 
proceedings led in fact to the institution 
of the present action in August 1914. The 
onus thus lay heavily on the plaintiffs 
to show that the defendant was not in 
possession of these proprerties by virtue 
of the title he alleges. And this they 
could easily have done, in order to shift. 
the onus, by proving that tke rent for 
the two Mauzihs wes paid separately 
into the estate office, ard thet the three 
villages were separately entercd in the 
estate records. Their Lordshirs have not 
observed in the judgments of the Courts 
in India a reference to this aspect of the 
case. 
In both the Courts the matter in con- 
troversy has been dealt with as involving 
a simple construction of the words of the 
pattah. Both the Subordinate Judge and 
the learned Judges of the High Court of 
Patna havefound that the three properties 
form separate Mouzahs, that the two dis- 
puted villages are not appurtenant hamlets 
(Dakhihilds) of Damedarpur, that consé- 
qyently what was granted uraer the Pailah 
was only one village specifically named 
in the grant. They put asidé the. docu- 
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: mentary evidence adduced: by the defend- 
ant of the dealings with the three Mouzahs 
as a composite property, mainly on the 


ground of a laouna in the evidence which 


made the transaction look suspicious.’ ~ 


'TheSubordinate J udge decreed-the plaint- 
iffs’ claim, and his decree has been affirmed. 


by the High Court, though it has held 


he had fallen into e1ror on several findings, 


of fact. 

The’ present - appeal to His Majesty is 
from the judgment and decre: of the High 
Court. 

In dealing With this case. it is rnecessaty 
to bear in mind two undisputed facts. 
"First, that in the Survey of 1843 the lands 
of the three Mouzahs were méasured to- 
gether. "The learned Judges of the High 
- Court find it impossible to say why this 
‘was done. But Exhibit.14A, the memo- 
randum on the khasra map prepared by -the 
Amin for purposes of the ‘Regular Survey 


rr 


which was to. follow, contaitis the explana- . 
tion. - The three Mouzahs were measured. 


together, as. the lands were intermixed 
(makhl t). In this circumstance may. be 
found the key to the whole history of these 
-~ villages. Though the. areas found on 
measurement are given separately, all 
three bear the same nümber in the Gollec- 
tor’s register, | 

The Appellate Court thinks, that thisis 
due to the fact that the three ville ges apper- 
tain to one Mahal. This explanation seems 
hardly well-founded. Besides, were this 
the correct. view, oll the ‘other villages 
described in. Exhibit I4À' which also bear 
the name of Lakhawar would heve borne 
one and the, same number. ` Their Lord- 
ships have no doubt that the three makhlut 
villages bearing, one number in the Collec- 
tor 'sregister were regarded as one composite 
revenué unit. The revenue, assessed on 
these Mouzahs appears also to be a con- 
solidated amount: . `- . 

As stated. already, the grant-was made 
on the 3oth May 1880. In- it the name 
of, the. property: is given as. Damoaarpur 
* Lakhawar,*' In the. schedule which conr 
tains the. details oi the Mi louzahs the. names. 


ofthe. thtkadars (lessees), who . were. in . 


possession at; the time. and. the jama: at 
which Settlement was made are set. out: 
The particular property. forming the. subject 


of. the, grantis: Senctibed, thus; : "FDesmodate. i 
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SINGH;. 2 E 
pur Lakha wer, Pangan Oki, “Mahal Sofi; 


] Di strict Gaya.’ 


E Twelve years before, viz., om "de sth 
"April 1868, Rani Sunit Koer, the second 


‘widow -of Raje Mode Narain Singh, had . 


granted: to one’ Ram Sahai, whosé name : 


-eppeers as lessee in the list attached. to the 
„patah of 1880, adeaseof y$-añnas share of 
six Mo weahs for I 5 years ata yearly. rental 
‘of Rs. 757. In this. documertt also the 
property‘i ‘ig described as Damodarpur Lakha- 
war. 'On the 15th September 1875 Raja 
Ran Bahadoor’ himself granted to one 
Mohar: Singa a.patiah for.1 j years in respect 
ok ihe reimeining '8i-annas share of the 
same villages at a rental of Rs. 749—thus 
making a total of Rs. 1,506 for botk shares. 
Oa the 23rd January 1880, shortly. before 
thé compromise in the suit of 1875, Ren 
Bahadoor Singh gave to one de rihar Nerain 
Singh, whose name- also appears in ‘the 
list attached to the pattak oi the goth May 
1880, an usufructuary lease for 15-years, Ist 
the ‘Rabulvyat executed by Harihar. Narain 
Singh, the component parts of: Damodarpur 
Lakhawér are for the first time specifically: 
set outi" It recites -that he had "obtained 
a thika settlementof-the whole and entire: 
16 annas of Mouzeh Lakha war-Khas, Lakhe- 


war Mekblut Damodarpur, Lakhawa r Makhe. 
lut haridpür, Mahal Sufi; Pargana Okri,. 


Da Gaya, original with dependencies, 


a fixed and consolidated. jama of. Cos, ' 


Rs. 1,495," an : together with certain other 
items, amounting in the agerégate to Cos. 
Rs. 1,507. After giving other details it 
goes on to state that:—- —.- 


' *Under-the order of the anthotity for 


the time being resting with me the Thika- 
dar, on. payment: of” Cos, Rs. 10,800 as 
Zarpeshgi bearing interest et 8 arnas per 
‘cent. per mensem, according -to -Katowli 
Satawal[i.e. , usufructuary mortgage] account 
given below and Rs. 501, as. Zarpeshge 
bearing no, interést, to be set off at the-end 
ofthe term, from Se rkar Raja Ran Bahedoer 
Singh. . . for. '€ ferme off 
I5 yeárs, E: shall take, ‘and hold possession 
ofi the lease-hold: properties. scr 

` A schedule is attachea' to. this: document 
showing the:annual'rental of the: properties 


of-which Harihar Narain Singh had obtained : 


the ease, the deductions to be made there: 
from on account: ofi-interest, the amounts 


to “be. déaucted- on ‘account of. m 


‘950° 


and the balance remaining therefrom, which 
was to be paid to the mokarraridar, the 
grantee under the patah of 1880. ‘This 
document would go to show that what 
waspranted in 1880 referred to all the three 
villages which were grouped .under the 
one name of Darfiodarpur Lakhawar, and 
would be conclusive on the point in con- 
troversy. But both the Subordinate Judge 
and the learned Judges of the High Court 
think, as already mentioned, that there 
. wasa gap in the evidence which the de- 
fendants had failea to supply and that, 
‘therfefore, the story that the grant included 
all three Mouwzalis could not be true. On 
this point the Subordinate Judge expresses 
himself thus :— a ! 
** Thus the grantor of the lease as shown 
by Exhibit 15 makes a clear profit of about 
Rs. 6,000 by way of interest over the peshg? 
money ‘received, and he takes about 
Rs; 8,000 more as peshg? money than that 1n 
Exhibits Land G; under such circumstan- 
ces, simply because the rental in Exhibit 15 
happens to be Rs. 1,507 and 30 maunds 
oi rice almost equal to what there is in 
Exhibits L and G, it cannot follow that the 
same profit accrued to the landlord, and, 
therefore, the. same property was leased 
out in Exhibit 15 as in Exhibits T, and G. 
Jn fact, the landlord for apparent larger 
profits might have reduced the rent and 
- might have grantel three villages by Ex- 
hibit 15 and, as the profit was not so much 
before he took larger rent and granted 
only one village and 73-onnas of Ampathua 
for almost the same rent." - 
a The learned Judges of the High Court 
take a similar view. They, say :— 
. * Now thereis evidence ‘to show that 
the portion of the fama which was to 
be set off in favour of the Tikari Raj 
against the Zarpeshgi was actually 
set off, but there is nothing to show 
that “any corresponding set-off was 
ever made by the Tikari Raj in favour 
of the Tamkuhi Raj (the appellant). The 
only conclusion to be drawn from this is 
the conclusion drawn by the learned Sub- 
ordinate Judge, viz., that tbe Tikari Raj 
was getting the benefit of the set-ofr and 
that the Tamkuhi .Raj was not in posses- 
gion of the three Mouzahs but of only one, 
Evenif the Tamkuhi Raj did take the whole 
gf. the cash-rent from the Ticcedar, how. 
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ever, this also would show nothing. Under 

his mokarari the Raj of ‘Tamkuhi was 

toget 9 clear profit of Rs. z, 151-12 a year 

after deduction of. mokararı rent. .Now 
the highest amount that in any year was | 
ever payable by Herihar Narain to the 

Tikari Raj was Rs. 709-10, so that even 

if the Tamkuhi Raj took the whole of this 

sum it was less than the whole amount 

to which it was entitled under the mokarari 

and the fact of taking it all would not in 

any way show that it kad possession of 

the Mouzahs in suit." 

The conclusion of the Indian Courts 
being thus besed on the absence of evidence 
on the part of the defendant to show what 
arrangement had been made by Ran Baha- 
door Singh in respect of the demands of 
Harihar Narain Singh, who held the usufruc- 
tuaty mortgage, the appellant tried to 
trace further transactions to elucidate the 
gep to which the Subordinete Judge and 
the High Court referred, and on which 
practically thecase wasdecided. Itappears 
that before judgment was delivered by the 
High Court he traced aft:r diligert search 
certain documents contemporaneously eXe- 
cuted by Ran Bahaaoor Singh by which 
ke had maae effective provision for meeting 
the demands of the usufructuary mortgagee 
and the claims of the mokarartdar; and 
obtained copies from the Registry Office 
where the documents executed by Ran 
Bahdoor Singh were registered, and e pplied 
to the Appellate Court, for their admis- 
sion as material eviaence in proof of his 
case. One of these documents is the 
Hukumnamah (authority) addressed by Ran 
Bahadoor Singh to Harihar Narain Singh 
which bears date the 31st May 1880. The 
other isa Tunkhah or authorisation address- 
ed by Raja Ran Dahadoor to one 
felkhari Singh dated the 24th January 
1880. Welkhari Singh appears to have 
been a lessee of certain Mowzahs belong- 
ing to Ran Bahadoor Singh and the direc- 
tion to him is in these terms .— 

* Whereas Harihar Narain Singh, son 
of Babu Mukha Singh, resident of Bishun- 
pore Pandui, Pergannah Ekil, District Gaya 
by occupaton Zemindar, has been granted 
a lease fora term of t5 years in respect 
of.i6-annas of Mouzah Khas Lakh-war, 
Lakhawar Makhiut Damodarpur, Lakhawar 
Makhlut Faridpur; Mahal Sufi; Pergannah 
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Bkil, District Gaya, original with. depend- 
encies at an annual jama of Rs. 1,507 of 


Company’s coin, in cash Mal with Abwab 
and 30 maunds of sunned 
 toi3i0 for a consideration of Rs. IO ,978 


as an advance bearing. interest at -the rate’ 
of 8 annas per mensem ag per Katwa Salwa - 
account and Rs, 56r as advance bearing: 


nointerest to be set off against the rent 
of the last year of the: term. And 
Rs. 5,520-I1, as-is theinterest on the said 
advance bearing interest from November. 
I287 to 1295 the period of dispossession 
and thé payment of that amount is neces- 
sary. Therefore, itis written to you-that 
you should pay the said Rs. 5,520 as per 
details out of the rental in respect of Bhekh- 
dharaut Mahal Sufi Pargannah.Bhelawar, 
the lease-hold village, . year after year to: 
the said lessee (Harihar Narain Singh). 
after obtaining receipt. ' 

The Hukumnama directed to Hanhart 
Narayan Singh bears date the rst June 
1880, namely, the day after the mokarart 
pattah of the 30th May 1880, in favour of. 
Raja Krishna Pratap Sahai, The docu- 
ment UR thus:— i 


8! Sri Harthar Narayan Singh, son of: 
Mukhi Singh, resident of Mouzah Bishunpur 
Pandul, Pergannah Hkil, District Gaya, 
and thikadar | in respect of 7-annas-6-pies 
out of the entire r6-annas of the Mousah 
DamodarpurLakhawar and LakhawarKhas, 
Pargannah Okri and of 8-annas 6-pies of 
the srid villages in all 16-annas of the 

said villages by occupation Zemindar. dl 

Then it goes on to -say:—  - : 

1" Whereas the 16-annas of Mosca Dato», 
darpur Lakhawar and Lakhawar Khas origi- 
nal with depeade..ciestogether with Mausah 
Moha madpur Khurdand MohamadpurKalan 
and Manikpur Bahari' bearing an annual 


fixed jama of Rs.-2,701-12, half of. which: 


is Rs, T,359- I4 as, according to the currency 
have been given ‘in perpetual mokarari 
Commencing from 1288, from generation 
to zeieration, from progeny to pfogeny, 
from heirs tu heirs, from Successor to succes- 
sors without’ any provision for forfeiture, 
cancellation and resumption from the 
Sirkar of this-estaté, in favour of Raja 
Krishna Pairtap Bahadur Sahi, son of, 
Raja in dn Bahadur Sahi, resident and 
proprietor ef 


. tice from 1296. 


-Raj- Reyasat "Tamkoht; Par- 


gannzh -  Sidhtia ` J abia. District Gi 
pore, under a mokarrari deed dated this 
day. Hence it İs given to you.in- writing. 
that you should pay and deliver Rs. 1,507 
mal irent) with cesses. in cash and 30 


.maunds of Arwa rice the rent: of “the l 


said Mouzah due from ydu,: commencing 


from 1296 Fasli to 1310.. Fasli up 
till the terms of. your: thika, to 
the cflicers of Raja. Krishna. Partap 


Sahi, . Mokarrariday from ` yeer:° to 
year, from season to season, from kisi to 
kisi. iu accordance with. the conditions 
and terms of kistbandt . embodied in thika 
kabuliyat.: And in case of -the non-pay-. 
ments of the rentals. specified to. the ex- 
tent of cash as set forth ‘above.’ 

. There can be no question asto the genui- 
neness of these documents... They appear 
to have been duly registered on their exe- 
cution, the copies produced. have been 
obtained from.the Registry Office . under 
the rules and regulations. framed : by 
authority. The only question is, whether 
they can be admitted. as - - evidence. 
If they : are admissible, : they place 
beyond dispute the:fact that: the grant 
was in respect. of all three villages 
which are, known under the- composite 
name of Damodarpur Lakbawar.. | But 
the learned _ Judges ` have held that 
they had no jurisdiction under r.. 27, 
O. XLI of the Code of. Civil Procedure 
Act, 1608, to admit in ae these docu- 
ments. "E T da 

Rule 27 runs as follows:— 

- "*(x) The parties toan apa shall not 


“be entitled. to. produce additional evi- 


dence, whether gral or documentary, i in the 
Appellate: Court. But, if— =: — 

(a) the Court from. whose decrée the 
appeal i is preferred has refused: to admit 
evidence which ought to have been admit- 
ted;or  - 

(b). the “Appellate. Court reqitires any 
document to be produced: or any witness 
to be examined to enable it:to pronounce © 


judgment, 07 ' fór any other substantial cause, 


the Appellate Court may allow sie evi- 
dence or document to be , Produced or 
‘witness ‘to be examined.: Hi 

The matter does rot come. undei clause - 
(a). : With. regard to clause (b) the High 
Court construed the rule with the analiti e. 


E 
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Oi the decision in Kessowjt. Issur v. Great 
Indian. Peninsula . Railway Co. (1), that 
it iuplies a prohibition agairst the. admis- 
. Sion of additional evidence except where 
the Appellate Court has itself discovered 
someinherent lacuna or defect, and requir- 
ed evidence to fillup.the gap or remedy 
' the defect. They. have apparently not 
considered the. question that.the suitor 
may. be.entitled for any '' substantial 
cause" to apply.to the Court for the ad- 
mission of such additional evidence. - “The 
case.of: Kessowji Issur v. Great. Indian Pen- 
insula Railway Co. (1), on.which the learned 
Judges have.relied, was peculiar in its 
Character. : A sttit had been.brought on the 
Original Side.of the Bombay High Court 
against the. Great Indian Peninsula Rail- 
Way, to recover damages for injuries sus- 
‘tained. in. consequence. of an accident oc- 
casioned by the laches of:the officials of 
the Railway.: The suit had been decreed 
‘by:the Court of first instance ; the Railway 
“ Company then, on: discovery of some new 
evidence, applied.for a review of. - judg- 
ment: before the learned: Judge who had 
decreed the claim: he refused: the applica- 
tion. Then:the Company filed an appeal, 
and applied tothe High Court-in its appel-. 
late jurisdiction.for. leave.to. produce the 
same evidence.they had.presented. to the 
First. Court and which had been rejected. 
The High. Court not only.gave permission 
to the. appellants.in that case to. produce 
.theevidence, but extended the permission 
to other -evidence. As this Board 
pointed out, the:procedure.adopted by-the 
Appellate. Court was. quite irregular, In 
the. course: of their judgigent: the Board 
laid stress on the. limitations to the power 
of.an Appellate. Court:to require additional 
evidence-on their own motion. to. supple- 
ment. what:had: been produced. by the- par- 
. ties. In their Lordships’ opinion Kessow- 
ji s.case; (xy. hasno.bearing. on. the present 
debate. In. this. connection it may be 
. - useful-here to refes to the.remarks of Lord 
." Westbury, in. the case. of Sreemanchunder. 

Dey v. Gopaulchander Chuckerbutty (2), 


ra 
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where, dealing with the. power of the Ap- 
pellate Court torequire additional evidence. 
under the provisions of the: cognate 
section, section 355.in the Civil Procedure 
Code.of 1859, he said as. follows:— . o . 

** When the matter came up. by. appeal 
to the High. Court, the High Court was, 
‘dissatisfied: with the reasons given by. the. 
Court below, and with the evidence taken. 
init; and the High Court, acting.apparent- 
ly. ex mero. motu, and not at the instance. 
of the parties, determined to take original. 
evidence anew, by the examination of 
other witnesses. It is a power given by 
the Code to the High Court, which may 
be very. wholesome ; but it is desirable 
that the reasons for exercising that power 
should always be recorded or minuted by 
the High Court on the proceedings. A. 
power of that character should be exercised 
very sparingly; because, where it is done 
not et theinstance of the parties, butat the 
suggestion of the Court itself, witnesses. 
may be celled who are not the witnesses 
that the parties themselves would have. . 
thought fit to, adduce ; and it is possible 
(which appears to be the-case here) that. 
the new original inquiry by the High Court 
may be in itself imperfect, and. not sufh- 
ciently extensive to answer. the purposes 
of justice.” 


" Both in the case of Sveemanchunder 


Dey. v. Gopaulchunder Chückerbutiy (2).«ng, 
Kessowji Issuy v. Great Indian Peninsula 

Railway Co. (i), their Lotdships were. 
dealing with the power- of the Appellate 

Court to require evidence to. be produced ` 
for the purpose of enabling the Court to 
pronounce judgment. Those cases-did not 
refer. to the right of one or other of the 
parties to produce evidence which he con- 
sidered. essential for the determination of 
the action. Under.O. XLVII, r. x, which 
re-produces section 623 of the. Civil Pro- 
cedure Code, Act XIV cf 1882, a perty 
hasarighttoapplyfora review of judgment 
to,the Court; that has decided the case be- 
fore.an. appeal has been. preferred. The 
grounds- on which suck an application 
may; be; made, are. specifically set forth in . 
rule I. In the present case an, appeal 

had. been preferred. and a review, there . 
fore, was out of "the question; and the. 
‘defendants took the.only and: proper- course, 
viz; to apply. to the. High Court, which. was 


T at 
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An possession of the cate, to adinit. the: addi- 
tional evidence either under -the. genera! 


principles of law :ór- under, the. specific : 
provisions of rulé 27, which lays down 


that the Appellate Court may for any other. 
substantial cause: (viz., other than those 


particularly specified): allow; stich evidence 
Or documents. to be produced: or witnesses 
to-be,examined, . Rules. of procedure are 
not maae: for the purpose. ‘of  hinuering 
justice. :As the application is now before 
their- Lordships for the admission of the 
documents to’ which reference. has already 
been. made, it is desirable to ‘observe, that 
there is no restriction. on the powers ‘of 
the Board to admit such evidence -for the 
non-production of which at> the. initial 
stage: sufficient ground: :has been made 
out, It “is only necessary, to refer to page 
289- of Mr. Bentwich’s ‘ 
‘Practice’. where he has set out the cases 
in which the power has been exercised, 
“Their Lordships, therefore, have’ ad- 
mitted the. two documents in respect of 
which “the applicaticn: is made, and on 
these two documents “they have no doubt 
that Ran Bahadoor. Singh, by: the words 
< Demodarpur. Lakhawar.' . denoted all 
the three villages, and that. he purported 
to give, aij.gave.in mokarrarl-all three 
óf. them to -thé grantee. On the whole, 
therefore, their Lordships are of opinion 
that the decrées of the Courts below shoul 
be set aside and. the plaintiffs’. suit dis- 
missed. The àppellant will be ent tled to 
"his costs.both here and in the Courts in 
India, ani their Lordships will humbly 
Advise His Sues accordingly... 
Z, Ke, Decrees set.astde. - 
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goiek di. the “Appellant —Mr. H. 
S, L. Polak.. ~. i 


7 Solicitor for ie Respondents ; Ms; i3. 
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‘Privy Council: 


fuse . PATNA. ae ‘count ` 
APPEAL FROM: ORIGINAL ORDER- No: 237 
* OQOFIQ22, . - 
. July -6, 1923.57 > 
Přeseni ‘—Justice Sir B, K Mallick, Km. 
and ‘Mr, Justice Foster. - -> 
: K. B. DUTI APPLICANT APPELLANT | 
"o Versus. ~“ 
TARAPRASANNA ROY CHAUDHRY-- 
OBJECTÓR—RXSPONDENT. ` ‘ 

. Givil Procedure: Code ( Act V:of 1908), 2s. “39, 
0. XX Ip n 6—Decree -transferred for Pis 
tion.io another Court—Decree-holder;' duty of, to 
düahe application for execution. ` 
t Where there has- been no application - for the 
execution ofa decree in the. Court which passed . 
‘the -detree, the decree-holder is bound to make 
an application for execution in the Court to which 
the decree has been transferred, but if “he” has 
already made an application in the Court which 
passec the decree heis not bound to make'a second 
application for the execution of the decree in the 
Court to which the decree has been transferred, 


“IP. 754, col, 2.] 


Appeal from an order of the Subordinate 
Judge, Dhanbad,’ ‘dated the 31st.- jJ uly 


1922.  - 
Messrs: S. C. M itra and B. C..De;. for 
the Appellant. . 
Messrs. A. .B, M ukherji. nd B. .B. 


M ukherji, for the Respondent; 

Mullick, J. On the ‘28th April: 1910. the 
appellant ‘obtained a decree in the Court 
of the Subordinate Judge of Dacca for a 
certain sum of Money. “It is not necessary 


a s 


“to go into:the history of the previous exe- 


éutions and we'are concerned-only with 
an application made by the decree-holder 
to that Subordinate Judge on”: the- 21st 
April r922.: It seems that the application 
was-duly registered: and notice was issued: 
under O. XXI, r. 22, Civil Procedure 
Code, upon the judgment-debtor to ‘show 
catise, why the. execution should not pro- 
ceed, a period of morethan'one year having 
elapsed. since the last, execution; "On the 


23th Antil, thé. decree-holder filed 2 ‘petition 


requesting thatthe decree and a‘ certifi- 
Gate ' of nón-satisfaction. should be ‘sent 
to the District: Judge, of :Manbhum, . -On 
the żoth- April, the. certificate “was duly 
despatched tothe Coutt'of the Subordinate 
Judge of Manbhum without any adjudica- 
tion r the question: of- limitation. dhe 
Subordinate Judge- 'ef' Dacca: was: doubt- 
ful whether he was competent to keep 


-— 
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the execution proceeding pending on his 
file, but after heating the decree-holder, 
he adjourned the case till the 20th July 
1922. Itappears, that the certificate reach- 
ed the Subordinate Judge of Manbhum, 
either on the 6theor on the 8th May 1922, 
and we find an order dated the 8th May 
1922 by.the Subordnate Judge of Dhanbad, 
who wasthe Subordinate Judgeof Manbhum 
with the uecessary territorial jurisdicticn 
^to the following effect: ''Decree-holder 
states, as ordered, that the execution case 
is pending at Dacca. Register and issue 
notice under O. XXI, r. 22, fixing 25th 
May for.return." On the 6th June 1922, 
the judgment-debtor filed an objection 
on the ground that the decree was barred 
by limitation, more than 12 years having 
elapsed since the decree was made, On 
the 31st July 1922, the Subordinate Judge 
made an order accepting the objection of 
the judgment-debtor and dismissing the 
application for execution on the ground 
. that it was barred under section 48, Civil 
Procedure Code. l | 
The present appeal is preferred against 
that order. . i 
Now, the question is, what was the nature 
‘of the application before the Subordinate 
Judge of Dacca. Was it merely an applica- 
tion for the transfer of the decree or an 
application for the execution of the decree ? 
If it was merely an application for the 
transfer of the decree, then Ít was necessary 
for the decree-holder to file an application 
for the execution of the decree in the Court 
of the Subordinate Judge of Manbhum. A 
distinction was drawn between an applica- 
tion for mere transfer and an applicatior for 
the execution of a decree in Suja Hossein 
v. Monohur Das (1) and Nilmony Singh 
^ Deo v. Biressur Banerjee (2), and there is 
really no difficulty asto thelaw. Now,the 
application in question here is not before 
ys and wecan only draw inferences from 


the proceedings of the Subordinate Judge. 


himself. It appears that he registered the 
application under O. XXI, r. rr, Civil 
Procedure Code, and issued a notice under 
O. XXI, r. 22 after doing so. We must 
presume, therefore, that the Subordinate 


i c. 921] rx Ind. Dec. (N. 8.) Oro. 
iM 16 C..7441 8 Ind. Dec, (N. 3.) 493. 
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Judge was acting according to law and that 
theapplication was in form and in sub- 
stance an application for the execution 
of the dectee, and so it has been held to 
be by the learned Subordinate Judge of 
-Dhanbad also. Only that officer was under 
the impression that, notwithstanding the 
application in the Court of the Subordinate 
Judge of Dacca, it was necessary for the 
decree-holder atter the -transfer of the 
decree to make another application in the 
Court at Dh.nbad. In my opinion, there 
is no warrantin law for this view. O, XXI, 
r. 6, read with section 39, Civil Procedtre 
Code, makes it quite clear that where there 
hasbeen no application for tle execu- 
tion of the decree in the Court which prssed 
the decree, the decreé-holaer is bound to 
make an application for execution in the 
Court to which the decree bas been trar sfer- 
red but I can find nothing in the law, 
which compels the decree-holdcr to make 
a second application for the execution of 
the decree in the Court to which the decree 
has been transferred if he has already made 
an application in the Court which pessed 
the decree. It is to be noted here, that 
the Subordinate Judge of Dacca, althcugh 
he complied with the law in issuing a certi- 
ficate of non-satisfaction as required by 
section 39, omitted either to order the 
execution of the decee or to give a certifi- 
cate that no order had been maaeíor the 
same. The omission was wrong; but it 
did not give rise to any obligation upon the 
decree-holaer to file a fresh applicatior for- 
execution in the Court of the Subordirate 
Juige of Dhanbad. Tf, then it was nct ne- 
cessary fot the decree-holder to file any such 
application the Subordinate Judge should, 
upon an application for the arrest of the 
judgment-debtor and the attachment of 
his properties, have proceeded to execute 
the decree and the dismissal of the case 
was in my opinion wrong. 

There was some argument before us 
as to whether this was an application for 
che continuation of the proceedings, which 
had already been instituted in the Court 
of the Subordinate Tudge of Dacca and we 
were asked to compre the reliefs claimed 
before the Subordinate Judge of Dhanbad 
with the rellets claimed before the Subordi- ` 
nate Judge of Dacca. In the absence of 


Vol. 24] 
GANESH DIN v. LACHMAN SINGH. 


the application before: the Subordinate’ 
Judge of Dacca we are not able to make 
this comparison, nor is it necessary to do 
So in the view which I take of the matter. 
The appeal will, therefore, be decreed 
with costs. 
Foster, J.—I agree, 


K. 8, D. ^ Appeal allowed, 
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ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL NO. 896 OF 1923. 
| June 20, 1923. l 
Present — Mr. Justice Kanhai ya Lal. 
GANESH DIN AND ANOTHER—DEEFENDAN'TS 

— APPELLANTS B i 
VErSUS D 
LACHMAN SINGH AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 
U. P. Tenancy Act (I I of 1901), s. 22--- Joint 
cullivation determined — Peyson in joint cultivation 


êh 1 or part thereof, whether can redeem morte 
gage. 

It one patcel of a holding is mortgaged and an- 
other parcel. is,free from the mortgage, and a 
Person is joint m cultivation with the mortgagor 


inthelatter thatis enou h to him tt 
redeem the former, ^ E OUT A a 


If the entire holding is mortgaged the fact that 
8 person was in joint cultivation with the mort- 


gagor before the mortgage would equally give him 
a tight to redeem the mortgage, e 


. ]Jointuess in cultivation is. determined 
kA = fact of cu‘tivation itself and not by its 


Second appeal against the decree of the 
Judge of the Court of Small Caus es, exercis. 
ing the powers of a Subordinate Judge, 
Allahabad, dated the roth of March 
X923. < 

Mr. Damodar Das, for the Appellants. 

JUDGMENT.— This appeal pires out 
of a suit for the redemption of a mortgage 
Said to have been effected by Diplu Singh, 
the ancestor of the plaintiffs, in favour of 
Thakur Dayal, the ancestor of the defend- 
ants. The defendants denied the existence 
of the alleged mortgage; but the Court 
below found that the mor gage in ques. 
tion was proved. The defendants afso 
denied that the plaintiffs were the lawful 
successers of Diplu Singh: but the Courts 
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below found against them. .It. appears 
that Diplu Singh was an occupancy tenant 
of the plots in dispute and that he mort- 

gaged them with Thakur Dayal ard gave 

him possession. The- plaintiffs were his 
collateral. descendants and, were according 
to the Courts below joint in cultivation 
with kim in the Rolding. The extent of 

that holding is not mentioned. Whether 
they were joint with him in the ctiltivation 
of the whole holding mortgaged or ir the 
cultivation of the remainder of his holding, 

makes no difference, because a holding 
is defined as a parcel or parcels of land held 
under one tenure or one lease or engage 

ment, If one parcel is mortgaged -and an- 
other parcel is free from the mortgage, 
and a person is joint in cultivation with the 
mortgagor in the latter, that is enough 
to give him a right to redeem the former. 

If he is joint in cultivation with him in.the 
holding, that is to say, in any parcel of land 
comprised in that holding, the entire hold- 
ing can devolve on him, for it must devolve 
as a whole under section 22 of the U, P. 
Tenancy Act (II of 1901), If the hold- 
ing comprised only the mortgaged plots, 
the fact that the plaintiffs weré in joint 
cultivatio: with the mortgagor before the 
mortgage, would equally give them a right. 
to redeem the mortgage.. An occupancy 
tenant may hold a part of theland comprised 
in the holding in his cultivation. jointly : 
with his kinsmen a1 d may sub-let the rest 
thereof, but the effect of such a sub-lease 
cannot prevent the devolution of the entire 
holding on the kinsmen, who are joint 
in the cultivation with him of the remainder. 


“The fact that he has made a. mortgage 


of a portion would similarly make no differ- 
ence, In either event, the jointness in 
the cultivation is determined by the fact 
of cultivation itself and not by its extent, 

It is asserted that the statements of some 
of the witnesses relied on were misunder- 
stood by the Courts below in arriving at 


the conclusion recorded by those Courts, 


but there. is nothing to show that that 
contention is well-founded: The appeal 


is, therefore, rejected. . 


K, 8. D. . Appeal rejected, 
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. MUIZ-UD-DIN 9. MOHAMMAD. IKHLAQ, 


-:ALLAHABAD HIGH COURT. 
` Barouno FIRST APPEAL NO. 92. 
“s+”. OF 1922. 
:. Mey I,1923. |. 

J üstice- Walsh - and Mr: 
(Qs Justice,Ka ilia i iya Lal. | 
Sii: - MUIZ; ÜD-DIN;- DSCBER BOLDER 
LOC APPELLANT. C i & 
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Ul. YEKSUS - ; 
MOHAMMAD: IKHLAQ AND ANOTHER 
“Jub 'GMENT- DEBTORS—RESPONDEN'S. 
tT ^ Trüst-5Money Qaid in execution of decree, by 
-| Mutwalli—Decree set aside—De facto Mutwalli; 

whether entitled tocvefund of money. 
3B, who- was the de facto, mutwallt ofa trust, 
“Was temoved from his office under a decree which 
“also” directed him to. pay certain trust monies 
: arid costs to á Board of Trustees, The payment 
“was made, but the decree was subsequently set 
‘aside on appeal. > B. died, andhisson M, who had 
succéeded in getting. mutation of names effected 
‘in his favour in respect "of the trust property, 
"and-was in possession, ofit; applied for refund 
-of the money paid by his father. to the Board 
„of Trusteess, - 
: Held, that M,in the capacity ofa de facio mut- 
“walli. of the trust was entitled to claim a- refund 
- of the monies, provided he agreed to credit the 
. same to, the trust and to duly, account therefor 
-to.the. person or persons wholmay be declared 
‘lawfully entitled to the mutwalliship.. © 


^ YXExeeution - First, Appeal from ‘a, decree 
os the District Judge, - Farrukha bad. 
- Dr. Surrendro Nath Sen; for the Appella nt. 
- Mr. Mushtaq Ahmad, for Dr. S. M. Sulai- 
` max, for ‘the’ Respondent. - 


UJ UDGMENT. — The question for con- 

: Mideration . in. this appeal is, whether 
Sheikh Muiz-ud-din is entitled to obtain 
"a^refünd of the money due to Bashir-üd- 
7 “dir, the late de facto mutwalli of the trust. 
“If a'ppea rs that-a süit was filed by certain 
“persons .to dislodge ^ Bashir-ud-din from 
the position of the mutwalli of the trust. 
“hat suit, was decreed by, the Trial 
, Qoatt; ani a, Board. of Trustees was 
“appointed, to whom Bashir-ud-din ‘was 
“directed to .pay Certain trust money 
3. ni costs, Subsequently, that decree was 
Set aside by this, Court, which came to the 
, Conclusion that Bashir-ud-din had acted 
‘asa de fadto mutwalli of the trust Sufficient. 
ly long tobe entitled to rémainin posses- 
sion: of: the tiüst property as such, By 
virtue of the decree of this Court Bashir- 
ui-din became entitled to claim a refund 
of the trust money a nd costs, which he had 
mranwhile paid to the judgmest-debtors 
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A portion’ of the ga id money: was. realised 
by Bashir-ud-din in his‘life-time.- An ap- 
plication was now made by his son, Muiz- 
ud-din, for the recovery of the balance. 
His a llega tion is that he: was appointed 
by Bashir-ud-din, the late mutwnlit, às his 
Successor to the office, but the evidence 
adduced by him on that point was dis- 
believed by the Court below, and we are 
not prepared to differ from that view. 


It appears, however, thet on the, death 
of Bashir-ud-din, Muizud-din succeeded 
in getting mutation of names effected in 
his fa vour in respect of the trust property, 
and that he has since then been in posses- 
sion of the trust property as the de facto 
muhealli of the trust. In thet capacity 
we. think he is entitled to claim a refund 
of the monies, provided he egrees to 


éredit the same to the trust .and - to 
duly account therefor- to the person 
or. persons who .may hereafter be 
declared la wtully - - entitled : to : the 


mutwalliship. It is urged on behelf of the 
judg ment-debtors-respondents that the pay- 
ment of the money to. Muiz-ud-din should 
be withheld; till the question of miulwalti- 
Ship is finally decided by a competent 
Court.. The judg ment-débtors can not be 
allowed to hold back the trust monies; 
utin theinterest of the trust, we consider 
it advisible that we should ‘not allow Muiz- 
fid<din to withdfa w-the money, which may. 
be realized by execution, if the opposite 
party take steps within a, reasonable 
period to get the question of the mutwalli- 
ship to the trust adjudicated in a proper 
Court, 


We allow, the appeal N 
setting aside the order of the Court below; _ 
allow the execution to proceed subject: 
to the condition that the money realised 
py execution or paid into Court shall re- 

main in deposit until adequate security 
is filed to the satisfaction of the Court: þe- 
low for-a refund of the same to the pérson 
entitled or for a period of sis months im 
order to enzble, the judgment-deb: tors to 
contest the right óf-Muiz-ud-din to act as 
the lawful mudwalli of the trust in a 
sion. to his father Bashir-ud-din.' If . 
suit is filéd within that period : to. Toket 
the ' validity of that office; , Muiz-ud-din 
wit ‘be entitled to withdraw the’:  woney- 
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from Court without such security. If a 
suit is filed, the mohey shall’ remain in de- 
posit till such security is filed or the ques- 


tion of the right of Muiz-ud.din'to- succeed 


to the office of mutwalli is. determined in 
due course. The parties will; tinder the 


circumstances bear their own costs of 


this appeal, 
Z.K: `.. ^ Appeal allowed... 


Agar nete Apre gi t pm 
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ALLAHABAD HIGH. COURT. E 
"Sacs CIVI, APPEAL NO.I29 OF Hue 
f February 26, 1923.. l 
- Present: — Mr. Justice Rafique end. 
Mr. Justice, Lindsay. 
- FAI SINGH GIR— PLAINTIFF — 
^ - APPELLANT. = 
. versus . . 
STA RAM SINGH, AND OTHERS— 
n DEFENDANTS— RESPONDENTS, 
Civil Procedure Code ( Act V of 1908), s. 149, 
0. XLI, v.3— Appeal.— Court-fee, deficiency 
in— Rejection of appeal — Procedure —E xten sion 


ef time- — Discretion, exercise of — Interference 
by Appellate Court. . ~ 

‘The powers of an Appel ate Court to. reject 
a memorandum of.appeal aresetout in O. XLI, 
Y. 3 of the Civil Procedure Code.’ Ithas no power 


toreject an appeal on. the ground that it is in- 
sufficiently stamped. 

Under section 149 Of the Civil Procedure Code 
& power is reserved toa Courtin the matter of 
granting time for the making up of deficiencies 
in Court-fees, and wheresuch discretion has been 
exercised, it wili notbe interfered with on appeal. 

: Where, however, the Court has not exercised 
any discretion in the matter at all, the Appellate 
Court will be justified in making an order. of: ie- 
‘ mand for. the purpose,- 


Second appeal from the decree. of. the 
District Judge, . Aligarh, dated the 7th 
November 1921, 

Mr. S. D. Sinha, for the. Appellant, 

Mr, Panna. Lal, for the Respondents. 


` JUDGMENT. —Only one .question is 
raised ‘in this secona appeal. It:appeers 
that the appellant who. was the plaintiff 
had his suit dismissed in. the Court of first 
instance.. He went, to. the Court of. the 
District © Judge and. filed em appeel. 
According to the valuation of the appeal, 
which was the same as the valuation of the 
suit; the proper. Couré-feé payeble was of: 
Rs. 55, t.2., Rs, 10 in respect of 2 declara- 
tion. which was being claimed and Rs. 45 in 
respect of the claim for possession _ 


= = = =! _ ~- > uw 


The memoranduin ‘of spel was filed 
ona ten rupee, ‘Stamp. onthe 4th ‘November ^. ^ 
1921. 

co was the do te. on Which the Courts 
opened after-the long vacation. "The Mun-: 
satiti recorded a report on the memorandum | 
of appeal sa L the appel was: with- 
randum of “appeal - ae insufficiently 
stamped. On the 7th.. “November oe 
the learned District - Judge - recorded. # 
following orderi— ^L... 

"Iam not prepared to ilis further time 
as only. Rs. ‘Fo Cotrt-fee. stamp. has been: - 
paid and Rs. 55 were due. ‘The appeal: 
will be rejected as insufficiently stamped,” ° 

We may- point out, in the first place,, 
that the- learned District Judge had no: 
tight to reject-the appeal. on the ground’ 
that it. was insufficiently stamped, ‘The: 
power of rejection in respect of:a memos, - i 
randum of appeal are set out: iti O, XLI, 
f. 3.. Again, it does not “appear: front: 
the . Judge’ S ‘order, although he says that. 
he is ,not'prepared to allow further time,” 
that any time. had been allowed. “to. the- 
appellant to make good the deficiency,’ 
It is true that under section 149 a. discre-; 
tion isreserved.to the Court in the matter 
of granting time for the making up of de~: 
ficiencies in Court-fees, and if we were: 
satisfied in the present case that the learn- 
ed Judge had exerciseo amy discretion we” 
shoulc.not have interfered, It. does -nots 
howeyer, appear that the. learned Judge: 
really did exercise any discretion in the; 
matter. Me does not give any reasons 
why he is not prepared to allow the- de-. 
ficiency to be made good. We think the- 
proper course? therefore, is to allow.this. 
appeal, set aside the order of the Court. 
below and direct the appeal to be feturned’ 
to the District Judge, who- will give the 
appeliant an opportunity . of. showing. cause 
why” the Court's discretion sHotild be 
exercised in his favour under’ the provi- 
sions ofsection 149; of the Code of Civil 
Procedure. Costs to abide. the result, 
We may note for the information of thé 
learned Jude” that the full deficiency- 
which wes payeble in the lower Appellate 
Court. has already. been paid into this 
Court. ~ ` m DU" 

ZK. > - - -o Appeal allowed, — 
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. . PATNA HIGH COURT, - 
AÁPPÉAI FROM APPELLATE DECREE NO. 1098 
. OF 1921. ; 
_ July xr, 1923. 
Present i— Justice Sir B. K. Mullick, KA, 
. and Justice Sir John Bucknill, Kr. — 
| SHYAM SUNDER RAI AND 
OTHERS—DEFENDANTS-- 
APPELLANTS 
E e versus 
- JAGARNATH MISRA— PLAIN'MEF-- 
a RESPONDENT. 
Hindu Law — Joint family— Alienation by 
- one co-parcener — Co-parcener contesting alienation 
whether can sue for his share only— Amendment 
of plaint, whether can be allowed in second appeal. 
A co-parceneriu a joint family property who 
establishes that a member of the family has alien- 
ated the property without legal necessity can sue 
to recover the whole property. He cannot be 
allowed to sue for his own share or any specific 
portion thereof, for the simple reason that ina 


Mitakshara joint family no particular share can . 


be predicated’ as belonging to any individual 
member, (pP. 759, col. 1.] 

Plaintiff sued to recover his share of the joint 
family property from the transferees who had 
purchasedit froma co-parcener. The plaintiff 
alleged that his father had separated from the 
vendors and held his half share separately. It 
was- found that the plaintiff was not separate 
at the time of the sale: 

Held, (1) that inasmuch as the plaintiff had not 
only omitted toaskfor the recovery of the whole 
property but had also failed to implead his co- 
Shaters, the suit could not be entertained; 
[p. 759, col. 1.] 

(2)that it could notbe contended that as the 
plaintiff was entitled to sue for the wholehe was 
entitled also to relinquish his clainrtohalf and to 
i e a decree for the remainder;  [p.759. 
co 2 1. t 


- (3) that the plaint could not be allowed to be 
amended at that stagein second appeal andthe 
plaintiff could not be allowed to alter the whole 
aspect of the litigation by including an additional 
prayer for relief and by bringing new parties 
on the record. [p. 759, col. 2.] 
Banwari Lal v. Sheo Sankar Misser, 1 
. And. Cas. 670: 13 C. W. N. 8r5, and „Mohuni 
Ram- Sundar Dass v. Barham Deo Narain 
Thakur, 2 Ind. Cas. 986; x4' C. W. N. 552, re- 
ferred to. E i 


Appeal from a decision of the Subordi- 
nate Judge, Bhagalpur, dated the gth May 
I92I,.confirming a decision of the Munsif, 
Bhegalpur, dated the 28th June 1920. 


Mr. Nirsu Narayan Sinha, for the Appel- 
lant. | 

Mr. Sushil Madhav Mullick, for’ the 
Respondent, i 
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JUDGMENT. 

Mullick, J.—This second appeal raises 
the question of the right of a co-parcener 
in a joint Hindu family governed by 
the Mitakshara Law to bring a suit for 
the recovery of his share of the 
property from transferees who have pur- 
chased the property from a co-parcener 
claiming to act on behalf of the joint family 
and who have failed to prove that the sale 
was made for legal necessity. 

The plaintiff and his father Bulan re- 
presented one branch while Makut and 
Babuian represented the other branch of 
the joint family and on the 75th. November 
1907, the property in suit was sold by 
Bibujan and Makut to the defendant 
for a sum of Rs. 3,350, the plaintih alleges 
that in 1902, his father separated from 
Bibuian and Makut and beean to hola 
his half share in the property separate 
from them. The present suit was brought 
against the transferees only on the 4th 
July 1918. for a declaration that the plaint- 
ifs half share could not be affected by the 
sale, end for recovery of possession of that 
Share from the defendants. 

The defendants filed a written stetement 
pleading that the family was joint and that 
there had notbeenany separation às alleg- 
ed by the plaintiff. 'The issue upon this 
was: ' Did Bulan separate from Makut 
Lal and Babujan in Pus 1309?” “This 
issue, if decided in favour of the plaintit, 
would have been sufficient for the decision 
of the case, but as the aefendants pleaded 
jointness an additional issue was framed 
and ran as follows: “Was there any legel 
necessity and is the Aobaíla, dated 315th 
November 1907, binding on the plaintiff ? " 
Tae Monsif found that the plaintitt was 
not separate at the time of the sale, He 
found that the family was still joint, that 
there was no legal necessity for the aliena- 
tion, and that, therefore, the sale wes in- 
valid. He, however, gave the plaintiff a 
decree for his half sbare and :hat decree 
has been affirmed by the-lower Appellate 
Court. 

- The present second appeel is preferred 
by the defendants on the ground that, in 
view of the finding that the plaintity was 
not separate at the time of the sale, hfs 
claim to recover a half share cannot be 
entertained, ane 


E 
Vel; 94) 


Now ttpon the authorities this contention 

is undoubtedly correct. A co-parcener in a 
joint family property, who establishes that 
a member of the family has alienated 
that property without legal necessity, 
can sue to recover the whole property. 
He cannot be allowed to sue for his own 
share or any specific portion thereof, for 
the simple reason that in a Mitakshara 
joint family to. particular share can be 
predicated as belonging to any individual 
member, In the present case the plaintiff 
has not only omitted to ask for the re- 
. covery of the w*ole property but he has 
failed to implead his co-sbarers.. There- 
fore, in my opinion, the suit ought not to 

have been entertained. l 

The oniy concession, which the Courts 
have so far made in the direction of allow- 
ing the share of the transferor to be affect- 
ed is, where the share of the transferot 
has been attached in execution of a money- 
decree. In such a case the Courts have 


held that a co-sharer, who sües for the: 


recovery of the whole property, will be 
allowed to recover, but that it will be 
declared that the purchaser of the interest 
of the transferor is entitled to partition 
ani to recover thereafter that portion 
of the property which represents the trans- 
feror's interest therein. "There is no justi- 
fication for the contention that, as the 
plaintiff was entitled to sue for the whole, 
he is entitled also to relinquish his claim 
to half and to ask for a decree for the re- 


mainler. The Courts have tiever- counte- . 


nanced a suit of this kind. 

The question as to other equitable relief 
does not arise in this case, In Banwari 
Lal v. Sheo Sankar Misser (1) a co-parcener 
sued the transferees as well as the co- 
parceners who had transferred the property, 
There a decree was made for the recovery 
_of the whole property, butit was provided 
thet the plaintif should refund to the 
` transferees the purchase-money paid by 


them and in the event of his failing to do . 


So, the transferees. would be entitled to 


retain possession of that share, which om: 
partition would represent the interest of. 
the transferors, A somewhat similar course | 
was followed in- Mohunt Ram Sundar. 


Dass v. Barham Deo Navain Thakur, (2). 


S . 1 Ind, Ces. 670; 13 C. W. N. 815. 
2) 2 Ind, Cas, 986) 14 C. W, N. 552. 
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Ther2 a co-parcener sued for ^ declaration 
that a mortgage in respect of the joint 
family property by his co-parceners was _ 
invalid. ‘Lhe morteagees having brought 
a suitfor the enforcement of their mortgage 
and advertised the joint family property 
for sale, the declaration given to the plaint- 
iff in his suit was, that the whole property 
was liable to be sold in execution of the 
mottzage-decree, it being notified at the 
sale that the plaintiff and his co-parceners’ 
were in possession in proportion to their 
respective interests and that the skares 
of the mortgagor co-parceners were held 
subject to the Hen of the transferees; No 
such equity arises jn the present case in 
ds of the form in which the suit has been 
aid. RS 2 
‘The result might have been otherwise 
if the pleint ft had put his claimin the alter- : 
native and joined his co-parceners as de- 
fendants, but he has not chosen to do so, 
and I think, it is not possible to allow : 
him any equitable relief. - a 
It is, suggested by the learned Vakil : 
for the appellants that we should:.allow 
the plaint to be amended. ` But, having ` 
regard to the fact that the case has now 
reached the second appeal stage and: that 
it was open to him in the Trial Court ds 
soor as the evidence on the issue as to. 
separation was taken, to ask for the ámend- 
ment, I do not think, we should now allow | 
him to alter the whole aspect of the litiga- 
tion by including an additional prayer 
for relief and by bringing new parties on 
the record. mu dio tb 
The result, therefore, is that the decree 
of the lower Appellate Court will be set 
aside and thé suit will be dismissed with 
costs throughout. . 
Bucknill, J.— TI agree. CMT ME 
“K.S. D, Appeal accepted, | 


- 
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/ Te AHÜ-GOVIND PRASAD V. KUNDAN. KARTIK CHANDRA CHATTERJT V. NAGENDRA NATH ROY; 


T ALLAHABAD. HIGH COURT. ..- 


 Sgcóxn crim, APPEAL NO. 1062:0F.1922, -- : 


aos sx, March’ 5, 1923... rus du t 
- Present Mr. Justice Ryves.and Mr. "b 


=i . -; Justice Daniels... zx uv PU 
sAHU GOVIND. ‘PRASAD. AND OTHERS. 
teks —PLALNTINES-— APPELLANTS - Pasa 


pra o Versus. + pee see ig 
KU NDAN ‘AND OTHERS DEPENDANTS- 


- RESPONDENTS. eR 
landlord. ‘ond. tenant—A badi land forming part. 
of town— Tenant, ‘whether entitled to sell site of 
hou isé—Présumption—Muhalla : -Zabtaganj, Najib- " 
abad, whether town. — | i 

The. presumption-which obtains in. agricultural: . 
villages that tenants have not ordinarily the right. . 
to transfer thé sites of their] houses has no applica <, < 
tion to towns. ~. 

Muhalla_ Zabtaganj is a part. ‘of the town of 
aa agen and the residents of the Muhalla have ` 
a right to transfer the. sites of their houses, as pro- 
prietors. MIN 


€ Um E - ^ r * 
A REC - TUE 


- Sécond - e in a. decret: of « tiec 


Subordinate: Judge, = Moradabad,- G ted: 
theyth April-1922. ^ = 474 24s 


Ma Ajudyya. Nath, ‘for-Dr. 8. N. Si, for 
the Appellants. £ 
Mr., G ulzart. Lal, for. “the” _ Respondents. 


JUDGMENT.— rhis TE ‘arises out 
of a suit‘ brought . by. the. plaintiffs for. 
possession of certain sites- in the. town . 
of Najibabad on the. ground: that the trans- 
fer. of these. sites. to the. transferees was 
‘illegal,--the. allegation being thatthe trans. 
ferors. were. the ratyats of the plaintiffs 
who were the zemindars of the village.. 
‘The main defence was that the defendants- 
vendors were not the vatyats of the plaint- 
is. but were entitled es .of right -to dis- 
pose ..of the ‘sites of their houses as they 
chose, . and that the. plaintiff’ s suit. was. 
barred’ bytwelve years’. limitation:. Both 
Courts: have. found that tke M uhalla” of 
Zabtaganj, which is nowa part of the ‘town 
of Najibabad, belonged to the plaintiff’s 
_ predecessors and that the plaintifis, there- 
fore, must be considered to be the zemin- 
days: but both Courts have also found 
that the so-called vatyatsere not tenants 
of the plaintiffs and pay them no rent, 
and that they have exercised full pro- 
prietary rights over their houses and have 
transferred them freely asofright. They 
have accordingly dismissed the suit. 


^The plaintiffs ` in appeal really urge. two 
points :— s 

(x): that it having been, found that- they : 
are -the-zemindars, according- -to the : well-. 
' known,- rule. which eu inae to: perienltaral - 


gta e 


an and ee oe eed zem tt 
12), that in this case the- a is mot. 
sufficient to enable. the Court ; to fina 
: custom - in favour.of the tenants. : EE 
It-is' proved that: Muhalla Zabtaganj; ' 
. whatever it-was originally, --has for-more 
-than fifty.years-formed': part of the: town- 
of. Najibabad and from. 1866 -has been up- - 
der-the control. of thé Municipal Board.” 
It has been leid: down: in this Court. that 
-the presumptions which, obtain rin; 
agricultural villages have: mo application 
to towns.. We find. that; - - the.’ 
” evidence. on. the record, it. we open = 
to.- the. Courts ‘below to. come to ‘the - 
‘conclusion to which they have, asto the- right: 
of the occupiers of -houses to. deal with sites ' 
and; we think. there - can--be- no doubt ` 
as to the correctness ofthis decision. The - 
appeal fails: and 4s:dismissed with costs. : 
E 00 0d a dismissed, 


ad 


- . 
«^ - » F^ "o. *, ex ~% 
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PATNA HIGH COURT. l 
APRA FROM ORIGINAL ORDER. NO. 176 
OF 1922: 
June 26, 10923, - 
NONE justice Sir. B. K-. Mullick, KAG 3. 
' ánd Justice. Sir John. Bucknill - Kr, l 
KARTIK CHANDRA CHATTERJI— i 


4 


S . APPELLANT ... . - 2 

eo. Versus . l j 
NAGENDRA NATH ROY AND. OTHERS ; 
5 -^ RESPONDENTS, . ame 


Civil Procedure Code ( Act, V. of 1908), O. XA 7 


: f 90, scope of — Interests affected by he sale, mean- 


Ael of—. Action: purchaser, whe het can take benefi P 
of. rule. ; 
. The expiession “interests afiected by ‘the ble": 
in r. 06 of Ó: XXI,.Ciyil Procedure Code, mears ; 
interests inthe ptoperty existing before the Sale , 
and which have.been adversely affected thereby. :: 
Rule 90 does not cover :an interest which? has. 
Been treated. by the sale Lun ^ po 


` 
e La = 
4 Pallad am tt > eee = r” ' ^ - 
ae OT. me Lal r $ F. - 
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KAUSILLA KUER V, SUEHDEL ` KF: "D. i. 
Bhavirise i Gopala Krishnayya v. Pahanati of r. 0o of the present Civil Procedure 
Pedda Sanjeeva Reddy, 55.Ind. Cas. 333; 11-. L.; Code are wider ‘than thé- provisions ‘of the 
areas W. N. 152; 38 M. ty, J., 228, former Code: and ` ‘reliance. js placed: UDAN: 
O.-XXI, r. go, Civil Procedure Codé, is designed - ` Bhavinisetit- Gopala- Krishnayya: vaP aha nali. " 
for the relief of the-decree-holder and judgment-'. Padda’- Sanjeeva -Reddy (3). “With great 
debtor so far as material irregularity and. gak respect to the learned: Judges of the Madras ° 


are concerned, The auction-purchaser "cannot, it 
by pleading fraud, take-the benefit'of that rile. ` -High- Court - who-aeeided. that case, -i 


i f-r,.90-- 
He must apply underrule or... - . seems to me that the - -laneuage- O 
Sheo Gobind. Singh v. Dhanukdhart: Singh, or-. precludes us from holding’ that. thet rule. 
Ind. Cas. 774; 19 C. W. N. 1291 and Birj. Mohun .covers an intereste which “has-been created 
ied à Pur t d T 245; 16 ind. Spec -by-the sale itself. < : Interests affected by: 
(6) 6 p Cliciowed C - ^ „the sale’ meem interests -im ther property ; 
Appeal from:an order-of thé Subordinate. 'existing before the sale aud which have'been - 
Judge, - Purulia; i dated, -the 29th. Du. -adversely- affectea thereby.’ - In, this view - 
1922--. rest c - tg elc pn 20i the case the appeal of the auction-p r- ° 
Mr. ES C. Ma ada for ihe. KA -chaser cannot be-entertained ana the-de- 3 
Messrs.- G: C; -Pal ond ‘Noorut Hassan, - cision of the lower Court i is affirmed, ” 


for the Respondents. : oui ov . Dhe- appel is dismissed with "ocsts. Er 
po uw :: JUDGMENT. A deccm Bucknill, J.—I Agree. c oc SA 
Mullick, T. = was ; never ' suggested: ` KS, D; 7€ - A ppeal iils. SA 


in. the Court: -of the Suborainate Judge MW, X E CE UE W: ir (1920 = 
that the: auction-purcháser was: seeking . - : 5. - 


~ 





to set aside -the-sale‘of-the-property in suit.- chan l : VASE E UE 
on-the-ground that the. jrdgment-debtor ` d o ALLAHABAD HIGH COURT.” pcm 
kad no saleable interest therein.- His petiz » - Cv, ‘REVISION PETITION NO: 123 m č 
tion does. not.take' any: such ground and). Da$ oa ir a irop 1922; aja L0 5 
therefore... that. point is * T open to him `- Nagi April TI, 1923. pL s 
before. BS he ee 


Pr esent 1—Mr. Justice Walsh -and =<: 


What he argued. Before ‘the jouer. Cou Mr, Justice -Ryves. 


was that, as:an'auction-purchaser, he was- . KAUSILLA EUER-— PerrrioNER- Tos | 


entitled to come under 0, XXI, T: 00,7- VETSUS 


Civil Procedure Code, ‘to get the sale set: SUKHDEI AND OTHERS OPPOSITE | 
aside on the ground ‘of fraud on the part ‘PARTY, . ^ 

of the aecree-holder. He contended that Succession Certificate Act. (VII of Rago) 
the - decree-holder by not notifying ' the $.9:— Application for certificate by Hindu widow 
encumbrances on the property had induced ——Security, whether necessary -— Reversioners; - 


interests of— Court, duty. of. . 
him-to p2y-Rs. 6,000, wken the property ^ Where the widow of a sépatüted/Eftndu applies ` 


was not.worth that money. It has been for a Succession Certificate to collect. debts due ^ 
settled in this Court; that the auction-. to the deceased, she ought notto be called upon 
purchaser cannot apply except inder O. ^9 give security, There may'be réversion- 


ets who are interested, but it is not the: business > 
XXI, r. 9r, Civil Procedure.Code,. - Rule 90 of the Court lato out ofits way to look after the - 


is “designed. for the relief of the -deoree- . teversionets who-have no vested interest and tò, 
holder. and ‘~judgment- debtor '- ;so' far sas: lari every ihing ee tie Sior, If there + 

terests of the teversioners ` j 
matérial» „irregularity and. fraud are. con-- Aha. d s 


being injured there isa proper remedy for this; 
cerned, the ‘auction-purchaser cannot by and it is not a reason for creating an: obstacle. 


pleading fraud. take. the benefit. of. that. to the widow recovering the debts before mey = 


rüle-and so it has "beer-held in the - Calcutta become ‘time-barred. -[p. 762, col. 2: wt e e 


The object.of-a Court should be to grant certi-% 
High Court;in Sheo Gob,nd Singh. Wi Dhanuk-- ficates to thepersons lawfully entitled to dies - 
dhari Singh (3). and: by the. Privy Council and-not to go_out of its way to make it, difficult : 


in- “Bir, Mohun. Thakur v, ‘Rat Uma Nath for them to obtain them. [p;.762; coli 2:].^ * 


Chowdhry (2). : , * Civil revision’ from an order of; the? 
Itis urged, “however. that the provisions ` aoo Todge, oun i 9 a > 5 ec. 
(1) -21 Ind. Cas, C. W.N. E. DE ustitag Anmaa, ior the reti ioner;^ 
i. 20 C. 8; 19 T. Eon p d. 2 Mz. Mukhtar: Ahmad; for the . Opposites 

10 Ind, Dec, (N. s.) 6 (P, C.),  PÜPIN. "0 eX. Caah 42 


aw ‘ au 
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JUDGMENT.—This fs a clear case and 
we are bound to interfere in revision. The 
learned Judge, owing to a misunderstanding 
on the part of his Munsarim, has declined 
jurisdiction. The Munsarim seems to think 
that the earlier order requiring the security 
to be given, namely, the order made on 
the.6th of January, was the order under 
appeal and a copy of that order had been 
filed, but he says the copy of the subse- 
quent order was filed against which no 
appeal had been brought. This is a mis- 
take. There was a copy of the judgment 
in the case which led to the subsequent 
order of the rith of March, filea in the 
Appellate Court. That judgment simply 
struck off the application for a certif- 
cate, because the widow had failed to 
givé security. It. is true that the 
appellants before the District Judge 
had failed to file a copy of the 
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ascertain at the present moment, she {s 
unable to obtain a decree "because any 
Court in which she happens to sue refuses 
either to adjourn the proceedings or to 
grant her a decree without the production 
of a certificate, while the Subordinate 
Judge refuses to grant her a certificate 
except on ternis which seem to us much 
too onerous. In the ordinary way, a Liadu 
widow ought not to be callea upou to give 
security at all. No doubt, there are many 
reversioners who are interested, but it is 
not the business of the Court to go out 
of its way to look after the reversioners 
who have no vested interest, and to assume 
every thing againstthe widow. The learned 
Subordinate Judge In this case, seems to 
have gone rather far, apparently because 
he thinks that the widow is engaged tn 
handing over the estate, either to her 
brother or to religious institutions but 


formal order, but as the formal order even if she were, there isa proper remedy 
was a precise copy, so fat as its operative for this, and itis really not a reason for 
words were concerned, of the judgment creating an obstacle to her recovering debts 
of the order which they did file, the failure before they become time-barred. It is 
mattered to nobody and the objection really somewhat difficult tosee what the 
is one of those futile and childish objections object of the security is or what rights 
. which bring the law into so.much contempt the reversioners have,even if the lady after 
in the minds of reasonable business people. collecting the money spends it upon her- 
They did also file, quite unnecessarily, self for her own purposes. We will merely 
some writing or order which the Judge say, that the learned Judge seems rather 
made on the 18th of March, stating that he to have gone ott of his way to place 
. had already struck off the application on obstacles in this woman's way and to have 
the rith, so that when Mr. Pullan said, interfered rather unnecessarily on behalf 
that no appeal lay, he haa obviously been of the reversioners. The object of a Court 
misled. Anappeal did lie and a very is togrant certificates to the persons law- 


serious appeal on the merits too. 


We were at one Moment almost inclined 
to make a short cut by passing a final order 
in this case, but we think the better plan 
is to remit the case to the District Judge 
to hear the appeal. We would, however, 
implore him to brush aside these miserable 


technicalities which hamper and embarrass 


and delay and sometimes destroy the rights 


of persons who can ill-affordto assert their 


rights and to get to close quarters with the 
real question. The applicant is the widow 
of a separated Hindu and all she wants 
to do is to collect debts between Rs. 3,000 
and Rs. 4,000 due on Hundis which are ra- 
pidly becoming time-barred. She fs entitled 
te collect these debts and she has a bene- 
ficial interest in them, So far as we can 


fully entitled to them and not to go out 
of its way to make it difficult for them to 
obtain them. 

We allow the application, set aside the 
order of the Court below and remit the case 
to the District Judge with directions to 
hear the appeal on the merits. The re- 
spondents must pay the costsof this appli- 
cation including fees on the higher scale; 
and the District Judge, if in the end he 
decides that Succession Certificate ought 
to begranted unconditlonaily, is to con- 
sider the question of costs in the lower 
Court causea by the objections rafsed 
by the reversloners. 

Z. K, Application allowed, 
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ALLAHABAD HIGH. COURT. 
LETTERS PATENT APPEAL NO. 129 OF I92I.. 
May 3, 1923. l 

Present:—Sir Grimwecd Mears, KT., Chief 

Justice, and Mr. Justice Piggott. 
AHMADULLAH — PLAINTIVF— APPELLANT 

~  UETSUS 

ABDUL RAHIM— DEFENDANT- 
; RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 83— 
Mortgage—Tender—Refusal to accept—Mortgage, 
whether extinguished—Morigagor in possession as 
tenant-—Ejectment, 

The making by a mortgagor of a deposit 
under section 83 of the Transfer of Property Act. 
which the mortgagee refuses to accept, docs not, 
épso facto, extinguish the mortgage. The parties 
remain in therelationshipto one another of mort- 
gagor and mortgagee, anditis forthe mortgagor, 
dissatisfied with the action of the mortgagee 
in refusing to accept the money depositedin full 
satisfaction of the mortgage, to bring a suit for 
the enforcement of his legal rights. Unless and 
until he does so successfully, the mortgage still 
_ subsists, and if the mortgagor happens to bein 
possession of the mortgaged property as tenant 
of the mortgagee the latter is entitled to eject 
him in accordance with the terms of the tenarcy 
notwithstanding the tender. [p. 764, col. 2.] 

Appeal, under section Io of the Letters 
Patent, from a judgment of Mr. Justice 
Stuart, reversing a ecree of theSubordinate 
Judge of Agra. | 
. FACTS appear from the following judg- 
meatof the Subcrdinate Judge, Agra i— ` 

“This is an appeal egainst a decree 
cf the  Munsif of Agra dismissing 
the plaintiff’s claim for ejectment and 
recovery of Rs. 36 rent. The facts are 
‘that the defendant wes owner of the house 
in suit and morteaged it to the plaintiff 
with possession but on the same dav took 
itonrentat Rs. 3 per month under a sarknat. 
The tent of three years fell into arrears 
and the plaintiff gave a notice under sec- 
tion 106 of the Transfer of Property Act, 
but the defendant refused to vacate the 
house and, therefore, this suit was filed. 
The defence was that the mortgage was 
no longer subsisting as the mortgage-money 
had already been deposited under section 
83, and, therefore, the plaintiff had no 
tight to bring this suit. The learned 
Munsif has held that the mortgage-money 
had been deposited and, therefore, this 
relationship of landlord and tenant' no 
longer subsisted between the parties, 
and on that finding he has uismisstd the 
suit. The plaintiff appeals. and the 
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- only point for determination is, whether 


the fact that the mortgage-money 
has been - deposited under section 83 
extinguished the mortgage. Itis. admitted 
that the tender under section 83 was not 
accepted by the plaintiff. I do not see 
how can it be said that the mortgage has 
been extingiuished. When a tender under 
secition 83 is nét.accepted the mortgagor 
can bring a suit for redemption but if 
the tender extinguishes the mdrtgage, how 
can a suit for redemption be brought? 
No suit for redemption can be brought 
after the mortgage is extinguished. A 
tenier under section 83, when not accepted, ` 
does not extinguish the mortgage and the 
mortgagee continues in possession as. a 
mortgagee though he is liable to account 
from the date of the tender. [See Rukhmint- . 
bai Subraya V.. Venkatesh Bab Prabhu (x) ] 
I do not agree with the learnea Munsif 
thet the mortgage has been extinguished 
and the relation of landlord and tenant 
does not subsist between the parties. ihey 
are still mortgagee and mortgagor and 
landlord and tenant. The appeal prevails . 
and is allowed with costs. The result 
is thet the plaintit's suit is decreed with 
costs in both the Courts." 

Further facts appear from the following 
judgment ot Stuart, J. :— 

“The facts are as follows:— 

‘Shiekh Abdur Rahim executed a mort- 
gegeofahouse in Agra, by way of condi- 


tional sale on the 26th of June 1910, in 


favour of Sheikh Ahmadullah for a consider- 
ation of Rs.gg-15-0. On the following day; 
Abdul Rahim executed a Kivayanama by 
which he agreed to take the house for three 
years as ‘tenants from the mortgagee 
on a monthly rent of one rupee. 
The deed provided for redemption within 
a period of six years. Sheikh Abdul ' 
Rahim continued in possession of the 
house during the period prescribed in the 
Kirayanama and afterwards. In the year 
1918 he was still in possession, altkough 
the term of the Kivayanama had expired 
nearly 5 years before. He owed three 
years’ rent. He then mortgaged the pro- 
perty again to Musammat Mariam, and it 
was agreed that she should pay Rs. 99-15-0 
to redeem the first mortgage and Rs. 36 
which he owed forrent, to Ahmadullah, 

(r) 9 Bom.L.R.958; 31 B. 527. |. — 


m 
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- 
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< redemption. after -six- years. I 
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.She-accordingiy paid. Rs. r35-I5-0 into 
Court under.section 83, Act IV of 1882, 
on the 3rd of April 1918.” Ahmadullah 
réfused to take the money out. Ahmad- 
ullah instituted a suit on the 4th of Sep- 
tember .1918. Xe did not say anything 
inthe plaint about the existence. of the 
mortgage,.. or the fact that the mortgage- 
-money.and therent due had.been tendered 
to him, He stated that Abdul Rahim was 
a monthly: tenant: of the house and that 
he hed-sérved a notice on him to quit 
because he had not paid 3 years’ rent. He 
sued for Rs. 36 rent and for the ejectment 
‘of Abdul Rahim. The -learred Muns? 
dismissed thesuit. He held that, although 
the niortgage was not extinguished by tke 


‘tender, the tender was a good tender and 
. a tender whichthe plaintiff ought to have 
I accepted, and that, after the tender was 


made; the plaintiff's position resembled 
that of a:trustee on behalf of the defend- 
ant. As the arrears of rent had.also been 
tendered, he came to the conclusion thit 
the: plaintiff was not entitled.to eject 


“ the defendant or to any other relief. An 


appeal was filed to the Court ef the Sub- 
ordinate Judge., The learned Subordinate 
Judge came to the conclusion that the m oit- 


gagestil existed, and thet the plaintiff 


was entitled to possession as mortgagee 
and aslandlord.. He, therefore, decreed tle 
suit. he. case comes here in -second 
appeal. - The Courts below havenot quite 
appreciated the facts. The mortgage is 
a mortgage by conditional sale. -Itis not 
a usufructuary mortgage. It -contained a 
clause: that the mortgagor could not rte- 


. deem after six years had elapsed. This 


clause could not. operate tosextinguish 
the mortgage until the. plaintiff had ob- 
tained a decree for foreclosure. It is very 
elear what the plaintiff hasdone. He wis! es 
“to obtain the property. He has, there- 
iore, refused to accept the tender. If he 
can: get possession of the property “he 
thinks ‘he willbe in an assured positior 
for then, if the defendant, sues to redeem 
he willput up against him the clause 
in the mortgage-deed debarring him irom 


no ‘opiniori onthe value of this plea, Lut 
he evidently. thinks it a good one. Unless 
he'éan obtain possession he will rot keji, 
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apply for foreclosure and then the Court 
will be in a position, apart from thé pro - 
Vistons of the deed, to allow the defendant 
an opportunity of redemption. This is, 
I think, the reason why he hásseid nothiig 
about theterms of the mortgage-Ceed in 
his plaint. He has clearly brought tbis 
suit for ejectmert ofthe defendant as his 
tenant in order to enforce his mortgage. 
The suit should have teen a svitfor fore- 
closure. For the reasons that the plaint- 
iff has deliberately not disclosed tke tive 
facts and has sought a wrong. reiredy 
his suit must be dismissed. I, therefore, 
allow the appeal and direct .that the 
plaintiff's suit stand dismissed. The plaintiff 
will pay. his own costsand tkeése of tle 
defendants in all Courts.” i 
; vd Uma Shanker Bajpat, for the Appel- 
ant.  - E 
Mr. Narain Prasad Asthana, for the 
Resrontent, - 
JUDGMENT.— The facts:out of which 
this appeal arises are Lest statec in tle 
judgment of tke lower Appellate Court, 
deted the 24th of. July 19109, where the 
essentiol question for determination is clear- 
ly set forth. That question is,- whether 
‘the making Fy a mortgs gor of a deposit, . 
under section 82 of tke f'rensfer of Property 
Act, ipso fac o extinguishes the mortgage 
in spite of the fact that the mortgagee has 
refused to accept the deposit. In ovr 
opinion, that.question cot only bé answerea 
—asit was answered by the lower Appellate 
Court— the mortgage Js not extinguished. 
The .parties remein in the relationship 
to one another of mortgagor and mortgagee, 
itis for the mortgegor,- dissatisfied with the 
action of the mortgagee in refusing to 
accept the money depositen in full satisfec- 
tion of the mortgage, to bring a ‘suit-for the 
enforcement of his legal rights. Unless 
and until he does so successfully, the 
mortgege still subsists. There is some 
complication introduced- into the present 
case by the-fact that the mortgzge had teen 
followed by a contract of tenzncy, tke wort- 
gagee having left the mortgegor,in posses- 
sion ss his tenant. We co not see that 
this circumstence in any. way. effects. 
the principle we Lave jus} laid down; or. tke 
applicability ofthat principle to the parties 
-whose case is now _befofe-us.. Ike mort- 


so good. a «position forsthen- he must -gageeiis constructively in possession of, the 
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property throtigh his tenant, who happens 
to be also-his mortgagor. ‘He is. entitled 
do a decree for "ejectment: , If. the claim 
for rent, „which - was also put- forward’ by 


the pláintifti in the suit, had been on account `! 


of rent falling due ‘after the deposit made on 
behalf of the mortgagor, it would . have 


been necessary for the Court to Consider | 


“the operation of section 84 of the "Transfer 

‘ot Property Act, No, IV. of 1882. But 
the Claim is ôn account of rent which fei 
due before: that date. We think the deci- 
‘asion of the lower ‘Appellate. Court was right 
‘and that it should not have been disturbed 
by the learned Judge of. this Court. We 
‘allow this appeal, set aside the decree af 
tne learned Judge of this Court and restore 
that of the lower Appellà ate Court, All 
costs in this Court will be paid by the de- 
fendant-respondent, _ 


Z. K, Appeal allowed. 


£o = ^ m badhak 


. PRIVY COUNCIL. - 
APPEAL FROM THE MADRAS HIGH COURT.. 
' ` November 8, 1921. 
"Present : —Lórd Buckmaster, Sir John 
Edge, KY., Mr: Ameer Ali and Sir 
Lawrence Jenkins, Km. : 
' VENKATA ROW alias GANESH ROW 
: (StNCE-DECEASED)— PLAINTIFF ` 
ag. 58 — APPELLANT 
Versus ES 
` TULJAR AM ROW AND OrüERS— 
DEFEND ANTS;—RESPONDENTS, 
^ Hindu Law-—jJoint family—Decree in Panay 
of one branch — Compromise.. agreement - -by mana- 
ger releasing rights under. deċree—Minor son, whe- 


they bound— Additions to Jamily pendente- lites. 


effect ef. ^ 

.In.a suit brought. by. one member of a dob 
Hindu family. against the. manager. for rendition 
of accounts, partition and other reliefs, twodecrees 

ere passed making the manager liable to pay to'R 
and his branch ofthe family certain sums. -R pùr- 
porting to act,on:behal}) of-himself-and his soren- 
tered into a coifipromise, whereby he. relinquished 
all claim under the decrees. ^ The son on attaining 
- majority sued to recover under: the .decrees 
Qn behalf,of the joint: family and iti was 
eventually held by the zv Council that 
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the compromise agreement was not binding 
upon him- and. that he ought’ to be 
remitted to His.original rights under. the 
decree. The suit was remanded for decision as 
totheshareto whichhe was entitled. Meanwhile, 
two othet sons had been born to R: 

Held, that, in the events that had: happened, 


- 
--— bd ~ -s ^ kad 


—- 9 


- the compromise agreement® must be regarded 


as.failing wholly to convey any of the. joint 
estate at all. [p.'767,coli1]- -. 


© Consolidated appeals being. cross-appeais 
from a judgment and decree of the Madras 
High Court, dated the 30th August 1916, 
varring a decree of Wallis, J., dated the 
18th December 1913, madè in- Civil .Suit 
No. 194 of 1906, and Appeal. from-.en order 
of the High Court, ‘dated. the 3oth August 
IQIG, made in Petition No. 2684 of 1914. 


~ Messrs, De Mec if K. C,- and Ken- 
worthy Brown; for the Appell ant. 
Messrs. Upiohn, K: "i and Dube, for 


Respondents Nos. 3 and 4. 

Mr. C. D. Murray (Solicitor-General for 
Scotland) and Mr. aay. for mm 
Row, Defendant. . 

JUDGMENT. 


Lord Buokmaster.— The real. ques stion 
for determinationin these appeals, is .as 
to. the effect of a compromise entered 
into on 21st. November 1897, between 
Rajaram Row, purporting . to ect both 
for himself and as, guardian of his 
minor son Venkete , Row, ..nd jTuljerem 
Row. The comprorüise related .to certaiti 
claims then existing between Rajaram Row 
‘ana his son, as constituting. a joint Hindu 
family, í gainst Tuljaram. Row, and 1t arose 
in this manner. Originally, Venkata Row, 
together. with his four sons, Remachend- 
ra. Row,  Luchmen? Row, Rajatem 


' Row ‘and “ Tuljarani Row; .formed. a 
joint Hindu 
 Mitakshare 


family, governed by the 
Lew. Venkata Row died in 
"1871, survived by his sons, end in 1887 
the joint family wes dissolved, and a- aivi- 
sioa of. the joint estate took, place, leav- 
ing the gteater pa rt titin the hands ond 
unier the control. of Tulerai Row, who 
‘wes the thensgér of‘ the family, -In -1886 
as it was ‘brought by Atinaram,. iie. Son 
“of Tachmana, p against Tijera. "Rów, 
for the pürposé of ascertaining’ thé éxtent 
of the family essets remaining in his hands, 
for the necessary. accounts, partition sané 
other. reliefs; enda this suit: all the füeinbers 
of thé -fè mity Were parties,’ Two: decrees 
were made in that suit, one'on 21$t Octobej 
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and the other on 17th August 1897, ond 
by these orders Tuljeram Row wes decree 


és liable to pey to Rajaram Row and his 


branch of the family certain sums of ru- 
pees. The compromise, to which refer- 


ence has been made, was a compromise | 


of the rights possessed by Raja Ram Row 
and his son under these decrees. 

. Thecompromise wese very simple matter. 
It consisted in relersing Tuljarem Row 
from all liability to make the payments 
_ which he had been ordered by the High Court 
to make, payments which were on the face of 
them considerable in extent, and the only 
considertion mentioned was.that Tuljaram 
would agree not to prosecute an appeal 
which he then had on foot against these 
orders. In other words, Rajaram Row, 
acting in his own interest and on behalf 
of his infant son, geve up and surrendered, 
without any further struggle, all the 
rights to which he was then entitled, toge- 
ther with his son, in the decrees of Oc- 
tober 1896, and August 1897. 

. Itis not surprising, in these circumstances, 
that on Venkata Row attaining his mejor- 
ity in 1906 he should have taken steps 
to challenge the velidity of this compromise, 
A suit was accordingly instituted by him 
under the name of Ganesha Row against 
Tuljaram.and Rajarem Row, seeking to 
recover the monies. mentioned in the decrees 
as "the undivided son” of Rajeram Row. 
He feiled both before the Judge of first 
instance and in the Court of Appeal. The 
matter then camebeforethe Judiciel Com- 
mittee— Ganesha Row v. Tulja Ram Row (1) 
—anud on 8th April 1913 it was decided that 
“ the compromise did not bind and could not 
bind tleinfant, who ought to be remittea 
to his originel rights under the aecrees in 
the suits referred to and the case was re- 
mitted to deal with the remaining issues 
on this footing. 

Two further sons were born to Rajaram 
Roy before the case came on for hearing 
on remand, and as they were also members 
of thejoint family with their father and 
the plaintiff, they wereadded as defendants 
and are the third and fourth respondents 


(1) 19 Ind, Cas. 515; 36 M, 2905117 €, W., N. 765 
IX A. L J: 589; 18 C. L. J, 1x; rg Bom. I, R. 626; 
r4 M. I. T. 1, (1913) M, W. N 5751 28 M. L. J. 150 
401; A; 338 a)i 
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in these appeals. Onbehalfof the plaintiff 
it wasargued thatthe compromise became 
Wholly ineffectual by virtue of the order, 
as the family had never been divided, that 
Consequently thenew members of thefami- 
y were entitled to their share and their 
rights could not beestablished if the com- 
promise remained. 

Wallis, J.; before whom the remitt- 
ed issues were tried, decided that 
Ganesha could only be entitled to a 
half share but es the further members 
of the femily had come into existence, 
namely, two further sons of Rajaram, 
he directed tiat they should be addea as 
defendants, and on this being done he de- 
creed that Ganesha ana nis two brothers 
were together entitled to a half share of the 
monies with interest, in other words he 
gave Ganesha one-sixth of the Whole. The 
judgment also dealt with other matters 
no longer material, and it gave rise to - 
as many-as four appeals, of which it is only 
necessary to consider that of Ganesha 
whose representatives are the present ap- 
pellants. His appeal failed  beceuse the 
High Court regarded the oraer of the Privy 
Council as rendering the compromise bind- 
ing on Rejaram Row's then existing share 
but, in fact, the order only declared the 
compromise was not binding on Ganesha 
Row, who was remitted to al) his original 
rights under the compromised suits. 


The appellants urge that, in the events 
that have heppened, this entitles the whole 
family to share in the whole fund, as other- 
wise the rights cf the eppellants would 
have been seriously curtailed by the order 
which intended that they should be pre- 
served. l h 

Their Lordships think that this argu- 
ment is well-founaed. The agreement of 
21st November 1897 did not purport 
to bea release of indiviaval rights or shares 
in thefund atall;it did not purport to effect 
any division of the joint family estate that 
then existea between Rajaram and his son 
in the subject-matter of these decrees, 
On the contrary, what it purported to do 
was, to release the whole of the debts that 
were then owing to the joint family, in 
consideration of "«1uljaram not prosecuting , 
his appeels. 

Now, it has been held by this Boerd 
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that that attempted arrangement failed 
so far asthe infant was concerned; and; if 
it failed so far as the infant was concerned 
their Lordships think that, in the events 
that have happened, it must also be re- 
garded as failing wholly to convey any of 
the joint estate atall. They have arrivec 
at that conclusion for these reasons, Raja- 
ram Row, unless he was attempting to 
divide the joint family, could only deal 
with this property with the consent of his 
son or in his capacity as manager of the 
estate, In his capacity as manager of the 
estate he was only able to deal with it for 
certain limited purpeses, and none of those 


purposes ere, or can be, suggested as the: 


consideration why these considerable sums 
were released. It follows, therefore, that 
the attempt to alienate or to release, from 
the estate these substential portions of the 
joint family property failed, and that 
there was no efficacy given to the 
arrangement that was then contemplated. 


Their Lordships have expressly stated ` 


that this is their view of this agreement 
in the events that happened. It might 
possibly have been that different circum- 
Stances would have arisen if Venkata 
Row, the son, had predeceased his father 
. and there had been no further members of 
the joint Hindu family. In that case it is 
possible that the arrangement would have 
been one which Raja Ram would have been 
unable to dispi:te; but those are not the 
-carcumstances that exist at the present 
time, Atthe present time the joint family 
continues; the joint family finds that this 
is a portion of the joint family estate which 
has been improperly elienated, and which 
they are entitled to recover. It, of course, 
follows equally upon that that Tuljeram 
Row will be entitled to prosecute his appeals 
and their Lordships are a little astonished 
to find that, although liberty has beengiven 
to him to proceed, an order has been made 
which has restrained the prosecution of- 
these appeals until after the hearing of 
these appeals by this Board. Were this 
matter ordinary English litigation, of course, 
no Tribunal here would consider hypotheti- 
cal rights, the exact character anu extent 
of which cauld onl} be ascertained after 
the hearing of other pending litigetion; 
but unwillingness to let litigants, who have 
eutrusted thoir disputes to. the Board 
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a pl^ce so fer 
distant as India, be disappointed in receiv- 
ing judgment, has led their Lordships 
to disregard: the ordinary rules that ^re 
followed in these metters, ana to heer 
the appeal, notwthstanding the fact that 
itis impossible to know fhe exact amount 
upor which it wijl operete. 

In the result their Lordships will hum- 
bly advise His Majesty that the decrees 


_of the High Court ought to be set aside, 
-and thatit ought to be declared that, what- 


ever sums may ultimately be recovered 
in respect of the monies tbat were ordered 
to be paid by the decrees of 21st October 
1896, and 17th August. 1897, referred to 
inthe agreement of 21st November 1897, 
form part ofthe joint family estate which 
was constituted ón 21st November 1897, 


by Rajeram Row ‘ana -his son Venkata 


Row. If, on the other hand; that family 
hes, as is stated, been dissolved, the 
declaration will be that the shares in the 
monies are to be fixed as atthe date of 
its aissolution. «as regards the further 
appeal, Tuljaram Rew is entitled to have 


the case remitted to the High Court to 


hear the eppeal Original Side Appeal 
No. 4 of 1897, and to issue a revised 
decree in Original Suit No. 266 of 1886, 


- finally determining the sum, if any, thet 


is dae, 

As regaras the costs, the respondent, 
luljaram Row, must pay one set between 
the appellants and the respondents, Rema- 
chardra Row and Radha Bai, 

K.S. D. Deorees set aside. 


Solicitor for the Appellant:— Mr. Douglas 
Grazil, l 

Solicitor for ist Bespondent:—Mr, W. 
Graham Pole. . 

Solicitor for other Respondents :—Mr, 
H. 5. L, Polak. l ; 
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e - ALLAHABAD. HIGH. COURT.. 
Econo Civi, APPEAL NO. 1697 OF 1927. 
^ June. 20, 1923. . . 
^ Pre sent : '— Mr. Ju stice Kanhaiya Lal. 

S weh N TAMAT-ULLAH ~ DEFENDANT— 
ide APPELLANT —— 
versus- `- : 

.. Musammat SAi UT-UN. -NISSA BIBI= 
us PLAINTIFF— RESPONDENT.: 

sU. P. Land’ Revenue Act (IIT of IQOI), 6.119 
S Partion of Jand anå trees standing thereon— 
_`-Trees! allotted to one co-sharer. and -land-to another . 
cmSWiL for removal: of ind whether Mp SUE 
' Limitation. EE 


> Tf ‘on) partition. of a village | a: -certain plot: is 
allotted. to one co-sharer, and the trees standing ~ 
thereon are allotted to another, the former is en» 
titled to have the-trees removed from the plot, 
provided he sues the latter for this purpose with- 
in twelve years, from the date of the partition. - 
a Sarup-v.. Lala, 42 Ind. Cas. 589; 15 A. d. J 
7571. 39 A. 707 (E. B.), distinguished. : 


Second appeal: against: a. decree ol the - 
Additional District Judge, ‘Gorakhpur, 
dated the 24th of September 10921; 

* Mr. S. P, Sinha; for. the Appellant. 

Mr. Harlbaus Sahat, for the Respondent, 


UJ UDGMENT. — "ihe question for consider- 
ation in -this-case is, whether the plaint- 
if-is entitled. to an -order.directing the 
defendant to .remove the trees standing 
on old plot No. 97-13 corresponding with 
No. 123 new khasra of M otz« Simra -Lappa, 
fhe parties wére co-sharers. of. the village ; 
but by a partition effected in 1909 the said 
plot was awarded to -therplaintiff and’ the 
trees: standing "thereon “were awardeu: to 
the defendant. The entire. plot No. 97 
was apparently a waste land covered by 
trees, ~The. partition: record... summoned 
shaws that one of the co-sharers Musammat 
Amna claimed the entire plotas her separate 
magbuza land; but the Assistant. Collector 
teld; that the plot in:question was not her 
magbuza land and could not be.allotted 
toe her share with the trees standing there- 
on. That order was upheld on appeal by 
the Collector. 'The result thereof was that 
the land was divided separately from the 
irees; and some of the trees fell to the 
share of the defendant; while others fell 
to the shares of the other co-sharers. 
tion x18 of the U. P, Land Revenue Act 
has no application by analogy or othet- 
wise, Section 119 might have. been applic- 
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abi; had it "bein alleged ct Wat- ‘the: trées 
in ‘question had: been planted ‘and possess- 
ed by- thes defendant: or hi$ predecessor- 
in-interest prior to the partition-;but there 
is no. allega tion: in the; written statement, 
that. that was so.. On. the other. fand, 
_it is admitted - that-the other: co-sharers 
-have , caused. the -trees .-owned, by. them 
cut “down since he. partition, showing 
thereby. that, the. land in question was jungle 
land, ana that the.trees partitioned belong- 
ed to the co-sharers: of -the’ village, : : They 
were separately ‘partitioned accoraing’ to 
their yalue.and dividea between the co- 
sharers in proportion to their shares, -Para- 
graph 9 of- -the tarz tagsim prepared: at.the 
time of the, partition: directed - that- the 
trees scattered about the village. were to 
be divided i in that-manner-between the.cc- 
sharers. -accoraing to. their value end share. 
The decision in Sarup-y, Lala (x) does not 
apply because that wasa case of.a house 
occupied by one co-sharer at: the -time of 
partition, the site whereof was: allotted 
to-another co-sharer and section 118 of the 
.U. P..Land Revenue Act applied. Where 
the trees-are ‘scattered .trees. standing on 
waste land, that €onsideration: does not 
arise ; sand: if a- co-sharer files a suit within 
twelve years from the date of: the partition 
for the removal of the. trees-allotted to one 
co-she rer and, standing on; the lano allotted 
to another co-sharer ne is entitled to have 
the-same removed, and the-land:vacated. 
‘The defendant has no tight to stay on the 
fand against; the will.of- the .plaintitt;.» “Phe 
appeal is, therefore, dismissea "with costs, 


Met ` at -~ 3 - - E 


WEG LE NEC NP MA 

M. A.A. & K,:8; Dy “Akal dismissed, 
[50 m Ind; Cas. 889 15 A, i Te an 30 A, 

707. (E. By. ee eS 
GNE. : 3 S x 
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MUHAMMAD AMIRUL HASAN V, MUHAMMAD JEWAD HUSSAIN. ` E 


‘PATNA HIGH COURT, . 
APPEAL FROM APPELLATE DECREE NG, 914 
OF I921.. 


"8 US 


DEFENDANT NO, I—AÀPPELLANT | 
VET S HS 
Saiyid MUHAMMAD JEWAD HUSSAIN 
-=PLAINTIFF AND ANOTHER—DEFENDANT 
No. 2--RESPONDENTS. 
Bengal Tenancy Act ( V III of 1885), 5.173 (2) 
—Sale in execution of decree—Purchase by judg- 


meni-debtor, whether void. i 

A sale in execution of a decree to the judgment- 
debtor himself is not void but voidable under 
sub-clause (2) ‘of section 173, Bengal Tenancy 
Act, and remains valid until duly set aside, 
(p. 769, col. 2.] h 

Gopal Chunder Miira v. Ram Lal Goshain, 
21 C. 554; 10 Ind. Dec. (yN. $.) 1000, followed, 


Appeal from a decision of the District 
Judge, Gaya, dated the 29th April 1921, 
affirming that of the -Additional . Sub- 
ordinate Judge, Gaya, dated the 23rd 
May 1922. ; Me Ca 


Mr. 5. C. Mütter, for Mr. .Kailaspati, 
for the Appellant. 

Saiyid Muhammad Tahir, K. 
the Respondents. 


JUDGMENT. 

Mullick, J.—Tais second appealis pre- 
ferred by the defendant No. T and relates 
to a question of mesne prcfits. The Mouzas 
Domaand Serambighaweregiven in mukate 
rari settlement by the Maharaja of Tikari 
to Musammat Nankho Saheba, who gave 
a dar-mukaryart to Nawab Syed Ali Hasan 
for his life on the 21st March i871. On 
the 23rd December 1908 Nawab Ali Hasan 
gave to the defendant No. I, Amirul 
Hasan, a thika lease for tke years 1316 to 
1327 F. S, which correspond to the years 
1908 to i919. Nawab Ali Hasan died on 
the 26th February 1313. In the mean- 


B., for 


daughters, 
Nisa Begum, Ead inkerited a Lali sFare in 
the mukarrari and a rent decree was ob- 
tained by the Makaraja of Tikari in respect 
of this 8-anras skare agairst them in 
execution of which ther interest was 
sold at auction on the 17th January 1607 
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Now, the first contention is, that, as Jawad 
Hussain was himself one of the judgment- 
debtors in the suit against Sultani and 
Fakkrun Nissa at which he purchased the 
half share of the mukarrar1, the sale was 
void under the terms of section 173 of the 

engal Tenancy Act.’ That section, how- 
ever, seems to mean that the sale is not 
void but voidabie. Sub-clause (2) of tke 
section which prescribes that the judg- 
ment-debtor Shall not bid for or pur- 


o9 mm 


to bid or to purchase. J conse- 
quences of a purckase withoutthe knowledge 


of the Court and the action to be takén 


tkereupon are set out in sub-clause (e) 


and :t-seems clear that the sale remairis 
valid till it is duly set. aside. There is 
authority for this view in Gopal Chunder 


. Mitra v. Ram Lal -Goshain (13), aud no 


authority to the contrary bas been shown 
to us. 


(1) 2r C. 5541 10 Ind, Dec. (N. 8.) 1099. 
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: The next question is, whether the tenancy 
of the thtkadar Amirul Hasan was deter- 
mined. The District Judge finds as a 
fact that the decree-holder did repudiate 
it and that Muhammad Sadiq, the benam- 
day, attempted to take forcible possession 
of the’share and*was botirid down by .the 

Criminal Court at the instance of the de- 
fendant. It cannot; therefore, now be said 
that the. defendant. had no notice that 
Muhammad. Sadiq. had determined the 
fenaucy. It has "been urged that the 
plaintiff himself! never gave notice, but in 
my opinion Sadiq was at that time the 
penamdar of ‘the plaintiff and his act 
wás the act. of the plaintiff i 

The third pointis, what is the athoulit 
at which mesne profits are to be assessed ? 
The finding of the Subordinate Judge is 
that thé gross "produce of the thika property 
was. Rs, 1,700 per year for tke two entire 
Ho Wzas, and that. half of that amount, 
‘nately, ‘Rs. 850, is a‘ proper assessment 
per anum. The learned Judge agrees 
with this calculation and his finding is a 
finding of fact which cannot be reversed in 
second appeal. 

The appeal is, Vaerefore, dismissed with 
costs.- . 

* Bueknill, J. €: agree. 

Appeal dismissed. 

| K,8.D 
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No appeal lies staal a anant ‘decree. Conse- 
quently, the decree can be set aside only on a 
ground which would justify a cancellation of the 
agreement; for the contract of the parties is not 
the less a contract, and subject to the incidents 
of a contract, because there is superadded to it 
the command of a Judge. (p. 774, col..2.] 

A consent decree cannot haye greater validity 
than the compromise itself, and the Court has 
jurisdiction to set aside the order founded upon 
the agreement when it is established that the agree- 
ment was invalid by reason. of fraud, mistake or 
any other similar circumstance. (p. 774, col. 2.] 

A consent order is a mere creature of the agree- 
ment and if greater sanctity were attributed to 
it than to the original agreement itself it would 
pe to give the: -branch an existence which is inde 
pendent of the tree. [p. 774, col. 2.] 

. Though a suit does not lie to set aside a decree 


in a previous suit on the ground that the Judge 


in passing that decree made a mistake, yet as an 
agreement may be rectified for an appropriate mis- 
take, so may also a consent decree based upon such 
agreement. -[p.775,col. r] a. 

' A mistake on the part of one party only, not 
caused or actively assisted by the act of the other 
co) invalidate an agreement. [p. 775, 
col. 2, 

The law requires men in their dealings with each 
other to exercise proper vigilance and to apply 
their attention to those particulars which may 
be supposed to be within the reach of their obser- 
vation and judgment; and not to close their eyes: 
to the means of information which are accessible 
to them. When two parties are at arm's length, 
either of them may prima facie remain silent, 
and avail himself of his superior knowledge as to 
facts and circumstances equally open to the 
observation of both or equally within the reach 
of their ordinary diligence. [P 773, col. 2; p. 
774 co. 1] + - 

A duty to speak arises "€ and only where 
silence can be construed as having an active prop- 
erty, namely, that of misleading. [i 773, col. 2.] 
- When a consent decree is set aside, the effect 
is to revive the original suit which was terminatcd 
by the compromise decree. [p. 776, col. 1.] 

A party litigant cannot be permitted to retain 
the benefit of a compromise in part and repudiate 
it as to the remainder. ' [p. 776, col. 2.] 

A plaintiff cannot be permitted to retain the 
benefit of a compromise decree to the extent of 
his success and to re-open matters in controversy 
in respect of his defeat. [p. 776, col. 2.] 


Appeal against a decree of the Sub- 


ordinate Judge, Khulna, dated the 31st. 
_ July 1920. ' 
W. Gregory, -Babus Jogendra Nath 


M ER (with lr m Babus Sachindra Pro- 
sad Bose and Binayendra Nath Gangult), for 


the Appellant. 


Dr. Sarat Chandra» Basak and Babt 
Bipin Chandra Bose, for the Respondent. 

JUDGMENT.—This is' an appeal by the 
plaintiff in a suit for: partial cancellation 
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of a decree in a previous litigation, for.re- 
^mvestigation of the boundary between two ' 

disputed tracts of land, for recovery of 
"possession, and for incidental reliefs. ‘The 
‘facts material for the determination of the 
‘questions raised before us may be briefly 
“recited. 

On the 18th February 1857 the Commis- 
sioner of the Sunderbans notified in the 
Calcutta Gazette that various lots situated 
within the limits of the-Jessore and Baker- 
ganj portions of the Sundarbans would be 
‘exposed for sale, in order that settlement 
‘might be made with the highest bidder. 
“Jot No. 5 was purchased by Kamalkumari 
"Chaudhurani, mother of the present re- 
‘spondent, in the name of her officer Nilma- 
"dhab Ray and a patta was granted on the 
i2th May 1857. Lot No. 6 was purchased 
"by George Maxwell Reily, father of the 
‘present plaintiff, and pata was granted 
‘to him on the 15th September 1862. - The 
‘southern boundary of plot No. 5 was identi- 
‘cal with the northern boundary, of plot 
No. 6, and the common boundary line was 
described in- the following terms in both 
the aiias: 
< l'Animaginary line drawn on the font 
of a khal three miles and 1168 feet south of 
‘Rajapur khal on the Bhola river to the 
junction of the Bharani hal with Rainda 
khal and the Rainda khal from’ this point 
to its junction with the B aliswar river." 

It may be stated here that in the Noti- 
fication published by the Commissioner of 
‘Sunderbans, there was a note in the remark 


column -against lots Nos. 4 and 5 to the ` 


following effect: “the boundaries of 
these -two -lots have been re-adjusted, 
so as to give both the river-facing on 
the  Baleswar river. A map showing 
their respective boundaries may be. 
geen .at - the - Commissioner’s office. 
The two lots will be sold separately, and 
their respective areas will be notified on 
the day of sale.” Lot No. 4 was pur- 
chased by the Morels who obtained a patta 
‘on the ist May 1857, later on, that lot came 
into the hands of General Douglas 
and ultimately vested in Raja Durga Charan 
Law for self and his brethers. The history 
of lot No. 4 in the hands of the Laws will 
require mention hereafter. 

On the 29th January 1880 Reily insti- 
‘tuted a suit against Kamalkumari for de- 
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‘marcation ' of. the boundary between lots 
"Nos. 5 and 6 and for recovery of possession 
of such area as might have been wrongfully 
- seized by her. On the r6th. March 1880 
Kamalkumari - filed her written statement. 
-She repudiated the allegation that she 
had annexed any lands of. lot No: 6 to 
-lot No. 5, and also raised three points 

“in ber, namely, first, that the tlaim was 
"barred by limitation, as Reily - had not 
been in possession of the - disputed tract 
‘within twelve years prior to suit, while 
she had been in adverse possession for more 
than the statutory period; secondly, that 
‘Reily could not maintain his claim in res- . 
‘pect of land which had not been included 
in à previous suit instituted by him in 1872; 
-and thirdly, that the -claim could not be 
maintained in respect of the land included 
in tha. suit-of 1872, which had been im- 
properly withdrawn. Issues were fixed on - 
‘the 19th March 1880 and raised, ali the 
stibstantial points in controversy. On the 
‘same date, an order was made for local 
investigation, and the 4m!» was directed 
to prepare a map showing clearly the boun- 
‘dary between the estates, taking as his 
data the maps put in by ‘the parties and 
the terms of their pattas. The Amin sub- 
mitted his report in due course, and its 
‘contents were discussed before-the Judge 
by tke Pleaders on both sides, with the 
‘result that the suit was dismissed as $pecti- 

‘lative on the 14th June 1880. On the 
‘24th july 1880  Reily applied for review 
'of judgment. The contesting parties ap- 

‘parently came to a mutual arrengement, 

for we find that on the r6th- and zr7th 

1880 two applications were 
fled by -Kamalkumari and Reilly. 
They were not identical in terme, but 

‘the perties agreed in substance. Kamal- 

‘kumari stated that if at the local investi- 
‘gation, on determination of the boundary 
of lot No. 5 as stated in her patta it was 

found that she had cultivated lands of 

lot No. 6 belonging to Reily, she would 
abide by the rules and orders that might 

‘be passed by the Court. Reily similarly 
stated that, after determination of the 
‘northern boundary of his lot and after veri- 
fication on local investigation of his patta 
and the map filed by him, he would agree 
to suck order as might be made by the Court 
regarding the possession of so mush of his 
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Jend as should be found in the possession 
-of > 

dipon gtanted on the ith August 1880 
and ‘the suit was restored. On the 2grd 
September 1880 Reily petitioned to the 
Court that, if the District Judge could not 
Aiiinselt hold thé local investigatioti, a Sub- 
.ordinate Judicial Officer of.some other officer 
sof the Court might be asked to undertake 
the work. . On the znd December 1880 Mr. 
-Manmathatiatli Chatterjee; Munsif of Bager- 
hát, who liad been appointed Commissioner, 
filed his report. On the 7th February 
488i Kamalkumari lodged her objections 
to thé.report; On the goth March 1881 
tthe District Judge -pronounced his decision. 
‘Zhe judgment stated that the parties had 
agreed to abide by his decision as well 
woh question of trespass as on that of com- 
pensation: The District Judge determined 
. the boundaty line and directed the plaintiff 
io grant to the defendant a smourasi lease 
of a triangular piece of land to be held on 
payinert òf a premium of Rs. 2,500 and an 
annual rent of Rs. 280. The decree was 
-dtawn up accordingly, and was signed by 
the District Judgé on the goth April 1881. 
On the 8th July 1881 Reily appealed 
40 this Court against this decree, and on 
thé ist August 188r Kamalkumari filed 
a petition of cross-appeal, The appeal 
cand cross-appeal were heard on the 16th 
February 1883 by Wilson and Maclean, JJ. 
Wilson, J., reviewed the history of the liti- 
gation in minute detail, and came to the 
.eonclusion that, as regards the main part 
ef the cafe, no appeal lay, as the parties 
dad agreed to-abide by the decision of the 
Judge on the matter stated in the order 
of the 18th August 2880 (based on the 
-petitions.of Kamalkumari and Reily dated 
6th and zzth August 188c) and subse- 
-Quently modified by the order on the peti- 
tion of Reily dated 23rd September 1880. 
«Lhe judges expressed a doubt, however, 
whether thé lower Court had not, in res- 
pect of a comparatively unimportant part 
of the disputed. land, exceeded the power 
conferred by the -consent of the parties, 
The defendant-respondent theteupon agreed 
to abandon that portion of the property. 
The appeal was -consequently dismissed 
with' costs subject to the small variation 
indicated, and a copy of the 4min s map 
- Was -directed to -be-antiexed to the decree 
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Kamalkiiniari. The review was there- 
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showing clearly the effect of the order of 
the High Court. The decree was drawn 
up accordingly and stated as follows: - 
“The defendant having abandoned het 
claim in favour of the plaintiff to the jungle 


land coloured green in the map hereunto 


annexed, it is ordered and decreed that 


the decree of the lower Court, in so far as 


the said junglé land is concerned, be set 
aside, and that, with this modification, the 


Said decree be affirmed and the appeal 


dismissed with costs." The present suit 
was instituted on the 8th September 
1913 by Alexander Yates Reily, son of 
George Maxwell Reily, against Rajkumati, 
the daughter of Kamalkumari, for can- 
cellation of the decree of the High -Court 
dated  r6th February 1883, in so far 
as that decree had refused relief to the then 
plaintiff in respect of lands excluded from 
the mourasi lease taken by Kamalkumari 
from Reily. The decree is attacked on 
the ground that it was based on an erro» 
neous map which had been produced by 
Reily himself in support of the claim then 


put forward. It has now been established 


that there were two maps of the locality 
in the Collectorate, one prepared in 1857, 
the other in 1862. Both were ‘prepared 
by or under the direction of A. D. B. Gomess, 
Government Surveyor. The map of 1857 
has been designated in the present suit 
as the B map and that of 1862 as the E. 
map. It is incontrovertible that the Noti- 
fication of the 18th February 1857 could 
not have referred to the E map, which was 
not in existence till a later date. Reily, 
however, in his litigation produced in sup- 
port of his claim, not the B map but the 
E map, and the case for the present plaintiff 
is that if the B map had been produced, 
Reily would have been able to establish 
his claim in respect of a larger area than 

what was decreed to him. In the plaint 
in the present suit, as originally framed, 
relief was claimed on the ground of this 
mistake. But, subsequently, the plaint was 
amended, and relief was claimed on the 
ground of fraud, on the allegation that 
Kamalkumari knew that Reily had pro 

duced the wrong map and yet did not apprise 
the Court of the mistake which her opponent 
had committed. The defendant resisted, 
on every conceivable ground, this attempt 
to re-open thedecree of the High Court aftey 


Vol. 74) 
REILY, A. V. 0. RAJEUMARI. 


the laps of 30 years. Seven. points thereupon 
emerged for consideration, namely:— ` 


the B map ? 
(4) Whether the E map or the. B map 
was the “sale map” ? m : 
(it) Did-Reily file the E map under a 
bona fide mistake ? 
(iv) When did the present plaintiff become 
aware of the mistake ? ^ 
. (v) Did Kamalkumari know of the exis- 
' tence of the B map or that Reily. had 
fled the wrong map ? 
- (vi) Was Kamalkumari guilty of fraud'?. 
(vit) Was the decree based on the E map 
‘on the erroneous- assumption that it was 
the. sale map ? l 
The Subordinate Judge has found that 
the B map was the map mentiond in the 
sale Notification, and that Reily relied 
- upon the E map in the mistaken belief that 
it was- the sale map. "These conclusions 
cannot be and have not been- challenged. 
The Subordinate Judge has further- held 
that Kamalkumari was not aware of the 
existence-of the B map, when the litigàtion 
commenced by Reily against her was in 
rogress, and that she Decame aware of it 
the course of a proceeding against her 
carried up to the Board of Revenue some 
years- later by the Laws. It appears that, 
thereafter, on tlie. 24th November 1887, 
the Taws sued Kamalkumari for recovery 
of possession-of land claimed’ by them as 
appertaining to lot No. 4. Kamalkumari 
filed: her written statement ou the 20th 
January 1888. The Subordinate Judge- 
decreed the suit on the 31st August 1889. 
On the 5th December 1889 Kamalkumari 
appealed to the High Court: On the gth 
June 1892’ Petheram, C. J., and Ghose, F., 
reversed the decision of the Trial Court and 
dismissed the suit. It was in the course 
of the proceeding before the Revenue Au- 
thorities which. preceded this. litig tion 
that the boundaries. of lot No. 4 held by 
the Laws and of lot No. 5.held by Kamal-: 
kumari were investigated, and the fact. 
transpired that the map mentioned’ in tlie 
leases was not the E map but the B map: 
The Subordinate Judge is tight in, Jis, 
view that. this became clear. ouly when Mr.” 
James Ellison, Deputy Collector, submitted 
his report on the 30th March: 1886 which. 
fo med the basis of the decision of the Board’ 
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of Revenue pronounced: on the 28th. July 


* er a os 


." X885. ‘Tiere can thus be no doubt that, 
(t) Whether Reily filed the E map or- 


. during the pendency of the litigation: com- 
menced by Reily against Kamalkumari; 
neither of the contestants was aware- of 
the-existence of the B map; and both parties 
acted on the assumption that the map proe-- 
duced by Reily, the map, was the basis of 
the grants. ‘Lhisisnotsurprising. ‘There-is 
no question that the disputed boundary as 
given in the B map was different from the 
boundary as given in the E map; and ace 
cordine-to the B'map there would be more 


acted onthe assumption thi 
produced wa: the correct map: In- 
deed, neither of them even suspected thaf 
another map was in existence: We. are 
thus rot called upon to discuss in detail 
the interesting question raised in argument; 
namely, whether in the course of litigation, 
a duty is cast upon the defendant to set 
the plaintiff right when the defendant dis- 
covers that the plaintiff has acted’ under 
an erroneous impression. The: decisions iir 
Joy Chandra v; Sreenath Chatterjee (x), 

akhorwill Mehera y: Saroda Prosad Dey: 
2). Harendra Lal Riy v. Purna Chandra 
Chatterjee (3), which” show: that a düty- 
to speak arises wherever and' only’ where 
silence can be construed: as having’an active: 
namely, that of-misleading; may’ 
Mfirmative answer difficult; ‘They: 


mana” 


- {T}. | 


32.€. 357; 1: C. Ie J. 23: 
(e) 5 €& le J: Gog | 
(3) = d. Cas. 368; 15 C; E, J. 13%, ok 
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“be supposed to be within the reach of their 
observation and judgment; and not to close 


their eyes to the means of information which. 


are accessible to them.” Where two parties 
are at arm's length, either of them may 
$ ima facie remain silent, and avail him- 
self. of his superior knowledge as .to 
facts and circumstances equally y open to 
‘the observation of both or equally within 
the reach of their ordinary diligence, and 
the novel proposition that a duty is cast 
upon, every litigant to speak - out and set 


right his adversary whenever he discovers’ 


that his opponent has made a mistake, 
.requires very careful scrutiny. We need 
not, however, pursue the matter further. 
We have next to consider, whether the 
decree in the previous suit was based on 
the É map, on the erroneous assumption 
that it was the map mentioned in the sale 
Notification and the grants. The Subordi- 
-. nate Judge has given ample reasons in sup- 
port of his conclusion that the drcree could 
not be said to have been based on this map, 
though the map was part of the evidence 
laced before the Court. The Subordinate 
Fudge felt himself hampered in his decision 
of this point, because the proceedings re- 
lating to local investigation by Mr. Chatter- 
fee, when the suit was re-opened after re- 
view, were 
Those. proceedings are, however, set out 
in the paper-book which was prepared 
in this Court when the appeal was heard 
by Wilson and Maclean, JJ., and they con- 


firm the view taken by the lower '. Court” 


“ag to the scope and method of the enquiry 
‘made ‘by. Mr. Chatter] ee. The map pro- 
duced by Reily was. part of the evidence 
and is mentioned in his report. But wit- 


messes were examined including Gomess : 


himself, and Mr. .Chatterjee made every 
-endeavour to locate the common boundary, 
as set- out in the. leases, by investigation 
on the spot and by. reference to pro- 
minent. landmarks, It is impossible to 
say how far tbe map actually inflienced 
‘and affected his determination of the boun- 


dary- Jine; but his report and proceedings . 


and the record of the. oral and docümentary 
evidence produced before him, leave no 
room for doubt that the map was a small 
part of the materials which formed the foun- 
dation of the decision, . We have, conge- 
quently, to consider whether, in such cire 
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cumstances, ii plaintiff i is entitled to airi: l 
tain this suit for cancellation of the decree. 


.in so far as the decision proved adverse 


to his claim. 

It cannot be disputed that the Acer 
made by the primary Court in the previous 
litigation on the 30th March 188i was in 
essence a consent decree. It was so held 
by Wilson and Maclean, JJ.,and that was 
the reason why they decline to entertain 
the appeal on the merits of the controversy, 
applying tle rule, since then frequently in: - 
voked, that no appeal lies against a con- 
sent decree: Biraj Mohini Dasi v. Srimatt 
Chinta Moni Dasi (4), Bahir Das Chakra- 
varti v. Nobin Chunder Pal (5), Shahzadi ' 
Begam v. Muhammad Ibrahim (6). Conse- 
quently, the decree can be set aside only 
on a ground which would justify a cancel- 
lation of the agreement; for, as stated by 
Parke, J., in Wentworth v. Bullen_(7), the . 
contract of the parties is not the less a con- 
tract, and subject to the incidents of a 
contract, because there is superadded to it 
the command of a Judge. To put the 
matter differently, a consent decree can. 
not have greater validity than the com- 
promise itself, and the Court has jurisdiction 
to set aside the order founded upon the 
agreement when it is established that the, 
agreement was invalid by reason of fraud, 
mistake or any other similar circumstance,- 
The real truth of the matter is, that a consent. 
order is a mere creature of the agreement. 
and that if greater sanctity were attributed 
to it than to the original agreement itself, 
ít would be to give the branch an existence. 
which is independent of the tree: The 
Belleatyn (8); Huddersfield Banking Co. v. 
Lister (9), Alnsworth v. Wilding (xo), Wil-. 
sis v.$ ‘underson, (xx). It follows accordingly 


(4) 5 C. W. N. 877. 
(5) 29 C. 306; 6 C. W. N. 121. i 
a” 59 Ind. Cas. 787; 43 A. 266; 19 A. I, J. 


NC (1829) 9 B. &C. So; 3 33 R. R. 353; 9 L. y 


. 33; 109 313. 
Ko EE Io P. D. 1611 55 L. J. P. 33 53 L 
34 55. 
(9) (1895) T 6. 273; 64 L. J. Ch. 523; 12 R. 
331; 72 L. T. W.R. 567. 


(1o) (1896 E ck. 673; 65 L. J. Ch. 432; 74 Le 
Gi) (hos) Ch 554 77 Ie T. 57 66 L 
11 2 4 7 i 
Ch. 6841 45 W. R. 675. d P J: 
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that though, as riled isi Kusadhaj V. Broja 
Mohan - (12) “arid Bepin  Krishua Ray v. 
Jogeshwar Ray (x 3), | dissenting ` s 
Jogeswar Atha .v. ‘Ganga Bishun. (r4), 
suit does not lie to Set aside à desee 
in a previous suit on the ground that the 
Judge in passing that decree ma de a mistake, 
yet an agréement may ‘be rectified for 
an appropriate mistake, so may also, the 
consent decree based upon such agreement: 
see also Rameswar Pershad. Singh v. Ram 
Bahadur Singh (15), 5 TERN us Das v. Ghana- 
Shyam Naik (16). 

Tested from this point of view, the claim 
for cancellation of the former decree com- 
pletely breaks down.  Reily and Kamal- 
kumari agreed to abide by- the decision 
of the District Judge, as regards the deter- 
mination of the boundary and the form 
of the. relief to be granted on the result 
thereof. No doubt, Reily in his petition 
mentioned his lease as also the map filed 
by him along with his plaint, whereas Kamal-, 
kumari in her petition referred only to her 
lease. The District Judge thereupon made 
an order. in the following terms: pr 


ke = pð c 


a compromise.. It is left to this Court 
to determine finally what is the boundary 
line and to pass such orders as may seem 
to it fit with regard to the possession or. 
restitution of any land as to which trespass 
may be found to have taken place, and 
with regard to compensation in any form. 
The plaintiff asks that I should go personally 
to the dp and the defendant echoes 
the request. I will, if I can. The order 
I now pass is that the review be granted 
and the case remain on tbe file for settlement 
in accordance with the terms agreed to 
as above indicated. 

The parties accepted this.as a substantial- 
ly correct statement of the, position, and 
the re-trial proceeded accordingly, a hae 


(x2) 31-Ind. Cas. 133 43.C. 217; 19 C. W. N, 
22 

e» Wns Ind. seen: 345; 34C. L. J. 256 at p. 271} 
4 8 C Ww. N, 473: 

15 346 703 5.C..L Tg 2 M, Ta T. Foa 
cd .178; 17 M. L. J592 M. k T. 293 


(10) 46 ind, Cas. ; 5341 3 P, L. J. : “465: 
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to the modification’ made by consent on 


. the 23rd September 1880, that the local in- 


vestigation ‘be made by Mr. Chatterjee. 
assisted by the Civil Court Ambu. There was 
thus no mistake either in the formation 
or in the expression of the agreement of. 
the. parties. . There was no mistake which 
would preclude the formation of a valid. 
contract, such as happens when there is 
a mutual mistake as to the subject-matter: 
of the contract, or a mistake is made as to, 
the identity of one of the parties where 
such identity is an inducement to the other, 


to enter into the contract, or where the 


inlistake relates to the nature of the contract 
tinder such 'citcumstancés as would justify 
a plea of now est factum. The mistake. 
made by the plaintiff was in respect of a 
portion of the evidence to be placed before. 
the Court for determination of the boundary 
as Cescribed iri his title-deed. It is difficult 
to see how, in such circumstances; a mistake 
on the part of one party only, not . caused: 
or actively assisted by the act of the other. 
paity, can invalidate the agréement Smith 
v. Eughes (17), Morley v. Clavering (18), 

Tamplin v. James (19), Eastes v. Russ (20), 

We- need not consider what the pos tion 
wouid bave-been, if the other party, knew 
of the mistake and knew also that, but for- 
the mistake “the contract’ would not have, 
been entered. into, or if the other party had 
contributed to the mistake? Bascomb v. Bech-- 
with (21), Caballero. v.- Henty .(22).- Tf, in 


. circumstances. like these, the mistake rade 


by a disappointed- litigant "is to furnisb, 
him with a-fresh. starting point for Keeping 
his © opponerit, in Court, the misforturie of 
the unfortunate adversary would be gravely. 
increased to the public detriment: ~ 
Apart -from-.these_ considerations; there 
ig another weighty. reason why the plaintiff. 
should not succeed iin. this Jitigation.- ‘He: 
seeks, /as-we have observed, not-to get’ aside’ 


(27) - (1871) 6 Q. B. 597; 40 L J. Q. B. po 
25 iT. 329; 19 W. R. 1059. 

(13) (1860) 29 Beav.84; 7 Jur (5. s.) 904; 
30 Beav. 108; 131 R. R. 463; 54 E. R. 338 and 
830. 

Eo] (1880) I5 Ch. D. 215 at pp. 17, 221}, 43: 
L. T. 520; 29 W. R. 811. . 

(20) (1914) 7 Ch. 468; 83 oa Ts Ch. 329; IIO: 
L. T. 296; 58 S. J. 234; 30 T. L. R. 237. M 
(1869) 8 Eq. 100; 38L. J. ME 536 17 2% 
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ae om decree in its entirety, but to re- 

malera oaiy-ià 86 Far ad Judpmeit 

abe iet jur Now, 43 was Somted 


st ir James Colvife. wien the _ case 
ps E. v Roshan Jehan" (23) 
S argued: Before the Judicial C ymin ttee, 


Ka a Consent decree 156 set aside, the effect 
ito revive: ‘the: originale Suit which , was 
terin hated’ by the Comproinike decree. This 
rile is Mantfestl y just aid hàs beefi repeated" 
ly àpplied-- E54 SoloWión V. Abdool Axeea 
(24), SAYAN Ch wid tY Ghote v. "Kiik Chander 
Mu (2 Gih ), Sartesh Chaidiva Basu v. Hari 
L Singh (26), Raj Kumar Rey v. Hava 
Ps fina €, akyan (27), Fateh Chand v. 
NYA Eh h Das (28), Chatterjee Brahmin. v: 
Dig yeudutt-- Agarwal (29), Dhara ahir 
Aja V. Hépiangà Chandra Jana(3o), Refer 
eficeniay also be made x the decisionsin N aé 
v. Gordon Lennox (31), Manohar Lal Ù. 
Jidiciat (32), Partab Sih v. Bhabutt Singh 
(33); Divuluru Vijaya Ramayya v. Davulurü 
Venkütüsubba Rao (34), Venkata Row v 
Fibrin Rao) , reversing: Venkata Rowv. 
javitin- Rdo(36). ‘The: justice of this rule i& 


23) 2°. 1845 3.1, A 20i; 26 W. R. 36; 1 Ind. 


Dec; (N. 8) 412 (P.C), v 
[2 6€, 687; BG L: R. x69; z Tdd. Déc. (8. 8.) 


$9. 
(9 9 C. 81; 12 C. In R. 453; 4 Ind; Dec. (NG) 
1 


a 6) 5 hd: Cas. 236; trc. pol. 346; 14 C. W. 
1, 


E 
E 1o‘Ind, Cas: 355; 15 C. Tj. J. 21 
UE 16. ind, Cas; 988; 2t '€ EA 38 85. 
" #8) 34 id. Cas. 3943 23 C. In]. 


.. (39)- ar ‘Tid: Cas. 6; 27 °C, C. 
W. N. 1087, . ee x J. i id 
(31), (1902). A. 
L. T. 341; sr. W. R 140; 66 J. P. 757; 18 T. I. R 
791. 


(92) 33 E A. 128; 28 A, 85: à C.I.L 8; 8. 
Qin, E Rs 485; 10 C. W: N. 895; o OQ. t 219; 


i. Qu iN IRI IUARUS AUN 710 
(33) “a Hid. Cas. 288; cae A. 182; 35 A. 487; 
one kes. Je ee 17 C. W.N. 116 (1913) íi we M. 
83; 47M: TE, T. Ea 25M Lj. 4985, a A. Te J. 

don I6 Q. C. 247; oi. L. x. Ioor (P. 
SOR. ES dd Cis. gi 39 M. is L T, J: 
30, A wr , 272; 


65; 
(35) 74 Ind. Cas. 765;.49 I. E Ls 
46; 45 -M. 2 SPOLOR. (P.O) 


26:0; WAN: 646; 

316 92) & TE R. (P. €. 65; (ua s "NY. N. 
Ll. jer scd Pass eS € coe 1101; 20 “A. 
bh) 38 iud. pe 


3 ‘Cas; 2 o; (1 Ar, 
gl We 4820 : ie We N. ibo; 


w e 
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To Garu v. 


436; 20 C. 


- 465; 71 In a K. B.. 939; x 


{1925 


manifest; a party litig ant TETE -be per- 
5 ttéd 46 retáin the bete ofa comp omisé 
in pait and reptdiaté it às 16 the remaindet. 
Th the tabe before us, theré was, OH the 
ECL, trial, a Substantial defencéin bar, 
namely, thé plea df limitation, "Thé plea ` was 
abandoned by consetit; and, a8 pointed out by 
Lord Bückiaster, this made the decree a nons 
appéalable coiient: déciee : Rambêhandra 
Chaitina Saku (37). The 
pla laintiff Cànnot mow bé permitted to retain 
he befeft of that decree to the extent of 
his sticcess aiid to re-open matters in contro- 
versy in respect of hs defeat. Ifthe decree 
Was sét aside ih its entirety, the Suit would 
Dé festored and then the defendant would 
Led entitled to urge that the ‘claim Was Hope: 
è:51y Bartéd by limitation. This is à Con. 
big which the plaintiff does Hot wish 
to face, as is abundantly indicated by the 
restricted scope ‘of this litigation. We are 
ef opinion that tHe Subordinate Judge 
rightly reftised to et aside the prev ous 
décrée of the High Court ih the limited 
fórin statéd ih the lait. 
The result is that the dewa of the Sub. 
ordinate Judge is affirmed atid this appeal 
dismissed With | costs, 


$. &. Appeal Wisiissei. 


NA 56 ‘Ind. Cas. 539; 24 C. W. N, Yo55; T8; 
rr '625; (1920) M * 466; sont. I 3 ro 


M. L, T.:977 12 E. Wi, 26072 U. P. E. R, 
123 22 Bom. L. R. 1313; 47-2, Ae zoo (B. Ge 


ALUABABAD BIGH-‘COURT. 


SECOND CIVIL, ‘APPEAL ‘No; ‘905 OF 1923, 


ae 22, 1025. 


Present :— Justice Daniels. 
Musammat AI SHA BIBI—DEF NDANT— 
APPELLANT 
"verstis 
CHHAJJU MAL, AND OTHERS— BLAINT -IFS 
— RESPONDENTS 


Registration Act (X°Vel'of 1508), s. 33—Pówer. - 
jaan authorising “agênitito, exectite documents 
ent Presenting do siment for "regisifatión-—. 

Pre entation, whe hey eed 
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RAMAKRISHNA ANNAVI U, PICHANDI CHETTIAR, 


Section 33 of the Registration Act applies 
where the péfson: presenting: a document is the 
general attorney ofthe person executing it and nct 
where it is presented fot.registration by the actual 
executant, even though he-may have executed it 
as-agent for some one else. 


econd appe?l against a decree of the 

District Judge, Ssharanpur, dated tke 
23rd February 1923. 

Mr. Mushtaq Ahmad, for the Appellant. 


JUDGMENT.—The point raised in this 
appeal is a-point of law under sections 32 
and 33 of the Registration Act, but as the 
question appears to me to be quite free 
from doubt on the language of the Act, 
I propose to dispose of the appeal at'once. 
The document, the presentation of which 
is-challenged, was executed by Raghunath 
is, the penetal agent of Ram Ial 
and of the widow of Ganpat Rai, cn 
theit behalf. The power-of-attorney 
which he held authorised him to exe- 
ete «documents on their behalf. and 
lie exectited the document under tke 
terms of this power-of-attorney. -He then 
presentedit for repistration.at the Registras 
tion ‘Office and it was registered. ‘The 
plea taken by ‘the appellant in this 
Court and: in the Courts below. -was 
that, in order to enable him to present 
the document it was necessary. that he 
should hold a power-of-attorney authen- 
ticated before the 
the provisions of section 33. A reference 
to section 32 shows.that a document may 
be presented for registration. either under 
clause (a) by a person actually executing 
it or by some one claiming underit, or it 
may be presented under clause (c) by. the 
agent of such persons duly authorised by 
a power of-attorney executed and authenti- 
-~ eated in accordance with section .33. “The 


provisions of section 33, therefore, clearly. 


apply where the person presenting -a.docu- 
ment is the general-attorney of the person 
executing it, and not where it is presented 
for registration by the actual executant, 
even though he may have executed it. as. 
agent for some -one ‘else. The ‘person 


actually executing :a.:document is entitled - 


to present it for registration under clause 
(a). of ‘section.32 without the -necessity of 
any ‘jpower-of-attornsy... No.doubt, an agent 
requires a :power-of-attorney +o ‘empower 


him to-execute a document. on behalf of: 


Sub-Registrar under 


his principal; but when once the docu- 
ment has been executed. he is; so. far 
as the Registration Office is: concerned, 
the actual executant of the. document 
and is entitled under section: 32: (4) 
to present it for registretiom and' to 
get it registered. The appellant suggests 


‘that:the case is altered by the fact that 


the power-of-attorney which Raghunath 
Das held. gave him two authorities; first, an 
authority £o execute documents on behelf 
of his principal, and, second, an auhthor- 
ity empowering him: to present documents 
for registration on, behalf of his principal. 
This, in my opinion, does not aftect the 
case, as in this case he acted under the 
first of the two powers. The learned Judge 
of the Court below has, in my opinion, 
properly appreciated and.dealt with the 
point cf law involved, and as his decision 
is; in my opinion, clearly right, Idismiss 
the appeal under O. XLI, r. II. 


E.S. D, Appeal dismissed, 


MADRAS HIGH COURT. - 
CIVI REVISION PETITION No, 604 OF 1921. 
March 26, 1923. 

Present :—Mr. Justice Phillips. 
RAMAKRISHNA ANNAVI — PLAINGIFF 
—PETITIONER 
YOK Sus 
PiCHANDI CHETTIA R—DEFENDANT 
— RESPONDENT. 

Limitation Act (IX of 1908), s. 20— Payment 
towards princtbal and interest — Limitation, sasing 
d payment towards interest opetates to save 
limitation even though a-part of the principal 

is elso paid at the same time, 


8 ; 
YAD. RAM V, SUNDER SINGH. 
`- Mohan Shaha v. Lakshu Karikar, 6 Ind. Ed 
16 and Subraya Kama v Pakaya, 4 Bom. L. R 
231, relied on, 
Lodd Govindass Krishnadass v. Rukmani Bhai, 


21 Ind. Cas. 302] 38 M. 438; x4 M. L; T. 3103 Il. 
W. 529, distinguished.. 4 : 


Petition, under, section 25 of Act Ix qt 
1887, praying the High Court to revise the 
order, datea 14th March 1921, of the Court 
of the Subordinate Judge, 
in Small Cruse Suit No. 1576 of 1920. 

Mr. 7. M. Ramaswamy Ayer, Tor the 
Petitioner. 

Messrs. P. N. Appaswany and P. V. 
Krishna swa my, for the Respondent. l 


J UDGMENT — THe avidense. of pleintifi’s 
witnesses shows that the payment was made 
towards principal and interest- If any 
portion was paid towards interest the ruling 
iu Lodd Govindass Krishnadass v. Rukmani 
Bhat (1) is ine pplicable and I agree with tke 
decisiofis reported in Mohan Shaha v. Lakshu 
Karikar (2) and Subraya Kamati v. Pakaya 
(3) that the payment of interest | savés 
limitation even though a part of tke prin- 
cipal is paid at the same time. The Sub- 
ordinate Judge hes not, however, decided 
the question of whether the ‘payment 
was made on the date alleged in.the plaint. 
The suit is accordingly remanded for dis- 
posal in the light of the above remarks, 
Tne costs will abide the result. 

N. V, 


Y. Case remanded. 


(Ir) 2r mo me 302; 38 M. 438; 14 M. Ia T. 
gror L. W. $29. 

a 6 Ind. Cas. x6. 

3) 4 Bom. L. R. 23r. 
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mE '"AULAHABAD HIGH COURT. 


CIVIL EEA an kag NS 53 OF | 1922. 
: - February. 19, 1923: - 
Present: —]ustice Sir P.C. Been, Kr, 
Mr. Justice Piggott and Mr. Justice. 
2 W alish. 
YAD. RAM— sy pcan -DÉBTOR— 
_ APPLICANT - = 
Versus 
SUNDER SINGH—DECREE-HOLDER . 
— OPPOSITE PARTY. 
heil: -Procedure Code {Act V of 1908), s. 115, 
O.. X X I, v. 89, O. XLV I, x. 1— Application 
io set aside sale— Appeal — Revision— Reference 
to High Couvi—Subordinate Courts, duty of. 


' Per Curiam :—(Walsh, J. dissenting)—No re- 
vision lies against an order of, the lower Appellate 


~ - —— 


Court passed in appeal from an order of the Trial ` 


Court disposing of an application to set aside an 
-exécution sale under O.. XXI, r. 89 of the 
Civil Procedure Code. [p. 779. col. 2, p. 786, col. I d 
. {Case-law discussed. 

. ASubordinate Court is bound to follow a reported 
decision of the High Court to which it is subordi- 
nate in preference to the ‘decisions of the other 
High Courts. [p.780, col 2.] ^ 

! Per Walsh, —Subordinate judges must not 
be too timorous in stating their doubts to the 
High Court in references under. O. XLVI, 
r. A of the Civil Procedure Code, in order to have 
them either removed or confirmed by final deci- 
sions of the High Couet: [P 7i, col, Agr 


- 


e 


Ed 


Civil. M TN from an nde of thé 
Subordinate Judge, Aligarh, dated. the 
18th J antay 1922. 


FACTS. ~ In execution of à ‘decree obtain: 
ed “by Sunder Singh against Yad Ram, the 
property of the judgment- debtor was sold 
by the Collector by public auction and was 
purchased by the decree-holder himself, 
After the auction sale Yaa Ram sold. the 
same property by private sale to one 
Jiwan Singh. Jiwan. Singh, on behalt 
of Yad . Ram, , made a deposit in 
the Collectors Court of the amount 
Mentioned in the sale’ proclamation, 
the solatium and of the sale expenses, 
Yad Ram also within limitation made a 
further deposit of the proper amount in 
Munsif’s Court and put in an application; 
for gene asidethe sale, nec O: XXI, 
r. 89. 

the Munsif ordered’ the sale to be set 
aside.. On appeal, the learned Judge of the 
Appellate Court, relying npon a ruling of 
the Allahabaa High Courtreported in Ishar 
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Das v. Asaf Ali Khan (1), setaside the 
Judgment of the Munsif and held that 
Yad Ram hadnoright to make an applica- 
tion under O. XXI, r. 89. 

- Against that order a revision was filed, 

Mr, Panna Lal, forthe Opposite Party; 
took a preliminary objection that no revi- 
Sion lay. "NN 

He submitted that no question of juris- 
diction wasinvolved. ‘Lhe learned Judge 
of the Court below had jurisdiction to hear 
and decide the appeal. If in its decision it 
made an error of law, that fact could not 
give the High Court a power to irteriere 
in revision. . l i | - 

He reliedun Balakrishna Udayar v. Vasu- 
aeva Atyar (2); Jwala Prasad v. East India 
Ra.leay Gumbany (5), Jhunku Lat x. bish- 
éshar Das (4), .Chandw Lal v.. Koka- 
mat (5) °° 2: , : 

Ou the question that the learnec Juuge 
of the Court below was bouud to follow 
tne. ruliug of the High Court he referred 
to Puttu. Lat v; Parbatl Kuntar | beo oe 

Mr. Gulzzri Lal, for the Petitiuner, re- 
ferred to Dhanwantl Kuer v. Sheo Shankar 
Lal (7j, Sundaram v. Mamsa Mavuthar 
‘8j, Behari Lal v. Baldeo Narain (9). 

' . .. JUDGMENT... . 

Banerji, J.—A preliminary objection has 
been taken to the hearing ofthis application 
for revision, on the ground that a revision 
does not lie under the provisions of sec- 
tioa X15 of the Code of Civil Procedure, 
The circumstances out of which the case 
arose are these. ‘There was a decree for 
sale against one Vad Ram, and ín execu- 
tion of that decree tlie mortgage property 


1) 13 Ind. Cas. 1341 34 A. 186; 9 A. I. J. 19.- 
t) 40 Ind. Cas, 650; 40 M. 793: 15 A. L. Ji Gest 
2 P. L. W. 101] 33 M. Ln J. 69; 26 C. I. J. £43! 
ium et 23 715 (917) M. W. a 628; 6 L. W. 
- + . 0; IX 6 . . ^ ^e ] 
sos (eG) 504 ur. L. T. 483 44 I. A; 
3),46 Ind. Cas. 99; 16 A. In J. 535. ] 
(4).46 Iud. Cas, 713 16 A. L. J. 495] 40 A. 612. 
te Or Ind, Cas. 36; 43 A. 3341 19 A. L J. 110. 
6) 29 Ind. Cas. 617, 13 A. L. J. 721; 19 C. W. N. 
841; 17 Bom. I, R. 549) 18 L. T. 61; 29 M, 
L. J. 63; 22 C. Ty. J. 190; 37 A. 359; 2 Ll. W. 831; 
42 I. A. 155; (1915) M. W. N. 514 (P. C). ^ ~ 
AL 51 Ind, Cas, 873) 4 P. L. J. 340; (1931) Pat, 


394. 4 1 ES jo. ne ` 
(8) 63 Ind. Cas. 937; 44 M. 5541 40 M. L. Je 4971 
13 L. W. 498; 29 M. In T. 269; (1921) M. W. N. 


72. : 
(9) 48 Iud. Cas, 14; 16 A. I, J. 7171 40 A. 674; 
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Was sold by auction. Subsequently to 
the auction sale, Yad Ram sold his in- 
terests-in the property already sold by- 
auction, and after thissale he presented 
an application to the Court under O, XXI,- 
r. 59 of the Coae of Civil Procedure, deposit- 
ing the amount of the decree and the 5 


- per cent, penalty mentionea in the section 


anc prayea that the sale might be set aside. 
The Court of first instance set aisde the 

sale. An appeal was preferred from the 

Juagment of that Court to the lower Appel- 
late Court uuaer O. XLIIT, r. T, clause (j).. 
The Appellate Court set aside the order 

of the Court of first instance, being of opin- 
ion that the ,udgment-debtor, Yad Ram, 
was not entitlea: to make the application -. 
for setting asine the sale. In so holding 

the lower Appellate Court followed the 

ruling of this Court in Iskar Das v. Asaf- 
Al: Khan (1), From this decision of the. 
lower Appellate Court the present applica- 
tion for revision -has been presentea. 


In my judgment, in the view of the pro- 
visions of section 115 of the Code of Civil 
Procedure, as interpreted by their Lord- 
ships of the Privy Council and as inter- 
preted by this Court in severalrulings, 
the application is not maintainable. It 
has been held by their Loraships of the’ 
Privy Council in Balakrishna Udayar v, 
Vasudeva Atyar (2) that the only ques- 
ticn which can be entertained under sec- 
tion II5 is the question of jurisdiction, 
aud that it the Court has refused to 
exercise | jurisdiction or has exercised 
jurisdiction, which is not vestea in it 
by law, or X in the matter of. jurisuiction 
the Courthasacted withillegality or witn 
material irregularity an application for 
revision is maintainable, This .ruling 
of their Lordships of the Privy Council 
Was considered iu the case of Jhunku Lal 
v. Bisheshar Das (4) and it was held that 
unless the Court had acted illegally or with 
inaterial irregularity in relation to the 
quastion of jurisdiction, an application for 
tevisiod could not be maintained, In 


. the present case the Court was competent 


to determine whether Yad Ram was en- 
titled to make an application under O, 
XXI,r.89,aud it had jurisdiction to decide 
that question and it decided it adversely 
to Yad Ram, ‘The Court may have been: 
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wroag in its-decision but it cannot be saja 
tait ia exercise of its jurisaiction itacted 
illegally or with material irregularity in 
the-sense ia which those words have-been 
interpreted by their Lordships of the 
Privy Council in the case to which I have 
referred and in“earlier cases decided 
by their Lordships. As wes pointea ort 
‘fa the case of Chandu Lal v. Kohkamal 
. i5),, the- course of rulings in this Court has 
since 1886 been that an application for 
revision in similar circumstances does not 
lie. I see no reason to alter the view 
which. I have expressea in earlier cases 
and with great respect I am not prepared 
to accept the contrary view held in the case 
ol Sundaram v. Mamsa — Mavulhar 
($9) and Dhaniwantii Kur vw, Shen 
Shankar Lal (7). I would, theretore, allow 
. the. preliminary objection ana dismiss this 
epplieation. 


Piggott, J. —Lamíreetoadmitthat,; when 
faced with the. contrary view expressed 
by two other High Courts in the cases just 
referred to above, and more particularly 
with the carefully reasoned judgment of 
thelearned judges of the Patna High Court 


ina case which is absolutely undistingtish- | 


able from the present on the facts, 1.felt 
some dificultyin, arriving at: a conclusion; 
What impresses me most, howevér, is that, 
ia the case now Defore.us, ‘the -learned 
Subordinate Judge was following adecision 
of a Bench of this High Court,‘ to be founa 
in the authorised Law Reports:: He had 
to determine the question whether on a 
ceftain date one Yad Ram, who had pre- 
sented a certain application beforethe Court 
of the Munsifof Aligarh, was Br was not 


a person either owning certain property- 


or holding an-interest therein by virtue of 
a title acquired before a certain date. Cer- 
tain facts required to be examined ; but 
thoy were admitted facts so that the Court 
below was not called upon to come to 
any §udicial finding concerning them, Oa 
the admitted facts: Yad ‘Ram ‘was not the 
owner of tieproperty, or the‘holder of any. 
interest therein on the date with which 
the ‘Court below was'eoacerned, if the case 
of Isher Das y. Asaf Ali Khan (1) was 
rightly aecided, "PneiCourt' below svas faced 
with ‘a -contrary-decision ‘by-the learned 
Judges of the Bombay High Court, and 
our attention has since been drawn to the. 
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factthat decisions in the same sense as that 
of the Bombay Hizh Court, and in a: cone. 
trary sense to that of this Court, have 

een pronounced by. the’ High Courts. at 
Madrasand at Patna. The learned: Subor- 
dinate Judge, liowever, was-under an obli- 
gation. to follow the reported decision of 
this Court, vide the remarks of their Lord- 
ships of the Privy Council in Putu. Lai 
v. Parbati Kunwir (6). IL cannot reconcile 
it with my judiciil coascience to:hold.that, 
iu this falfilling an obligation. iacumbent 
upon him as a judicial officer, the learnea, 
Subordinate Judge was acting illegally; or 
with material irregularilty, or.going out- 
side the jurisdiction conferred upon him 
by section. 194, read with O. XLIII, 
of tue Civil Procedure Code. I appreciate 
the fact that the practical result of taking 
this view seems to be that this Court will 
not beable upoa an application in revision 
to re-coasider the correctness.of any pre- 
vious pronotncemeutof a Bench of this 
Court upon a question of law. I.do not 
know that any practical. inconvenience 
need.necessarily follow upon. the adoption 
and enforcemnt of this view. In the case 
now before us it would . have been. un- 
doubtedly opento.the learned Subordinate 
judge to-have referred the somewhatdifi- 
cult question. of law to this. Court.under: 
O. KINI, r. I of the Code of . Civil-Pro- 
cedure; aud I mention this matter because 
the suggestion may be of value to. subor- 
dinate Courts before whom this. judgmer.t 
may. be produced for reference. For. the 
reasons stated I concur. in. the pro- 
posed order dismissing this application. 

Walsh, J.—I respectfully dissent. I sec 
no answer to the judgment of Mr. Justice 
Mullick. in-the case of Dhanwanti Kuer 
vi Sheo Shankar Laky). it would. appear 
thatif£haf view is.correct, there has been. 
a miscarriage of justice im this case.. But 
I agree with my brother Justice Piggott 
that the learned Judge might,if he felt any 
doubt atthe back of his mind aheut Ishar 
Das v. Asaf Ali Khan- d1), have sought 
retuge.-in a reference tinder O. XLVI, 
r. I. In order, however, to avail himself 
of-tbat- provision it-muüst Ee recognised 
to his credit that it requffed him to screw. 
up-his courage to.state in writing-thet fie 
entertained reasonable doubts as to the. 
correctness -of -the decision of the High 
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Court. Subordinate Judges must not be 
too timorotis (in this case it has been stcted 


- tat serious aificulty exists in tke lower 


Courts in- applying what is understood 
to be the construction of O, XXI, 1. 83) 


-i1 stating their donttsin orcertohave trem 


either removed or confirmed by fire! ce- 
cisiors of the High Court. . 
By the Court.--Tac order of the Coust 
is that the application is dismissed with 
cysts, . l 
Z Ky Apdliertion dismissed, 


ei a pees 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 215 
OF 1922, s 
June 4, 1923. 
Present:— Mr, Justice Dass-and 
Mr. Justice Kulwant Sahay. 
RAM LAL MALIK AND ANOTHER 
—DECREE-HOLDERS—APPELLANTS 

l YEYSUS 

DEODHARI RAI-—-JUDGMANT-DEBTOR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11— 
Res judicata—Eyvecution proceedings— Issues of 
fact and law—Landlord and tenant— Non-transfer- 
able octupancy holding—Decree obtained by landlord 
against tenant— Holding, whether can be sold. 

A landlord who-has sued his tenant and obtain 
ed against him a money-decree can, in execution 
thereof, sell the non-transferable occupancy hold- 
ing of his tenant without the latter's consent, 
[p. 78r, co} 2.] 


. > Am execution caseis nota suit but the principle 


of law underlying section 12 of the Civil Procedure 
Code applies to proceedings in execution of 
decrees, [p. 782, col. 1.] . 

Section 11, Civil Procedüre Code, draws no dis- 
tinction whatever between an issue of fact and an 
issue of law; and an issue of law operates as 


ves judicata in the same way as an issue of fact,’ 


[p. 782,co01.1.] . i 

A landlord obtained a money decree against his 
tenant and attached a non-transferable occupancy 
holding belonging to the latterin execution, The 
execution was dismissed on the ground that the 
holding could not be sold in execution of a 
money-decree, It was'subsequently decided by a 
Full Bench that a landlord was entitled to sell 
the non-transferable occupancy holding of his 
‘tenant in execution of a money decree, The 
landlord again applied for execution of his 
decreet 

Heid, that the question -having been tried and 
decided between the parties in the previous 
execution ptoceeding operated as ‘ves judicata‘and 
‘could mot be te-opened. Tp. 782, col. r.] 

Gowri Koer v. Audh Koer, 10 C, 1087; 5 Ind, 


r - 


Dec, (8, 3.) 726, followed, 
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Alimunnissa Chowdhurani v, Shama Charan 
Rov, 32 C. 749; I C. L. J.176 9 C. W. N: 466, 
dissented from. : 

. 4ghore Nath v. Kamini Debi, 6 Ind, Cas. 
5541 I1 C. T. J. 461, refetred to. 


Appeal from an order of the Officiating 
District Judge, Saran, dated the 8th 
August 1922, reversing flat of the Sub- 
ordinate Judge? Saran, dated tke- 29th 
April 1922. 

- Mr. B. N. Militer, for the Appellants. 

Mr. Harthar Prosad Stuha,for the Re- 
‘spondents. 

JUDGMENT. . 

Das, J.—The decree-holders, who are the 
landlord-appellants beforeus, gota morey- 
decr:e -against the  tenant-respondent 
and in execution of the money-decree 
attached the occupancy holding of there- 
spoudent in Execution Case No. 70-of 192r. 
The respondent objected to the execu- 
tion and insisted that his occupancy 
holding, not being transferable by custom; 
was not liable to be sold. The learned 
Subordinate Judge,following the line of 
decisions which was binding upon him, gave 
effectto the respondent’s objection and 
dismissed the execution case. 


The cases upon which the learned Sub- 
ordinate Judge held that the occupancy 
holding of a terant could not be sold in 
execution of a money-decree obtained by 
the landlord have now been overruled by 
the Full Bench of this Court, and it is now 
the settled law of this Province that a land- 
lord who has sued his tenant and obtained 
against hima money-decree can, in eXe- 
cution thereof, sell the non-transferable 
occupancy holding of his tenant without 
the latter’s consent. In view of the de- 
cision of the Full Bench, the appellants 
again applied for the sale of the occupancy 
holding of the judgment-debtor, and the 
question which we have now to decide is 
whether the decision of the learned Subordi- 
nate Judge in the previous exe- 
cution case operates as res judicata so as 
to prevent the Court from giving the 
appropriate relief to the decree-holders. 

in my opinion the question must be de- 
cided on the terms of section II of the 
Code of Civil Procedure. That section 
imposes a bar upon the Court from trying 
any suit or issue in which the matter directly 
and substantially in issue has been directly 
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and substantially in issue ‘in-a former suit 


` - “between the’ same parties, or between parties 


under whom they or any, of them claim, 
litigating “under the same title, ina. Court 
competent to; try- such ‘subsequent suit 
or the suit in which such issue had been 
subsequently taised, and had been heard 
and finally decided by: such. Court. An 
execittion case is nota suit, but it is firmly 
established that the principle of law under- 
lying. Section II applies to proceedings 
in execution of decrees. The section draws 
no distinction, whatever between an issue 
of fact and” an issue of law; and in my 
opinion an. issue of law operates as res 
judicata in the same . May as an issue. of 
fact. - ES A } 


- The substantlal -— 4e Wa the 
question directly ‘and substantially in issue 
ina former proceeding between the same 
parties or between parties under whom they 
or any- of: them claim? In my opinion 
it was; and itis impossible now ‘for the 
Court to try the issue again between the 
parties. In the case of Gowri Koer v. 
Audh Koer (x) it -was held by the Calcutta 
High Court that; wherea Division Bench of 
the High Court decided as a point of law 
that à property had not passed under a 
certain deed of sale, and, subsequently, 
the decision on that point "of law was in 
another case disapproved by a Full Bench 
the decision of the Division Bench (where 
the same plaintiff has again sued to recover 
the same property relying on the same deed 
of sale); is no less a ves judicata, because it 
may. have “been founded on an erroneous 
view of the law, or a view of the law which 
a Bull Bench has subsequently disapproved. 
Sir Richard Garthin delivering the judgment 
of the Court said as follows: ‘‘ But 
although those ‘learned Judges may have 
made a mistake in point of law, in the de- 
cision at which they arrived in 1873, their 
decision upon the point at issue is rever- 


theless a res judicata és hetween the 
arties,- and it is no less a res 
| .because it may have been 


founded on ax erroneous view of the 
law, or a view ‘of the law which 
this .Court has Sbüsequently' dis- 
approved. ” In the case of Alimunnissa 


- (1) 10 C 1087 5 Ind. Dec. (NS) 726, 


. INDIAN SAOP 


[1923 


wah 


a E V. Sha "a Charan Roy. (2) the 
facts were these —In a previous suit for 
reat. against a permanent tenure-holder 
in a permanently settled area it was held, 
following the decision of the High Court, 
that the plaintiff could recover interest 


‘on the arrears only at the rate of 12 per 


cent, per annum, as section 67 of the Bengal 


‘Teaancy Act controlled section 179 of the 


Aet atid was a bar to his. recovering at a 
higher rate mentioned in the kabultyat. 

The decision “upon which the previous suit 
was decided was subsequently overruled by 
the Full Bench of the Calcutta High Court. 

Inasubsequent suit between the same par- 
ties on the same kabuliyat for rent for sub- 


‘Sequent period it was argued thet the pre- 


vious decision between the parties operated 
as res judicata. The Calcutta High Court 
held that the case must be decidea upon 
thelaw as it stood when judgment was 
pronounced, and that the plaintiff could 
recover the larger sum for interest, and 
that the decision i in the previous suit would 
not be res judicata, The learned .Chief 
Justice in delivering the judgment of the 
Court said as follows :—'' But in the case 
before us the suit is brought upon a fresh 
cause of action, no question as to the con- 
struction of the kabuliyat arises, the terms 
are clear enough and the only question is, 
whether section 67 ofthe Bengal Tenancy Act 
is a bar to the present claim for interest, 
The law, as it now. stands, says it is not 
and I think we are bound to give effect to 
thatlaw,when the previous case was decided 
the law was then regarded as different :"' 
and then the learned Chief Justice pro- 
ceeded: to say as follows:—' "To hold other- 


. Wise would be to hold that there is one law 


for the parties in the Full Bench case, and 
another law for the parties inthe present 
Case. That doesnot seem to me to be right, 
If the. defendant's contention be sound, 
the Court must, for all time, perpetuate 
an injustice, by saying the section isa bar, 
when the law says it is not a- bar. I do 
not desire to be understood as saying that 
a point of law can never constitute res 
judicata. T 

So far as the actual decision is concerned; 
I have no difficulty in coming to the con- 
clusion that the previous decision between 
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the parties did not operate ds res judicata. 
The learned Chief Justice put it upon 
the ground that the cause of action was 
different, but it seems to me that section 
II of the Code of Civil Procedure takes no 
note of the fact whether the cause of action 


is the same or is different. The only matter ` 


for investigatión is, whether the matter 
directly and substantially in issue hes been 
directly. and substantially in ^ issue in 
a former suit-between the same parties 
wœr between parties under whom they 
orany of them claim and it is upon this 
investigation that the question of res judt- 
cala mustin each case be decided. But 
in the cese which Iam considering tre 
matter directly and substantially in issre 
in the subsequent suit wes different from 
the matter which wes directly and sub- 
' stantially in issue in the previous suit. In 
the previous suit the issue was whether the 
plantiffs could recover interest at a higher 
rate mentioned in the kabuliyat upon tke 
rent that had accrued due to the landlord 
for a particular period. Tke issue in the 
subsequent suit was whetker te cculd 
recover interest at the rate mentiored 
in the habuliyat for a subsequer.t period. 
The issues, in my opinion, were different, 
althoughit may he that the question of law 
to be decided by the Court to give the ap- 
propriate reliet to the. plaintiff was the 
same. There is, therefore, in my opinion, 
"no conflict between -tbe two decisions to 
which I have referred. NE. 

The question was discussed at - great 
length by Mr, Justice Mookerjee in 
Aghore Nath v. Kamim Debi . (3). 
The learned Judge pointed out that the 
effect of the decision in Alimunnissa Chow- 
durant v. Shama Charan Roy (2) was to sub- 
stitute in the Code the phrase ''ceuse oz 
action'' for “the matter in issue” in so 
far as it lays down that, where the 
matter directly and substantially in issue 
is a matter of law, the decisiou may not be 
res judicata if the cause of action in the 
subsequent suitis different from that in 
the former suit, and the learned -Judge 
thought that it was a matter of con- 
troversy .whether. that view could be 
reconciled with the language of the 
Code. ° 


`- 


(3) 6 Ind, Cas, 554} 11 C. 1. ]. 46r 
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---The conclusion .at which : the learned 
Judge arfived may be stated in -his own 
‘words ;—'" The true limits of the rule may 
be difficult’ tó formulate accurately, but 
it mey be stated generally that we have to 
distinguish between the application of the 
rule mainly to two. well-rflarked classes of 
cases. In one class, parties may seek to 
litigete again the same cause of action 
as had been decided between them in” a 
-prior stit;in another class, the dispute may 
relate to matters which have been already 
in ceatroversy and formed the subject of 
.consideration in the. previous sult, 
-although the causes of action in the two suits 
may be distinct. In the former class of 
of cases, the application of the rule of 
ves judicata is obviously justifiable on 
principle; in the latter class of cases, the 
estoppel ought to be limited to matters 
distinctly put in issue and determined 
in tne prior action, and it should further 
be restricted to questions of fact 
or mixed questions of fact and law, 
for if it was extended to pure q~estions 
of law, a Court might find itself in the posi- 
tion that, in so far as'cértain parties are 
co 1cerned, it is irrevocably bound to adhere 
to a proposition of law erroneously laid 
down in a previous suit," . Tf the question 
is to be determined on the terms of sec- 
tion II of the Code of Civil Procedure ft is, 
as the learned Judge himself said, a matter 
tor controversy whether it is permissible 
to substitute in the Code the phrase “ cause 


of action’’.for "the matter in issue,” but 


it is quite clear that, so far as the present 
case is concerned, it falls within the rule 
laid dowa ia Couri Koer v. Audh Kuer 
(1). The decree-holder took out execution 
of his decree and attached in execution 
of the decree the occupancy holding of his 
tenait. The Court held that the occupancy 
holding of the tenart could not be seized 
in executione of a money-decree obtained 
by the landlord against the tenant. dt 
is true that that view has now been over- 
ruled by the Full Beach of this Court, 
but an isste was raised between the parties 
in the former execution case whethet the 
occirancy holding of the tenant could - 
be seized in execution of a money-decree 
obtained by the landlord against the 
tenant. That issue was decided in favour 
of the tenant and against the landlord, 
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The landlord has now taken another eXe- 
cution of the-same decree-and his conten- 
tion is that.the view upon which the former 
execution proceeding was'dismissed having 
been found to. be erroneous he.ought to 
be entitled now ta maintain execution 
as against the tenant. It cannot for a 
3noment:/be urged that the cause of 
action :in -the -present ^ proceeding ‘is 
different from ‘that in the former proceed- 
‘ang. Iftliat.be so, the decision -of the 
former proceeding operates as ses judicata 
"between the parties. l 

. "Ehe decision of the learned Subordinate 
‘Judge is right and must be upheld. ‘This 
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Appeal against.an order of the Subordt- 
nate Judge, Sultanpur, dated the 3oth 
Octcher 1922, setting aside -an-order-of 
the Munsif, Sultanpur, dated the ett 
August 1922, 2 7" 


Mr. H. Husain, for the Appellants, 
Mr. Mott Lal Saksena, for Respond. 
ent No, I, 


JUDGMENT.— This is a second appeal 
from an appellate order in the execution 
department. The appellents, Shamsher 
Singh and Samreth Singh, instituted a pre- 
emption suit egsinst Musammat Ram 
Kali, her son Jantri Singh end the vendors, 


appeal must be dismissed with costs. 
-Kulwant Sahay, J.—I agree. 


KS. D. & Z, K.. 
l Appeal dismissed. 
a 





OUDH JUDICIAL COMMISSIONER’S 
` (COURT | 


EXECUTION ‘OF DECREE APPEAL No, 6 
- OF .1923. 
March r3, 1923. 
Present ;—M:xr, Dalal, A. J.C. ` 
SHAMSHER SINGH AND ANOTHER— 
"PLAINTIFES—À PPELLANTS 
Tersus l 


Musammat RAM KALI AND ANOTHER— 


- DEFENDANTS— RESPONDENTS. 
Oudh Laws Act( XV II I of 1876), ss.14, 15— 
Pre-emption decree—E xtension of time—Payment 
into Court, 
vendee, whether can object—Vendee obtaining 
payment out of Court after daté fixed for payment 
— F stoppel. i 
A Court which: has passed a decree for pre- 
emption has no jurisdiction to extend the time 
for the payment of the purchase-money fixed 
in the decree, and in order to render the payment 
valid; the money should be paid into Court. A 
vendee, however, who, by inducing the pre-emptor. 
to believe: that he would part with the property 
oti receipt of the purchase-money even after the 
due date; obtains the purchase-mone} from him, 
is estopped from contesting the Jatter’s right 
to execute the decree. [p. 785, col. 1.] l 
A. benamidar for the vendee who has no interest 
inthe property has no right to object to the exe- 
cution: of the decree by the pre-emptor where 


the vendee himselfis estopped from objecting. 


[p. 485i col, X : "E. 


whether mnecessary—Benamidar of 


for recovery of possession of the vended 
property on payment of the price, It 
wes alleged in the pleint thet the property 


` was under the possessory moitgage of 


Jantri Singh and to keep that mortgage 
elive the sale-deed was executed nominally 
in the name of his mother, Musammat Ram 
Kali. It was.necessery for the plaintiffs 
to make these allegations because only 
the equity of redemption was sold to Mus- 
ammat Ram Kali end in case of the plaint- 
iffs’ success they could not obtain posses. 
sioù of- the land in suit, unless Jantri 
Singh was the real purchaser, . 

The suit wes compromised on the 3rd 


` January 1920 and the terms of the com- 


promise prove that tbe plaintifs’ allega- 
tions were accepted by the two defendants 
concerned. ‘The price of the property. was 
to be Rs. 230 as entered in the sale-deed 
and the mortgage to Jantri Singh was 
not taken into consideration. The entire 
sale-price was to be paid to Jantri Singh 
and not a single pie to his mother; Rs. go 
was paid to Jantri Singh at once and it 


“was agreed that the plaintifs would exe- 


cute a possessory mortgage-deed of plot 
No. 291, a portion of the property in suit, 
in lieu cf Rs. 60 on or before the 15th March 
1920, the balance of Rs. roo was to be 
paid to Jantri Singh in cash before 30th 
March 1920. he decree was passed in 
terms of the compromise and tke defend- 
ants’ vendors were discharged. 

On oth Mareh 1920 the plaintiffs and 
Jantri Singh wno were alone concerned 
in the compromise put in a joint petiticn 
to the Trial Court praying for extension 
of time for the execution of the deed and 


~ 


` 
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fot payment of Rs. roo up to 3ra June 


1920. This petition was granted. 

On 3rd June 1920 Jantri Singh certified 
compliance by the plaintiffs with the com- 
promise of 3rd March 1929, ` 

Subsequently, whenthe plaintiffs applied 
for possession of plots other than plot 
No. 29r on 13th May 1922, Musammat 
Ram Kali objected to the execution of 
the decree., Her ‘objections were:— 

— (1) that the Court had no jurisdiction 
to. extend the time for payment of the 


pre-emption money even on the joint peti- 
tion of the plaintiffs and Jantri Singh, 


and : 

- (2) . that payment out of Court of Rs: roo 
Was not a compliance with the provisions 
of section 15 of the Oudh Laws Act, which 
requires payment of purchase-money to be 
made in Court, ; 


The Trial Court disallowed the objections: 


on the ground that Jentri Singh, the party 
concerned, had waived his rights and his 
mother could not go behind such waiver. 
The time was extended and payment 
accepted out of Court by Jantri Sineh 
and in conseque.ce, in the Court's opinion, 


the execution of the decree could not be. 


resisted. . : 

In eppeal the Subordinate Judve of 
Sultsnpur accepted the woman s objections 
~~ disallowed the application for execu- 
ion. ee 

In my opinion, to uphold thet order 
under the circumstances of the case would 
be to abet a fraud.. I am satisfied that 
Musammat Ram Kali had no interest fa 
the property and was merely a benamldar 
for her son. ‘The son has received Rs. 190 
from the -plaintiffs and hes now put up 
his mother to deprive the plaintitrs of the 
benefit of the decree in their favour. Itis 
true that the Trial Court had no jurisdiction 
to extend the time for paymentof purchase- 
money of a pre-emption decree and that 
such money-shotld be paid in Court to 
render the payment valid. Inthe present 
case, however, Jantzi Singh, by inducing 
ihe plaintifis -to believe that he would 
part with the property,on receipt of money 
even after due date, has obtained money 
from the plaintiffs.’ He.is, therefore, e¢- 
topped irom contesting the plaintiffs’ right 
to execute the decree. The woman has 
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nointerest-in the property and has no right 
to object to the execution, © i sois) 
I set aside the appellate decree and .re-: 
store theorder.of the First Court ‘with: 
costs here and of the lower Appellete Court.: 
Execution shall proceed. C. 
Decfee set aside, 


- 


Z. K. . » 


MADRAS HIGH COURT.  — 
ORIGINAL, SIDE APPEAL NO. 29-OF I921..' 
E October 5, 1922. 

Present:-—Sir Walter Schwabe, KT., Chief 
Justicc, and Mr. Justice Wallace. - 
Tur SECRETARY or STATE ror INDIA. 
IN COUNCIL —DEFENDANT— APPELLANT 
UerSus am i 
Pandit RADHIKA PRASAD BAPULI 
^ —PLAINTIFz-——RESPO NDENT. 
Limitation Act (IXof1908), s. 10, Sch. I, 
Art. 66—" Sbecific purpose ”, meaning of-— Bond: 
payable after demand at certain blace, suit on — 
Limitation. 7j 
“A specific purpose" within the meaning of 
section z0 of the Limitation Act isa purpose that 
is either actually specifically defined in the terms’ 
in which the trust is created ora purpose which 
from tke specified terms can be. certainly 
affirmed. [p.788,co0l.2.]  - E 3 
The East India Company, while taking posses. 
sion of the properties of the Raja of Tanjore 
in 1824, entered into an arrangement with his 
creditors by which the Company agreed to -give 
them transferable bonds or certificates and to 
set aparta sufficent portion of the Tanjore 
revenues for the payment of the debts., The 
bonds were- payable on demand being :mádé 
after the expiryof fifteen months” notice: .of 
payment atthe General ‘Treasury at Madras, 
Inasuiton one ofsuch bonds against the sücces. 
sors of the Company: a ] a. b 
Held, (x) that the Company `-and“ its* 
successcrs were persons in whom ‘property 
had been vested in trust for a specific , purpose 
within the meaning of section 10 of the Limita- 
tion Act, and the suit, therefore, fell within the 
purview of that section; [p.789,col rj]. . > 
- (2) thet, treating the. bond as'a simple contract 
debt, limitation did not begin to run in respect 
ofittill demand was made at the General Trea- 
sury a- Madras after the expiry of a fifteen 
aaa notice of payment. [p. 788, col, 2; p. 792; 
x col, 1. : 


— 
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“Judgment 


and 
Coutts- 


from a - decree 
of Mir. Justice 
Trotter,, dated the 3rd of March 
and 3rd of February 'Ig2l -and res- 
pectively mede in the exercise of the 
Ordinery Original Civil Jurisdiction oi 
the High Cou in Civil Suit No. 689 of. 
TyIQ. : : . 
The Advocate-General (Mr. C. P. Rama- 
swam Iyar), for the Appellant. 

Messrs. K. Rajah Aivar and R. 
Ganapati Atyar, for the Responcents. 


JUDGMENT. 
Schwabe, €, J.— The history of this 
matter is so clearly steted in the judgment 


Appesl 


|. of Coutts-Trotter, J., that itis unnecessary 
‘for me to repeat it and I have nothing to 


add to his statement of tke facts except 
es to the plaintitrs title and I will deol 


“with. that first. ` 


The pleintiff is the essignee of one Mr.. 
Kund Lal who is the direct lineal descena- 
ent of Madhu Sahai who, in the year 1845, 
had issued to him a document called a pro- 
missory-note of the Tanjore debt, No. 307. 
The plo1ntit has olso obtained from the 
District Court. of Benares a Succession 
Certificete under t.e Succession Certificate 
Act of 1880 in the matter of the estcte 
of Madhu Sahzi, declaring him entitled to 
collect the money and the interest due on. 
thesaid promissory-note (Exhibit M). The 
effect of the certificate 1s that the plaintiff 
isdeclered to, have whatever rights 
Madhu -Sahai would. have had in the pro- 


missory-note if he had been alive, and pay- 


ment to him will be a gooa discharge to 
the Government. The assignment to the 


; plaintiff; Exhibit J, was mdde in 1909 and- 


in my juagment it assigns all the rights 
thet the assignor had asrepresenting Madhu 
Sahai Jt is true that it recites thet the 
assignor is entitled to the promissorv-note 
and to a specifea amount of interest 
Rs.2,833-15-04. Trat is the amount of 
*interest accruec due from the date of the 
last payment referred to hereafter, up to. 


the time when by Exhibit F, pullisned 


St. it 
quee : Ies 
ceived the .promisscry-note No. 307, 
itwould.be paid on September 3oth, 1654, 
and. that: the-notice would. be held equi va- 
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lent to a tender of peyment on that date, 
from which date atl interest un the scid. 
note would cease. It has not been contend- 
ed hefore us that that notice bad eny effect 


on the rights of Medhu Sahai buteppereutly | 


the perties to the essignment thought that 
it hed the effect of stopping the interest, 
es from that date, and that is apparently 
the meaning of this recital, However, 


.the operative part of the document assigns: 


all the interestin the promissory-note which 
the assignor had. In the translation te- 
fore us the wordsere“right and authority.” 
But we have bad before ts. the Court In- 
terpreters of Hindi and Gujarati end they 
aeree that the words mean literally “the 
tights and powers," and convey what we 
understand by such wordsas “all theright, 
title anu interest ' end include particularly 
all powers of recovering by ection, or other- 
wise, the amount due on the promissory- 
note. This, in my judgment,is wide enough 
to cover both principal and all interest 
due and to become due. Jt follows thet, 
the pleintitt had both by the assignment end 
by virtue of tre Succession Certificate 
all the rights of the estete of Madhu Szhai, 
I propose now to consider the rig>ts 
of the plaintiff apart from the Limitetion 
Act and, then, whether that Act epplies. 
The history of the matter, as fer as we 
can ascertain it, is that in 1847 one Hur 
Kissen Dossreceived through his egent one 
Pattam Narayanasami Chetti the arrears 
of interest up to October 30th, .1846 from - 
the dete of the agreement of 1824 referred 
to hereafter, t.e., Rs. 8,411-5-1 (Exhibit 14). 
The promissory-note itself has a column 
on the beck for acknowleagment of the re- 
ceipt of interest. The column contains 
what purports to be an order by Madhu 
Sahai to pay to Hur Kissen Doss, and it 
also contains what purports to be a further 
order signed by Maahv Sahai to pay to 
one Shri Girdharji Moharoj. This is the 
best that cen be maae out of the endorse- 
ment on the original somewhat dilapidated 
promissory-note, and a copy of this.endorse- 
ment , made by the phinti when it first 
came into his possession some 13 years agn.. 
It is suggested tha these endorsements 
are forgeries, and there is some support 
fir that theory in thet in 1853 Madhu 
Sahai'sstetement that he had never received 
i 
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the promissory-note is. officially ecceptea as 
is shown by Exaibit:&. But the Bist India 
Company pid tats interest to Hır Kissen 
Voss in 1844 on what parports to be the di- 


rection of Madhu Sehriand,imthe absence: 


of evidence taat it wis not dons by- His 
direction, in my judgment; the plaintiff 
has failed to establish that this. amount 
of interest was not properly paid; ani, 
therefore, in my julzment his claim tothe 
amount fails. 

At later dates other persons made claims 
unler the promissory-note but they were 


all reject21,— one by the High Court made . 


by V. Minuiswiui Caetty, as apparrs 
from Exaibit G at some date before 1864. 
Ia 1892 ons Sari Jivan Lelji putina claim 
which was rejectei.—See Exhibit E. It 
would appear thet Shri Jivan Iolji wis 
the grinison of Sari  Girlharji Maharej 
who in Exhibit E. is stated to have died 
ja 1842, and Javan Lalji left survivinz him, 
a widow ani two sons, one also called Gir- 


dharji Maharaj: See Exhibit K. If Ex-- 


hibit E, which does not seem to.have been 
proved by any one, is eceurate, that Girdharji 
whose nime appears enlorsed on the 
promissory-note, was dead, before the pros 
missory-nota was issuelin 1845 ana itis 
not surprising that. do1tbt; ware thrown 
in Exhibit H. on the honesty of any claim 
made through him. At eny rate, no-pay- 
ment was made.of principal or interest 
. to; Girdharji Maharaj or any one claiming 
ander him; andthe plaintiffhas by Exhibit 
K taken the precaution of obtaining ‘a re- 
lease-deed from the present representa- 
tives: of Girdharji Maharej and in my: judg- 
ment the supposed endorsement to him can 
be disregaraed. It is not relied upon-by the 
Secretary of State. Where the-promissory- 
. note was, until between 1901 ana 1906; 
waen it is stated thatit came into the hands 
of the heirs of Madhu Sahai, we do not 
know.. But it was. originally issued to 
Midhi- Sahai. and. was. throughout his 
aal nis l:zil representatives: property, 
aad Diiadno.assizgnment of liisrights there- 
under, except for the interest dealt with 
above, until the assignment-to the plaintiff. 


I, therefore. hold that the plaintiff has the’ 


full rightsithat: Madhu Sahai would have 

had, if he were alive now, ; 
Taose.rights, apart: from limitation; 

are to be paid the principal, the requisite 


. request: 


notice having been given im 1853 and 
apparently again in 1858 (See Exhibit Gi) 
and iaterest at 4 per cent. from October 
1846 until the decree herein. 

It is-contended that alb rights to the 
principal and consequently also the interest 
are barred. Itis. argued that under Art. 
I20 oi the Schedule to the Limitation Act 
of 1608, if under no other Article, the 
right to recover is barred six years after 
the principal debt became payable,. t. &;, 
trom zhe date of expiry of the 15 months’ 
notice given in 1853. or 1858. "There are 
two answers made to this. First, that 
time cam only begin torun from the date 
of demand for payment made at Madras 
whick was not until October 1916, and 
secondly, that the Government, whoit 15 
admitted have succeeded to the rights and 
liabilities of the Evst India Company 


were and are in the position of 
the trustees, and that, under secr 
tion 19 of the Limitation Act, no 


period of limitation can apply. The learn- 
ed: Judge hasfound the first point against 
the plaintiff and the-second in his favour; 
In my judgment the plaintiff isright on | 
both: points. l 
The first point'turns on the terms of the 
promissory ote itself. Byit, the Company 
agrees to pay to Madhu Sahai, on the ex- 
piration of 15 months' notice of payment, 
on demand at the General Treasury at 
Fort St. George, the principal sum, and to- 
pay interest half-yearly as: long as the 
Company was in possession of the revenue 
of Tanjore. Tlig interest was to be paid 
at the Treasury in cash to proprietors’ if 
residertinIndia andimcash,or by billsat 12 
months’ date-at the option of the pro- 
prietors, if resident in Europe. MR 
According to tlie Law of. England 
when money is payable: on demand end 
nothing further is said, itis payable at 
once and without demarid'and timeunder 
the Statute of. Limitations begins to run 
at once. Phe- most common instances 
of the application of that principle are of 
money lent re-payable:on- demand or. at 
' and-promissory-notes payable on 


demand: Norton: v. Ellam (x) . It is 


I (1337) 2 M. & W.461;1 M. &H.69:6L.J. 
A ME I21; I Jur. 433; 46 E: R.646! 150 B, 
R. 839. 
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" worth noticing that this principle of the out the creditors and pay them, especial- 


English Common Law has been held not ly as the payment under the promissory- 
“to apply to casesin the mofussil: Tarinee note wasto be tothe payees or their order 


Parshad Ghose v. Prat Kishen Banerjee and the Company would not know who they. 


(2: However, the principle is in terms would be at tbe expiration of 15 months’ 
applied by Arts. 59 and 73 of the Limi- notice to be given at some future date. 
': gation Act to cases of moztey lent and Bills Further, as to the interest, the Company 

of Exchange and promissory-notes payable would require to know if the proprietor 
on demand. But it is not extended to forthe time being was in L.dia, in which 
any, other case. Article 73 does not apply case it wasto be paid in cash at the General 


to this case as the so called promissory- ‘Treasury, or in Europe, in which csse. 


note is not a promissory-note within the he hadan option, the exercise of which ke 
defiaition of the Limitation Act. Further, would have tocommunicate. In my judg- 


in England the question in such cases is Ment, the Companycame under no liability . 


stated clearly by Scrutton,L. J.,in Bradfe?a to pry either the principal or interest un- 
Old Bank, Limited v. Sutcliffe (3) ana by tilthe demand wasnot made for payment 
Binkesand Atkin, L. JJ:,in Joachimsen v. at a particular place and in some cases 
Swiss Bank Corporation (4), where it was a particular manner‘and if the Company 
established thatthe principledid not apply had been sued without a demand, it would, 


to cases between customersand bankers. in myjudgment, have beena good defence to 


he question.to be considered is whether tue action that no demand hes been mede. 
the. words, “on demand'.are mere wrcs It follows, in my judgment, that the rights 
or Whether, looking at the whole docu- under the promissory-note,looked upon es 
ment,it, is really intended that the asiuple contract debt, are not barred. 
demand should be made before the Secondly, are the ‘Government trustees 
liability to pay arises. Now in this connec- Withia the meaning of. section 10? 
tion, Iattach very great importance te the Following the words of that section, —Is 
- fact that the paymentis to be madeat a the Government a person in whom property 
named place .by the person liable, which has been vested in trust for any specific 
place is the address of the debtor and not purpose and is the action for the purpose 


thecreditor.: In the case Rowe v. Young of following the trust property? A specific. 


(5)it was held that thepresentment forpay- Purposeisa purpose that is either actually 
ment of a Bill of Exchange payable at a Specifically defined in the terms in which 
named place was a condition precedent the trust is created, or a purpose which 
to the right to sueon the Bill, Itistrue,as fromthe specified terms can be certainly 
pointed. out by Coutts-Trotter, J., that affirmed. Khaw Sim Tek v. Chuah Hooi 
that particular rule has since Leen altered by Gn% Neoh (6). In this case the terms are 
- Statute, but the principle of the decisicn to be found in the articles of agreement 
is, in my judgment, in no way thereby Of 1824 (Exhibit C of which, I think, if 
affected, and I consider it directly in point, this case goes further, articles15 and 16 
Farther it is worth observing that there Should be printed). .It was an agreement 
- has been no similar statutory alteration between the Company and, amongst others, 

. of the law in India. Looking atthe whole Madhu Sahai's predecessor-in-title. In- my 
document, in my judgment, it wasthein- Judgment, by the agreement the East Incia 
. tention of the Company to irsist on a — Compiny undertook tosetasidea sufficient 

demand at theplace named, for I cannot Pa t of the Tanjore revenue to be received 
think that it was intended, that” the 


Company should be under a duty to seek ‘Creditors of Amar Singh, who had signed 


| 2) 14 W. R. 224) 6 B. I. R. 160. the agreement of thei! debts. Those credi-- 


(1918) 2 K. B. 833 at P. 849324 Com, Cas, tors were to receive transferable bonds 
. OI9. 


5 certificates andsufficientrevenue wzs tọ 
125 L. T. 338; 26 Com. Cas 196) 658 J. 23 2727 set aside and applied to paying the in- 
6) (1922) x A. C. 120; or L. T. P. C. 36 ; 
Rot, ae ) j 9r La J. P. C. 36; 126 I; 


~ 


by it, to provide for the payment to tle ` 


O Voay 


terest on those bonds and also to creating 
iad accumulating a sinking fund.for the 
redemption in due course of the principal. 
Ia pursuance of this agreement a transfer- 
able bond, called à promissory-note, was 
issued, as the note states .in -confirmity 
with ‘and in ‘pursuance of the articles 
of the ag eement of | 1824, and is now held 
bythe plaintiff. Itistrue that by theterms 
of the document the ‘Company agreed 
to pay in the events that have happened, 
theinterest and principal due on the bond 
to Madhu Sahai or his order. He or his 
assignees codld have sued on the promis- 
sory-note itself and the Company under- 
took aliability to pay interest so long as 
they received the Tanjore -Tevenue, and 
principal after 15 months’ notice given 
by them, and it would have been no defence 
that the Company had not - received 
sufficient revenue or that, after giving the 
notice, had not got sufficient sinking fund in 
its hinds; but, this does not, in my judgment, 
preveat the Company from being ‘trustees 
of thefund thatit did get into its hands, 
thatis, of that partof therevenue required 
for the purpose of meeting the principal 
and interest on these bonds.. I agree with 
the judgment of Coutts-Trotter, J., that 
a trust was created by the articles of agree- 
ment and, in my judgment, the Company 
and the Government and its. successors 
ate trustees of the funds in their hands 


for the purpose specifically defined in the’ 


articles of agreement, namely, the payment 
of interest - and principal of the 
transferable bonds to be issued under the 
agreement, of which the bond in suitis one. 
I therefore hold that-section 10 . of the 
Limitation: Act applies. - 
" "The judgment must be reduced by 
“Rs, 8,411-5-1 referred toabove. That. is, 
however,a minor part of the case, but the 
appellant's case partially succeeded and 
I think that the justice of the case will 
be met by awarding to the plaintiff three-. 
fourths of the taxed costs of this appeal. 


Time for payment: three months from to-. 


day. 
Wallace, J.—The plaintiff is suing to re- 


ver money dueon a-bond, Exhibit A, dated - ! 
box = : ~be paid from general revenues. This latter 


the 28th July 1845 under which the Governor 
in Council promised on behalf of the East 
India Company. to pay certain: principal 
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and interest due to one Madhu Sahai and 


ais -successors-in-title. The said Madhu 


Sahai represented a creditor of the deposed 
Raja of Tanjoré, Amar Singh, whose debts 
so far as ‘they had been proved to the 
satisfaction of ‘the Company .under a Com- 


: Mission appointed for ‘the purpose, -the 
“Company took ever, 2nd for the due -pay- 


iuent of which they ma 


l e themselves res- 
ponsible. 


The*manher in which this was 


done is set out in Exhibit C, deted the 


11th February 1824, articles of agree- 
ment between the Company’ and: those 
Claiming to be the creditors of Amar Singh. 


. .Agreat deal of discussion bas centered 
rornd this document. On the bestconsidera- 
tion thatIcengive it, the important prc- 
. Visions in it appear to me to mean this:— 
The creditors who put their hands to it 
agreed to abide by the decision of the 
Commission ^ appointed. to determine 
the extent of their debts, ‘The Company 
who were then in possession, of the reye- 
nues of Tanjore, formerly’ in the posses- 


‘sion of Amer Singh on their part ‘agreed 


to take over these dehts so determined 
with simple interest on the balance fotind 


` due at4 percent. from the date of the debt 


to the 30th April .1823 to consolidate 
that sum-as the principal of bonds to ‘be 
issued by them to the creditcrs in full 
satisfaction of such debts due by Amar 
Singh, the bonds td carry simple interest 


‘at 4 per cent. per ennum, to-be peid half 


yeerly from the 30th April 1823; soch in- 


‘terest was payable , only so long os the 


Company retained the revenues of Tynjore, 
while: the payment of principal was not ^ 


so conditioned, such: payment to be made 


only "after 15 months’ notice by -the 
Company. Inorder to provide means for 
the redemption.of these bonds, -the total 
principal of whick amounted; we are told, to 
nearly nine lakhs of rupees, a reserve fund 
sufficient to pay the interest was to be set 
apart by the Company outofthe Tanjore 
revenues plus a sum equal to five percent, : 
of the principal annually outof the game 
reventies os a sinking fund, to meet the 
principal end on this sinking fund, the Cotn- 
pany would pay 4 percent, per annum to 


stipulation is important as showing that 
thé Company regarded the sinking fund sg. 
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48 Separate fund wita them belonging to and 
‘for -the :benefit-of others. ‘The. sinking fund 
Was- to remain-iniexistence:and be a charge 
on tbe Tanjore revenuesuntil,all the bonds 
were discharged. Article r5 of the deed 
farther Stipulates that the.deed -shall not 
,operete to;make- the Company's property, 
apertírom the "Te njore.revenues, Tie ble. for 
these debts or ny ;other debts owing to 
ihese,creditors;of Amar Singh or to make 
yen the Tanjore revenues Jiable, unless 
these are received by ‘the Company at 
Madras, The euectof this agreement clearly 
is, think, thatthe Company.who hed ‘come 
into possession .of the Tanjore reventes 
-and recognised ‘the justness of the cleims 
of AmearSingh's creditors on these revenues 
took on themselves the cbligation to pay 
these debts and constituted themselves 
‘trustees, so far as they were and remained 
“in possession of the ‘Tanjore revenues, for 
“the peyment of these bonds so issued, and 
undertook to set aparta sufficient portion 
‘of these reventtes, as? trust fund to be used . 
for the payment of interest on and 
the ultimate redemption of; these bonds 
until all of them were discharged. 

"In pursuance of thisagreement bonds, 
es contemploted, were issued and Exhibit . 
A, ‘tke bond under which the pleintiff sues, 
js one of them, Itis not denied thatit is 
undischarged as regards the principal and 
most of the interest. 


The plaintiffs contention is two-fold ; 
firstly, Le sues on Exhibit A on the ground 
that he is entitledto bepaid on it from the 
trust fand. maintained ad hoc by the Govern- 
- ment and, therefore, his claim cannot be : 
barred, Since the-Government cannot plead 


^. limite tion against a trust obligation, ond 


secondly, that, apart from any question 
of trust, and even if there is no trust fund; 


the payment is not barred by limitation. - 


The Government claims that the trust, 
if.created (and its creation isnot strentou sly 
disputed) came to an end when Exhibit 
A wasissued end that Exhibit A is only an 


ordinary contractual bond between cettor ` 


and creditor, whereon paywentis barred b y 
limitation: Exhibit A itself states that it wes 


->=> ef ae 


hitit e detoiled above, and the whole in OI. 


of it shows that this was so. “The Advocate 
General s chief contention is that, in Ex- 


hibit ‘C, it«vosi2id downthat ‘the. amount 
of principal rnd interest found by the 
‘Commision to be due -to any. sparticuler 
creditor. of amar Singh was to Fe 
‘satisfied by ‘the ‘bond tobe issued 
‘ond that that implied that, on ` the 
issue of the bond, ‘the trust -ultimete- 
ly ceased. That view I :cannot..accept. 
-The debt-of Amar- Sinch wes indeed to be 
satisfied, ionce for all, iby ‘the bond, but tke 
. Agreement wention to:meke distinct provi- 
‘Sion for. the ultimate satisfaction of the 
bond itself, by announcing a promise .of 
-a sinking fund to ‘be -maintained,-until the 
- bonds wereully.discharged, It is not denied 
-that the sinking fund was maintained and 
the Government  Notifications.of the z4th 
Tune 1853 ExhibitE, and 18th December 
1858 (filed inthis Court)indicatethatit was 
80 ‘being maintained, and of course Govern- 
ment was bound under ExhibitC, so tomirin- 
toin it vntil:all thethonds were discharged. 
‘Government has been, ‘since the dete 
of Exhibit C, in possession of the Tanjore 
revenues and.I must presume thatit hes 
carried outthe promise contained i in that 
. document, 


So then we have the position pars 
“pasu with the issve of and running of tke 
bonds, the sinking fund to pay them ot wes 
being accumulated, until, by 1858, all except 
four “bonds, of which Exhibit `A was “che, 
had been paid off, snd thatin TRAN Govern- 
ment had sufficient sinking fund-to clear 
these also. Itis plain, then, that Govern- 
ment hed been el! along holding in trust 
for the bond-holders the amount necessary 
to pay' oft each bond. ‘The trust had in 
fact notceased by theissue of the bonds 
but continued and was to continue accord- 
ing to the agreement solong as any ob- 
ligation to pay remained on any ‘bond, 
and the trust fund could be dissolved only 
when every bond wes discharged. Exhibit 
A has not been discharged. The ‘trustee 
must, there‘ ore, treet it from tke trustirnd 
‘so far cs that feni is sufficient to meet it 
‘enc he c: nnot be Leord to plecd -thet ke 
is not bound to ĉo so, or thet the payment 
is barred by time, ang thus incffect appro- 
priate to ‘himself the trust fund. ‘To this 
apertof tle cese no Cefence cen. be putfer- 
werd against peynent “other then ons of 
two pleas: (1) that such a lossin the Tanjore. 
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revenues has taken place that the trust 
fund was exhousted so that the bonds 
cannot be redeemed from it; or (2) thatall 
the bonds have heen discharged. Neither 
plea bas been here advanced. 


Anotherargument tc show that the trust 
came to on end with the issue of the bonds 
is based on the wording of Exhibit A it- 
self. . Exhibit: A no doubt does not men- 
tion eny sinking fund or re-produce Ar ticle 
T3 of KxhibitC which makes only the Tan- 
jore revenues lishle for the debt. So faras 
its wording goes, the Governor-in-Council 
is prepsred to meet the obligation to-poy 
the principal end interest from general 
revenues. Interest, no d-cubt, would not 
be payable i? the Comp: ny had wholly lost 
the Tanjore revenues, but apparently the 
obligation tc pay from general revenues, 
would continue evcn ifthe Tanjore revenues 
while not wholly lost, nevertheless proved 
insufficient to meet the bond. Incidentelly, 
this shows that Exhibit A was something 
more then a mere warrant or declaration 
of intention to cerry out Exhibit C, or a 
mere label to indicate to the holder of Ex- 
hibit A what his share in the trust fund 
was. 

But, apartfrom that, the present question 
is, wes the original trust obligation charged 
on Tanjore revenue then converted, when 
Exhibit A was issued, into an ordinary 
contractual obligation to pay from general 
revenues so thet the trust obligation had 
come tornend? Icen fini no ground for 
such a conclusion. The wor ling “of Exhibit 
A so rer trom tndicating any novation from 
the agreement, Exhibit C, direcuy purport- 
ed to be in pursuance of Exhibit C. The 
probable explanation of the usc of language 
in Exhibit A loose enough to make the 
Company' s genera: revenues liablefor the 
bond, is that the risk of the Company 1os- 
' ing the Tanjore revenues, which was 


a real risk in 1824 had by 1845 become 
_. negligible, ahd it became a netter of in- 
difference to tke Company whether the 
"bond was redeemed from the trust fund 
. fed by the Te njorerevenues, orfrom general 
revenues, while beyond thit Government 
always had the safeguard that interest was 


“doso, but if, 


there been dny ree] risk et the time of the 
issue of the bond of 1845 itis obvious 
thet the full terms of the agreement in 
Exhibit C would heve been strictly set out 


inExhibita, «nd that a bona professed- 


ly issued in pursuance of that agreement 
would have, if it had been at al] necessary, 


limited thé liability of the Company to a 


charge on the Temjore revenues as .sef 
out.in Exhibit C. "Thereis nothing in the 
wording of Exhibit A, then to -indicate 
that Exhibit C was not being cerried cut, 
that the trust fund was not in being, 
ot that there was any fresh egreement 
at the time of Exhibit A which put an end 
to thet trust, In fact, its wording implies 
that the trustset outin Exhibit C had been 
accepted ena wes being corried ont thereby. 


My conclusion on this part of the case 


, then is this: there is and ought to tie a trust 


fund in existence for the payment of the 
amount due under this bond. Government 
cannot be heard to say, mor i8 it in fact 
pleaded, that they have broken that trust 
or have not maintained the fund. The 
plaintiff, assuming thet he is the real behe- 
ficiary under the “bona, is entitled to en- 
force hisclaim under Exhibit A,asif he were 


as he is, one of the beneficiaries uncer this 


trust, end if there is sufficient money in 
the fund to discharge what is due on this. 
bond, the “money due under it must be 
paid end peyment of it cannot be barred 
bv limitation, since a trustee cannot be 
allowed to vouch a Statute of Limiteion 
ageinst a breach of trust, end the present 
suit is clearly one for the ptrpose of 
following, 7. e., for recovering for the 
cestut gue bust, in the hends of Gov. 
ernment trust property vestea in it for a 
purpose specific end specified-in this case 
by the author of the trust. So faras the 
trust funa will discharge Exhibit A,it must 
oend so far as, ‘the trust 
funa is insufficient to discharge ExhibitA 
and, therefore, the oblie: tion to dischage it 


“falls on the ordinary revenues, Exhibit A 


is enforceable ageinst these general reve- 
nues, only,as an ‘ordinary: contract between 
2 debtor arid o creditor. It might, in cer- 
tain circumstances, therefore, have been 
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. “necessary, for two reasons, first, Governmen 
. hes not pleaded that the trust fund is. 
‘insufficient to meet Exhibit A and, second- 
‘ly, I hold in agreement with the learned 
‘Chief -Justice, that even as an ordinary 

-..eontráct Exhibit Ais enforceable in plaint- 


iff’s favour. ` 


- « Turning to the second part of the cəse 
^ e42., whether, apert fom any trust, pay- 
-` ment under the bond is- barred by limita- 


tion, I'agree with, and have very little to 


.' z add to, what the learned Chief Justice has 


said; As to the question of the meening of 


* "the-phrose'on demand’ ata partictiler place, 


I wottla note the significance of the general 


- Notification of 1858 filed in this Court, 
"which, after giving the necessary 15 months 


noticé, announced that, ‘on presentation 


.. ;of- the notes to the accountent-General at 


* 


Bort. St. George" -2 certificate for payment 
“both of. principal and interest would be . 
«issued. It isclear then that before Govern- 
,mént became liable t .pay on the notes, 
_whéther principal or. interest, that is, 
. before any of the debt ‘became due, there 
- was to be ə specific. demand, accompenied 


. by presente tion of the note at the account- 


'. ant-Generel's Officeat Fort St. George. 


'` Thave nothing to add to whet the learn- 


" sed Chief Justice hes said regarding whet 
- plaintiff has acquired under the assign- _ 


^ment deed, Exhibit J, exceptthat I do not 
‘think it necessafy to consider the scope 
"ot Exhibit M; or to decide whether.it is 
co-extensive with Exkibit J or not. Person- 
vily, I think -it is limited to the sums 
named init, butitis nota point oi impor- 


` tance at present. 
^. As to the disallowance of Rs. 8,471-5-1 , 


‘plaintiff’ cleerly ‘has fo fight to 
that sum. The  essignor believing, 
no aoubt, thet under the Notifica- 
tion of (1853, — Exhibit F, interest 


- ceased from 30th September 1854 calcu- 


‘lated-the interest due to him up to that 


“date from 30th October 1846 , the date 
.*up'to which, according to the endorse- 
.ment of. the 
-uteresthad been paid by Government to 
~ -Hari Kissen Doss, aescribed ii Exhibit A, 
ds’ the gener: 1-attorney of Madhu Saha1, 
. the original kolder, end Rs. 2,833-15-0} 
.feprésents: that sum. "Pre pleintif hes 
.-Shown no reason for us to suppose that 


note, -Exhibit A, in- 


sym was not paid to the. holder's attorney 


t 


end the Government books, Exhibit r (a) 
show that it was so paia. The plaintiff's 
assignor claiming from Madhu Sahai end, 
therefore, the plaintiff himself.could have 
no right to have this sum paid over again; 
ena the plaintiff's sssignor evidently 
was quite awcre of this, and, there- 
fore, refreined from assigning tuat sum 
over to the plaintiff. l 

I, therefore, agree ia the order proposed 
by the learned Chief Justice. 

V. N. V. | 

Z.K, Decres modified. 


L 


OUDH JUDICIAL COMMISSIONER’S 
` COURT. |. 
MISCELLANEOUS APPEAL NO. 4 OF 


1923. 
March 13, 1923. 
Present; —Mr, Dalal, A. J.C. 
MATHURA SINGH- DEFENDANT— 
; AEPELLANT 
verSus 
" SHEO MOHAN PRASAD—PLAINTTI— 
RE-PUNDENT, 

Civil Procedure Code ( Act V of 1908), O. V, 
YY. L7, I9, 21—-Service of. summons—Summons 
affixed to door of defendant s house—Presumplion 
— Temporary absence—Swummons, sent forservice 
to another .Court— Certificate of service. . 

Where service of summons is effected on a 
defendant the very first time by affixing a copy 
of the summons to the door of his house, there 
-can be no presumption that he had notice of the 

rg or of the date fixed for the hearing. [p. 793, 
col. t. ] : 

Wherea person is merely temporarily absent 
from his house when the process-server calls it 
cannot be said that he cannot be found within- - 
the meaning ofr.17 of O. Vofthe Civil Procedure 
Code. [p. 793, cols. 16 2] * 

Where a summonsissentforservicetoa Court 
under O. V, r. 21 of the Civil Procedure Code, 
itis the duty of such Court, after proper enquiry, 
to certify whether service has been sufficient 
ornot. A certificate of the sufficiency of service 
recorded by the mun sarim of the Court is neither 
legal nor of value. [p. 793, col. 1.] . 

Appeal against an order oí the Subordi- 
rate Judge, Rae Bareli, .daied the ctl 
December 1922. i 
Mr. Risheshar N ath, for the Appellant, 

* Mr. K. F. Misra holding tke bricf of 

Mr, G. .N, Misra, for ‘tae Respondent, 


^5 
- 


- 


a 


— 


ew 
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JUDGMENT.— This was an application 
in the Court of tue Subordinete Judge 
of Rae Bareli under O. IX, r 13 for 
setting asidea decree passed ex parte against 
the defendant. The application was dis- 
missed on the ground that the defendant 
hed been duly served. Erom that dismissel 
the defendant has come here in appeal. 

Hven if the summons be considered to 
be duly served, which it was really not, 
the circumstances of the case are such 
 thet the defendant had sufficient couse 
to prevent him from appearing when the 
Suit was called on for hearing. The sum- 
.mons to him to appear in the Court, at 
Ree Bareli to file the written statement 

. on the 14th of September and to appeer 
at the fixine of issues on the roth of Sep- 
‘tember, was affixed to the aoor of his house 
ata village in the Uneo District on 8th 
. September 1922. The report of the process- 
. Server shows that the defendant was at the 
“time away at Sultanpur. There is no 
affidavit that the defendant returned lome 
. before the roth of September. When ser- 
vice is made the very first time by effüixing 
‘summons to the door of a defendant's 
“house there can be no presumption that 
.he had notice of the case or of the date 
fixed for hearing. Obviously, the defend- 
‘ant had sufficient cause not to be able 
to appear in Court on 19th September. 

As regards service, [om certainly of opin- 
ion that there was no due service. The 
lower Court has referred to the fact that 
the service was declared to be suificient 
‘under O. V, r. 19. The summons was sent 
by the Rae Bareli Court to the Court at 
. Unao for service under O. V, r. 21 and the 
"Court at Unao was bound to act in accord- 
ance with the provisions of that rule and 
, of paragraph 115 of the Oudh Civil Digest. 
-It was incumbent on the Courtitself, after 
‘proper enquiry, to certify whether service 
was sufficient or not. The Unao Court 
failed to do so and the certificate is signed 
by the munsarim. The presiding officer 
of the Court at Unao did not bring his 
‘mind to bear on the facts of the case and 
. the certificate of sufficiency recorded by 
the munsarim is neither legal nor of value. 


Under r. 17 of O. Va serving officer is 


directed to affix'a copy of the summons 
„on the outer door of the house of the person 
Who is to be served where he cannot ind 


: Z, K. 


. possession— Idol —Stie, 


that person and there is nod gelteinpowercd 
to accept the service of the summens on 
his behalf, nor any other person on whom 
service can be made, It is explained in 
t, 155 of the Oudh Civil Digest that if a 
person is merely temporerily absent from 
his hotise, when the process-server calls, 
it is not correct to say*that he cannot be 
found. In the.present case the defendant's 
absence was temporary; the process-server 
has stated in his statement thet the family . 
oi the defendant was in the house and 
only the time of the return of the defendant 
was unknown. It.was not as if the de- 
fendant had deserted his house and the 


- process-server found a vacant house or a 


house in ruins, nor was the process-server 
told that the defenda nt had left the village 


. for good. If the presiding officer of the 
_ Unao Court had himself carried out the 
‘duties entrusted to him it is certain 


taat the service would have been certified 
to be insufficient. 

For these reasons I set aside the order 
of the lower. Court and the ex parte decree, 
anu direct the restoration of the suit to 
its original number and its trial according 


to law. Costs’ here shall be costs in the 
suit. 
0 rder sel aside. 


CALCUTTA HIGH COURT. 


LL FROM ORIGINAL DECREE NO. 100 


OF 1920. 
August 2r, 1922. 
Present -— Sir Asutosh Mookerjee, K7T., 
: and Mr. Justice Chotzner. 
ANANDA CHANDRA CHAKRAVARTI 
e —PLAINTIFF—APPELLANT 
Versus 
BROJA LAL SINGH AND OTHERS— 
DEFENDANTS-—RESTONDENTS, 
Dedication, ceremony of, ect — of— Adverse 
uistiion of-— Temple, 
erection Dona. of. Mo un kaw Reveeatton by 


-~ 


| (P. G3 


,installed in 


t 


successor— Idol, founding ‘of —Shebaitship, vest 


‘ing of— Rule, application’ of— Foundation, pub- 
lic ov private—Pyvinciples applicable—Endowment, 


founder of—-Tritst—-Devolution—Shebait and 


pujari, distinction between—Pleadings and proof 


4 


~——V aviation. . 
Dedicdtion vests property in dn idol, ‘only 
when the founder has title. The ceremory divests 


‘the proprietorship ofe&he temple from the builder 


‘and Vests itin the image, which by process of 
vivification acqilires‘existénce as a juridical 
personage. [p. 707, col.2.] > nro s 

Where a temple has been in existence for over 
.twelve years on a site which was taken posses- 


- Sion of by force by a person who ‘erected the 


temple. thereon and dedicated it to an idol, the 


-idol ‘acquires an.indefeasible title to the site 


-by adverse possession. [p. 798; col. 1.3 


Damodar Das v. Lakhan Das, 7 Ind. Cas, 240; . 


37 C. 885 r4 C. W. N. 889; r2 C. L.] . 110; (1 9r0) 


‘M.W.N. 3037 7 A. ..].795 8M.TL.T. 145 20 


M.L. J. 624; 12 Bom. L. R. 632; 37 I.À.- 147 
} Khaw Sim Tek v. Chuah Hoot 
Neoh, (1922) 1 A. C. 120; 126 L. T. 
‘g03; gt: Ia J. P. C. 36; Balwant Rao v. 
„Puran Mal, 10 X. À.90; 6 A. 1,13 C.L. R. 


39:-4 Sar. P. C. J. 435: 3-Ind Dec. (N. s.) 


352 (P C.) Ram Parkash v., Anand Das, 
33 Ind. 'Cas. 283; 43T. A. 73;20 C. W. N. 802; 14 
A. L.-J. 621; (1916) x M. W. N. 406; 31 M. T. J. 1; 


~ 18 Bom. L.R. 490: 3 L. W.556; 24 C. L. J. 116; 43 
Varutht 


C. 707; 20 M.L. T. 267 (P.C), Vidya 
Thirtha v. Balusamt Aiyar, 65 Ind. Cas. r6r; 48 
L.A. 302; (1921) M. W. N. 440; 41 M.,. J. 346: 44 
M. 831; 3U. P. L.R (P. C162: 15 L. W: 78; 30M, 
L.'T..66; 3 P. L.T. 245526 C. W. N. 517; 24 Bom. 
L. R.620;20 A. L. T. 4975; (1922) A. I. R. (P. C.) 


. 123 (P. C.), referred to. 


‘Where a temple is erectedand an idol is 
it with the concurrence tacit 
or express, of the mohunt of a neighbouring 
temple his successor isnotcompetent to revoke 
the.arrangement thus effected. [p. 798, col. 1.] 


^. Ifa number of persons provide the original 


endowment they mav apparently together con- 
stitnte the founder, But persons, who subsequent 
to the foundation furnish additional contribu- 
tions do not thereby become joint feunders: their 
benefaction is regarded as nothing beyond an 
accretion to an existing foundation. [p. 709, col. 
2 p.80o,col.r.] f 

Tagadindya Nath Roy v. Hemanta Kumari 


v 


` Debi, 3r 1..A.203; 37 C. 129; 8 C. W. N. 809. 6 
: Bom. L. R. 765: 1 A. L. J. 585; 8 Sar. P. C. 7. 698 


(P. C), Mohan Lalji v. Gordhanlalji, 19 Ind. Cas. 
337; 401. A. 97: 35 A. 283; 17 C. W. N. 741; 11 
A. Lee} 548; 17 C. 1, J. 612: 15 Bom. L. R. 6:6, 
(19013) M. W. N. 536; 14 M. L T. 27 (P. C.), Rama- 
nathan Cheity v. Murvgapta Chetty, 33 I. A. 139; 
29 M. 283; 8 Bom, L. R. 498; 16 M. L. 14265; 10 
C, W. N. 82551 M. I. T 3277; 3 A. L. J. 707: 4 
C. L. J. 189. (P. C.), Sial Das Babaji v. Pertap 
Chundev Sarma, 3 Ind. Cas. 408: 11 C. IL. J. 2, 
Raj Krishna Dey v.-Bepin Behary. Dey, 17 Ind. 
Cas. 162; 17 C. W. N. 597; 40 C. 245: 16 C, L. J. 


; , 194, Sheo Prasad yv. Aya Ram, 29 As 663: A. W 


N. (1967) 21014 A. 14 J, 805, Kunjamant Dasi 
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- 3 Ind. Cas. 408; 11 C. IL. 


[1923 


"v Nikunja Behary Das, 32.Ind Cas.823' 22 C. L. 
J. 404; 20 C. W.N. 314, .Baldeo Das v. Gobind 
Das, 23 Ind. Cas.-18; 36 A, 161; 12 A. L.-J. 179, 
Venkata v. Narain, (1854) Mad. S. D.A. 101, 
referred to.: - 
Therulethat the parties should be kept to their 
pleadings. is not of universal application, and 
every variance between pleading and proof is not 
fatal. The rule that the pleading and proof must 
correspond. is inter ded to serve a double pnrpose: 
first, to apprise the defendant distinctly and 
specifically of the case he is called upon to answer 
‘and, secondly, to preserve an accurate record 
of the cause of action as a protection against a 
second proceeding upon the same allegations, 
The test thüs is whether the defendant will be 
taken by surprise if relief is granted cn the facts 
established by the evidence, or, ashas sometimes 
been said, a variance between a pleading and 
what is proved is immaterial unless it hampers 
a defence or unless it relates to an integral part: 


-of the cause of action. [p. 738, col. 2.) 


Sital Das Babaji v. Pertap Chunder Sarma, 
J. 2, Jalim Singh Sx 
Mal v. Choonee Lal Jahurry, 11 Ind. Cas. 540} 
15 C. W.N. 882, Nabadwipendsa Mookerjee v. 
Madhu Sudan Mandal.16 Ind. Cas. 741; 18 C, 
W.N.473, Hiya Lal v. Giribala Debt, 34 Ind. 
Cas. 444; 23 C. L. J. 429, Ishan Chandra Dhupi . 
v. Nishi Chandra Dhupi, 41 Ind. Cas. 387; 29 C. 
L.].:;22 C. W. N. 853, Satish Kanta Roy v, 
Satis Chandra Chatterjee, 55 Ind. Cas. 689; 30 C, 
L. J. 475; 24 C. W. N. 662, Nepen Bala Debt 
v. Siti Kanta Banerjee, 8 Ind. Cas. 41; 12 C. 
L.J. 459; 15 C.W. N. 158, Ram Kissen 
Joydoyal v. Pooran Mull. 56 Ind. Cas. 571; 51 
C. L. J. 259; 47 C. 733, relied on. 

Although a plaintiff must ordinarily adhere 
to the claim as brought, the Court will depart 
from strict enforcement of this rule where 
it is satisfied that justice will not be done be. 
tween the parties if the suit were dismissed on a 
technical ground, with the prospect of further 
litigation for the determination of a controversy 
a ia tipe for settlement. [p. 799, 
col. I. 


Umar | Abdul Rahiman v. Gustadji, 34 
Ind. Cas. 268; 20 C. W. N. 295 3 L. W. 
308; (1916) x M. W. N. 137; 30 M. LI. 
J. 444 (P. C), Motabhoy v. Mulji, 29 Ind, 
Cas. 223; 42 I. A. 103; 39 B. 399; 17 M. L. T. 402; 
28 M.L. J. 589;13 A. L. J. 529; 19 C. W.N. 7131 
21 C. L. J. 507; x7; Bom... R. 460; 12 L. W. 5243 
(1915) M. W. N. 522 (P.C), Basant Singh v. 
Mahabir Pershad, 19 Ind. Cas. 340; 40 I. A. 86; 35 
A. 273; 17 C. W. N. 669; (1913) M. W. N. 481i 
11 À.I1.]..469;17 C. L. J. 566; 15 Bem. L. R 
525; 160. C. 136; 14 M. L. T. 64;25M.L.J. 301 
(P. C.), Fateh Chand v. Kishen Kunwar, 16 
Ind. Cas. 67; 39 I. A. 247; 34 A. 579; 16 C. W. 
N. 1033; 23 M. L. J. 330; 12 M. L. T. 413; 
(1912) M. W.N. 1065; IO A. L. J. 335; 14 Bom, 
L. R. 1090; 17 C.L. J. x (P. C), Skinner v. 


. Naunthal Singh, 19 Ind. Cas. 267; go I. A. 107; 


35 A. 211; (19153) M. W. Ne 500; 13 M. L. T. 488; 
tr A. L. J.. 494:17 C.I. J. 555; 15 Bom. L. R, 
502; 17 C, W. N, 853; 25 M. I. J. 111 (P.C.), 
relied on, EE M 


- 
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When worship of -an‘idol has been founded the 
Shebaitshtp is vested in the founder and his heirs, 
unless he has disposed of it otherwise, or there 
has been some usage or course of dealing which 
‘points to a different mode of devolution. 
Ip. 799, col. 1.] i 

It is not always easy todetermine who are the 
‘founders. One person may provide the site of 

, the temple, another may build the temple and 
establish the idol; while a third may dedicate 
property for the performance of the daily services 
of the idol. 
quishes his rightin the land, he may not be a 
founder, unless he indicates at the time, expressly 
or impliedly, that he will associate himself with 
the others in carrying out the object of the 
foundation. Prima facie, all the parsons who 
establish the worship are entitled to take part 
in the management. [p. 799, col. 2.] 

Whether a foundation be public or private, 
the threefold principle is applicable, namely, (i) 
the devolution of the trust, upon the death or de. 
fault of each trustee, depends upon the terms 
on which.itwas created, or the usage of the par- 
ticular institution where no express rust deed 
exists; (és) the worship of the. idolis vested in the 
founder and his heirs, in default of evidence to 
show that he has disposed of it otherwise, and 
(iit). where a shebait appointed by the founder 
fails to nominate a successor in accordance 
with the conditions or usage of the endowment 
the management reverts to ‘the founder and 
his representatives even though the endowment 
has assumed a public character. [p. 80^, col. 2.] 

A pujari or archak is not the shebaii ; he is 


appointed by the sAebaii as theprohit to conduct: 


the worships but that does nottransfer the rights 
and obligations of the shebait to the prohii 
and'heis not entitled as a matter of right to be 
continued in his officeas pujari. [p.8or1, col. 1.] 
Nafar Chandra Chatterjee v. Katlash Chandra 
Mondal, 62 Ind. Cas. 510; 25 C. W. N. 201, Nana- 
bhai v. Trimbak, (1878) P. J. 195, Narayan 
v. Ranga, 15 M. 183; 2 M. L. J. 19;'5 Ind. Dec. 
(N. S.) 477, Jagannatha Chariay v. Seenu 
Bhattachariar, 51 Ind. Cas. 869; 42 M. 618; 
36 M. L. J. 361; (1919) M. W. N. 240 and Seska- 
dri Aiyangar v. Ranga Bhaittar, xo Ind. Cas. 548; 
35 M. 631; 21 M. L. J. 580; 10 M. L.T. 14, 
relied on. f T 
Appeal against a decree of the Subor- 
dinate Judge, First Court, Dacca, dated 
the 17th February 1920. ; 
Babu Sarat Chandra Rai Chaudhuri (with 
him Babu Nilkantha Ghose),for the Appel- 
lant: —The plaintif isthe appellant. Tte 
appeal -risesout ofa suit for establishme:t 
aud enforcement of the plaintif’s righi ir. 
respect ofa temple. The facts of the cese 
are shortly these. About the year 1897 
plaintif began the coustiretion of the 
Anandamoyi temple and in 1900 in- 
stalled and consecrated therein the imzges 
of Siva and Durga whom he named ag 
Rudranath and-Mahamaya after his father 
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Where the owner of the site relin- 
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and mother. "The land whereonthe temple 
was built was verbally gifted away in 
my favour by late Iswar Chandra 
Ghosk. In 1901 I constructed a raised 
pavement for facilitating the pradakshin 
ceremony of the worshippers. In 1902 
T acquired turther lands adjoining to tke 
temple ana dedicated itt@the icols. My 
case is thet from the very Lbeginrirg till 
1914 I wasiafreeenjoymert ofthe temple, 
In 19:4'the defendant No. 1 ‘obstructed 
me:during the Durga Puja. But I res- 
trained him by procuring an order under 
‘section r44 of the Code of Criminal Pro- 
cedure, But, subsequently, thev obtained 
an order in their favour vndér section 
E45 0f the Code of Criminal Procedure, 
Hence ‘the present suit. The Court below 
hhus-dismissed my suit holdicg thet tle 
temple is a public temple and that I 
have no more rights thereto tkar an ordi- 
nary member of the public. Tke con- 
testine defendant claims tote the ‘mc he ut 
of the Bura Siva temple. His defence 
is that the land on.wlich the .emgle 
stands belongs to the Bura Siva temple 
and that Iswar Chandra Ghosh was rever 
its owner and bencel could acgvire no 
rights to the temple. The evidence on 
the record amply beers ovt my allega- 
tions and as a matter of fact tke 
learned Subordinate Judge also finds that 
thetemple was built by me and the idcls 
were established by me. He, however, 
disbelieves that the land was given tre Ly 
Iswar Chancra Ghosh. Asstmíirg thet is 
true, tkelearned Jrcgc orgl tic bave held 
that the idols having beer estallislec fer 
over :2 years they have acquired right ly 
adverse possession. Refers to Datkoder 
Das v. Lakhan Das (x), Khaw Sim 
Tek v. Chuah Hoot Groh Nech (2). 
The contesting defendant is an impost- 
er. Be was a mere boy  wben tle 
temple was built. He ceniot claim te 
be a mokant of the temple res- 
much as he has-acquired ro relifioi s- 
merit and qualifications whatever. These 


4 


(1) 7 Ind. Cas. 240; 37 C. 885; 14 C. W. N. bêg; 
I2 C. L. J. x10; (x910) M. W. N. 503; 7. A. I... J. 
791; 8M. L. T. 145; 20 M. L. J-624; 12 Bom. 1. 
R.632; 37 I.A. 147 (P. C ).. . 

(2) (1922) r A, C. 120; 126 1. T. 203; 91 I. J. P. , 

e 36: : " 
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is üo evidence to Show that .the -shebatt- 
shipof my temple vested in the Mokant of. 
Bura Sivatemple or that their priest con- 
ducted the worship at’ my temple. The 
mohants are satvas.’ They do not worship 
Dafga. -These facts clearly prove that the 
shebaiishib vested in me. The mere -fact 
that some’ of* my friends contributed 
some ‘structures on the land does not 
make the. temple 4 -public. one. See 
Gossami« Sri .Gridhaniji v. Romanlaljt 
Gossami (3). I submit the learned Judge 
clearly erred in “dismissing my suit. The 
evidence and thefacts.stated fully prove 
nv Tights., | .. ^. 7 7. e (OS. 

E^ Kali Kinkar Chakravarty, for. the 
Respondents.—My submission is thatthe 
plaintiff has failed to make out his title 
to the laid. He has failed to prove 
the gift^ of ` Iswar - Chandra: Ghosh. 
Ik has been proved’; that Iswar 
‘Chandra Ghosh had no title whatever 
to the lands, which -are surrounded on all 
-sides by the lands of the Bura Siva temple. 
The dedication vests the property in the 
idol only when thefounder has. title. 
‘Here the plaintiff had no title whatever. 
The finding of the Court below that it is 
a public temple is quite > correct-and is 
supported by evidence on the: record. 
. de idols ate worshipped by the general 
public, Further; itis in evidence that the 
bujari of the Bura Siva temple used to wor- 
- ship the idols. | That shows also the 
public nature of the temple. The learn: 
- ed Subordinate Judge ‘minutely went into 
the evidence and found thatthe temple 
was public. I submit he is qute justified 
in bis finding and correct in holding that 
the plaintiff hes no special rights ii the 
"temple. < _ NE 

Babu Sarat Chandra Rat Chaudhuri, 


| in brief. 

ir NE JUDGMENT. — o 
ookerjeo, J.—' The subject-matter o 

a litigation which has culminated in 

‘this appeal is a parcel of land in the town 

‘of Dacca, a temple erected thereon, two 


- 3dolsinstalled therein, together, with orna; 


` mentsand other articles appurtenant ihere- 


| C. i 161, A. 137; 13 Ind. Jur. 211; 5 Sar. 
POP isore Ind. Dec. (881) 547 P.C). — 


- 


to. The first plaintiff is Ananda Chandra 
Chakravarti, a member-of the legal 
profession, practising at Dacca, andhe has 
commenced this . litigation, on. his 
own behalf and also as shebait- of the 
two idols, Rudra Nath aad Mahamaya, 
(images of god Siva ana goddess Durga 
respectively) who are joined as co-plaintifis. 
The first defendant, Brajanandä Saraswati 
claims to be the mokant of the Bura: Siva 
temple and Asthan,an ancient religious 
foundation situated in the town of Dacca ` 
in the immediate neighbourhood of tke 
disputed tempie. The second defendant 
Ruda Tridandi Tripuralinga Swami is 
alleged by the plaintiff to be the real 
mohunt of the Bura Siva temple, who 


‘resides at Swamibag inthe town of Dacca. 


The third and fourth defendants are 
representatives of the estate of the late 
Iswar Chandra Ghosh, sometime Govern- 
ment Pleader at Dacca. The fifth defend- 
ant, Birendra Chandra Chaudhuri, is said 
tobe a priest acting under the direc- 
tion of the first defendant. The case for 
the plaintiff is that the disputed temple, 
known as the Anandamayi temple, was 
erected by him on land obtained .by way 
of gift from Iswar Chandra Ghosh, that the 
idols were established by him, and that he’ 


` peacefully exercised his rights as founder: ' 


shebatt till the time of the Durga Puja 
of I9r4 when the first defendant raised 
a dispute and obstructed him. He was, 
however, able to perform the puja, as an 
order under section 144. of the Criminal 
Procedure Code was madeby the authority; 
But proceedings were instituted shortly 
afterwards under section 145 of the, Crim- 
inal Procedure Code, which resulted: 
in an ofder made on the 2nd March 
1915, in favour of the first defendant. 
The plaintiff accordingly instituted the pre-, 
sent suit on the 18th September 1916 
to establish and enforce his rights in 
respect of the Anandamayi temple and the: 
idols Rudra Nath and Mahamaya. The 
first defendant alone contested the claim ; 
the second defendant, sofar as can be 
gathered from the record, lent his support 
to the plaintiff. The contesting defendant 
urged that the site of the temple was land 
comprised within the ambit of the Bura 
Siva temple and Asthan and was at no' 
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time the property of ‘Iswar Chandra 
Ghose, the donor of the plaintif. He fur- 
ther alleged that the plaintiff had no 
right in respect of the disputed temple 
and the idols 
such as is possessed by every member of 
the public. The Subordinate Judge has 
come to the conclusion that the site of the 
. temple did not belong to Iswar Chandra 
Ghose, but was comprised in the Bura 
Siva temple and Asthan. He has also 
disbelieved thestory of verbal gift by Iswar 
Chandra Ghose in favour of the plaintiff. 
He his found, however, that the Ananda- 
mayi temple was in fact erected by the 
plaintiff and that the idols were established’ 
by him. But in the opinior of the Subordi- 
nate Judge, this coes not confer on the 
pliintif any speciel rights. distinct from 
those enJoyed by the members of the 
public in general. In this view, the Sub- 
ordinate Judge has dismissed the suit. 
This is the decision assailed in the 
present appeal. à ' 


: As regards the original title to the site 
whereon the Anandamayi temple stands, 
we have scrutinised the entire evidence 
which has.been minutely discussed before 
us. On this part of the case, we are not 
prepared to dissent from the conclusion 
of the Subordinate Judge which is based 
on an accurate and exhaustive review of 


` - theevidence. The conveyances relied upon 


by the plaintiff contain boundaries which 
cannot be identified with precision, end 
these documents do not prove that the 
disputed land was owned by the prede- 
Cessors-in-interest of Iswar Chandra Ghose. 
We cannot further overlook that there are 
difficulties in connection with the , alleged 
gift by Iswar Chandra Ghose in favour 
of the plaintiff, which have not been 
satisfactorily removed. Even if it be 
assumed that the disputed land is covered 
by the conveyances, Iswar Chandra Ghose 
never acquired title to the entire property, 
Whatever interest he acquired did not, 
‘Sofar ascan be made out, exceed 17-24ths 
share. It is difficult to believe that the 
plaintif, admittedly an orthodox Hindu, 
should have erected a temple on a site 
the title whereof was in part at least in- 
volved in uncertainty. It is well settled 
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installed therein, except 


. accept the 


of 


idol, only when.the founder has title. 
The ceremony. divests the proprietorship 
of the temple from the builder and vests 
it in the image which by process: of 
vivification has acquired: existence as a 
juridical personage; for, es Vijnaneswara 
puts it, gift consists in the relinquish- 
ment of one’s own right andthe creation 
of the right of another.. This is feasible 
only when the dedicator has himself title. 
Apart from this, the Subordinate Judge 
has rightly emphasised that a person in 
the position of the plaintiif was not likely 
to accept a gift without a deed or to erect 
a temple on land obtained by way of gift: 
On the other hand, we have the undoubted 
fact that the lands towards the west as 
also towards the east of the disp. ted temple 
site, belong to the Bura Siva temple and 
Asthan. This, agaia, renders it highly 
imdrobable that the intermediate parcel 
should have been the property of private 
i1idividuals. We must, consequently, 
finding of the Subordinate 
Judge that the siteof the Ánandamcyi 
temple forms part of the Bura Siva temple 
and Asthan. We have next to consider how 


and when the Anandamzyi temple 
was erected and the idols installed 
therein. 


. The evidence, which has been accepted 
by the Subordinate Judge, establishes 
beyond dispute thatin or about the year 
1897 the plaintiff cleared the disputed 
site and commenced the constrüction of 
whet is now known as the Anandamayi 
temple. The images of Siva and Durga 
were installed and consecrated by the 
plaintiff on the Ist May 1900 and were 
named Rudra Nath and Mahamaya after 
his - father and mother, respectively. 
In the year following,-.the plaintiff 
constructed a raised pavement to- 
wards the north of the temple so that 
the ceremony known as pradakshin (fcir- 
cumambulation), might be conveniently 
performed by the worshippers. In 1902 
the plaintiff acquired a strip of fand towards 


-the south and dedicated the same to the 


idols established by him. The evidence 
‘makes it abundantly clear that from 
‘1900 to 1914 the plaintiff had free access 
to the temple and regularly took part 


that dedication vests the property in the in the worship. There is also evidence 


— 
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: to show.that other structures were erected 
by friends of. the plintiff, for instal ce, 
the gate. rooms. were constructed by. Kri- 
shna Kishore Basak, while the front corri- 
dor was built at the.cost of Iswar Chandra 
Ghose. Wehavg thus te cardinal fact 
that on. land. comprised within. the Asthau 
`of Bura, Siva,, the plaiftiff bas erected 
a- temple, wherein he has i stalled and 
Consecratéd. two, idols and has had, for a 
period of more than fourteen years, free 
access and opportunity for regular parti- 
cipation in the worship. “This coula have 
"happened i in either of two ways. The plaint- 
iff miy have by force obtained possession 
. of the land and erected the temple. thereon} 
or the, plaintif may have erected 
the temple with. the concurrence, tacit 
or express, of the M-hunt of Bura 
Siva temple: and Asthan for the 
time being. In either. view, the first 
defendant—if he be assumed to be the pre- 
sent mohuni—is not competent to treat 
the plaistifi as. a, trespasser and to ex- 
clude him from the Anandamayi temple.- 
If the first alternative be adopted, as the 
temple has been ia existencefor over twelve 


* . years, the idols to whom itis dedicated 


have acquired an indefeasible title to the 
site by adverse  possesesion, Balwant 
Rao v. Puran Mal (4) Ram Parkash v. 
Anand Das (5),  Vidyd Varuthi. Thirtha v. 
Balusami. Atyat (6),. Khaw Sim Tekv. Chuah 
Hoori Gnoh. Neoh (2), Damodar Das v. 
Lakhan Das (1). If the second alterna- 
tive, which, seems the- more probable be 
adopted the present mohunt.is not compe- 
"tent: to revoke. the. arrangement sanc- 
` tioaed. by his predecessor, which resulted 
in the erection of the temple ‘and. the in- 
stallation of the idols. It is thus plain that 
even if the conclusion of the Subordinate 
Judge, that the disputed, site formed part 


- 


~ 


PEE Ay 9056 A1; 13 C, L. R.:3974 Sar, P.C 
T. [x 3 Ind. Dec. : (X. 8.) 352; (P. c). 
D2;. 


= “33 Ind. , Cas; 583: 43 I: A. 73: 20 C W; N. 
cSp2; T4-A. Ti. J: 621;-(r016) 1:M: W: N: 406; 31 
M.: Ais Jai 18 Bom. L. R. 4903 3L. W. 556; 24 
©. L: F., 116;43C. 107; 20M. L. T, 267 (P. C.). 

(6) 65. Ind, Cas. 161; 481. A. /302; (19021) M.W. 
N: 4495 4t M. Ii; J: 346; 44 M-831; 3. U. P-Tz Ri 
.CP C) o2: -15-L. Wi'78; 30 M. E. T. 667-3 P. E. T, 
: 2485; 26.C. Wz N.537; 24 Bom. L. R. '629; 20.A, 
L J; 4973 (1922) A. L,R. (B. C.) 123 (P. C. 
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of the Búra Siva Asthan be affirmed, it. 
does not 1 ecessarily follow. that the: plaint- 
iff- has no rights on the facts. admitted 
and proved. 

-It may be conceded that, as a general 
rule, the.parties.should be kept to their 
pleadings, but, as has been repeatedly 
pointed out, this is not of universal applica- 
tion, and every variance between pleading 
and "proof is not fatal. The. rule that the. 
pleading and proof must, correspond is 
intended to serve a double purpose, first 
to apprise the defendant distinctly. and 
Specifically of the case heis called upon to 
answer; aud, secondly, to preserve an ac- 
curate -record of the-cause of action as a. 
protection against a second proceeding 
upon the same allegations. The test 
thus, is, whether the defendant will be 
taken by surprise if relief is granted on the 
facts established by the evidence or, as has 
sometimes been, said, a variance between 
a pleading and what is proved is immate- 
tial unless it hampers a defence or unless 
it relates to an integral part of the cause of 
action; Sizal Das- Babaji. v. Pertap 
Chunder-Sarma (7), Jalim-Singh Sri Mal 
v; Choonee, Lal Jahurry. (8), Nabudwip-. 


endra Mookerjee v. Madhu: Sudan Mandal 


(9), Hira Lal v. Giriba!a (10), Ishan Chandra 
Dhubp? v. Nishi: Chandra Dhupt: (ix), 
Satish: Kantia Roy: v.. Satis. Chandra 
Chatt: rjee (12),  Nepen: Bala. Deb. v. 
Siti Kanta Banerice. (13), Ram Kissen 
Joydoyal y: Pooran Mull (14). Jt is on. this 
ground’ that ViscountHàldane emphasised 
in Umar Abdul Rahiman. v. Gus- 
tadji (15) that. the. principle of variance 
between: pleading and proof should. not . 
be appliediin an.abstract-wzy; the whole of 
the, circumstances. must be: taken: into 
account and carefully scruitinised, vas: the 


(7) 3. Ind. Cas. 408; 1r-C. L. d 2v 

8). 1x. Ind. Cas. 540; 15 C. W N. 882. 

9) r6 Ind. Cas. 741; 18 C: W. YN. 473: 

10)-34 Ind, Cas. 444; 23 C. L. J. 429. - 

AT ma Cas. 378; 29 C. L. J. 1; 22 C. WwW. N, 
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“tea 55 Ind: Cas. 689; 39e. L J.475;24C.W.N, 
E) 1d. Cas. 41; 12 C. ls J.459:15C.W. N 
Oe aia Cas. 571; 31 C. Ij. J7259; 4706. 733. 


{15}34 Ind. Cas. 268;:20 C, Wi N. 297; 3:4 L.W 
308 (1916) I M.W. N: 1371, 39 M.R. J. 444 (B. C3) 
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question ‘is, in ultimate analysis, one of cir- 


4 cumstancesandnot of law.. To the same 


effectis the decision of the Judicial .Com- 
mittee in Motabhoy v. Mulji(16) where Lord 
Dunedin said that, as evidence had been 
fully taken ona plea arising in the case, it 


was not proper ‘for the Court 
to decide against a party 01 & 
strict. ‘construction of the pleadings 
without considering such evidence, 


Specially when such a techrical view might 
have’ been obviated by an amendment 
of the pleadings. Similarly, in Basant 
Singh v. Mahabir Pershad (17), Lord Atkin- 
Son observed that, where a defect in title 
was appireat on the face of the documents 
the Judicial Committee would decide the 
case accordingly, even though the point 
had not been clearly raised in the Courts 
below. Reference may, in this connection: 
be made to the decisions of the Judicial 
Committee ir Fateh Chand v. Kishen Kunwar 
(18) and Skinner v. Naunihal Singh (19). 
These cases show that, although the plairt- 
if must ordinarily adhere to the claim as 
brought the Court will depart from strict 
entorcement of this rule where it is satisfied 
that justice will not be done betweea the 
parties, if the suit were dismissed on a 
» technical ground, with the prospect of fur- 
ther litigation for the determination of a 
Controversy then substantially ripe for 
settlement. 

Now itis well settled that when. the 
worship of an idol has been founded, 
the shebaitship is vested in the founder 
and his heirs, unless he- has disposed of it 
otherwise, or there has been some usage 
or course of dealing which points to 


(16) 29 Ind: Cas. 223; 42 I. A. 103: 30 B. 399! 
I . T. 402; 28 M. L. J. 589, 13 A.L. J 529; 
I9 C. W.N: 713; 21 C. L. J. 507; 17 Bom. L. R..460; 
2 L. W. 524; (1915) M. W. N. 522 (P. C.). 

(17) 19 Ind. Cas. 340; 40 I. A. 86; 35 À. 273; 
17 C. W. N. 669; (1913) M. W. N. 481; 11 A. L. Ts 

69; 17 

136; I4 M. L. T. 64;-25 M. I. J. 308 (P.C.). 
. (18) 16 Ind. Cas: 67; 39 I. A. 247; 34 A. 575; 
16 C. W. N. 1033; 23 M. E: J. 330; 12-M. I5. T. 413; 
(1912) M. W. N. 1065; 10 A. L. J. 335; I4 Bon. 
L. R. 1090; 17 C. L. Jẹ I (P. C). 

(19) 19 Ind. Cas. 267; 40.I. A. 105;35-À. 211; 
(1923) M. W. N. 500; 13 M. L. T. 488; 3 i A. T. J: 
494:17 C. L. J. 555;15.Bom. G. R, 502; 17 C. W, 
N. 853; 25 M. Er. J.. rrr (P. C). . l 
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C. L. J. 566; 15 Bom. L. R. 525; 160. C. 


a dinerent mode of devolution; Gossami 
Sri Gridhariji v. Romanlalji — Gossami 
(3); | Jagadindra Nath = Roy V. 
Hemanta Kumari Debi (20), Mohan Lalji 
v. GordAanialji (21); Ramanathan Chetiy 
v. Murugappa Cheity (22), Sital Das 
Babaji v. Pertap . Chander Sarma (7), 
Raj Krishna Dey v. Bepin Behary Deyt23). 
Sheo Prasad v. Aya Ram (24); Kunjamani 
Dasi v. Nikunja Behary Das (2 5>, Baldeo Das 
v. Gobind Das (26). In the application of 
this rule, it may not be always easy to 
determine who are thefounders, one person 
may provide the site of the temple, another 
may build the temple and establish the 
idol, while a third may dedicate property 
for the performance of the daily services 
of theidol. Where the owner of the site . 
relinquishes his right in the land, he may 
not be a founder, unless he indicates, at 
the time, expressly or inpliedly, that he 
will associate himself with the others ig 
carryi,g out the object of the foundation: 
Venkata v. Narain (27). Prima facie, all 
the persons who establish the worship . 
are egtitled to take part in the manage- 
ment. In Eugland, it has been ruled that 
the person providing the original endow- 
ment is the founder rather than the person 
who performs the act of incorporation, 
Which involves a distinction between the 
Joundatio incipiens aud the founda to perci- 
piers; Sutton s Hospital Case (28), Anon. 
(29). -Shelford on Mortmain, page 27. 
If a:number of persons provide the origin- 
al endowment, they ‘may apparently 


8 C. W. N. 800; 
I å. L. J. 585: 8 Sar. P. Cs Jy 
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(20) 31 I. A. 203; 32 C. 129; 

6 Bom. L. R. 765; 
is Ss ee 
21) 19 Ind. Cas. 337; 40 I. A. 97;:35 A. 283; 
C. W.N. 741; 17 A.L.J.548;1706, L. J. 62) 
I5 Bom. L.R. 606; (1913) M. W. N. 536; Ig M. 
L.T.27 (P.C.). 

(22) 33 I. A. 139; 29 M. 283; 8 Bom. Ij. R. 498} 
I6 M.IL.].265:10 C. W. N. 825; 1M. L. T. 2271 
3 As L.J. 707; 4C. E. J. 189 (PIC. 2. nh 

(23)17 Ind. Cas. 162; I7. C.W.N. 591; 40C. 2453 
I6 C-L- J- toa. i 

55.4) 29 A. 663; A. W, N. (1907)210; 4 A. Ly, J. 

5. : 

(25) 32-Ind. Cas. 823:22 C. L.J. 404; 20 C. 
. N. 314. 

6) 23-Ind. Cas. 18; 36-A. 161; 12 A. L.J. 179. 
7 Mori Mad. S. D. A. 100. - - 
8 De IO Coke 258; d E. R. 960,. 

9) (1699) 12 Mod, 233: 88 E. R- 1284.. 
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together constitute the founder: In the 
- matter of the ‘St, Leonard Shoreditch, 
 Parochial Schools; (30). But persons 
who, subsequent to the foundation, furnish 
additional contributions do not there- 
by ‘become joint founders; their bene- 
- faction is regarded as nothing beyond an 
accretion to an existing feundation, Ag- 
pasami v. Nagappa (31), Annasami Pillai 
-Ramak tshna Mudaliar (32), Gossamt 
Srl. Gridhartji v. Romanlaljı, Gossami (3). 
In the case before us, there is no room fer 
-controversy~ that the plaintiff - is, if 
not the: sole founder, at: least one 
‘of the founders. As stated by Lord 
in St. Johws College v. 
."Todington (33), a chatitable foundation, 
‘in so far as it is charitable, is the creature 
. of the founder, and on this view Lord Har- 
' wicke had ruled in Green v. Rutherforth (34) 

that the founder may provideforthe govern- 
‘ment aad administration of his creature, 
see also the decision of the King’s Bench in 
Phillips v. Bury (35), which was ulti- 
mately taken up to the House of. Lords; 
Phillips v. Bury (36) and contains 
an elaborate review of the rights of 
founders of- charitable and religious 
trusts. The plaintiff is, consequently, 
shebatt of the idols installed by him in the 
temple erected by means of his contribu- 
tion for the worship and-service., The Sub- 
ordinate Judge has assumed in his judg- 
ment that the Anandamayi temple, founded 
by the plaintiff, isa public temple, and from 
this he has inferred that the pleintiff cer- 
not be the shebait. He has overlooked, 
however, that there is weighty authority 
in support of the position thatthe shebait- 
ship is vested in the founder and his heirs 
unless he has disposed of it. otherwise, 
.equal'in the case of private and public 
- endowments. No distinction between the 
. two classes: of cases, has been drawn in 
this respect in the judicial decisiois, Thus, 


(30) (1884) 10 À. C. 3041 56 L. J. P. C. 30; 51, 
^ L. T. 305; 33 W. R. 756. 
5n 7 M. 499; 2 Ind. XA a S.)- 931. 
2 x e 
& 1757) 1 Bur. 158 at p. 200; 97 E. R. 245. 
| eee I Ves, Sen. 462 at pp. 468, 472} 27 


Gs) (1650) 1 Lå. Raym. 51 oF E. R. goo; Comb 

1690) x Ld. ; . R. 900; : 

Lc olt 715} 4 Mod. 106; Skin. 447; Carth. 180; 
I Shower 36012 T. R. 346; too E. R. 186, 
(86 (1604) Shower P, C. 351 1 E, R 24. 
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in Sheoratan Kunwari v. Ram Pargash (37), 
Sital Das Babaji v. Pertap Chunder Sarma 
(7), Raj Krishna Dey v. Bipin Bihari Dey 
(38) and Hori Dasi Dabi v. Secretary of S ate . 
Jor India In” Council (39); the contention 
was expressly overruled that the principle 
enunciated in Bansi Kunwar v. Chattar 
Dhari Singh (40) and approved by the Judi- 
cial Committee in Gossami Sri Gridharigi 
v. Romanlalji Gossami (3), is confired 
to private foundations and. does not | 
extend to public trusts. The same view 
has been recently adopted by a Full Berch 
of the Madras High Court in Gauranga 
Sahu v. Sudevi Maía(41), see however, 
Sethuramaswamiar v..Meruswamiar (42), 
Consequently, whether a foundation be 
public or private, the three-fold principle is 
applicable, namely, (4) the devolution of 
the trust, upon the death or default of each 
trustee, depends upon the terms on -which 
it was created, or the usage of the particular 
iustitution where no express trust deed 
exists; (/?) the worship of the idol is 
vested in the founder and his heirs, . 
in default of evidence to show that he 
has disposed of it otherwise, and (444) 
wherea shebati appointed by thefounder 
‘fails to nominate a successor in accord- 
ance with the conditions or usage of the 
endowment, the management reverts to 
the founder and his representatives, even 
though the endowment has assumed a 
public character, Itis thus unnecessary. to 
decide for the pruposes of this case whe- 


"ther the Anandamayi temple is or is not - 


a public foundation. If and when the 
question arises, the indicia of a public 
foundation, as enunciated in T'hackersey 
Dewraj v. Hurbhum Nursey (43); Chinta- 
man Bajaji Dev v. Dhondo Ganesh (44), 


p 18 A. 227} A. W. N. (1896) 371 8 Ind. Dec, 
N.S.) 858. M vi 
c 18 Ind. Cas. 96r; 40 C. 251; 17 C.L. J. 189. 
. (39) 5C. 2281 5 Ind. Jur. 30; 4 C. L.R. 77; 2 Ind, 
Dec. (N. S.) 756. 

He 5 B. X, R. 181; 13 W. R. 396. ° 

41) 44 Ind. Cas. 589; 40 M. 612; 32 M: L. J. 5971 
(1917) M. W. N. 429 (F. B.). 

(42) 43 Ind. Cas. 806; 45 I. A. x; 41 M. 296] 7 L,. 
W.2214 P. L. W. 91; 34 M, L. J. 130; 16 A. L. J. 
113127 C. L. J.2313 22 C.W. N.4571 20 Bom. L. 
R. 574 (P. C.). 

43} 8 B. 432} 4 Ind. Dec. (N. 8.) 664. 
D 15°B. 612; 8 Ind. Dec, (N. 8.) 413. 
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"Shri Dhinairaj Ganesh Dei v. “Ganesh (45), 
S ighubar Dial v. Kesho Ramanuj Das (46), 
P2ssapatl Sitaramanujachari.v: Kanduri ` 
" Vellam na (47), Muthiah Chetty v. Periannan 
CRetH (48), Subramania Aiyar v. Venkata- : 
chala Vadhyar (49), Subramania Aiyar v. 

“Lakshmana Goundan (50) must be care- 
fully consideted, and the existence or other- 

wise of obvióus tests, such as user by the 

` pablic, - worship “by the public and offer- 

iags by the public, must be investigated. 


. It is sufficient to observe here that. the fact 


- taat the site of the Anandamayi' temple - 
"formed part ofthe land of the Bura Siva 
“temple and Asthan, dozs not make ita 
* public foundation, “Much less does. .it 
< justify- -the inference that the qohant- ^ 
,of the. Bura- Siva temple ,became, by ` 


* operation of law, the ‘shebait of the new . 


‘temple. There is also no room for tke 
„application of -the principle, sometimés 
Applied, when -one mul is an offslioot . of 
a patent muii and stands. in the: xelation 
of a subordinate isstitution to a superiot | 
fotidation; Kashi Bashi Ramalinga Swamee .. 
Sv. CÜhitumber: Nath Koomar. (51), Giyana 
“Stnsandha Pandara Sannadht x. Kanda- 
sımi ` Tambtran (52), Kailasam Pillay” 
v. Nalaraja Tambiran (53), Vithalbowa 
v. Narayan Daji (54), Mohunt M uhadeo y. 
Ry Bullubh (55), Prayad Das .v. Mohunth ` 
“Krip aram, (56) and -“Gossain Dowlut. Geer v. 
. ` Bissessur Geer (57);- There | is, further, . 
mo evidence ia the case. before us. that the 
_shehatiship. of Rudra Nith and’ Mahamaya : 
"wis expressly vested by the founder iz 
the molwnt. of the Bure Siva temple and his 


+ 


18 B, -721; 9 Ind. Dec. (N.8.) 9 
11 .A.18; A. W.N. (1888) 276; i Tad. Jur. 
Ind. Dec. (N. S.) 439. 
) 30 Ind. Cas. 822; 18 M. L.T. 543: 2 I. Ww. 
858;.(r915) M. W. N. 842. 
(48) 34 Ind.:Cas. 551; 4 Lao W: 228: T 
(49) 37 Ind. Cas. 688; A4. Lr. W.444; (rorój 2 M. 


351. 

7(50) $4 Ind. Cas. 175727 ML. Tear; (rot 

M. W.N. 899, i (roro) 
(51) 20 W.R. 217; 2 Suth: P C 


J- 886 (P C.) 
(52 ‘10 M. 375; 3 Ind..Deé.,( 


N. S.) roe r 


TO Cas. 4 331. 265; 7 M. TL. T $9 
778 
£92 5g 507: 9 Ind. Pec. (N. S.y 8 
. (55) (1846) Beng S..D.A. : 378% ond: : Dec. (o. S$) 
225 ant 
(56) 8C.L.J. 4995. RU ir |" un 
(57) OAR. arg. Ae = 
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“successors "from generation. £o generation, 
“Nor can the inference of such appoint- 
ment, by. implication, be drawn from the 
- circumstance thatthe worship at the Buta 
Sive temple asalso thatat the Anandamayi 
“temple was conducted byethe same. pujan 
‘or priest, namely, by Ramji Bhutenanda, 
‘Sankarananda and Ram Nath successively; 
they allreceived, asthe’ evidence. indicates, - 
“extra perquisites for their services .ag 
“pujart in the Anandamayi temple. "this, 
indeed, ' might be expected to happen 
-in the normal coürse of events; the pujan 
“who carried on the worship in the Bura 
‘Siva temple would naturally be found 
the most.,convenient man to employ for the ~- 
purpose ofthe worship in the" Ananda- 
“mayi temple and this arrangement might 
“well continue till a dispute broke, out as 
‘it did, when the fifth defendant Birendra 
"Chandra was brought in by the first defend- 
‘ant as priest. It must not further 
be overlooked that the. pujari or archak 
is not the Shebail: he is appointed by the 
. Shebatt, as’ the purohit to conduct the Wor- 
‘ship but that does not transfer the rights 
and obligations „of the shébait- to the 
urohit; “Maharanee Indurjeet "Kooer y. 
Chundemun Misser (58), Nafar Chandra 
“Chatterjee v. Kailash Chandra Mondal (..9); 

‘and he is mot entitled to be continued as 
“a matter of right’ in his: office as pujart, 
~ Nanabhat ' Vo ri mbak (65), Narayana. v, 
“Ranga (6r), Taganna ha Chariar v.. ; Seenu 
“Bhattachariar, (62); ` Seshadri Alyaugar y. 

-Ranga | Bhattar (63). We may. finally. point 
‘out that, as in.this case the first “defend- 

ant claims: to ‘belong to. tlie Dasnami 
"Sampraday, it’ is “difficult to appreciate, - 
“how he could become the shebail iof a 
.temple dedicated to Durga; Dasnami Mutts 
“fomided bythe ten disciples of the four 
“most favourite pupils of Sankara are: Saiva 
“Mutts. We need Boks however, pursue 


^o, 


E 


€ 


E I6 W. *n. 99. dM" 
(59) 62 Ind Cas. pie 25 c. W. N. 201; T 
(60) (1878) P. J. Z 

NE 183; 2 x rt J. 19; 5Ind. Dec. (83 


ae Ind Cas. 869; 42M. 618; 36M. L. J» 36 
oo) M, W.N, 240... 

(63) ro Ind. Cas. 549; 35 M. 631j 2I M. L: Js 
" $89; 10 Na L. T ri. 
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this aspect. of. the case further. The 
‘Anandamayi, temple, as we have seen, 
“was erected during the years 1897-1900. 
“The first defendant was admittedly not 
the mohani at the time. The evidence 
shows that on the 5th July 190r he took 
admission into a secondary school and was 
described as a boy whose age was given 
‘as nine years, but who appeared to the Head 
Master td be eleven years oid, Hiscaste was 
‘given as Kshetriya, a son of Tripuran Nanda 
‘Giri, who, aS we know, had died two years 
‘previously, He wasrepresented as living 
‘under the guardianship of Tridandi Tripur- 
‘linga Swami, the second defendant in this 
litigation, It is manifest that when the 
-Anandamayi temple was constructed by the 
‘plaintiff, the first defendant wes of such 
“immature age that he could not be expect- 
ed to possess a personal knowledge of the 
‘relevant events of that period. Hisfather 


died in 1899 before the temple was complet- . 


ed, and the second defendant, whom he 
has since repudiated, acted at the time as 
“his protector. The evidence does not fur- 
‘nish a convincing account of his subsequent 
“history, much less doesit show how he de- 
veloped into a mohant. This muchis plain 
‘that the second defendant is reluctant to 
&cknowledge him, while the plaintiff does 
not hesitate to treat him as animposter, 
who has never attained the strict path of 
sanctity, On this state of the record, we 
need not investigate here his precise rela- 
‘tion to the Bura Siva temple and Asthan, 
especially as there is a dispute on that very 
‘subject between him and the second de- 
fendant, Todetermine what relief should 
be granted to the plaintiffs ıt is sufficient 
"-to hold that the following positions are 
‘established on the evidence ;— 

(4) that the plait tiff nas no personal right 
in the Anandamayi- temple and is not 
entitled tomaintain this suit in his personal 

“capacity; i - 
e (24) that the plaintiff isfounder of the 
Anandamayi temple and has installed 
and consectated the idols Rudra Nath 
and Mahamaya to whom the “temple has 
been dedicated; 

(44) that the plaintiff is sAebait of the 
two idols and is entitied to maintain this 
suit .only in his character as shebatt; 
. © (t9) that es such ‘shebalt . the pleintifi 
is entitled. to free access to the temple 
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directions as may be necessery 


- [1993 
for purposes -of the daily - and periodical 
worship; So: 

(v) that, for the above purpose, the 
Anandamayi temple will be taken to com- 
prise the block of three rooms and veran- 
dah together with the payment towards 
the east and north as shown in Exhibit 


.I (map produced by defendant No. I on 


sth February 1920 end admitted in 
evidence) as also the land covered by the 
deed of gift executed by the plaintiffs 
on the 20th February 1902,  - |. 
(vt) that as shebait, the plaintiffs entitled 
to have the worship of the idols Rudra 


“Nath and Mahamaya conducted by the 


pujart or archak and to use for that pur pose 


.the moveables which belong to the idols, 


and 

(rii) that the contesting defendent is not 
entitled to interfere with the plaintiff 
in the discharge of his duties as shebait. 

The result is that this appeal is allowed 
in part and the decree of the Subordinate 
Judge set aside. A decree will be made 
in favour of the plaintiff containirg the six 
declarations mentioned above and grant- 
ing him aninjunction to restrain the first 
defendant from interferig with him in 
the discharge of his duties as shebait = in 
terms of the declaration. If any dispute 
arises as to the access to the Anandemay! 
t mple, the Subordinate Judge will decice 
the matter in execution and give such 
to carry 
out the terms of this decree, Each perty 
will pay his own costs both here and n 
the Court below. 


B.N. 42. E. Appeal partly allowed, 
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—PURCHASERS— RESI CNIENTS. 
Provinctal Insolvency Act (V of 1920), ss. 59, 
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: 68—Saló of insoluent*s property— Application to | 


Couri—Procedure— Gif, deed of, executed by in- 
Solvent shortly before application for insolvency— 

Presumption, 

The provisions of the Code of Civil Procedure 
. do not apply to a sale of aninsolvent’s property 
by the Receiver under section 59 of the Provin- 
cial Insolvency Act 

Mool Chand v, Murari Lal,21 Ind. Cas. 702! 
364.8; 11 A.L. J.979,relied on, 

_A stranger to insoivency proceedings may at 
his option seek his redress in the ordinary Civil 
Courts when aggrieved by any actof the Official 
Receiver, or he may apply under section 68 of 
the Provincial Insolvency Act, butif he takes 
the latter course, he must comply with the terms 
of the section, 

Bhairo Prasad v. S. P. C. Dass, 51 Ind. Cas. 
113; 17 A. L. J. 787; x U. P. L. R.(A)118, relied on. 

There is suspicion of fraud where an insolvent 
executes a deed of gift a few days before filing 
his application for adjudication, whatever the 
declaration in the deed of gift may be, 


Appeal against an order, dated the roth 
October 1922, of .the District Judge, 
Byzabad. ` um l 

Mr. Muhammad Ayub, forthe Appellant. 

Mr. K.N. Chak, for Respondent No. I. 
iMr. M. Wasim, for Respondents Nos. 3; 


4 and 5. ; 
JUDGMENT.—This is an appeal under 
saction 75 (3) of the Provincial Insol- 
veacy Act (V of 1920) with the permission 
of this Court. The application for insol- 
Veacy was presented to the District Court 
-of Eyzibad o: 12th December 1919. An 
order of adjudication was passed, a Receiv- 
er Wis ippoiated, and proceedings taken 
iı liquidation. On r4th June 1922 certain 
1) 1sas Ware proclaimed for sale and on 
tst July 1922 the appellant, who isthe wife 
of the iisolvent, put in a claim that the 
properties belonged to her. In proof of 
Her claim she referred to a deed of gift 
ia her favour executed by her husband on 
the 9th of December 1919 declaring that 
aa oral gift had been made in her favour 
I6 years earlier. The Insolvency Court 
referred the appellant to the Civil Court 
were a suit was filed by her on the 4th 
of July 1922. B fore an iojunction of the 
Civil Court restraining a sale could be 
ssrvedon the Receiver, the properties were 
sold by the Receiveron 5th July.. On 
3rd August the appellant applied to the 


District Judge for the cancellation of the | 


sale, This application was dismissed "on 
the 19th of October. This order pf dis- 
inissal is the subject of appeal here. 
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Tae application of the appellant pre- 
sented on 3rd August to the District Court 
was apparently one under section 68 of 
the Act. The provisions of the Code of 
Civil Procedure do not apply toa sale of 
an insolvent’s property ® by the Receiver 
under section 59 of the Act. [See Mool 
Chand v. Murari Lal (3). Thereis a more 
recent ruling of the same High Court: 
Bhairo Prasad v. S. P.C. Dass (2) 
where a Judge of considerable  ex- 
perienee in insolvency matters, Mr. 
Justice Walsh, has pointed out that 
a stranger to the insolvency proceed- 
ings may at his option seek his re 
dress in the o dinary Civil Courts wen 
agg:ieved by any act of the Official Receiver 
ot he may apply under section 22 of the 
Provincial Insolvency Act ‘corresponding 
to section 68 of the present Act), tut, if ke 
takes the latter course, he must comply 
with the terms of the section of the Insol- 
veney Act. An application filed on 3rd 
August, more than 21 days after the date 
of sale on the 7th of July, was barred by 
time. A bar of limitation cannot be cured 
by this Court. 

- It was argued on reasons of equity 
that much injustice has been done to tke 
appellant. I am not satisfied that such 
is the case. Obviously, there is suspicion 
of fraud where an insolvent executes a 
deec of gift three days before filing his 
application whatever the declaration in 
th. deed of gift may be. There is also 
no satisfactory proof that the money de- 
posited by the appellant on 3rd August 
was sufficient to pay off the scheduled 
creditors, the Receiver’s fee and other 
expenses. In this connection, the attention 
of the Insolvency Court may be drawn 
to the absence of a schedule of creditors. 
I have not been able to find ore on the 
file. Under section 33 (I) of the Act the 
Insoivency Court is enjoincd to frame 
a schedule of creditors, who prove their 


debts. | A E 
I dismits this appeal with costs which 


. shali be divided between the Official Re- 


ceiver and the purchasers. 
Z. E. ^— Affeal dismissed, . 


1) 21 Ind. Cas. 7021 36 A. 8 1x A. L. f. 979. 
M sr Ind. Cas. 1131 17 A. 4 J. 78a T U, P; 
L. Re (A) 118 
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MEN . MADRAS':HIGH "COURT. ' - 
cAPPEAL- AGAINST APPELLATE ORDER 
ao We “No. 40 OF 1919. ; 
: ‘Janhaary 18,1921. l 
C Présent — Mit. :Jastice Sadasiva Aiyar 
-:;7' and Mr2J-ustice Napier.” 

Rt ud ‘April 20,1922, - `. 
Présent :—Justice Sir Francis Oldfield, KT., 
|. and Me-Justice Venkatasubba Rao. 
t 00 T. -RAMASWAMI AIVAR, 
UY 2.7. — PLAINTIFF— APPELLANT 
W -> 7. YENSUS PT 

T.SUBRAMANIA AIVAR AND OTHERS 
7079 —DEFENDANTS— RESPONDENTS. . 
'z (Civil Procedure Code ( Act X I:V-of 1882), 5. 396 

-— Civil Procedure Code (; Acl V of 908), O. X X, 

fr». 12, IB, O. XXV I, rr. 13, 14—Parsition suit 
— Préliminary and final decrees under the old 
“and dew Codes—Profits ‘and mesne -profits— 
- Interest, whether payable. i ak $e 
Under the old Civil Procedure Code there was 
‘no such thing:asa preliminary decrée and no. such 
-thing as a final decree ina suit for partition, 
As amatter of practice, the order ascertaining the 
several pdrties interested in the properties-to be 
“divided and their several rights therein used to 
be treated as itself a decree subject to appeal, 
-and as such an order does-contain the adjudication 
as to rights and shares and' persons interested, 
the description of such an order asa decree may 
“not „be considered ‘inapt. > Butthe description of 
$uch:an, order.asa preliniinaty decree and the 
description of the decree passed after the report 
-of- the Cothniissioner making the' actual division 
as a final decree are not authorised by the old 
-Civil Procedure Code. [p. 805,-col.1.] - 
‘A member of.a Hindu family suing for parti- 
tion and for. the profits on his share-is really 
uing for an account of the profits received by the 
“Manager or the persons in possession so that the 
-proceeds'so received by. the latter-which are also 
:divisible property may be divided and his share 
‘therein also given to him. Such profits cannot 
be described as mesne profits recfived by a person 
' jn, wrongful possession, but profits.” appurten- 
ant to the plaintiff's right in his share of the 
^" Jands. [p:805, col. 2; p. 806, col; 1,] - . 

O.- XX, r. 12 of the.Civil Procedure Code 
‘relating to technical mesne profits does not appl 

to the claim of.» pláintifisuing for partition of 

lands and the ' profits which are accruing on the 
-lands which ultimately might fall to his- share 
-Whderthe decree. [p.806,cól2.]  . | > 
^" "Unle$s a preliminary decree for partition 
refuses, or is deemed to have refused, to prant 
=profits the Court is not precluded from grant- 
.ing profitsin its final decree. .[p. 806, col.» .] 
In alladjudi¢ations which are not intended 
to be final but only tobe determinations of some 

o -ithe-quesfions itivolved in a suit, there is: and 
. ought always to be implied the reservation of 

Jéaveto.all parties ‘to-apply for furtherdireetions 
Cünd/sdjuditations. necessary -för “the. complete 

trial and complete disposal of theliti gation. 

[p. 807, col 1.1 = j x 
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-i asd as 
C Xn a partition'suit the plaintiff is not- entitled 
to claim profits before date öf suit; "AS regards 

subsequent profits he is ‘entitled ‘to “have an 
account.taken of the profits of the “properties 
proved to. Have been-in the possession “of the 
defendant, such, profits being treated as appurt- 
tenárces and accretions to the properties falling 
to his share. [p. 807, col. xij- VC. aes ce 
` A co-owner iu possession -of :joint property 
is, ordinarily, notliable to pay interest on‘the 
‘share of the profits belonging to the other co- 
-owners received by him. fp. 808, col.-1.] 

"C (Case-law 'discussed.) MAE VE 
. .Appeal.against the order.of the District 
:Court, Madura, -dated the 3rd August 
1917, in A.S, No. 24 of 1917, preferred 

‘against the order of the Court-of the: Sub- 
ordinate Judge, Madura, in Interlocutcry 
-Appeals Nos. 287 of 1909, 187 of 1910, 122 
-And 123 of 1914 and 266 of r916 in 
Original ‘Suit No. rg-of 1895. - -- 

"Phe. Court .(Sadasiva ^ Aiyar -and 

«Napier, J.J.) delivered the folluwing. 

JUDGMENT. - 


- 
* 


.;.'Sadasiva -Aiyar, -J.—The 1st ‘plaintiff is 


the. “appellant before us in this second 


appeal which is calledan Appeal against 


Appellate Order. bE co Ge 
. This litigation Has ibeen-going on for tke 
last 26 years, the suit having been fikd 
in 25895. _ 1 n TAL 
-. At:was a suit for partition brought by the 
plaintiff against his father, brothers and 
other members -of ‘his family and alienees, 
* “In 1899, when the old. C vil Procedure 
-Code was:inforce, the District Judge on 
appeal made a ‘decree ^as, follows :—'' Tt 
is ordered that- the items .Nos. 13,2, 14 aid 
15. Mentioned in the Schedule C ard tle 
‘MovVeablesiin Schedule D except items 
Nos;-5; 10 and 37) of the plaint-be divided 
‘into five-shares. and that the plaintiff-Le 
given a one fifth share of the same, etc,” 


- -As pointed out by. Bhashyam Aiyangar, 
Y J., in Mallikarjun-du Setti v. Lingamurti 


-Pantulu (1), “in the case’ of a suit ‘for 
partition there is to be but one decree” 
(under the old Civil Procedure Code) '' but 
before miking that decree the Court may 
.Appoint a Commissioner to submit a 
scheme for effecting the.partition urcer 
section.396. There s/in the section ro re- 
‘ference made .to ṣa preliminary decree, 
. All that the section enjoins is that the Court 
“afterascertaining the several parties in- 
terested-in-the property of which a parti- 


(1) 25 M, 244atp, 277r 12 M. T. J. 279 (F, B.) 


bana 
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tiom ds sought and their: ‘several. rights- 
therein; may :issie- a: comthission, ete?” 


Thus, it was:only after the Commissioner. 


or Commissioners sent: ‘the report or 
reports and aftér the.actual division. awd: 
allotnient of 'Sliares:to the paities.(award- 
ing sums; if necessary, for equalizing‘shares) 
and after. hearing objections:to the: Com-- 


805 | 


ko 
* * à ~ " coo” 
E, os x E BC A 
2e ~ ` a . 


Cóür£- ‘which: disinissed-- the” appeal and 
against that dismissal ‘the “present second- 
appeal. has been- brought. I think, for tke 


. reasons stated above, that the decree passed: 


by the Subordinate Judge -in - “September 
1916 is the only decree passéd- iñ - this 
case and that the so-called decree of 1899 
is nota prelimimary decree but an inter- 


missioner's report. or reports. and. deciding. locutory order áscertaining-tlie rights ard 


on those obj: ections: (if any): that the Court 
could pass‘ the decree (and.the only: decree) - 
in the- suit under. thé old Code: 
was no-such thing as the ‘preliminary: déc- 
ree tnder-the-old Civil. Procedure: Code inva. 
suit for partition, and,.of course, ‘no: such: 
thing as a final decreé.. Asi a matter of: 
practice; the order ascertaining the? several 
parties interested, in- the-property: "to. be: 
divided and their several rightstherein used. 

to be treated." as itself a: decree: subject to’ 
appeal and.as süch:an: order does contain- 
the adjudieationas to rights and:sharesand: 
persons interested, the: description. of that: 
order as a decree may not: be: considered: 
inapt. But, thei descriptiom of that order 
asa preliminaty dectee:and the description- 
of the-decree passed: after: thereport of the’ 
Commissioners: maki ng the actual: division 
as-a final decree:are not. authorised torte. 
old. Civil Prdeedure..Code. . -` 

The-distinctiom betwéen: the - ‘old: Civit: 
Procedure Cade --(sectior 396) andthe new” 
Procedure Code: (O. KAWI, rr- 137and 147» 
and. O. XX, r.:r8, whic contemplate 
the passing of '&- --preliminaty: ‘decree ino 
place. of the order ascertaining “the ~ parties< 
and: shares and-contempláte-a finak decree 
after.the- Commissioner’s réport): has! not; 
been kept in mind bythelowerCourts; dur- 
iig the progress of the: present ‘partition. 

sait which; as L said; was governed by tire 
old Procedure Code for á&bgut:r3iyéars-after 
its institution and has: Deeni governed by: 2 
the new Civil Procedure. Code during the 
last 12. 0r I3 years. : 

The result has been-that-the- et passed 


in -1899- under the old. Code. has: been 


(by- coafusion “and mistake). called. a: prec 
liminary. decree: im the: proceedings:after 
the new Code came into:forcé and: what is 
eilleda ‘final’ decree lias: (after-the:report 
of the Conmmissioner.a'ppointed in.this case 
in. I915) been passed in- September rof6; 
Against- this ‘final’ „decree -of . September 
1916, an appeal was PEURA w the District 


"There 


shares with a view to páss thè- partition 
- decree in the case after the lands.are divided 
by (and other steps taken through) Com’ 
missioners, etc. é 
~ Inow turn to the merits of the. sub” 
stantial qüestions: in the suit. The-plaint- 
iff- in his: plaint ‘prayed? besides-. the: 
division- of: the proper ties- oWned jointly, 
for the award to “him of. the profits:of 
his share of the lands for the three "yeoist 
preceding ` ‘the date of. the: plàint and? 
of subsequent profits, - (till possession! 
was- giver of his shares] from” defend- 
ants Nos, r and 2. (The rst ‘defendant: 
died after suit). ‘The order-of: 890 “was silent, 
on tha question: -of those profits: Here? ‘again, 
I have to point out tliat the- Tamil word 
corresponding to ‘profits’ seems ‘to have 
beeti translated into the technical “phrase 
'mesne piofits' “in the’ judgments and orders 


. whieh we have to corisider in the disposálof 


this casè; '"Mesne- - profits?” according 
to the- définition given iñ section- 211. 
of. the ‘old. Civil ‘Procedure. ‘Code and 


-in section 2; clause (12), :of the new 


Code, : mean’ those” "profits which ‘thé 
persen. in wrongful possession actually 
received, etc.". The observation. of their 
Lordships of the Privy Cothcil! in, Pirthi 
Pal v. fowahtr: ‘Singh (2). may be quoted: 
in this connection: “The District Judge 
then proceeded, erroneously in their Lord: 
ships’ opinion, to treat thé claim for 2n 
account ofthe proceeds of the family estate- 
as a claim for meste' profits; and. quoted 
the provisions of the Code óf Civil Proce- 
dure as-£6 mesne profits. "Thése provisichs 
are intended for andare applicable tosüits 
for land Qr other property. in which tke 
plaintiff has: à. ‘specific: iriterest, ‘and not 
to the suit which was instituted in. 1865, or 
to a.suit for. partition whereliéhas-no Speci- 
fic interest: “until: decree". As pointed 


..(2 46, 493184 Pos re. A. 321.1I. Ind. 
jui 1 4 Sar. P. C. J. 7 8r Rafique & Jackson's 
P: C. No, 973 7 Ind, Dec; (N, 8.) 527 (P, C^ 
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out by their Lordships, amember of a Hindu 
family suing for partition and for the pro- 
fits on his share is really suing for an 
account of the profits received by the 
manager or the persons in possession £0 
that the proceeds so received by tke latter 
which are also dfvisible property may Le 
divided and his share-therein also given 
to him. ` As stated by' their Lordships 
at page 512“; a sharer has a ‘‘clear right” 
to an account of the profits received by 
the person in possession of the whole, 
and to be awarded his share thereof, not as 
mesne profits received by a person in wrong- 
iul possession but as appurtenant to the 
plaintiff's right in hisshare of the lands. ` 

The lower Courts have rejected. the 
plaintiff’s claim to his share of the profits 
received by-the defendants from the divi- 
sible property for. reasons which I shall 
set out in-the words of the Subordinate 
Judge:. ‘‘ The objection of the first 
countet-petitioner " {the 2nd defendant) 
“that the petitioner is not entitled to ask 
for mesne profits seems to me well-founded. 
In the suits, mesne profits have been prayed 
for btitnone appears to have been granted. 
The preliminary decree does not make any 
mention of mesne profits nor is any pro- 
vision made: therefor therein."' This 
opinion -of the Subordinate Court was 
pronounced not in what is called the 
“final judgment" of 13th September. 
1916 in pursuance of which the Sub- 
ordinate Judge passed what he called 
the “final decree" but in an order 
passed in November 1915 by his pre- 
decessor on threeinterlocutory applications 
made for appointment of a Commissior er 
and for the taking of other necessery 
steps in the suit. The District Judge on 
appeal from the final fot only) decree 
refused to consider whether an account 
should be taken of the profits alleged to 
have been received by the 2nd defendant 
awi the reason is thus shortly stated by 
him: ‘It has already been decided that 
the preliminary decree did not provide 
for mesne profits, and I cannot gò into that 
in this appeal." The reason so given is 
rather obscure. It is contended that what 
the District Judge meant was that the pie- 
vious Subordinate Judge had decided 
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in November 1915 that the preliminary 
decree did notfrovide for meshe profits 
and às that opinion of the Subordinate 
Judge (when deciding interlocutory appli- 
cations) had become final by not having 
been appealed against, the plaintiff 
was not entitled to re-open that matter. 
If that is the meaning of the District. 
Judge's observation, I think it is erroneots 
in law. Neither the order appoint- 
ing the Commissioner nor any opinion ex- 
pressed therein can be the subject of an 
appeal and, under section 105, clause f1), 
Civil Procedure Code; a party has a right . 
to appeal from a decree and any error 
in any order affecting the decision of tte 
case passed in unappealeble interlocutory 
proceedings before the decree may teset 
forth as a ground of objection in tle 
Memorárndum of Appeal. This, of course, 
means that that ground is open to him 
when appealing from the decree and should 
be considered and disposed of in decidir g 
the appeal if taken. 

- I might also refer tothe judgment of © 
Abdur Rahim, J., and Oldfield J.. in A. 
S. No. 322 of 1019 explaining Gulusam 
Biot v. Ahmadsa | Rowlher '3) and to the 
decision in Ramnath Chhoturam v, Gcturam 
Radhaktsan (4), and the ether decision 
referred to inthe latter case, in support 
of the following conclusions: (1) That 
O. XX, r. 12, Code of ' Civil Procedure, 
relating to ''technical mesne profits” 
does not apply to the claim of a plaintiff 
suing for partition of lands and tke profits 
which are accruing on the lands which 
ultimately might fall to his share under 
the decree; (2) that, unless a preliminary 
decree for partition refused or should te 
deemed to have refused to grant profits, 
the Court is not precluded from grant- 
ing profits in its final decree. In the pre- 
sent case,O, XX, r. 12, does not apply; 
there was no such thing asa preliminary- 
decree and there was no expression of 
opinion agalnst the award of the profits 
beforethe decree or order of 1899 was passed 
and no refusal In the decree or order of 
1899 to award such profits. On the other 


hand, the division directed by the order of 
3) 51 Ind. Cas. 140; 42 M. 206; 9 L.W. 5474 - 

"US W. N. 284. up 
(4) 54 Ind. Cas. 1153 44 B. 179; 21 Bom. In R, 

179. E. hy "m ws l f i M 
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1899 impliedly recognised the right in the 
plaintif to the award of profits accru- 
ing on theplaintiff’s share. In all adjudi- 
cations which arenotintended to be final 
but only to be determinations of some of 
the questions involved in a suit,there is 
and ought alwaysto beimplied the reserva- 
tion of leave to all parties to apply for fur- 
ther directions and adjudications neces- 
siry forthe complete trial and complete 
disposal of the litigation. ` 
If this view {which I hold to be the true 
legal view) be taken, the lower Courts 
were wrong in not going into and deciding 


onthe clear right of the plaintift to have: 


an account taken of the profits of the prop- 
erties in which “ke was awarded a skare 
and in not giving him the appropriate 
relief in respect of such profits in the 
decree which was intended as the final 
stage in the d sposal of the suit. 

I now come to thè above real question 
in dispute, namely, whether the plaintiff 
is entitled to have an account of the pro- 
fits as claimed in the plaint. Asin a parti- 
tion suit, the plaintiff is not entitled or- 
dinarily to claim past mesne profits, his 
claim for profits before date of suit 
must be disallowed, As regards subsequent 
profits, heis clearly entitled to have an ac- 
count taken of the profits of the properties 


proved to have been in the 2nd 
defendant’s possession, such profits 
being treated as appurtenances and 


accretions to the properties, the right 
to a share in which has been de- 
clared in the plaintiff’s favour in the order 
of 1899. I would, therefore, call for 
findings on the following issues :— 


(1) What are the properties which 
have been in the 2nd defendant's 
possession since the date of the suit 
up to the date when the plaintiff's 

. share according to the decree was divided 
off and placed in his possession? 

(2) Whatis the value of the net profits 
which have been so received by the 2nd 
defendant from the plaintiff's share of the 
lands ? | 

Time for submission of findings will be 
three months from the date ofthe receipt 
of records by the District Court and ten 
days will be allowed for objections, 

Napier, J.—I, agree, : 
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In compliance with the order contained, 
in the above judgment the District' Judge. 
of Madura submitted findings on the said 
issues, < 
Messts.. T. R. Venkatarama Sastri; 
M. S. Venkatarama Alyay and M. S. 
Valayanatha Atyar, for the Appellants. 
Messrs. T; R, Ramachandra Atyar, T, 
S. Narayana Atyar, T. S. Anantarama 
Aiyar and T, L. Venkatarama Atyar, for. 
the Respondents, IE 


JUDGMENT. 

- Oldfield, J.— The first issue remanded 
relates to the propertiesin the possession 
of 2nd defendant. Some attempt has been 
made to argue that certain properties, to be 
referred to as mortgaged items, have; 
since their delivery to plaintiff, to which. 
reference will be made, been re-gained by 
2nd defendant, wholly or in part; But 
that rests only on references to allegations 
to:that effect in the Subordinate Judge’s 
order on Execution Petition No. 154 of 
IQrgand Execution Appeal No. 194 of 1920 
on which no finding was reached, andis not 
supported by any evidence taken onthe 
remand. d 


In fact, there is no indication that this 
matter was ever submitted to the lower 
Court at the remand hearing or had been 
mentioned tothe learned Judges, by whom 
the remand was ordered.. Similarly, as re- 
gards the suggestion that some properties 
were ior a time in the possession of the 
father of plaintiff and .2nd defendant 
after theinstitution ofthesuit, No other 
objection to the finding on the first issue 
remanded has been made. We, therefore, 
accept it, 


On the second issue remanded, relating 
to plaintiff’s share of the net profits received 
by 2nd defendant and to be accounted 
for by him from plaintiff's share of the 
lands, or rather fromthe lands assigned 
to the latter, we have been unable to ascer- 
tain and, the learned Vakils concerned 
cannot say how the total found 
payable to plaintiff has been reached. 
We, therefore, can only, with the 
assistance of the materials now 
available and accepted by the lower 
Court, indicate’ the lines; on which the 
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áccoünt mustbetaken. “The and defendant 
was in possession as, manager of the family, 
until on the date of the plaint the joint 


y+ tas 


(221d: "August 1895). beer accoüntablé 


^ 
- 


for ‘plaintifi’s share of the .produce. of 


all thelands with the exception for the pre-. 


- gent of Survey Nos, 228-B (representing 
items Nos. X and-2), 233 (item No. 3) and 
items Nos. 4 to 6, .bécause the special con- 

‘siderations applicablé to these require 
separate treatment: ` - - o 

‘he question is, next, whether plaintiff 


is’ entitled to interest on his share of 


the profits for each year from .the 
time ‘whet 2nd defendant received’ 
it; As a co-owner in possession of the co- 
ownership property, he was, it may be 
conceded, a; constructive trustee with re- 


feience to-section 94 of the Trusts Act. 


and was.subject to the same liabilities as 
a trüstee- with reference to. section 95; 
Butitdoes not follow that he is liable for 
interest onthe profits. Forit has not been 
‘shown how a trustee can ordinarily be so 
liable in the absence of any breach of trust 
established against- lim in the special cir- 
cumstances  enumerated in section 23. 
Thereis no imputation on 2nd defendant's 
realization of profits as fraudulent or in- 
efficient ; and, when the suit might at any 
moment during thelong period of its sus- 
pension have been resumed and it might 
have been necessary for 2nd defendant to 
produce the funds in his hand, we are not 
prepared to hold:that he was bound by sec- 
tion 20 to invest them. Authority is, 
as my learned brother has shown, against 
the duty of a trustee ordinarily to 
pay interest on profits. We accordingly 
cannot hold 2nd defendant liable for 
i$. and, takirg this view, we need 
not. considér whether the learned 
Judges, in. holding him liable for 
profits, not mesne. profits, in “the order 
of. remand, intended, as has been argued 
before us, to deal with the matter. 

Of the mortgaged properties, Survey No. 
233, (item No. 3) was subject to a simple 
mortgage and was, -it has. been found, 


Rm 


throughout in 21d. defendant's posséssior, 
Survey No. 228-B and item Nos. 4 to 6 
were’ uider usufructuary mortgage and 1e- 
turned to his possession only on his 
redeeming. in 19608. Tte fact’ tkat 
he advanced the monies by which 
Survey No. 233 was retained under 
O. XXI, 1. 89 and by which the 
other items just. enumerated were 
regained. for tke family, cannot affect 
his right to profits after the paymert. 
Foritis clear from the lower Court's state- 
ments Nos. I and II, that the receipt of 
profits for previous years had placed 
sufficient family funds in his hands for tLese 
purposes and that no expenditure oi 
his. own money, in „virtue ‘`of which 
he can claim any special right over 
the profits, took place. He. must, 
therefore, account for tke ' profits 
of these lands also, of Survey No. 233 frcm 
the date of plaint and of the others from 
the date of his regaining possession 


.on redeeming ; but on these profits also ro 


interest. will be payable. | 


As tegards the properties last mentioned 
as having been subjected to usufructuary 
mortgage, and it would appear, since the 
order to be. next referred tois not explicit 
also in respect of others, the matter is 
complicated by the fact that plaintiff 
and 7th defendant took delivery of their 
shares in execution of tke Ist decree 


‘passed by the: Subordinate Court without 


reimbuising 2nd deferdant wkat ke kad 
spent on redemption. In. appeal tke 
District Judge held that they should have 
reimbursed him before doirg so ard on 
20th February 1920, they deposited tke 
amount and retained possession. Later, 
however, 2nd deferdent in Execution 
Appeal No. 194 of 1920 obtai1.ed from tle 
Subordinate Court an order directing pay- 
ment by them of profits for tke properties 
for the period, during which their posses- 
sion was eventually Leld to have been 
unjustifiab!e before his reimbursement. It 
is argued thatthis order became firal ard 
that 2nd defendant must be allowed to re- 
tain the amount paid underit witbout 
reference to his liability in tke ge1.e1al ac- 
cgunt which is row being taker. This 
is not sustanáb:e, - It is clear tlat the Sub- 
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otdinate Gourt. was dealing in its order 
only with the matter immediately. before 
it, the 2nd defendant's right to restitu- 
tion of profits in connection with the lower 
Appellate Court's alteration in its decree, 
not with any--general or final account. 
Iu fact, the right to such an account had 
been disallowed by the lower Appellate 
Court in paragraph 3 of its judgment and 
this disallowance was the.subject of the- 
appeal to this Court, Second:defendant musi, 
therefore, refund to plaintiff ‘and’ 7th 
defendant what they paid him by credit 


in the account to be taken, 


The: remaining. question, is, whether znd 
defendant is entitled to. interest on the 
amounts paid by him under O. XXI, 
r,89 and for redemption. As the payment 
must be regarded asmade:fromthe family. 
funds in his hands, the: decision-must be 
in the negative. His claim to ‘interest 
‘at 9 per cent, on Rs; 271-0-6- paid under 
Q. XXI, r. 89: wouldin any casé be. ex- 
cessive, since  the.debt was outstanding 
at 6 per. cent. only, having been merged? 
in a decree, ^ 75 75 77275202 7 
.. The forégoing deals with thé objections: 
to the lowef Appellate. Court's findings. 
So. far as. they have been. pressed. , In 
accordance with it plaintiff (and the same: 
will apply-to 7th.defendant, when his. claim 
ig put forward) will be. eatitled to (x) his. 
share of the. profits as -ascertained is: 
statements; (i),. (ii), and (iii) from tke- 
date of . plaint. on : all - the iteins. 
assigned. to - him, except. survey. 
“No, 228. B, and items Nos, 4, 4,.-6. 
and on them from. and- including. the.crop- 
season of Octobef 1908, (2), credit for half? 
the amouatpaid by him and- 7th Cefendant. 
under the orderin. Execution Appeal No. 
194 of 1920. "TPhere-will.beno. interest on.. 
(1) for the reasons already given or, on (2) ` 
because. it represents profits which plaintiff 


took prematurely -and. which- would not. 


have carried interest, if they had been 
realised by 2nd defendant.. Similarly, the- 
amounts expended by and defendant under 
Q. XXI, r. 89,andon redemption carry: 
no interest. They and their share of them 
repaid by .plaintjf and- zth- defendant 
can; therefore, be^left-out ofthe-a6co ünt, 
and defendant retaining the amount oi: 
that repayment, - 3o e 20 i 


- 
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The appeal is adjourned for y days in. 
order that the practitioners concerned may 
consider the preparation of an account-on 
these lines. >” FE NH 

` Venkatasubba Rao; J.—l anm of thesame 


opiniok, and: I’ should like,to state mý” 
reasons forholding that thé 2nd défend aut. 


is-rot liablé forinterestf. © aa 

. On behalf of the plaintiff it is argued 
that the 2nd defendant stoodin a fiduciary 
relation-to him and would, therefore, be 


liable tö. pay interest” upon the rents 


received from the lands. ' 


‘In the first place; Iaurnotsatisfied that 
thereis any fiductarvrélatiom between the 


plaitifLand the znd defendant. After the 


interlocutory order ‘of 1899 it is no doubt 
conceded that the patties became tenants- 


in-common witl référence. to the-proper- - 


ties in question. But we have not "been. 
referred to any authority in support of the: 
proposition that the 2nd defendant stood 
in any fiduciary relation to the plaintiff. 

The decision in Kennedy v. De Trafford 
(5)isthe other way. Action was brought 
against the mortgagees of some property 
to-set aside a sale.made by them. under 
the power of sale. contained in fLeir 
mortgage-deed, The propety: mortgaged 
was held by two. persons. tenants-in- 


common. They were co:oWners, each 
possessing an undivided mo ety. 
The mortgagees gave notice. that 


unless the. parties paid off the mortgage 
the former would be prepared to sell the 
property ata price which would realise 


principal, interest. and costs, and finally 


one of the mortgagors became the pur- 


chaser. The sale was impeached by the. 


representateve of the other mortgagor on 
the- ground that it was made to a person 
who was incapable of buying the property 
because he wasia a fiduciary relation. 
Lord-Herschell observed: “But then it is 
said the mere fact that Kennedy was co- 
owner With Dodson ofthis property creates 
such relationship between them.thate the 
one co-owner could not take this property 
and hoid itfor himself, but that the other. 
co-owner is. entitled on equitable grounds 
to have it declared that the benefit of one 
half of that purchase should be his. My 


` (5) (1897) A. C. 180} 66 I). J, Ch, 4131 26 Li, 
497) 4 e Ry 671, $^ VUA" c qos. 


pmo 
wore 
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Lords, no authority has béén cited in 
support of such a proposition." 

In the Court of Appeal* Lindley, L. J., 
made the following observation in regard 
to this contention by the plaintiff, the 
co-tenant:—'' We are asked to say, and 
the point is an important one, that one of 
several tenants-in-common cannot get in 
for'his own benefit an outstanding encum 
brance, or an outstanding estate, or cannot 
' be treated as otherwise than as a fiduciary 
owner standing in some fiduciary relation 
tohisco-tenant. As a general proposition 
thatappears to me notto be the law of 
England. di 

Even assuming that there wasa fiduciary 
relation, is the 2nd defendant liable for 
interest upon the rents of the lands in his 
possession? In Blogg v. Johnson (6) Lord 
Chelmsford, L. C., stated that generally 
interest cannot be recovered upon the 


arrearsofincornie. Severalcasesarereferred: 


to in the judgment and the rule is said. 
to be tue established rule of the 
Court : which, however, is only general 
not inflexible. 

In Silkstone and Haigh Moore Coal Co. 
v. Edey (7) it was held that upon the set- 
ting aside of a sale by a trustee of a trust 
property. to himself and the reconveyance 
of the p-opertyto the beneficiaries it is rot 
the practice of the Court to charge the 
trustee with interest on the rents and 
profits received by him since the date of 
the sale. LN ; 

'Lewin states the law thus relating tothe 
right of the beneficiary to have the prop- 
erty reconveyed to him:. “ The esque 
trust, if he chooses it, may have the spe- 
cific estate recon veyed to him by the trustee 
or wherethe trustee has sold it with notice, 
. by the parties who purchased the cestique 
trust on the one hand paying the 
price dt which the trustee bought with in- 
terestat 4per cent. and the trustee or pur- 
chaser on the other accounting for the 
profits of the estate but not with interest,” 

Stirling, J., in the case referred to above, 
Silkstone & Haigh Moore Coal Co, v. Rdey (7) 
approves of the statement of the law in 
‘Taewin ön 'Trüsts." 

- (6) (1867) 2 Ch. 225; 36 L. J. Ch. 859; 16 L. T.- 
306; 15 W. R. 626. : 

_ (7) (1900) 1 Ch. 167} 69 L.J. Ch. 731 48 W.R. 
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Macariney v. Blackwood (8); which is re- 
ferred to in the judgment. of Stirling, J., 
isalso an authority for the proposition that 
when the sale is set aside interest on the 
rents is not allowed. 2o. 7 

In Halsburry's Laws of England, Vol. 
23 at page 191 a statement of law is made 
to the same effect. 

. Interest was, no doubt, charged on arrears 
in some cases as Melland v. Gray (9) and 

Gilroy v. Stefhen (1o) but it seems to me 
that the cases fall, in the words of Lord 
Caelmsford, L. C., in Blogg v. Johnscn (6), 
within the range of another principle of 
equity that where an executor or a trustee 
unnecessarily detains money in his hand 
which he otght either to have invested 
or to have paid over to the person. 
entitled to it, he will have to 
pay interest for it. The Lord Chanceller 
observes: ‘‘ Where money is thus im- 
properly retained, it appears to me 
to be immaterial how the sum has arisen, 
whether from a legacy ora distributive 
share, or a residue, or the arrears of income. 
In the latter case the claim for interest 
is not mede on account of arrears, but 
for the improper keeping back of a sum 
of money, from whatever source derived, 
which the executor or the trustee ought 
to have paid over.” : 

- As my learned brother has pointed out; 
it cannot be said in this case that the and 
defendant was bound to invest the pro- 
fits. The plaintíf had the conduct of the 
suit and it is quite open to him at any 
moment to ask for possession ofthe prop- 
erties for an account of the profits and for 
payment to him of the sum ascertained 
to be due. The delay isnot attributable 
solely to the 2nd. defendant, and the plaintiff 
has failed to show any ground for making 
the 2nd defendant liable for interest. 

The appeal coming on for final hearing 
the Court delivered the following ~~ Eat 

JUDGMENT.—The account called: 
for at the previous hearing has now 
been filed by the learned Vakil on 
behalf of the plaintiff (appellant): 

8) (1 Ridg. Lapp. & €ch. 602. 
= tS} doe 2 Collyer 2951 63 E. R. 7413 YO Ri 

. 220. ; : 

(10) (1882) 46 L, T. 761; gr L, J. Ch, 8341.30 
W, Ri 745° 
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One objection made to it is that he 
has wrongly included Rs. 107-4-8 as 
interest at 6 per cent. on Rs. 858-5-2 
from 20th February 1920 to 2314 
February 1922. This, he conceées, is 
notjustified byanything in our judgment. 
The item of Rs. 107-4-8 must; therefore, ke 
omitted, 'Thelearned Vakils on both sidcs 
have . now agreed that on the account 
Rs. 2,976-5-2 should te taken :s tke 
amount due. The decree inSecord Appeal 
will, therefore, be drawn up in accordarce 
with the foregoing. Further terms of tke 
decree, in so fat as they involve modifica- 
tion of the decree of the Subordinate Jucge 
as modified by the District Judge, will Fe 
in accordance with the statement which 
kas been filed by the appellant's Vzkil 
and agreed to in open Court by the Vakils 
for the respondents, includirg 1le ih 
defendant. — 

The appellant will have his ccstsfrctr ite 
Ist respondent on Rs. 2,076-5-2 tec tr cii t 
in respect of which he has succeeded in ttis 
Court as well as in the lower- Cortis. 

. V, N. V. AE EE. 
Z, K. Decree modified, 
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OUDH JUDICIAL COMMISSIONER'S 
co e 
SECOND CIVIL APPEAL NO. 29 OF 1923. - 
| Match 16, 1923. 

Present t— Mr. Dalal, A, J. C. 
BINDESHRI PANDE AND ANOTBER— 
DEFENDANTS—AÁPPELLAN'TS 

UeYSHS 
SHEO RATAN PANDE-—PLAINTIFF— 
RESPONDENTS, 

Appeal, second— Finding based on inferences 

vom documents, whether one of fact. 

A finding based on inferences to be derived 
from documentary evidence is a findirg of fact 
end cannot be disturbed in second appeal. 
[p 811, col. 2.) | 

Lachman Lal v. Kanhaya Lal, 22 C. Eco; 
22 I. A. 5x} 6Sar. P. C. J. 558; 11 Ind. Dec, 
(N. S.) 405 (P. C.), followed. 

Appeal ageinst the decree of the District 
Judge, Fyzabad, dated the 20th November 
1922, upholding the decree of the Munsif, 
Eyzebad, dated ther7th August 1022, 

Mr, Wast Hasan, for the Appellants, 


Sir 


JUDGMENT.—In my opinion no point 
of Jaw arises in thisappeal. The question at 
issue in both the lower .ourt$ was, whether 
one Rem Deyal wes joint with his two 
brothers at thetime of hisdesth or separate 
from ttem. In case of separation his 
widow, Musamma Radlse, would Le a life 
holder end tke pleintiff would be entitled 
to the reversion of Ram Deyal’s estate 
from tke date of the widow's death: in 
the other case of jointness there will be 
adverse possession of Musammat Radka 
with full ownership after the period cf 
limitation.. In these circumstences, the 
eift by her to the defendants would he 
valid. 

Alter very careful consideration of both 
ore] end documentary evidence, the two 
lower Courts decided that Ram Dayal 
was separate from his brothers. In arriv- 
ing atthatecnclusicn they had to consider 
the eftect of decumentary evidence, On 
the mere ground that documents bad 
to be examined fo arrive at a conclusion, 
it is argued here that the issues in the 
lower Court necessitated consideration of 
documents and were, therefore, issues of 
law. I refuse to accept this position. 
The gridine principle hes been very clearly 
laid down by their Lordships of the Privy 
council in Lachman Lal v. Kanhaya Lal 
(I). They observed: " It was argued 
for the appellant that, as this evidence to 
an important extent consists oi writings, 
the ordinary rule that this  Boord will 
not disturb the judgment of Loth Courts 
on:scts does notapply. Their Lordships 
cannot accept this view. The question 
is notone of construction of one or more 
deeds, which would he z question of law, 
but is n question as to the effect to be 
given to decrees, leases, and other 
documents as evicence of the fect of adop- 
tiun, and all its consequences," A finding 
based cn inferences to be derived from 
documentary evidence is a finding of fact. 
This Court cannot disturb the concurfent 
finding of the two lower Courts that Ram 
Deyal was separate from bis brother at 
the time of his death. ` The other finding 
of fact was that Musammat Radha wes 
not fvil owner of the property by virtue 


(=) 22C, 609} 22 I.A. 51: 6 Sar, P.C.T. 558; 
if Ind. Dec, (N, 8.) 405 (P.C. j 
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HUSSAIN SAHIB V, HAMMAD SAHEB, 
ota family settlement. Those two findings 
of fact were sufficient to entitle the plaintiff 
to.adecree, The ground of appeal, No. 5 
is not correct, the learned Judge of the 
lower Appellate Court has notignored the 
positive evidence and not proceeded on 
surmises. = . | 
It is true thet the lower Court has over- 
looked the defence contention that the 
plaintiff consented, to the gift by Musammat 
Radha. “This allegation is so devoid cf 
foundation, that.very likely it was not 
pressed during arguments before the learn- 
ed District Judge. ‘The Court is so fully 
justified in.refüsing to accept the -testi- 
mony of en attesting witness that pleintiff 
was. present at. the time of the execution 
uf the. deed. . ^ "P 
' I dimiss. the. appeal under O. XLI, r. 
II. 1" om "E. ; 
_ Appeal dismissed. 
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-"'. -MADRAS HIGH COURT. . . 
CVI REVISION. PETITION No. 861 OF 1920. 

= March 27, 1922. 

Present:—-Mr. Justice Spencer. 
HUSSAIN. SAHIB— PETITIONER 
(5. VELSUS . ; 

- HAMMAD -SAHEB AND OTHERS— , 

20. 7. . RESPONDENTS. 
..Mesne  prvofils—Preliminary | decree— Negation 
or omission of profits—Commissioner | appointed 
(o ascertain profils — Remedy— Revision——- Appeal 
— Appointment of Commissioner —Method of 
challenging correctness of order— Appeal against 
final. decree — Revision against! interlocutory order. 

If the right to mesne profits is negatived in 
the preliminary decree and no appeal is preferred 
against the order disallowing.them the question 
cannot be raised again at. the stage of passing the 
finag decree, but if the omission to provide for ihe 
mesne profits in the preliminary decree is due 
to inadvertence, the question cannot be treated 
to be. finally concluded up till the pasging of the 
final decree. 

Gulüusam.Bivi v. Ahmadsa Rowther, 51 Ind. 
Cas. 140} 42: M. 296; 9 L. W. 541; (1919) M. W. N, 
g&,4, doubted. - — E 

Where a pre'iminary decree omits by inadver. 
tence to provide for mesne profits and later ona 
Commissioner jsappointed.to ascertain the same, 


~ 


INDIAN CASES. 


6 of I9ro. 


‘being considered by a Full Bench. - - -; 


[1923 


whether the order of his appointment is- ccrrect, 


or incorrect, the proper method of challer; ing 
it is nota revision. but an appeal against the 
final decree.’ oo 
Gulusam Bivi xw. Ahmadsa Rowther,; 51: Ind. 
Cas. 140; 42 M. 296; 9 1. W. 541; (1919). M. W: N; 
284; doubted. : i e eU 


Petition, under section 115 of Act V 
of 1908, praying the High Court to revise 
an order of the Court of the “District 
Judge, South Canara, dated the.23rd July 
1920, in I. A. No. 12 cf 1920 in O- S. No; 


Mr. Svéarama Rao, for the Petitioner, 
Mr. K. Y. Adiga, for the Respondents, 


JUDGMENT.—The appellant relies om 


Gulusam Bivi v. Ahmadsa Rowther (IY 


as an authority for saying that mesne pro- 

fits cannot be awarded in the final decree 

if there has been no direction in the, pre- 

liminary decree either setting mesne pro- 

ra or ordering an enquiry into. mesne pro- 
ts., ` : 

If the plaintifi’s tight to mesne profits, 
is negatived- in thé preliminary - decree 
and.no appealis preferred against the order 
disallowing them, it is obvious: that he 
cannotraise the question again at the stage 
of passing the final decree ; but if there is 
a prayer in the plaint (as kere) for mesne 
profits and the omission to provide for them 
in the preliminary decree is due to inad- 
vertence (as appears to be the case here), 
I cannot see why up. till the passing of the 
final decree the matter of mesne profits 
should . be. deemed... to -be.. finally 
concluded. There is a deeision in Civil 
Miscellaneous Secend -Appe:1 No. 40 
of. 19019.. [Ramaswami - Atyar v. Sub- 
ramanta . Aiyar. (2)] of another Bench 
which seems to hold. differently from 
Gulusam  Bwi. v..  Ahmadsa.. Rowther 
(I) and if that was the only point before 
me I should feel inclined to refer this 
civil revision petition to a Bench with-a 
view to the correctness of the decision 
in Gulusam Bivi v. Ahmadsa Rowther. (1) 
; 

In- this case the decree,-as-amended. by 
the High Court.in -appeal,- directed tlie 
taking of accounts and respondent's Vakil 


(1): 5x Ind. Cas, I40; 42*M. 296i 9 L. W. 5411 
(1919) M. W. N. 284. 

(2) 74 Ind. Cas. 804; 16 T,. W. 2971 43 M. L, J. 
RC C a a CAP 
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states that. the: ‘accounts: will show-the- pro 
fits arising from  immoveab;e properties 
belonging to the joint family-as well as the 
profits derived from the family trade, and- 
that if it turns out-that the profits on the 
jands are kept apart end are not- ascertain- 
‘able from an examination.of the accounts 
he will be content with what is found to 
‘be due to him'on the basis of the accounts. 
Be this asit may, I can find.no reason 

to interfere at this stage in revision with 
the lower Court's order directing the 
‘Commissioner to - ascertain mesne-prosts 
‘also, as the final-decree (if itis found-to 
include a sum for miesne profits apart from 
‘the sum due upon taking of accounts) will 
"be open to regular appeal, and that will 
bethe appropriate method-.of challenging 
‘the correctness of interlocutory .orders 
made in the course ‘of trial. The -civil 
;tevision posue. is dismissed with costs. 

VON, ve 
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à OUDE JUDICIAL COMMISSIONER'S - 
t '.. COURT. : 
CNI, REVISION No.22:0F 1923. 
March 29, 1923. ...: 
. Bresent;—Mzx. Dalal, iA. J. C. 

D WA RK'A—PLAINTIFF— ÁPPLICA NT. 
uc VEYSUS o 

EDU- DEFENDANT- OPPOŠ TE PARTY. 

Promissory-note, suit «based on—Promissory= 
-note tnadmissible.in evidence— Plaintiff, whether 
can prove loan. ` 

"Where a'loan is evidenced ‘by a promissory- 

“note andthe creditor sues ‘the’ debtor .on ‘the 
*basisiof the promissory-note but the promissory- 
~note.is held to-be inadmissible .in evidence, the 
-Plaintiff, Should be allowed an opportunity to 
"prove theloan ‘by other evidence. - 

Bathu Lal v. Kandhat Lal, '6 O.C. 16, 
Ram.:‘Sarup.v.-Jasoda’' Kunwar, 13 Ind. Cas. t38; 
34 A. 158;9 A. L,. J. 72, relied on. 

"Appealagainst a decree.of the Subordi- 
ate Judge, Bahraich,. „dated the 14th Nov- 
-ember. :1022.- 

| Mre Girja’ S afan v Lal; orthe Applicant. - 
“Mr. H; Husain for the Opposite Party. - 


JUDGMENT.—The Small Cause Court of. 
Bihraich dismissed a suit for a loan based 
012 promissory-note because the doct'mert 
was not stamped and in Consequence - 
inadmissible in evidence. . The learned 
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Í. d observed: *'fAs-the ‘basis-of “this 
suit is the -promissory-néte - which has 
baen impounded the pus ‘suit: fails 
and is dismissed “with costs." à 

‘The plaintiff has, come heré in revision 
on ‘two grounds; (x) that the-dócument 
was nota promissory-notébut a cash memo. 
which:didnotreqguire to be stamped, and (2) 
that the Judge:of the lower. Court ought to 
have given him an opportunity-of proving 
the :debt.independently . of ‘the promissory- 
note,- i 

There.is no substance i in the first grou d 
of ‘appeal. It.-is true that the, document 
is not-before this Court:as‘it has been im- 
potnded.and.sent ‘to the Collector of Bak- 


-raich for mecessary. .&ction.. The plaintiff ` 


-himself, however, cells it a xpromissory-note 
(ruqqaindul talab) and the defence ofa cesh 
note is obviously an after-thought. The-ap- ` 
plication must, Lowever, succeed on the ce- 
cond ground. The suit was, no doubt, 
based on the promissory-nc te put it was not 
statedin the plaint that the promissory- 
note was the only evidence of theloan, The 
main allegation was that the defendant 
borrowed Rs. 110 incash from the plaintiff. 
It was stated thattheloan was evidenced by 
a promissory-note (zarie tahrir. rugqa indul 
talab). ‘There wére two “distiret actions 
though contemporareo1s, one ci the loan 
and the other of.a promis cry- nete’ There 
is a ruling of this Crurt im Bachu Lal v. 
Kandhai Lal (i) if favem of tie plai tiff. 
‘There-the plaintiff failed to preve the exe- 
cu'ion ofthe promissory-uote but this ‘Court 
.held.fbat a decree may be pased in, such a 
case for.the- am unt. whith is proved to 
*have-been:e.t. “A ‘Bench of the Allahabad 
High Court consisti -g:0f the Chief Just:ce 
and Judge.Bar:etjientered into an elato- 
rate examination -of the .case-law on ike 
subject in Ram Sarup v. Jasoda Kunwar 
(2). “That ‘was -a case similar to' the pre- 
sent where when the promissory:note “was 
produced it was found to be inadmissible 
n evidence for ‘want of -profer:cancel-. 
‘lation of the _stainp. “The Jearned Judge 
‘held that even ,where'the loan .and tbe 
pro-note were ‘contemporaneous the plaint- 
Tf should. te a, an Ns aed to 
__ (zy -6-0. c. 146. - PATE S 
"(27 ^ 13 ind. (css. $ 34 Ac PEN Sib: Hu F. 
72, oe 
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‘prove the loan where the pro-note is not 
admissible in evidence: Cases of the Cal- 
cutta and Bombay Courts are cited in 
that ruling in support of the proposition 
that in a case like the present the plaintiff 
may be allowed to sue for money lent inde- 
peadently of the promissory-note. 


In the present case it appears from the 
pleadings that ‘the plaintiff has evidence 
other tham the promiss,ry-note in support 
of theloan. Heis entitledto produce such 
evidence. I set aside the decree of the 
lower Court and remand the suit to it 
for trial and decision atter determination 
of the issues whether the loan of Rs. 110 
^ Was or Was not made by the plaintiff to 
thedefendantand what the rate of interest 
was. Costs here and heretofore shall 
abide the result. l 

Z.K. 


ALLAHABAD HIGH COURT. 
Civi, REVISION No. 34 OF 1023.. 
| April 27, 1923. 
. Present:—Mr. Justice Gokul Prasad. 
EAST INDIAN RAILWAY—DEFENDANT 
— APPLICANT T 
NS versus 
Firm MAKHANLAL-BINDESRI PRAS 
B —PLAINTIFE—-OPPOSITE PARTY, 
. Railways Act (IX of 1890), s. 77—Short de~ 
livery— Risk Note, Form B- Loss”, proof of. 
In a suit fot compensation for short delivery 
the Railway are not entitled to set up the Risk 
Note, Form B, unless it isshown that the loss was 
‘due to a theft from a running train or some such 
cause. The plaintiff cannot be asked to prove 
that the loss was due to any fault on 
the part of the Railway Company, unless and 
until the Railway have set up and proved that 
the loss has occurred, 


s ^ 


Secretary of State for India in Council v. | 


-Jiwan and Abdullah, 71 Ind. Cas. 609; 21 A. L. 
]. 225; 45 A. 380; (1923) A. I, R. (A) 426 and East 
Indian. Railway Co. v. Kishen Lal-Térkhamal, 
73 Ind. Cas, 986; 21 A. L. J. 438; 9 O. & A. L. R. 
5315 45 A. 530, relied on. 

Civil revision against an order of the, 
Judge of the Court of Small Causes at 


Allahabad, dated the r5th January 1923. 


Mr. Ladit Prasad Zuishi, for the Appli- - 


cant, 


Messrs, Damodar Das and Sri Krishna 
Mehra, for the Opposite Party. 

JUDGMENT,—This is an application in 
revision, arising out of a suit for damages 
for non-delivery of part of a consignment 
made over to the Railway at Howrah for 
transport to Allahabad. ‘Three casks of co- 
coanut oil were alleged to have been sent. 
Out of these only two were delivered 
at Allahabad and one cask was not delivered. 
Hence the present suit. 

The defence pleaded by the Railway 
Company was that section 77 of the Railways 
Act, IX of 1890, andthe Risk Note which 
was in Form B barred the suit. 


In two cases of this Court it has been held 
that in cases of short deliveries like this the 
Railway are not entitledto set up the Risk 
Note unless it was shown that the Icss ot tke 
cask was due to a theft trom a running train 
er some stüchcause. Thiscase was tried in 
the Small Cause Court, and the view taken 
by the learned Judge of the Court below 
was that the plaintiffs bad distinctly stated 
that their case was one of non-delivery. 
The defendant Railway Company did not in 
the present case even attempt to prove that 
the goods had been lost as aforesaid, and 
it is only after they had done so that the 
plaintiffs could be asked to prove that the loss 
was dueto any fault of the Railway Company 
which would make them liable. ‘The learn- 
ed Judge has referred to several cases. This 
view, however, was taken in the case of 
Secretary of State for India in Council v. 
Jiwan and Abdullah (x) and in the unre- 
portedcase in Civil Revision No. 23 of 1923* 
decided so recently as the 13th of Apri 
1923 by Mr. Justice Daniels. I am in full 
accord with these two decisions. It is not 
necessary to go into the cases decided by 
other Courts. I dismiss this application in: 
revision with costs. `.  . a 

M. A, A. Application dismissed. 


(r) 71 Ind. Cas. 609; 21 A. Ty. J. 220; 45 A. 380 
(1923) A. I. R. (A.) 426. p 

*Now published as East Indian, Railway Co. 
v. Kishen Lal-Tikhamal, 73 Ind. Cas. 986; 21 A. 
L. J. 438; 9 O. & A. In R 5311 45 A, 530—[ Ed.) 
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PATNA: HIGH . COURT. 
APPEAL FROM ÁPPZLLATE DECREE No. 
783 OF I92I, 

. July 13, 1923. 
Fresent;[— Mr. Justice Dass and 

— Mr. Justice. Ross. 
Musamma PATE AND OTHERS— 

PLAINTIFES— ÁPPELLANTS 

VEYSUS 
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to succeed to- the properties which were 
of her son Sarjug as the mother and heiress 
of Sarjug. | 
. The Court of first instance found that 
Bhatu separated from his father Khartar 
that Sarjug wasseparate from the plaintitts; 
that the properties in digpute belonged to 
Sarjug, and that, accordingly, defendant 


a No. 7 asthe motherof Sarjug was entitled 
NIRDHAN GOPE AND OTHERS— - to succeed to the ptoperties which were 

DEFENDANTS- RESPONDENTS, of Sarug. ~- ^ p 

, ,Hindu Widow's Re-marriage Act (X V-of 1856), "The lear is tri n: 
, S. 5— Re-marriage, effect of—Widow, whether loses — . gone oie n » de appeal hes 
"righi of succession to son's property. _ a pap ue Juestion whether 
$ the family wasjointor separate, but he has 
allowed the appeal on another ground, thet 


- 


A Hindu widow does not, by herre-martiage, 
lose her right of succession to the property of her 


son. - e 
t. Ahora Suth v. Boreani, xy W. R. 82 1 2 B.L. 
R. (A. C.J.) 199; 4 Mad, Jur, 286; 1 Ind. Dec, 
(N. 8.) 781, followed. ; ARUM 
Sheobaran Mahto v. Bhogea, 46 Ind, Cas. 884] 
3 P.L. J. 639, distinguished. - 
. Basappa v. Rayava, 29 B. 9r 1 6 Bom. L. R. 
779 (PF. B.), Chamar Haru Dalmel v. Kashi, 26 


B, 388; 4 Bom. L. R. 73, Lakshmana Sasamallo v. 


Siva Sasamallayani, 28 M. 425; 15 M. L. J. 245, 
referred to. - 


Appeal from a decision of the ` District 
Judge- Darbhanga,-dated the 12th Janu- 
. ary 1927, teversing a decision of the Munsif, 
"Second Court, Darbhanga. Í 
.. Mr. S. C. Mitter, for the Appellants. 
Mr. J. P. Singh for Mr. L. É. Jha, for 
_ the Respondents. 


JUDGMENT. 

Das, J.— This appe?1 arises out.of a suit 
‘inst iuted by the respondents for te- 
. covery of certain lends specified in the 
plaint. ` jo : 

The plaintifis-are the sons of one Bhetu 
and grandsons of one Kharter. The defend- 
. ant No. I was the widow of Paltu, the other 

son of Khartar. . The case of the plaintiíts 
is that the family was joint and that, upon 
‘the death of Bhatu and Paltu, the 
_plaintifis and Sarjug, who was the 
son of Paltu, were in joint possession 
of the disputed properties as mem- 
bers of a joint Mitakhshara~ family. 
Sarjug is now dead and the plaintiffs claim 
that they are entitled to Succeed to the 
properties by right of survivorship. The 
defendant No. 1 is the mother.of Sarjug. 
Her case is that her husband, Paltu, was 
separated from Bhatu and that Sarjug, ber 
son, was at no time joint with the plaiftiis. 
Her case accordingly is that she is entitled 


round being that defendant No. 1 having 
re-married defendant No. 2 wos excluded 
from succession by operation of section 2 
of the Hindu Widow’s Re-martiage Act, 
The learned Judge relied -upon a 
decision of this Court in Sheobavan Mahto 
v. Bhogea (1). TM 

The case upon which the learned Judge 
-relies-does not apply to the facts of the 


. present case. That was a case where the 


-re-marriage took place after the property 
-had vested inthe mother. Inthe present 
case the question is not whether the defend- 
ont No. I should be divested of property 
-which had already vested in her but whe. 
ther she loses the right of succession to 
the property of her son by her re-mar- 
riage. The exact point was decided 
by the Caleutte Higl Court in the case 
of Akoa Sath v. Boreant (2). Sir Barnes 
Peacock delivering the judgment of the 
Court said as follows : — ` 

“The object of the act was to remove 
oll legal obstacles to the marriage of 
Hindu widows. Leoking to the words of 
‘section 2, I am of opinion that it was not 


_the intention of the Legislature to deprive 


a Hindu widow, npon ier re-marriage, 
of any right or interest which she had not 
at the time of her re-marriage," After 
quoting the words of the section the learned 
Chief Justice proceeds to say as follows. 
“ In the present case, at the time of her 


're-marmiage, the property belonged to her 


son, 2nd she had no right or 1nterest in that 
property. .It came to her by inheritence 
(1) 46 Ind. Cas. 8841 3 P: I, J. 639. 
A II W. R. 82; 2 B.L. R. (A.C. J.) t99; 
Mad, Jur, 286; 1 Ind. Dec, (N. s.) 781. 
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-from her son, whe died.efter herre-marriage. 


If theson had pleased; he mighthave given ' 


the property to his mother, notwithstanding 
“her re-marrióge.- At the time of her re- 
. marriage she had no interestin her deceased 
‘husband's property, by inheritance to her 
hüsb»nd, or tonis lineal successors. It 
could not, .therefore, ceqse or determine 
. upon her 1¢-marriage; and if she had died 
Cathe time when shere-married, the prop- 
erty would never have descended to her." 
“The learned Chief -Justice thought thet the 
“ease fell wit .in ‘the rule laid down-in section 


5 .6f the Act and not within the excep- - 


“tions .in the three preceding sections. 
This -cése-was decided in 1868 and the de- 
scision- has stood unquestioned for over 
“fifty years. The decision has been repeated- 
Ay followed in ‘the diferent High Courts, 
“Tt wasfollowed in 1902 in the case of Chamar 
- Haru <Dalinel v. Kashi (3). It was again 
followed by the Bull Bench of the Bom- 
‘bay High Courtin Basappa v. Rayava (4). 
"Sir Lawrence Jenkins delivering thé judg- 
-ment -of the Full Bench: said as follows:— 
‘“Whotever inight have -been my view 
“had the matter been uncovered by autho- 
rity, it would, in my opinjon, be wrong to 
“disregard a rule affecting rights of property 
established às far back as 1868 by the de- 
«éision -of a Full Bench of the Calcutta High 
Court- in Akora | Suih v. Boreant (2).” 
It was again followed by-the Madras High 
-‘Courtin the-case of Lakshmana Sasamallo 
y. Siva Sasa malla yani (5). 


In my view it is quite impossible for us 
to disregard the decision of the Calevtta 
‘High Court in Akora Suth v, Boreant (2) 
especially as the authority of that deei- 
sion has never been questioned inany.Court, 
‘I woüld eccordingly allow this appeal, 
set aside the judgment enddecree of the 
learned District Judge end remand. the 
case to:thatCourtfor.disposel cf the other 
points which are.raised in the case. .- ——. 
> tthe appellants are entitled to the costs 
of this_appeal.. The costs. incurred in the 
Courts below will abide the result and will 
be- disposed .of by the learned Judge. 
^ “Ross, J.—I agree, 0 0. 
Ss, D, ^ ^ Appeal allowed, - 

D NU mar T a CLE 
.26 B. -38854 Bom. L. R.-73.5,./. . 5 
ae B jn órBom, LR. 779. (Baes n 


T 
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& 28 M. 425; 15 M. L. J. 245, 
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. OUDH JUDICIAL COMMISSIONER!S 
con 07 COURT 7 
EXECUTION OF DECREE APPEAL 
TM No. 8'oF 1923. - 
aD April rr, "1923. 
 . Présent:—Mr. Dalal, A. J. C. 
MATHURA SINGH—DECREE-HOLDER— 
APPELLANT | 
$t VEYSUS ~- >- - ES 
KANDHATP ATHAK—JUDGMENT-DÈBTOR 
-oyoo +2. —RESPONDENT. - i 
.Q Lamitation Act (IX of-1908), Sch. I, Art. 182 
(5) —E xecution of decree— Application to summon 
dial witness, whether step-in-aid of execu- 
ion. M 
A written application by a decree-holder for 
, the summoning of a necessary. witness in exe- 
cution -proceedings has -the effect to further 
the proceedings, and'is, therefore, an application 
. to take a-step-in-aid of execution within the 
"meaning of clause (5) of Article 182 of Schedule 
A to the Limitation Act. [p. 817,.col. 2.] T 
J'ggi Lalv. Ganga Prasad, xo Ind. Cas. 182; 
14,0, C. 124, Manna Lal v. Sardar Singh, 43 


—À 


` Ind. Cas. 342;. 20 O. C. 332, distinguished. 
Muhammad Siddiq Khan v. Misri Lal, 64 
, Ind, Cas. 524; 19 A. L. J. 843; (1922) A. I. R. (A.) 

* 432, relied on, ; "Mom 
‘Appeal against the decree of the District 
Judge, Fyzabad, dated the 30th October 
1922, upholding the order ofthe Subordinate 
Judge, Fyzabad, dated the rath August 
"1602: = oe TA i 
Mr, Rudra Datta Sinka, forthe Appellant. 


, JUDGMENT.—The decree-holder,. who 
is now represented by the appellant, his 
512 -essor-in-interest, applied for execution. 
of his decree on-6th May 1922. ‘The decree 
Was passed on 16th Februaryig15 and 
the last previous application for execution 
‘was made on 19th June 1917, that is five 
years prior to the date of the present appli- 
cation, Thedecree-holder, however, sought 
to bring his present application’ within 
time on the ground, that on 2nd July 1919, 
during the.previous execution proceedings 
he put in an application to summon ‘the 
Patwari. The property being ancestral, exe- 
cation proceedings were transferred to the 
Collector for sale of ancestral property 
and he-returned the record to ‘the Civil 
Court for rectification of the area of -the 
property to be sold. For this purpose 
the decree-holder had to summon the Pat- 
wart, It was a written application put 
in by the decfee-holder.. In a case‘ like 
‘the present, the period of limitation ‘for 


re 
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the execution of a decree isthree yearsfrom._ 
` the date of applying in accordance with 
law to the proper. Court for execttior or 
“to take some step-in-aid of execution of: 
‘the decree. It is clear from the wording 
of Art. x82 of Schedule I of the Limita- 
tion Áct, that.it is not the application ior 


eXecution alone: which saves limitetion. 


“Any other. application which may be taken 
to be a stepzin-aid- of execution .will also 
"start a ‘fresh’ period of limitation so lorg 
as the executi on is not barred under section 
48 of the Code’ of Civil Procedure. The 
decree sought to' be executed was passed 
in 1915, so the present application was 
made within I2.yeers of its date. Both 
thelower Courts relied upon two decisions 
of this Court in coming to the conclusion 
thatthe application to summon the Patwari 
was not a step-in-aid of execttior. In 
my opinion both those rulings are dis- 
tinguishable [Juggt Lal v. Ganga Prasad 
(1) and Manna Lal v. Sardar Singh 
(2).] In both those cases the decree-holder 
had only orally asked the Court to do some- 
thing for which he had applied by petition 
before. In such a case it. was held by this 
Court that the. oral application did not 
amount to a fresh application in aid -of 
execution, — 
refused to agree with the opinion of the 
Calcutta High Court that even a deposit 
of process-feeto summon a witness amount- 
ed to a step-in-aid of execution. . This is 
a reasonable view to take, because the 
deposit of process-fee is merely to help 
an application for summoning of the wit- 
ness and cannot start a fresh period 
of limitation. As rightly observed by. 
the learned Judge (now, Mr. Justice 


Lindsay): “I am unable to see why 
a fresh application or request made 
to the Court by way of jogging 


the Court’s memory or repeating a prayer 
which had already been made should. be 
held to be an application to tke Couit- to 
take steps-in-aid of execution." In the 
case before that Judge, the Trial Court 
when orally addressed by the’ decree-holder 


was not asked. to do anything more than - 


10 Ind, Cas. 1823 140. c. .I24. 
43 Ind. Cas. 342; 20.0. e. 332- 


5i 


(1) 
(2) 
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As an. instance, this Court - 
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it had been aken to do in a previous. -peti- 
tion. lodged three months earlier, These 
circumstances are totally distinct from the ' 
circümstances -of the present case where 
the dectee-holder relies on a written appli- 
cation- for- the summoning of a necessary 
Witness, the Patwart, Without such an 
application the Court would not have sum- 
‘moned the Patwari and there would have 
been no means to rectify. the area 
of the property to be soldas required by 
the Collector. On facts similarto those of 
the present case, . Mr. Justice Banerji, 
in delivering the judgment of the Court in 
Muhammad Siddig Khan v.- Mdsri Lal (3), 
held that such an application had the effect 
tofurther execution proceedings and Was, 
therefore, an application to take a step- 
in-aid-of execution. It is the opinion of 
a Judge of great experience and is in accord 
with the language of Art. 182. In my 

opinion the  decree-holder's application 
of 6th May 1922 was within time. 

I set aside the orders of the two lower 
Courts and direct that the application 
for execution shall be proceeded with by. 
the Xxecuting Court according to law. 
The. appellant shall receive costs of this 
Court and of the lower Appellate Court. 

This ‘decree is passedexpariezs tle e- 
spondent did not appear though ke was 


i served twice. 
. X. Orders set aside, 


[C -64 Ind. Cis: 524-19 Å. Y. J. 843: (1922) 


A. I. R. (A) 432. ~ 


- 
a paren- pitana 
L- ES 


ALLAHABAD HIGH COURT. 
EXECUTION First APPEAL ‘No, 255 OF 
1922. ; | 
May 14, 1923. 
Present ‘-—Mr.. Justice. Walsh and "Mu 
Justice Kanhaiya -Lal, : 
` EAR. PRASAD AND ANOTHER. 
J UDGWENT-DEBIORS—é ÁPPELIANA4S 
. VEFSUS |. 
-RAGHUBAR DAYAL— 
DECREE- HOLDER— RESPONDENT. | | 


—-Agbitrallo -~ Award -Decree on awaya- 
Amendment ki atwara-— E wecuting. Court, furis: 


dichon of. - ER P 


- 
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- Where there has been a valid reference to 
a aguittasion. the decision of the arbitrator is final; 
where, however, there is, on the face of the award, 
a patent inconsistency, : such as a fiat contra- 
diction in measurement, or a mistake of arithmete 
“ical calculation, it-is open to the Court to 
.which application is made for filing the award, 
_ on a patent error of that sort being pointed 
^ ont, to send the award back to the arbitrators 


tòcòrretċtitbeforea decree fs passed in accord- — 


ance with it. But anything of this kind cannot 
be done in execution proceedings. An execution 
Court has no-such jurisdiction. 


Execution first appeal from a decree of 
the Subordinate Judge, Pilibhit. 

- Mr. G. W. Dillon, for the Appellants. 
Mr. Iqbal Ahmad, for the Respondent. 
JUDIMENT. —In this case, in the course 

ofau avplicition ia execution to enforce a 

decree pissed ia terms of an award, the 

leirned: Judge has gone into the merits, 
and fiadiay on the evidence that a mistake 

hid beea made ia the demarcation ofa di- 

vidiag line as shown upon a map which 

became a part of the decree, he has en- 
deavoured to amend the mistake by giving 
eXect, to What he considers, the real inten- 
tioa of the arbitrators. It is quite clear 
fait no Execution Court has any jurisdiction 
to do anything of the kind. It may be 
that by an unfortunate chapter of accidents 
the decree-holder has suffered loss by reason 
of the decree not in fact representing the 
true intention of the arbitrators, andat 
first sight it may seem illogical for a Court 
of Justice to refuse to remedy a mistake 
of that kind, but when the matter is 
carefully considered, it is clear that no such 
criticism can really be made. The deci- 
sion of arbitrators is final. If there is, 
on the face of the award, a patent inconsis- 
tency, stich as a flat contradiction in 
measurement, or a mistake of arithmetical 
cilculation, it is open to the Court to which 
application is made for filing the award, 


on a patent error of that sort being : 


pointed out, to send the award back 
te the arbitrators to correct it before 
4 decree is passed in accordance 
with it, But anything of this kind 
cannot be done in execution. pro 
ceedings and there is, therefore, a prelim- 
inary objection tothe order of the learned 
Juage in-any case. In this case a des- 
cription of the dividing lineis to be found 
in the language of the award itself and a 
further demonstration of the dividing line 
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has been shown upon a map accepted by the 
arbitrators and made part of the award; 
therefore, it is extremely doubtful whether 
a Court would have jurisdiction to go into 
the question whether the line as shown 
That would mean 
really rehearing thearbitration on the merits 
sofar as this particular point is concerned. 

The view of the Court taking upon itself 
the decision of such a question as that is 
illustrated in this case by the learned Judge 
having taken the evidence of what is called. 
the head arbitrator, who says, looking at 
the map, that heaccepted it in a hurry and 
that, in his opinion, now looking at theterms 
of the award, the map is incorrect. But 
whatever his opinion may be to-day, it by 
no means follows that that opinion so ex- 
pressed by him, looking at the document 
afterwards, was the unanimous opinicn 
of the arbitrators, and, therefore, ir c1 y 
case, it would appear that the only covrse 
open to a Court, under such circumstarces, 
would have been to set aisde the award and 
to send it back to thearbitrators tore-Lear 
andtore-decidethe question of this dividi g 
line. However, it is not really mnecessaiy 
to express a final opinion on that point, 

because this award including the map 
was filed by the judicial act of a competent 
Court after all the parties had been heard 
A decree was passed and the map now 
in question became a part of the decree. 
It is quite clear that such a aecree includ- 

ing themap cannot be alterea. Ly the . 
Court excercising jurisdiction in executicr, 
The appeal, therefore, must be allowed 


and the order set asice with cceís. 


Z. K. Appeal allowed. 
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SECOND C VIL APPEAL NO. 177 
OY 1022. 
March 16, 1923. 
Present :— Mr. Jalal, A. J. C 
NAN HU—I LA NT FF— APPEITIAN’ 
vertus 
RAM DALAL AND OTHEÉRS— DEFENDAN'S 
— RESPONDENTS, 


Appeal, second Finding of fact Wrong ins 


Vels.74) 

. NANHU 9. RAM DAYA, 
ference from facts— Gift, incomplete for want of 
acceptance. ; 

In second appeal it is not the business of 
the High Court to assess the value of evidence 
relied upon by the lower Appellate Court. Nor 
does a wrong inference from facts entitle the 
Court to interfere witha finding of fact in second 
appeal. 

A finding thata gift was incomplete for want 
of acceptance by the donee before revocation 
is a finding of fact and cannot be disturbed in 
second appeal. ' 

Second appeal ageinstthe decree of the 
Sub, rainate Judge, Kheri; dated the 2oth 
Hebruary 1922, setting aside the decree of 
the Munsif, Kheri, dated the 22nd June 
1021. 

Messrs, M. Wasim and Wasi Hasan, 
for the Appellant. 

Messrs. A. P. Sen and Mohan Lal, 
for Respondent No. I. 


JUDGMENT.—I do not think I shall be 
justified in interfering with the lower Ap- 
pellate Court’s finding on the one matter 
in issue here. Two persons, Nain and 
Dina, who were heirs to half the 
property, once in the possession of 
Musantmat Bhouna for life, made a 
gift of the property to the plaintiff 
Nenhu on rst October 1918. Subse- 
quently, on rith October 1919, they revoked 
it. One Rom Dayal wes in possession 
of the entire property. On 16th August 
1920 the plaintiff Nanhu sued for the re- 
covery of possession of half the property 
in suit from Ram Dayal. Nain end Dina 
were also made parties defendants to the 
suit, The First Court of the Munsif of 
Kheri held that the gift had been complete 
end could not be revoked. The pleintift’s 
suit was decreed in consequence. 

In appeal to the Court of the Subordi-. 
nate Judge of Kheri this finding was dis- 
sented from. The learned Judge was of 
opinion that the donee had not accepted 
the gift, thatit was incompelete in conse- 


quence and it could, therefore, be revoked. ` 


As the donors had revoked it priur to the 
institution of the suit the pleintif had 
no title to possession. 

The plaintiff has come here in second 
appeal, It was argued that acceptance 
Was complete because the property was 
in the possession of Ram Dayal and all 
that the donee had to do, to show accept- 
ance, was to receive the deed of gift from 
the donors. 
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panied the donors to tke Registration 
Office and received the deed of gift from 
them. Reference was made to the ruling 
in the case of Balmakund v. Bhagwan Das 
(I). There wes, however, other evidence 
on which it was possible to base a finding 
of want of acceptance. There had been no 
mutation in favour of the donee and the 
donee had taken no steps to oust Ram 
Dayal. The donee mede no enquiry as 
regards the rights of the donors in the 
property. In second eppeal it is not the 
business of this Lourt to assess the 
velue of evidence relied upon by the lower 
Appellate Court. A wrong inference from 
facts does not entitle this Court to inter- 
fere. in my opinion the finding of the lower 
Appellate Courts to the gift being incom- 
plete for want of acceptance at the time 
ofits revocation is one of fact and binding 
on this Court, 

It was ergued that want of ecceptance 
was nota plea taken by the defence in the 
First Court. Possibly this wes not done 
in clear words, but on 15th September 
1920 the defence Pleader gave four reasons 
for the gift being invalid and one of these 
was thatit was never given effect to, Such 
a plea can very well include one of want 
of acceptance by the donee. 

It is not necessery now to examine, 
as the lower Appellate Court has done, 
certain tenets of the Hindu : Law,— 
enunciated on the authority of Dr. Gour. 

The respondents were entitled to raise 
the plea in the lower Appellate Court of 
the revocation of the gift. To avoid eject- 
ment, they can question the plaintiffs 
title to the property. s 

The appeelfails end I dismiss it with 
costs, . 
Z, K. Appea dísmissed, 
(1) 16 A. 185; A. W. N, (1894) z11 8 Iud. Dec, 
(N. S.) 119. 


— 


Admittedly, anh" aecom- 
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" ... PATNA HIGH COURT. 
- FIRST CIVIL APPEAI No. 173 OF 1920. 
July 2, 1523. 
* Present —— Justice Sir Jwala Piasad, KT., 
; and. Mr. Justice Ross. 
Nawaba WAZIRI BEGAM 


~ "—APPERHLANT 
VEVSUS 
Babu SASHI BHUSAN RAI— 
. - RESPONDENT. 


-M origage— Prior mortgagee, whether can sue with- 
out impleading subsequent morigagee—Morigagee 
holding two different morigages on same property 
—Suit to enforce morlgage—Cause of aclion— 
- Mortgages, whether separate subjecits—Court- Fees 
us (V IT of 1870), s. 17. 

‘There is nothing in law to prevent a prior 

mortgagee from bringing a suit to enforce his 
mortgage without impleading a subsequent 
mortgagee. 
- A person kakap two.mortgages from the same 
niortgagor-hypothecating thesame property and 
even when the due date:in bothis the same can 
bring suits separately on both bonds; in other 
words, he may sue on the first mortgage without 
joining the second mortgage and vice versa. 

-Nilu Roy v. Asirbad Mandal, 60 Ind. Cas. 809; 

33 C. L. J.232; 25 C: WN, 129, followed. 

-7 The causes of action on both the bonds are 
separate and the inortgages are separate subjects 
within the meaning of section 17 of the Court- 
Fees, Act, 


“ORDER —We have tena the learned 
Assistant Government Advocate and 
Mr. ‘Mitra at great length and we have 
Considered the authorities cited by them 
namely, Subramania Aiyar v.. Balasubra- 
mania Ajyar (1), Nattu Krishnama 
Chariar v. Annangara Chariar (2), Keshav- 
ram = Dulavram v. Ranchhod Fakira 
(3), Sundar, Singh v. Bholu (4), Nilu Roy 
v. Asirbad Mandal (5), Gobind Prasad 
v. Tek Narain: (6) aud Jagernath 


Singh v. Mokra Kuvar (7) besides 
the . Cases referred to in our earlier 
order of . the 20th June I923, namely, 


Thakur Jawahir engh v. Thakur. Balwant 


* (1) 30 Ind. Cas. 317; 38 M. 927; 29 M.L. J. 195 
Be) 


CES o M. 353; 2 M. 4. T. 339: Br L. J. 30x. 
3) 30 B. 156; 7 Bom. L. R 
Bs 322; A, W.N. (1898) Pa 9 Ind. Dec. 


566 
M^ 6o Ind. Cas. 809; 33C. L. J. 232; 25C. W. N. 


WA 7 Ind. na 330; 14 C. W. N. 1053313 C. L. 
J. 21; 38 C. 

HF (7) 39 Ind. Cas. 7652 P.I. J. 1181 P.L. W, 
6535 (1917) Pat. 194. 
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Singh (8), Jawakir Singh v. Béldeo Prasad 
(9) and the Madras High Court unreported 
The Oudh cases 
and the Madras  unreported case are not 
available. They have, however, been re- 
ferred to in Desai’s Annotated Edition of the 
Court-Fees Act. The trend of the decisions: 
in Madras, Allahabad and Calcutta seems 
to be that a person holding two mortgages 
from the same mortgagor hypothecating 
thesame propert'es and even when the due 
date in both is the same p bring suits 
separately ou both bonds. In other words, 
there is nothing to prevent a morigagee 
from suing on” the first mortgage 
without Joining the second mortgage and 
vice versa. In Nila Roy v. Asivbad Mandal 
ís) Mookerjee, J., el@borutely went into the 
case, Consicered all the authorities on the 
subject aud came to the conclusion that 
the causes of action on both the bonds were 
separate. If that is so, there can be no 
avestion that the mortgages were separate 
subjects and not one under section 17 
of the Court-Fees Act: True, these cases 
relied upon by tke learned Assistant 
‘Government Advocate are rot under 
section 17 of the Court-Fees Act, but the 
principles laid down therein are helpful 


in coming to a conclusion as to whether the - 


two mortgages, in the cifcumstances stated 
above, are two su pjects or one subject. The 
ordinary meaning of the word “ subject ”” 
when used in law is a thing or matter 
over which a fright is exercised, 
and the two mortgages were cer- 
tainly two distinct matters. They 
could only be ‘deemed to be one either 
by a covenant in the mortgage consolidat- 
ing the two together, or by some provision 
inlaw. Itis conceded by Mr. Mitra that 
there is no clause in either of the bonds 
consolidating the two into one. His argu- 


ment, therefore, mainly was upon the legal 


aspect, of the question and upon analogy. 
It was said that there could be only one 
cause of action inasmuch as the mortgagee 
was precluded from suing on only one of the 
bonds and had to include the two mortgages 
in the suit under the statutory provi- 
sions contained in the Transfer of Property 
Act, O, XXXIV, r. I, Civil Procedure Code, 


(8) 7 O.C. r52. ` mi 
1 1 0, C. 172. 
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and the authoritative decisions of Courts. 
O; XXXIV, r. 1 has considerably amended 
and modified thelaw on the subject as it 
was set forthin section 85 of the Transfer 
of Property Act (IV of 1882). Under 
the present law, particularly under the 
explanation to r. r of O. XXXIV, a 
puisne mortgageeis notrequired to implead 
the prior mortgagee as a party in a suit for 
foreclosure or sale. The principle will be 
the same whenthe subsequent mortgagee 
and the prior mortgagee happen to be one 
and the same person, Thereis nothing in 
law to prevent the prior mortgagee from 
bringing a suit to enforce his mortgage 
without impleading the subsequent mort- 
gagee. There is, however, some risk, and 
probably the curtailment of some of the 
rights ofthe mortgagee who chooses to sue 
separately upon his two mortgages, he may 
not be allowed to sellthe properties in the 
subsequent decree when they were already 
sold in the prior decree. With these con- 
siderations we have noconcern. The ques- 
tion is simply as to whether there was any 
bar to the mortgagee (plaintiffin the present 
case) in bringing his action seperately. 
There was no such barand, therefore, there 
were two causes of action arising out of two 
tran3actions which were not merged into 
one and remained as distinct as before. 
Therefore, the two mortgages in the suit 

ere two differentsubjects. Hence the suit 
to enforce the two motgages is covered 
by section 17 of the Court-Fees Act, and 
tarepottof the Stamp Reporteri; correct, 
anl the plaintiff mortgagee (respondent 
No. 4) . mast, therefore, deposit the defi- 
cit Court-fee om the plaint.. 


Order accordingly, 
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- OUDH JUDICIAL COMMISSIONER'S | 
COURT. l 
SECOND CIVI, APPRAL NO. 235 OF 1022; 
April 12, 1923. 
Present s— Mr. Kanhaiya Lal, J. C. 
| DARSHAN SINGH-4-PLA NTIFF— 


| APPELLANT. 
VEYSUS 
P. RATAN LAL— DEFENDANT— 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. 
XXXII, vr. 3—Minor defendani—Guardian 
ad litem, failure to appoint—Suit defended by 
person named in plaint as guardian-—Decyee, : 
whether binding on minor. 

A Court ought to appoint a proper person to 
act as g ardian ad litem of a minor defendant 
inthe conduct of a suit, but where it has by its 
action given its implicit sancticn to the ap- 
pearance of a person as such a guardian the 
absence of a formal order of appointment is not 
peri fatal to the proceedings. [p. 822, 
col x.) ` : 

Wahan v. Banke Behari Psrshad Singh, 3o C. 
1021; 30 I. A. 182; 7 C. W. N. 774; 5 Bom. L. R. 
822; 8 Sar.P.C.].5:2(P.C.,followed.- `> 

In a suit in which-one-of the defendants was 
a minor, the -latter’s father was described as his 
guardian in the plaint. The minor's father ap- 
peared on the date fixed for the hearing of the 
suit and filed a written statement on behalf of 
the minor denying the minor’s liability and stat- 
ing that he was not the guardian of the minor, 
and that the actual guardian of the minor 
was one of the other defendants. The Court 
made no order appointing a guardian ad litem 
of the minor. It proceeded to record evidence 
in the case and decreed the claim. In a suit by 
the minor to avoid the decree’ i i 

Held, that the proceeding of the Court was 
not regular but in the absence of any prcof-that 
the minor was prejudiced thereby the decree 
could not be set aside. fp. $22, col. I.) 


Secor.d appeal ageinst the judgment and 


decree of the additional Subordinate Judge, 


Herdo, dated the 26th April 1922, 
reversing the decree of the Munsif, Sandila. 
Mr. Alt-ud-din Ahmad, for the Appellant. 
Mr, Manni Lal, for the Respondent. 
JUDGMENT.- The question for -onsicer- 
ation in this case is whether the present 
plaintiff was entitled to avoid a decwe 
passed against him under the guardiauship 
of his father, Tikem Singh, by the Revenue 
Court in favour of o co-sharer for kis share 
of the profits for the years 1321 to 1324 
Fasli. The minor had become a co-sharer 
by virtue of a gift made in his favour by 
his father. NG application was mace in 
thet suit for the appointment of Tikam 
Singh as the guardian ad litem of the wineg 
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but Tikam Singh was described as his guard- . ALLAHABAD HIGH COURT. 

ion in the plaint. FIRST ÁPPEAL FROM ORDER No. 17 OF 
. Tikam Singh appeared on the date fixed 1923. SAT 

for the hearing of thatsuitand filed a written Aptil 24, 1922. 
statement on behalf of the minor, denying Present'—Mr. Justice Piggott and Mr. 
thet the minor had realized anyrent and stat- Justice ‘Walsh. 

ing inter alla that he wasnot theguardian . ABDULLAH KHAN-—DEFENDANT 

of the minor and. that thé actual guardian — APPELLANT 

of the minor was Lokpa! Singh, who wes versus 


also e defendant to thet suit. It was MUHAMMAD MAQBUL HUSSAIN— . 
also stated that the rents had been realizea PLAINTIFF, AND OTHERS— DEFENDANT £-— 
by Lokpal Singh and the other defendants. RESPONDENTS. 

The Court below took no steps to Lave Civil Procedure Code ( Act V of 1908), O. XL I, 
‘the minor represented by Lokpal Singh 44 23: 2» 33—Suit for possession and damages, 


dismissal of— Appeal—Decision on question of 
of some other person. It proceeded to possession and title in favour of plaintiff —Pro- 
record the evidence of the Paiwari and  cedure— Remand— Appeal, second— High Court, 


decreed the claim against the minor. power of, to pass proper order. - 
‘It is difficult to say that the minor A suit for possession of a house and dameges 
was prejudiced by the mannerin which the was dismissed by the Trial Court. On appeal, 


: : the Appellate Court decided the questions cf 
-trial was conducted. His father, Tikem title and possession in favour of the plaintiff ard 


Singh, hed pretended to suggest that Lokpal instead of deciding the question of damages itself 
Siagh was his guardian and to plea dat 9i of remitting an issue on the point to the lower 


. 6 Court, it remanded the whole case to the Trial 
s seme time that Lokpal Singh was one (Court under O. XLI, r. 23 of the Code. On appeal 
of the persons who realized the rents. As to the High Court: 


their Lordships of the Privy Council say 7 Held, (1) ote onder of ine lower Appellate 
i i5 ourt was illegal; , 823, cel. 2. 
(1) ironia n Behar e 2e (2) that the indi Court had power, undcr 
. See apalan a PRE per- O. XLI, r. 33 of the Civil Procedure Ccde to pass 
son to act es a guardian ad litem of the the order which the lower Appellate Court should 
‘Minor in the conduct of a suit, but where have passed and to determine the questicn of 
ithas by itsection given its implicit damages. [p. 523, col. 2. 
sanction to the eppearance of a person as First eppeal from an order of the Sub- 
such a guardian the absence of a formal OIdinste Judge, Bijrcr, st Moradabad, 
order of appointment is not necessarily dated the 23'd October 1922. ] 
fatal to sucha suit, Here Tikam Singh did Mr. M. L. Sundal, for. tke Appelíant. 
not say thet he was unwilling to act es a JUDGMENT.—In the suit out of which 
guardian of his minor son. All that he this appeal orises the plaintiff came into 
suggested was that another person wko Court clairing to be the owner of a resi- 
was already a party was his guardian. dential h use, fully described in the plaiat, 
‘He proceeded, notwithstanding, to prose- and sued for recovery of possession ard 
"cute the defence on behalf of the minor damiges against certain defendants alleg- 
who does not appear to have been in any ed to bein possession as trespassers, Tile 
way prejudiced by the procedure adopted. pliiatiff asserted that the defendants were 
The proceedings were nct quite regular, the heirs and representatives of two persons 
but in the absence of amy proof that the whom he had let into possession of the 
. minor was prejudiced thereby, the decree premises in the month of April 1917 on 
cannot be set aside. It is not necessary a three years’ lease. He pleaded that in 
to go into the question of jurisdiction. a subsequent suit, brought to enforce the 
The appeal is, therefore, dismissed with terms of the alleged covenant of lease, tke 


costs, defendants had denied his title. He, there- 
^ RRE. < Appeal dismissed. fore, sa:d for ejectiment of the defendants 


< ; as trespassers and fog a sum of Rs. 46 by 
. (1) 30C. 1021; 30 I. A. 182; 7 C, W. N. 774; Way of damages on accourt of their tise and 
5 Bom. L. R. 822; 8 Sar. P. C. J. 512 (P.C). o?cup-tion of the house, The defendants 
put the plaintiff to proof of his title and 


pleaded further that they and their prede- 
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Cessors had held possession of the house 
insuit adversely to the plaintiff for a 


period of 40 years. The Trial Court fixed. 


two issues, one on the question of title 
and one on the question of possession, but 
decided the two issues together in 4 some- 
what confused judgment which we can only 
interpret as being a finding in favour of the 
defendants on the question of adverse 
possession Only. The suit having been dis- 
missed on this ground the plaintiff 
appealed. The lower Appellate Court 
has definitely found in favour of the plaintiff 
onthe question of title ard on the question 
of possession. There having been no find- 
ing bythe Tríal Court on the question of 
damages, the learned Subordinate Judge, 
instead of going into the question himself 
of remitting anissue to the Trial Court, 
has exercised his powers under O. XLI, 
r. 23, Civil Procedure Code, to remand 
the whole case to the Court of first instance. 
The appeal before usis by one of the defend- 
ants. In substance, two points are taken. 
The first of these is that the finding of the 
lower Appellate Court on the question of 
possession is based in part upon inadmis- 
sible evidence, namely, upon a certain rert 
agreement of the r5thof April 1917, which 
was inadmissible in evidence by reason 
of the provisions of section 49 of the In- 
dian Registration Act, XVI of 1908. 
We do not find that this objection 
‘was takén in the Trial Court. The 
document Was denounced by the defend- 
ants as a forgery and there was much 
coatroversy in both the Courts below as 
to whether or not its execution was proved. 
But there is not a word in the judgment 
of the Trial Court as to the admissibility 
of the document in evideace. We doubt, 
underthe circumstances, whether thelearn- 
ed Subsrdinate Judge should have allowed 
the point to be taken; in any case, we are 
not prepared to dissent from his view, 
which is that he has not received the docu- 
ment in evidence of any contract of lease, 
or other transaction afecting the immove- 
able property in suit, but has merely treated 
it as an item of evidence bearing on the 
-question of the date on which certain per- 
sons, the predecessors-in-title of the defend- 
.ants, entered nto possession of certain 
premises, The other point urged in appeal 
isthatthe lower Appellate Court has abused 
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its powers of remand under O. XLI, r. 
23, Civil Procedure Code. We certainly 
consider that the order in question was 
an 1t*proper one and unfair to the parties. 
Who were clearly entitled toa final deci- 
Stonfzom the Court of first appealand to be 
spared the necessity of further proceedings 
in the Trial Conrt and the possiblity of 
another first appealfromany decree which 
that Court might finally pass.. It would 
be obviously competent for ns to suts- 
titute for the otder under appeal an order 
remi-ting an'ssue under O. XLT, r. 25, Cfvii ` 
Procedure Code; but in view mcre particu- 
larly of the fact that the plaintiff-respond- 
ent {s not represented at the hearing of this 
appeal, we think the most suitable course 
for us to adopt is to pass an order 
disposing of the suit finally at this stage. 
The lower Appellate Court might un- 
doubtedly have taken upor itself the de- 
termination of the question of the amourt 
of damages, on the evidence availatle 
upon the record without remitting any 
issue at all and we have the same power 
under r. 33 of O. XLI, Civil Procedure 
Code. So far as we are able to ascertein 
from the record, the plaintiff failed to rc- 
duce admissible evidence ‘on which tte 
Cort could come to any satisfactory fird- 
ing astothe amount of damages to which 
he wasentitled. If we areright in this view, 
then the lower Appellate Court skovid rot, 
by remanding the whole case, have virtually 
offered the plaintif an opportunity of pro- 
ducing further evidence on this poirt. The 
result is, that we substitute for the order 
under appeal the decree which, in otr orin- 
fon the lewer Appellate Court ought 
to have passed. Thutis, we set asidetke 
order and decree of the first Covrt erd in 
lieu thereof we give the plirtiff a decree 
for recovery of possession and dismiss 4 is 
claimfordamages. Theplaintiffis entitled 
to two-thirds of his costs throvgt crt, 
as against all the defendants. ‘The cefer.d- 
ant who has appealed to tris Court may 
recover one-third of his costs ip all three 
Courts*from the plaintif. 
Z. K. Deoree modified, 
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NATHU RAM V, GHANSHYAM, 
^ .ALLAHABAD HIGH. COURT, 
SECOND. CiVIL APPEAL No, 1264 OF 1921. 
ES ‘february 9, 1923. mE 
Préesent:—Mr, Justice Rafique and- 
Ps Mr. Justice Lindsay. ~ 
Pandit NATHU RAM—DEFENDANT 
(o TII Se ASPELELANT ©. 
20 2 0 BEYSHS i e : 7 
GHANSHYAM AND oT SERS—PLAINTIFFS 
$579. 3g — RESPONDENTS. l . 
- Custom—Pre-emption—W ajib-ul-arz,. entry in, 
construction of. 


A clause in the wajib-wl-avz of a village laid 
down that a co-sharer was at liberty to sell his. 
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`. share but he must first offer it to Co-sharers in 


his own patti, and if none of them was willing 
to-take the property, he was at liberty to sell 
the property to co-sharers in any other thok ot - 
paits "of whom he approved," and if none of 
these was willing to take the property and no 
person in the village was willing to take a sale, 
he could offer the property for sale to an out- 


sider: -. : : ] 
` Held, that the clause did not amount toa valid 
record of an existing custom of pre-emption. 


Second appeal from a decree of the 
District Judge, Jhansi, dated the 14th 
April 1931. l 2 

Messrs D. C. Banerji and B. K. Mookerji, 
for the RU Ap 
Mr. N. P. Asthana, for the Respond- 


ents. 

JUDGMENT. —Lhe judgment of the 
lower Appellate Courtis attacked in this 
appeal on the ground that the learned 
Judge was wrong in holding that the 
-wajib-ul-avz of the village in question 
contains a record of custom, l 

There can be no doubt that the record 
is 
Phe-clause relating to pré-empticn begirs 
with the statement that a co-sharer is at 


libarty to sell his share but that he must 


first offer it to co-sharets in lis own 
pattt, preference being given to near rela- 
tions, It then’ goes  ón to provide 
. that if none: of the "persons. just’ 
mentioned are willing 
‘property then ke is at liberty to self 
' to.co-sharers in any other thok or paiti. 
These words, however, are quafifed by 
' the addition of the words ''jis serazl ho,” 
indicating that the person who wiskes 
to sell has some right of selecting 
the person to whom he will make tke 
offer, After this, itis provided thatif ro 
one in the second category is willirg to 


- 


|. outsider, 


couched in most unusual language.‘ 


Me 


to take the’ 
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take the property and if rio person in the 
village is willing to take a salé then à co~. 
sharer can offer the property forsale toan. 
The learned Judge of the Court below, we. 
thinkinterpreted the words ‘‘jis se yazi jo” 
inthecorrect.sense, Itis arguéd, however, 
before us that, inasmuch ason the inter. 
pretation ot these words the pefson who 
wishes to sell has the option of offering the 
property ta any person helikes, the record 
cannot properly bea record of custom, It 
is argued thatin the terms of the clause 
we have just-referred to it is open to the 
seller of property to pass over. entirely 
the persons who ate mentioned in tho 
second category, Then, again, itis pointed 
out that according to this record if after 
the fitst and second category are exhausted 
and nó person 45 the village is willing to 
take the property the sellercan offer it 
to anoutsider. “| hese are certainly strarge 
words ard asthe learned Ceurcel- tor tle 
appellant contends they mean tkat any 
person in the village, whoever he may be, 
would bseititled to an offer of the prop- 
erty sought to besold. These words might 
include the village washerman, the sweeper 
or any other menial attacked'to the village, 
This certainly would be. a most unusual 
provision to find in a record of a custom 
of pre-empti^n. It Fasfurther been pointed 
out by the learned Counsel fot the apgpel- 
lant that the- plaintiff. canrot maintain 
thesttitfor,if herelies on the record of cue» 
tom asset,outin the wajib-ul-arz, be must 
show that ke ds. a person whom the 
vendor approved of. as a purchaser of the 
property. [here was no allegation in tke 
plaint te show that; he was a person so 
approved of and that tre vendor after- 
wards refuse to sell to him.. 


- Bearing in mind the unusual language 
of this document, we feel constrained to 
hold thatitis not proper to treat it as 
‘a valid record of an existing custom and 
in this view we difer from the judgment 
of the Court . below, . We, therefore, allow 
theappeal,set asidethe decree of the Court 
below and direct -that the suit do 
stand disirissed withe costes in afl three 
Cousts including in this Court fees on the 
higher scale, 2. - -- 
"SES 


w^ ox 


B IE -Appeal allowed, 


A 
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PATNA HIGH COURT. 

, . APPEAL FROM APPELLATE DECREE No; 1173 

> OF 1921: NE 

June 27, 1923. 

Present :— Justice Sir B. K. Mullick, Kr,, 
and Justice Sir John Bucknill KT. —. 
Mahath RAMRUP GHOSHAIN—- __ 

DEFENDANT —ÁPPELLANT 
versus | 

MAHABIR SHAH—PLAINTIFF, AND 
AN THER -DEFENDANTS-  — . 

- RESPONDENTS. -" 
Fraud—Ex parte decroe— Application to set aside 
decree on-ground of fraud—Subsequent suit on same 
ground, whether maintainable— Invalid claim, 

whether fraud. _ E BREF M 
When an application to set aside an ex parle 

decree has been dismisscd, a’subsequent suit for a 
declaration that the decree is null and void as 
against the plaintiff can only be maintained if 
the plaintiff can prove that, apart from the fraud 
alleged in the previous proceedings, there are other 
grounds of frand which remain to be. investi- 
gated. [p. 826, col. 1.] = e= ~ 
Khirode Chandra Roy v Srimati_Astulla Bee, 
35 Ind Cas. 557; 20 C. W. N. 845, Puran Chand 
v. Sheo Dat Roy, 29 A. 212; 4 A.L. j.-51; A. 
W.N. (1907) 31, Yogamba Bo Ammani v. 
Aruniuga Mudaliar, 36 Ind. Cas: 128; 3 I. W. 572; 
20 M. L. T. 126; (1916) 2 M. W. N, 63 and 
Manindra Nath Mitiva v Hari Mondal, 54 Ind, 
Cas. 626; 24 C. W. N. 133, referred to. _ 

Plaintiff purchased a house from defendant 
No. 2; defendant No. r sued for a declaration 
that the sale wasinvalid and obtained a decree 
against both. plaintiff and defendant No. 2. 
Plaintiff applied to have the decree set aside on 
the ground that the service of process inthe suit 
was fraudulently suppressed by defendant No. 1 
in collusion with defendant No. 2. The applica- 
tion having been dismissed, he brought this suit 
for a declaration fhat the decree was null and 
void asagainst him : i; 

Held, that inasmuch as the. plaint was not 
founded on any other ground of fraud than that 
in the matter of, service of processes, the ` suit 
was not maintainable. [p. 826,col.2.]] ^ 

Every invalid claim is not necessarily: a fraud 

upon the Court. [p. 827, col.i.] i Es 

Appeal from a decision of the Subordi- 

nate Judge, Saran, dated tke 27th May 

.1g2r,reversing that of the Munsif, First 

Court, Cnapra, dated tke 23rd August 

. 1920. JM 

. Messrs. L, N. Singh and Rai Bipin Bihari 

"Saran, for the Appellant. — . i 
Mr. H.P. Sinha for Mr. Jadubaus Sahay, 

forthe Respondents. 

ps JUDGMENT, . . 

Mullick, J.— [his second appeal arisés 
eut of a suit brought hy the plaintiff 
onthe 10thMay.19i9 in the Cowt of the 


- - ~ 


- - 


Muusit of Chapra tor adeclatation thai a 

decree obtaired by detendant No. rin 

Suit No.231 of I91O against defendant 

No. 2 and against the plaintiff was null and - 
void as against the plaintiff on the ground 

offraud. It appears that the plaintiff pur- 
chased from defendant Ne. 2 a house for 

Rs. 725 on the 22nd March 1916 of which 

defendant No.2 is alleged bythe plaintiff 
to have been the ostensible owner. On 

the r6th January 1919, defendant No. 1, 
who claimed to be the proprietor cf a cer- 
tain religious endowrzrert, nsttuted Suit 
No. 231 of 1916, against defendant No.2 - 
and the plaintiff ard others for a declara- 
tion that the transfers made by defendant 
No. 2 on the footing that he was che real 
Mahant of the endowment were invalid 
‘and {ct confirmation of possession of the 
Properties so transferred. The result of 
thatlitigation was that the defende11 No.r 
succeeded in.getting his declaration both 
in respect of his title and his possession. 
Itis alleged that theservice oi processes 
in that suit were fraudulently suppressed 
by the defendant No. rin colllusion with 
defendant No.2 and the decree ofthe 4th 
August 1918 is wholly void onthe ground 
offraud. ‘I'he plaintiff statesin his plant 
that on the r4th April 1919 he became. 
aware of the e4 parte decree against him 
and that he applied thereafter to tle Trial 
Court for therestorationof the case. That 
application was dismissed and the presert 
stitis broughi on the ground that rotwith- 
standing such dismissal a suit tc set asice 
tue decree is maintainable, 

The Munsif dismissed tle suit kolcis g 
that the findirg on the question of service 
of processes was res judicata and that tle 
plaintiff could rot maintair tlesuit. 


In appeal, tke Subordinate Judge was of 
a contraty opirion and Le has set asice 
the Munsif's decree and remanded tke suit 


“for trial. å 


The learned Subordinate Judge’s jucg- 


'mentiscertairly verysummaryardcscarity. 


He doe$ not particularize tle grc vr ds upan 
which he.holds that the scope of the pie- 
sent suit-is diferent from theprcceedis g 
to set .aside the ex parte decreein Suit No. 
231.0f-1916, We have, however, had tle 
advantage of reading the pleadings in ‘the 
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suit and we think that the learned Munsif 
took a corréct view of the case. 

" Thereis no difficulty astothelaw. The 
plaintiff relies upon the decision of their 
Lordships of the Privy Councilin Radha 
Raman Shaha v. Pran Nath Roy (1). The 
facts of that . case are not tully reported 
and it would seem from tke judg- 
ment of their Lordships that the scope of 
the subsequent suit was differert from the 
scope of the proceedings in tke matter of 
setting aside the ex parte decree. The 
other case upon which the plaintiff relies 
_is Khagendra Nath Mahata v. Pran Nath Roy 
(2) and our attention has been drawn to 
the words of Lord Robertson, where he says 
" that''sections 108 and 311 of the Civil 
Procedure Code limit the attention 
of the Tribunal to specific matters, and, 
instead of subjecting to enquiry the radi- 
cal question... .involved, they assume the 
existence of a real suit." His Lordship 
then proceeds: ‘‘But- here the suit itself 
is attacked as a fraud; and the fraudulent 
and violent incidents of its progress as, 
‘for instance, at the stage of service and 
in the abduction of the respondent, while 
they may intividually have founded an 
application urder sections 108 and 317, 
are here treated as parts and indicia of a 
wa20ole." It isclear that upon the facts 
natrated in the plaint before the learned 
Judges there were matters of fraudinvolved 
independent of and outside the scope 
of the proceedings for settirg asice tle 
ex parte decree. One of these matters evi- 
dently was the allegation that service 
of notice was made in respect of a minor 
defendant upon a person wha was not his 
guardian atall. Itisclearthat asubsequent 
suit can only be maintainedif the plaintiff 
proves that, apart from the fraud alleged 
in the previous proceedings, there are other 
grounds of fraud which remain to be in- 
vestigated; thatis the purport also of the 
rulings upon which the defendant-appel- 
lanf before us relies; namely, Khirode 
Chandra Roy v. Srimati Ashtulla Bee (3), 
Puran Chand y. Sheo Dat Rai (4) Niadar 


(1) 28C.475;5C.W.N. 757(P.C.). 
(2) 29 C.395; 29 I. A. 991 6 C.W. N. 473: 4 
Bom. L. R. 363; 8 Sar. P. C. J. 266 (P. C.). 
e 35 Ind. Cas. 557; 20 C. W.N. 845. 
; 4) 29 4,2121 4 A. L. J. 513; A.W. N, (1907) 
au bi 
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Mal v. Raunak Husain (5), Yogamba 
Bot Ammani v. Arumuga Mudaliar (6) 
and Monindra Nath Mitira v. Hari 
Mandal (7). 

The question, therefore, is wkat is tke 
fraud thatis alleged in the present suit? 
Giving the fullest margin to tke Jearred 
Vakil for the respondent, it does not 
appear to me that the plaint is founded 
on any other ground of fraud than that 
in the matter of the service of processes, 
and that being so the suit, in my 
opinion, cannot lie. 

The matter may be tested in another 
way. Supposing the suit is permitted 
to proceed, what will be the effect of the 
previousfinding as to the service of the 
processes? It is contended on tebalf* {the 
respondent that the finding willnot be 
ves judicata although it may be strong 
evidence. Whether it is ves judteata 
or not will depend upon the question 
whether a proceeding under O. IX, 
r. I3, Civil Procedure Code, is a suit 
within the meaning of section II 
of the Civil Procedure Code. If it be 
held that the proceeding being a summary 
proceeding is not a suit, then the rule of 
res judicata will not apply. In that case 
evidence will be adduced bythe parties 
upon the question of service. Wat will 
be the effect of a finding in favour of the 
defendants that service wasin fact trace 
as found in the previous proceedings ? In 
myopinion the finding will be a complete 
answer tothe suit which will then have to 
be dismissed on the ground that the plaint- 
iff having been dulyserved with summons 
and not having appeared to contest 
the claim of the defendant No. I cannot 
now be heard to urge that the decree 
wasimproper unless he can show that 
by some contrivance on the part of 
the defendant he was prevented from 
placing his case fully before the Court. 
In other words, he must show that owing 
to some subsequent over reachirg on the 
patt of the plaintiff he was prevented from 
showing that the claim was fraudulent. It 


(5) 29 A. 608 4 A. L. b. 668; A. W.N. (1907) 
191. 

(6) 36 Ind. Cas. 128; 3 L. W. 572; 20 M. L. 
T. 126; (1916) 2 M. W. N, 63. 

(7 $51nd.Cas, 626/24 C, W, 1337 
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will not be sufficient to say that the claim 
was unfounded because every invalid 
claim is not necessarily a fraud upon the 
Court, A somewhat similar view was ex- 
pressed by a Division Bench of this Court 
in Ram Narain Lal wv. Tookt Sao (B). It 
is true thatin thatcase the point was 
whether obtaining a decree by perjured 
evidence, was fraud which vitiated the 
decree, but the principle upon which the 
Court proceeded was that the fraud neces- 
sary to tae success of the plaintiff must 
‘be a fraud practised upon the Court bya 
contrivance such as I have referred to 
above. 

Therefore, unless the plaintiff can show 
that there were other grounds of fraud, 
apart from the service of processes, I think 
thesuitcannot beallowedto proceed. Now 
upon this point the plaint is entirely silent 
and we have not been shown by the learned 
Vakil for the respondent anything which 
would justify us in supporting the order of 
remand passed bythe Subordinate Judge 
andin thus protracting the litigation. 

Itis, however, urged by the learned Vakil 
for the respondent that leaving aside the 
prayer on the ground of fraud, heis entitled 
to maintain the suitonthe ground thatthe 
decree does notin fact give any relief 
against the plaintiff. That is not one of 
the declarations asked for in the prayer 
pottion of the plaint and having regard 
to the fact that the decree was one for de- 
clatation of title and confirmation of posses- 
. Sion against all the defendants in the suit 
itis difficult to see how the plaintiff can 
say that heis notin any way touched 
by the decree and that it is of no effect 
against him. Itis quite clear that his 
suit is asuit to set aside a decree on the 
ground of fraud andit was accepted as 
such in the Courts below. Itis too late 
now to assert that a different relief was 
asked for. 

'The tesultis that the appealis decreed 
with costs. - 

Bucknill, J.—I agree. 

K. S.D. Appeal allowed. 


(8) 58Ind. Cas. 182; 5 P. 1. J. 259; z P. I, 
T. 119 (r920); Pat. $8;2 U. P.L. R. (Pat.) SE, 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 209 OF 1922, 
May 9, 1923. | 

Freseni:—Mz. Justice Gokul Prasad. 

GUPTA NAND-—DEFENDANT-—APPELLANT 
DEVSUS 
BEHARI LAL AND OPHERS— PLAINTIFFS 
—RESPONDENTS. 

Civil Procedure Code | Act V of 1908), O. XLI, 
v. 31, scope of— Appellate Court—Contents of 
judzment— Court, duty of. 

The provisions of O. XLI, r. 31 afe mandatory. 
A judge of the lower Appellate Court is bound 
to give the points for decision and the reasons 
forthe decision thereonin order to enable the 
Court of second appeal to see that the J udge whose 
findings on facts are binding on it has put prop- 
etly before him the points atissue and has de- 
cided them. [p. 827, col, 2; p. 828, col. 1.) 

Sohawan v. Babu Nand, 9 A. 26 at p.27! A. 
W.N, (1886) 284; 5 Ind. Dec. (N. 8.) 446 and 
Babban Singh v. Jatmangal Singh, A. W.N. 
(1906) 86, followed. 


Second appeal against a decree of the 
First Additional District Judge, Aligarh, 
dzted the 30th June 1921. 


Messrs. G. Agarwala and B. K. Mukerji, 
fcr the Appellart. 
Dr. M.L. Agarvala,for the Responderts. 


JUDGMENT.—The facts of this case 
need not be detailed at length. They 
are rather long and would only encumber 
this judgment. The suit wes for recovery 
of possession of the site of a certain house 
on the ground of auction-purchese. The 
Munsif framed six issues and having dealt 
with themin sufficient detail gave a decree 
in the plaintiff's favour. The chief defenéc- 
ant, Gupta Nard, went up in appeal ard 
contested almost all the findings ofthe first 
Gourt. The learned Judge of the lower 
Appellate Court has disposed of the epre<l 
which raised: so many questions by tle 
following judgment:—'' The learned Mur cif 
hos dealt with the matter exhaustively 
and I can see no reason to differ from any 
cf his conclusions. '"Theappealis dismissed 
with costs." The defendant comes here 
in second appeal and the first corftention 
raised by his learned Vakil is that the 
lowere Appellate Court has not disposed 
of the case as it has written no judgment 
as is required by law. Reliaace is placed 
ou O. XLI, r. 31 of the Coae of Civil Pro- 
cedure. This ground of appeal must pre- 
vail. The provisions of the law ate manda- 
tory and the reason is obvious.: A Jndge 
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is bound to give.the points for decision 
ánd-' the. reason for - the decision 
thereon in order to eusble the Corrt. of 
Appeal to see that the Judge whose findings 
on facts ate binding on this Court has put 
properly before him the points at isse and 
has aecided them. This view has teen 
eonsistently . taken by this Court for more 
than a quarter of a century. Mr. Justice 
Straight, then Officiating Chiet Justice, 
observed ‘in the:case of Sohawan v. Babu 
Nand. (1):—“I am of opinion that the -so- 
called: judgment ot the lower Appellate 
~ Codrt to “which exception is taken was, 
^ Snlaw, no judgment at all, because it does 
not satisfy the requirements of section 
574 0f the-Code of Civil Procedure, in not 
.Stating the points for determination raised 
by ‘the pleas in appeal, the decision upon 
them, and the reasons for that decision." 
In the same case Mr.-Justice Mahmood 
observed at page 31 as follows: “I cannot 
but hold that section 574 of the Code 
contains one of the.most salutary provi- 
sions of the law, and that considering that 
this Court in second appeal is bound to 
accept the findings of fact arrived at Ly 
the lower Appellate Courts, we must insist 
upon a due obedience by those Courts of 
the mandate of the Legislature contained in 
that section," TLejudgment pronouncea in 
the present case might be typed and stitch- 
ed.to.aay case from a simple money: strit 
to a suit for determination of most compli- 
cated questious of the law.of ‘mortgage. 
-The latest case of this Court which J have 
been able to find in this connection is tle 
case of Babban Singh v. Jaimangal Singh 
(2). . - Ex 
Having regard to the authorities citcd 
abo ve, I have. come to the conclusion that 
there-has been no proper determinaticn 
of the appeal by the lower Appellate Court. 
I, therefore, allow the appeal, set aside tke 
decree of the lower Appellate Court ard 
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© PATNA HIGH COURT. 
APPEAL FROM APPELLATE “DECREE 
1205 OF 1921. ^ ^"^ - 
July 16, 1923. "E 

Present:—Justice Sir John Bucknill, Kr., 

-and Mr. Justice Kulwaut Sakay. 

 Musammat MAHABALI DASIN— 

| PLAINTIFF--ÁPPELLANT ` 
versus Tee 
MANU MANDAL AND oTHERS— : 
_ DEFENDANTS— RESPONDENT'S. 

Adjacent lands— Tree standing on one falling. 
stat 2 the other— Owner of adjacent property, 
right of. 

If a tree standing on one person's land falls 
down, and part of it when fallen lies on another 
person's property that perscn is entitled to call 
upon the owner of tke property where the tree 
Stands.to remove that portion of the tree which 
has fallen on his (the latter's) property and if 
he does not da so, he can remove it himself. 
[p. 829, cols. x & 2.) 

Aj peal from a cecisiom of the District 
Juége, Purreo, dated the 5th May 
1921, affirming a decision cf the Munsif, 

-Areria; dated ‘the 31st May 1920. 

(Mr. Satyadeo Sahay, for Mr. `S. Dyal, 
for the Appellants. 

: Mr. S..N. Sahay, for the Respondents. 


~ JUDGMENT. 
 Bucknill, J-—-This is a second appeal 
“from. a Judgment of the District. Judge 
of Prunea, detedtke 5th May 1921, by which 
ke zfürmed the decision. of tke Muisif cf 
Ari tja, dated the 21st Mey 1920.. | 
The metter in correction with which tlis 
litigation has taken place is a very petty 
ore ard reletes reclly to ore jeck fruit 
tree ard ore mango tree. The plaintif, 
who-is a widowed lady, apparently holds 
a tenure of some 37 acres of land at a 
place called Mauza Dak in Thana Forbes- 
ganj. In her plaint -ske claims that on 
certain parts of her property there were fI) 
a jack fruit tree and (2)-a mango tree and 
that the defendants had wrongfully taken 


No. 


t 


=~ 


possession of these trees and had har- 
vested and taken to themselves the fruit, 
Her suit, therefore, wes brought for the 
following reliefs: (a) that it might be adjudi- 
cated that the land upon which these two 
trees were situated belonged to her and that 
the defendants who had dispossessed her 
had nqright or title thereto and that she 
-might be placed in possession thereof after 
ousting the defendants therefrom; and (b) 


“remand the case to that Court under O. XLI, 
T, 23 fo decide the points raised therein 
‘aud to write a judgment accordirg to 
law.. Costs bëre and hitherte willeabice 
‘tHe event. ':- "7 .^ 

“MTA. AL & Z. g. Appeal allowed; 

PM D CROP Case remanded, 
W.N. (1886) 284; 5 


- 


^ (1) "9 AL 26 at p. 27; A. 
“Ind, Dec. (N. 8.) 446. ` 
T (2). Ay We Ny (3996) 80, - .:. 


a o 


e. ; FT eg da : 374 
S d uou 


+ 
x 
- Zu - 
~ 
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certain: claims of a monetary character 
in connection with the value of the fruit 
of these trees of which she maintained 
She had been deprived. The possession 
with regard to thc jack fruit tree was, as 
a matter of fact, extremely interesting and 
unusual, It seemed quite clear that the 
plaintiff and the defendants were in- 


terestea in adjoining plots of land and : 


that on the pleintif's land there had grown 
up a jack fruit tree some thirty or forty 
cubits in length, and that some time or other 
this jack fruit tree had fallen down; it 
had fallen across and on to the aefendants' 
adjoining land; its roots do not, however, 
seem to bave been destroyed by the fall; 
after it lay partially on the plaintiff's and 


largely on the defendants" land, its growth 


appears to Lave continued luxuriant 
fresh routs seem to have thrown themselves 
down from that part of the tree which lav 
on the defendants’ land, and, as. was to 
be expected from the fact that the top 
of the tree, thet is to sav, that part wheie 
the foliage was, lay upon the defendants’ 
lane, the fruit was aiso to be found et 


the proper season on that pert of the prop- . 


erty which belonged to the defendants. 
^ New, it niay well be 2sked, what is the 


legal position of the parties with regard. 


. to this fallen tree? No doubt the fruit 
. of the foliage derives substantial nourish- 
ment from the mein trunk and tle main 
roots which are on the plaintiff's property. 
No doubt, too, they derive considerable 
hourishment from the new roots which 
have sprung down from the upper part of 
the tree lying as it does on the defendants’ 
land. But.the apportionment of any 
claim'as between the two joint owners to 
the fruitof the tree is, as was well exempii- 
fied in the case of Holder v. Coates (1); 
a matter "neither of practicel nor of legal 


possibility and must substantia ily, “be 
purely a matter of arrangement, 
On the other hend, the legal UETA A 


perfectly simple... If.e tree standing on 
one person's land falls down and port 
of it when fallen lies on another person's 
property that person is entitled to call 
upon the owner of the property where 
the tree stands t® remove that pornog 


(1) (2887) Moo; & "Mal, 112- -at, p. 14h 91 'R. R, 
724. 
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of the tree which hes fallen on his (tke 
latter's) property, and.if he does not do so 
he can remove it himself, Here, at all 
material times, there is no doubt. that the 
defendants could heve, had they so wished, 
cutthetree at the point where itcrossed 
the boundary line, Nodoubt, they would 
nothaveeny right to appropriate to them- 
selves the timbér which had thus fallen 
on their lend, as, inlaw, that timber wonld 
still belong to the owner of the property; 
but there is no reason for doubting that, in 
ordinary circumstances, the uwner of the 
tres would be responsible for any damage 
which.has been occasioned to the owner 
of the aajacent property upon which the 
tres fell unless it could be shown that the 
fali was occasioned by circums stances which 
were entirely outside the owner's control. 
Now, it has been suggested, .nd I thiak 
with a certain amount of pl2usibility, 
that as the defendants must have, from the 
circumstances ia which we’ hear of these 
tap roots descending on the ground from 
the upper part of the tree which lay upou 
the defendants’ land, allowed the plaintiff's 
tree to remain so long on their land and to 
have continued there to.grow and bear 
fruit, in equity the two parties might 
possibly be regarded es being strictly en- 
titled to share in the fruit. I do not think 
that it is necessary to enter upon thisaspect 
of the question because it does not here 
reclly arige. I venture, however, to doubt 
whether, under circumstances such as these, 
the Court would contemplate putting into 
operation .any. theory of equity with 
regard to a division of the fruit; such being, 
in my opinion, a matter purely for private 
arrangement. | 

The Munsif and the Subordinate ` J udge 
bozh held that the plaintiff had failed to 
show that she had land upon which at. 
any rate the major part of this jack fruit 
tree was.actually lying, and the. m was 
on that ground dismissed. 


I have so fat hitherto "dealt with rS 


' jack fruittree. With regard to the mango 


tree thé position was in no way compli- 
cated. Both Courts came to the conclu- 
sion that the only mango tree about which 
there is any evidence stood not upon the 
plot which the plaintiff said it stood upon 
bet upon another plot No. 279 which was 
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included in the gatrmazrua khata of the 
zemindar. ‘They both came to the conclu- 
Sion that the plaiutiff.had made out no 
sort of claim to proprietorship, possessory 
right or right of any kind over this mango 
“tree. ; 

Lastly, it was gigeestea that as the Com- 
missioner who, was appointed by the 
Munsif to try and ascertain with accuracy 
where this jack fruit -tree really stood 
or, as it turned out, lay and where this 
Mango tree really stood, signally failed 
in his task, the District Judge should 
have followed his first intention and should 
have appointed another person as Com- 
missioner clearly to place on record exact- 
ly how matters stood with regard to these 
two trees relative to the plots of the plaintiff 
and the defendants and the surrounding 
country. The District -Judge, I think, 
however, very wisely came to the conclu- 
Sion that in view of the evidence which 
was before him he was able to deal with 
the matter without putting the parties 
to the expense which would be incurred 
by the appointment of and investigation 
by a new Commissioner; and I have no doubt 
he was here right. . 

I think, therefore, that in this appeal 
there is really nothing which would justi- 
fy -interference on our part. There 
are findings of fact and whatever the law 
may be, those findings of. fact would not be 
affected: by any law which might exist 
with regard in particular to this fallen 
jack fruit tree. Ifthe law. is with regard 
to this fallen jack fruit tree, as I apprehend 
it to be, in no case could the plaintif have 
recovered the fruit. But her claim was 
not based on any question: of rights over 
the tree fallen on the adjacent land. but 
a claim to theland itself upos- which that 
tree had fallen. In-th’s she completely 
failed. - NI 

The appeal must, therefore, be dismissed 


with, costs. 
Kulwant Sahay,J.—I agree. 
KS. De Appeal allowed, 
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ALLAHABAD HIGH COURT.  -. 
SECOND CIVIL APPEAL NO. 1233 OF 1920, 
l May 21, 1923. 

. Present:—Mr. Justice Kanheiya Lal. . 
RAGHUNATH SINGH AND oTHERS— 
DEFENDANTS—APPELLANTS 

Versus 
JETTO SINGH AND OTEERS—PLAINTIFFS 

A — RESPONDENTS. 

Limitation Act (IK of 1908), Sch. I, Arts. 144, 
148, applicability of—Morigage—Suit for redemp- 
tion—Denial ‘of morigage by morigagee, whether 
curtatis period of limitation. 

A mortgagee cannot by denying the existence 
of the mortgage curtail the period of limitation 
provided for a suit for redemption. 

Article r44 of the Limitation Act isonly a resi- 
duary Article and does not apply so long as Art. 
148 of that Act is applicable. 

Second appeal against a decree of the 
Subordinate Judge, Jaunpur, dated the 
28th June 1920. 

Mr.  Harnandan Prasad, the 
Appellants. 

Mr. K. N. Katju, for the Respondents. 


JUDGMENT.—'This appeal arises out 
of a suit for the redemption of a mortgage 
said to have been effected by Bodha Singh 


for 


aud Ganga Singh, the  predecessors-in- 


title of the plaintiffs, in favour of certain 
persons now represented by the defend- 
ants-appellants. The allegation of the 


plaintiffs was thata mortgage was effected 


in 1266 Faslifor Rs. 99. In 1894an attempt ' 
was made to redeem that mortgage but 
the defendants denied the existence of 
that mortgage as they do now and that 
suit was dismissed ona preliminary ground 
which did not bar the institution of a fresh 
suit. In the present suit the defendant 
have reiterated what they said in the 
previous suit. In substance, they asserted 
that there was no mortgage on the date 
mentioned by the plainti.s and that the 
disputed property was held by them 
under another mortgage effected by Bodha 
Singh and Ganga Singh in favour of Daljit 
Singh, their predecessor, for Rs. 478, in 
July 1861. They did not, however, pro- 
duce the original mortgage-deed. The 
Courts below, relying on the oral and docu- 
mentary evidénce adduced in the case; 
came to the conclusion dhat the mortgage 
set up by the plaintiffs was proved. The 
correctness of that finding cannot be chal- 
lenged in second appeal. It is urged -on 
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‘behalf of the defendants-appellants that 
the denial of the existence of that mort- 
gage made by the present defendants had 
the effect of curtailing the period of limi- 
tation or, at all events, of rendering the 
institution of a suit for redemption within 
'I2 years from the date of such denial. 
necessary, It is not open, however, to a 
mortgagee by denying the evidence of a 
mortgage to curtail the period of limi- 
tation provided fora suit for redemption. 
Once a mortgage comes into existence 
it continues to subsist as a mortgage until 
the period for itsredemption expires despite 
any attempt made by the mortgagee to 
deny the existence of that mortgage or tc 
set up an, adverse.title in himself. Article 
144 of the Limitation Act, IX of 1908, is 
only a residuary Article and does not 
apply so long as Art. 148 of that Act is 
applicable. The right of the pleintifis to 
redeem the mortgage must, therefore, be 
deemed to have subsisted on-the date c= 
the suit, 
The appeal, therefore, fails and is dis- 
missed with costs. 


K, S, D, Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 1332 
= ' OF IQ2I. . 

l - July 18, 1923. "od 
Present: —Mr. Justice Kulwant Sahay 
and Mr. Justice Foster, 
FYZABAD BANK, LIMITED, ÁRRAH - 

BRANCH —PLAINTIFF—APPELLANT 


versus — m < 
RAMDVAL MARWARI—DEFENDANT~— 
RESPONDENT, 


Limitation Act (IX of 1908), Sch. I, Art, 85 
—Mutual accounts, meaning of-—- Test of mutually 
—Swuit by Bank on floating account. 

Mutualaccounts are such as consist in re- 
ci;rocity of dealings between the parties and do 
rot embrace those having items on one side 
only though made up of debits and credits, 
[p. 833, co. 2.] -` | 

Ram Pershad v. Harbans Singh, 6C. L. J. 153, 
followed, 

Although;a shifting balarceis a test of muta» 
ality, its absence is not a conclusive proof against 
mutuality, lp 8341 col I.) T 


In a suit for the recovery -of a sum of money 
found due to the plaintiff Bank upon what was 
described in the plaint as a ‘‘ floating, open, 
currentand mutual account" it appeared that 
there were dealings between the parties which 
amounted to mutual debits and creditson both 


sides so that sometimes the balance was in favour 


of oneparty and sometimes ofthe other: 

Heid, that this was a mutual, open and current 
account within the meaning of Art. 85 of Schedule 
Ito the Limitation Act and the suit having been 
brought within 3 years from the close cf the year 
when the last item was entered inthe account 
wasnot barred. [p.834, col. 1.] ` 

Narrandas Hemraj v. Vissandas Hemraj, 6 
B. 134; 3 Ind. Dec. (N. S$.) 547, Velu Pillai v, 
Ghose Mahomed, 17 Mi 293:4 M.L. J. 140; 6 
Ind. Dec, (N. $.) 203, referred to. 


Mr. Harnarayan Porsad, for the Appellant, 
Messrs. L. N. Singh and Ragho Prosads 
for the Respondent. 


JUDGMENT. 

Kulwant Sahay, J.—This isan appeal by 
the plaintiff, the Fyazabad Bank, Limited, 
against the decree of the Subordinate Judge 
of Shahabad, reversing the decree of. the 
Mursif, and dismissing the suit on the 
ground of limitation. The suit was for 
recovery of a sum of money found due 
to tbe plaintiff Bank upon what is des- 
ctibed in the plaint as a “ floating, open, 
current and, mutual account" between 
the parties. The transaction between the 
parties commenced with a deposit of a 
sum of Rs. 530 by the defendant on the 
Qizth of November 1912. According to 
the pleintiff the last transaction between 


.the parties was on the 8th of August 1919 


when the defendant is alleged to have 


made a payment of Rs. 15 to the Bank. 


The plainjiff's case is that the account 
between the parties is'a mutual, open and 
current account where there have been 
reciprocal demands between the parties and 
thaz, therefore, the case falls under, Art. 85 
of the First Schedule to the Limitation Act, 
anc the period of limitation is three yeats 
from the close of the year in which the 
last item admitted or proved is .entéred 
in the account such year to be computed 
as in the account. ‘The defence of the 
defendant was that the account between 
the parties was merely that of loans ad- 
vanced by the plaintiff to the defendant 
and: payments . made by the defendant, 
in part or full satisfaction of the loans; 
and the Article applicable to the case was 


- 


Art. 57 of the First Schedule to the Li- 
mitation Act, and the period of. limitation 
was three years from the date of each ad- 
vance and that as none of the items of 
advance was. made within three years of 
the suit, the claim was barred by limitation. 
The defendant: further: pleaded . payment 
of the full amotint due in the year 1916 


 . and denied the item of payment of a sum 


of Rs. 15 entered in the plaintiff's account 
under date the 8th of August 1919. 
^, The learned Munsif before whom the 
Case. came for triel held that the defendant 
had failed.to prove the plea of payment 
in the year 1916, that the item of payment 
of the 8th cf August 1919 was true and 
"correct, aud that the account between 
‘the parties-was a mütual; open and current 
account where there had been reciprocal 
. demands between the parties, and that 
the case was governed by Art. 85 of the 
Limitation Act and was not ‘barred by 
jimitation. He accordingly made a de- 
cteein favour of the plaintiff for the amount 


claimed with costs and future interest. _ 


‘Against this decree the- defendant went 
on appeal before the learned Subordinate 
Judge, and the only points urged - before 
him in appeal were, ‘firstly, that the plaint- 
Gft's allegation of payment of Rs. 15 by 
the defendant in August 191g was not 
‘true and even if true, it was not a payment 
‘which could save limitation, and, secondly, 
‘that the Article applicable to-the case was 
‘Art, 57 of-the Limitation Act and that 
the suit was barred under that Article. 
‘The plea- of payment urged by the defend- 
“arit in the year 1916 was not taken before 
‘the learned Subordinate Judge. "The learn- 
ed - Subordinate Judge found that the 
payment of ‘Rs, 15 alleged by the pleirtift 
‘to have been made by the defendant in 
‘August 10919 had not been proved, and 
that even if it ‘be accepted that sucha 
‘payment -was-made, he came to the con- 
clusion that the payment could only be 
‘tregted as a payment in part satisfaction 
of the principal, and as it did not appear 
in the "defendant's handwriting, it did 
not save limitation under section 20 of the 
Limitation Act. He, moreover, found that 
the. account’ between the parties was not 
‘a mutual, open! and current account as 
contemplated by Art. 85 of the First 
Schedule- of the Indian Limitation “Act, 
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He apparently held that the. dealings be- 


‘tween the parties was merély a transaction 


of loans advanced by the Bank to the de- 


fendant aud that the case fell under Art. 


57 of the Limitation Act and that the süit 
was barred bylimitation. He has according- 


ly dismissed the suit with costs. Against 


this decree the plaintiff Bank prefers 
this second appeal to this Court, and the 
only point for consideration in this appeal 
is as to whether the dealings between tne 


parties amounted to a mutual, open and 


current account where there have been 
reciprocal demands between the parties 
so as to bring the’ case within Art. 85 
of Schedule I of the Limitation Act.. ` 
‘the copy of tbe account filed by tke 
plaintiff Bank is accepted by the defendant 
to' be correct up to the 24th of August 
ror6. After that date the defendant. does . 
not accept the correctness of the account 
but after the 24th of August 1916 tbe ac- 
count consists merely in adding interest 
on the sums found due every six months 
with the exception of the item of Rs. 15 
under date the 8th of August 1919 which is 
shown in'the plaintiti'SE account as a pay- 
ment made by the defendant but which 
has been found to be not proved by the 
learned Subordinate Judge. Therefore, with 
the exception of this item of Rs. 15 under 
date the 8th of August 1919 the account 
as produced by the plaintiff must be taken 
to be correct. Now this account began, 
as I have said, on the rath of November 
1912 by a deposit of a sum of Rs. $30 by 
the defendant in the Bank. [he accounts 
appear to have been made up every six- 
months, on the 30th of Jure and 31st of 
December every year, and interest is added 
at the end of every six months and the 
balarce .carried fofward to the next six- 
monthly account. The accoünts for 1012 
and 1913 clearly show that the balance was 
sometimes in favour of the plaintiff and 
sometimes in favour -of the defendant 
and it is admitted by. the learned Vakil 
for the defendant that, in-the beginning; 
tke account was a mutual, open and. current 
account creating reciprocal demands between 
the.partiés; but he argues that-from Febru- 
ary 1913 onwards the balance is always in 
favour ‘of the plaintiff and although pay- 
mers were made on several dates in each 
month from - February i913 .to. August 
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- I916, these;payments. weteonly i im discharge ` 
of the debt of the "Bank: ‘and cannot ‘be 
treated to he. mtitual accounts creating 
reciprocal demands ‘between the parties. 
I have carefully looked into the accouats 
produced .by the pleiutiff and,to my. mind, 
it seems to be ciear ‘that the “account wh cn 


was admittedly.a mutual, open and current . 


account «creating reciprocal- demands dn 
the beginning: continued'to‘be so upto August 
A916. The deposits made by the-défendant 
jn each period ‘of-six:months from 1913 ‘tb 
-1gr6-amouut'to large sutiis'aud'in'the years 


1914 and, 1915, I find, that the E 


‘for ‘the périod of Júly to Decemberin 1914 
“and July to December 1915:amount*to: ‘more 
“than the:sums withdrawn ‘in "those ‘periods 
and, to my mind, ‘itis clear that.from time 
to time ‘each’ ‘patty could say to the other 
“I have an account-against you.” ~ 
‘Several ‘authorities ‘have beeh-€ited by 
“the‘learned Vakil for the’ defendant to show 
“that ‘the acccunt ‘between 'the parties tin 
“the ‘preserit case: does not amount ‘to a 
.intitual,curfént and open account within 
the meaning ‘df “Art. 85 of the First "Sdhé- 
"dule to ‘the Tamitati6n Act. :Réliáuce ‘Has 


"been -"pattictlátly - ‘placed ` ‘upon the’ ‘casés ' 
of Hajee Syud Mahomed 'v. Ashrufoon- 7 
nissa "(1) /aüd “Ram Peérshail v. :Harbaits 


Sigh (2). In the’ tase of Hdjee "Syud 
Mahomed w. -Ashr ufoontissa ` (x) ‘the 
suit was ‘by sa ‘anker -to recover- a 


“to ithe defendant through iher. “agent ‘Mr. 
‘Wilson, the maiiager-of her IndigozPactory. 
: ihe dealings. between ‘the patties- in ‘that 


.caseieomrhericed bya ipayment'of IRs;:31,200- 
Witsoh.. on “Behalf 


into the Bank by Mr.. 
cof the defendaiit. Between 20¢h-of Decerm- 
‘ber, 2869 ito: 3st. December. 869 itke. -fde- 
„fendant, withdrew: a-sum of :Rs2.i413 .ifeàv- 
ing ja -balanee ‘of- Rs. 987. On ithe ;gtst 


sof Jaauaryi1870 ' ‘the balance 'wasidvetdrawn. 


and a stim :6£.:Bs.7867-6-2 was found die 
ithe balance “was edlways ` -agdinst: the e- 
fendant, except. soh «six > oecasidhs: when 
the balance swastinifavour'et: “the defendant, 
ond the Jast date on which there: ‘KES “a 
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reci iprocal demands 


ibut their Lordships did not - decide 
“sum of moneyin respect of:sums allvarced ' 


date when the defendaat made 


ject. végy” eštitstively: , 
to the plaintiff. - ; Erom this ‘date ‘onwards : 


"balance ‘due: ‘to the defendat. "was the 
2nd +of July 1872. «After this. date the 
‘balatice «was always ‘against ‘the defendant 
‘and sums paid -by the defendant -went in 
ipart payment: iof the debt :due from the 
defendit to theiplaintif. “he, last ipay- 
ment ‘was made by the -defendarit-on the 
rath of June 1873. ‘the suit was brought 
ton ‘the 23rd of December 1875 and their 
Lordships held that ‘the period , began 
to run fromthe rath of June 1873,4.6., the 
date -of last payment by the, ‘defendarit 
bit under Art. -87 of Act IX:of ‘1871 
the. suit was ‘barred, .as- ‘under that Afticle 
‘the time began to Tun ‘not from ‘the ‘close 
cithe year. in which the -lastiitemis-entered 
in:the account but fromthe daterof the last 
dtem, "Their Lordships treated the account 


; asa “ntitual,. open: 'and.current accotttit with- 


in the meaning ‘of Art. -87 ‘of Act - IX 
of 187r, which ‘cotrespoads with the present 
-Art.i85 of the-Act- of 1908, with the differ- 
‘ence that, whereas in the-Act:of 1871 -limi- 
tation began to run from the date tof the 
dast item, "under the Act ‘of: 1908 the petiod 
‘begins to run from ‘the ‘close of ‘the year 


4n «which ithe Jast Htem ‘is entered in the 


-acconits. -No ;dgubt their Ijotdsliips 
ohne place in the 


at 
e jüdgméut throw ‘out a 


¿doubt ‘as ‘to whether the accotuit was -a 


-mutual - account in-which there ‘had -beén 
between the , parties 
the 
‘poirt bit iproceedéd on the 'assutuption 
that the ‘account was: a "iiütüal {Open -anad 


‘current account creating reciprocal demands 


"between ithe parties. ‘Siniilarty än ‘the case 


cof, Rem:Pérshad v. v. Harbans Singh (2) 


Sir Ashutosh-Mooketjee, J., 'heldithat “where 
‘the ‘accottits can be called mutual, they 
‘can at the latest be mutual down. ito ‘the 
his jast 
payment tothe plaintiff, the banker. His 
Lordships. exainined -the -law on- -the . sub- 
“and - considered 
ali “the important cases on the subject 
and came to the conclusion that mutual 
accotints are stich as consist in recipro- 
city of dealings between the patties and 
do not embrace, those naving items on 
oae side. only though made up of debits 
and credits. On examining the account 
in the present case I am of opinion that 


the account between the parties is such ` 
as. to’ consist in reciprocity of dealings ` 


- 
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between them andit does not consist merely 
of items on one side though made up of 
-debits and credits, "On several occasions 
during. the period from 1913. to 1916 the 
defendant could have said to the plaintift 
-* I have an account against you." It is 
true that ‘after February 1913 the balance 
“was always against the defendant, but 
although a shifting balance is a test. of 
-mutuality, its absence is not a conclusive 
proof ageindt mutuality. The account in 
this case shows dealings between the par- 
ties wbich.amounted to mutual debits and 
‘credits on both sides so that sometimes 
‘the balance is in favour of one party and 
-sometimes of the other, as was the case in 
‘Narrandas Hemraj v. Vissandas Hemraj 
3), which has been explained iu the case 
ox Velu Pillat v. Ghose Mahomed (4) to mean 
mot that theie. must. have. been a shifting 
balance but that such was a possible 
- and likely incident of the mutual trausac- 
-iions with regard to whick the account 
"was kept. i 

In my. opision the present 

“falls under Art. 85 of the Hirst Schedule 
of the Limitation Act of 1908, and the period 
of limitation began to tun from the close 

-of the year 1916 when the last item ad- 

“mitted- by the defendant is entered in the 

. account, and as the suit was brought within 
three’ years from that date, it is not barred 

“by limitation. I would, therefore, set aside 
“the decree of the Subordinate Judge and 
testore the decree of the Munsif. 

The result is that the appeal is allowed 
‘and the suit is decreed for the full amount 
telaimed with costs in all the Courts and 
‘future interest at the rate of © per cent. 


: “ner annum. 


u . Roster, J.—I agree. 
E, S.D, & ZE, eS 
ke Appeal allowed. 

6 B. 134; 3 Ind. Dec. (N. s.) 47. i 
o ^17M.29314 M. T. Ji 14076 id. Dec.'(N. 9.) 
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ALLAHABAD HIGH COURT. 
First CIVIL APPEAL NO. 391 OF 1920. 
February 27, 1923. 
Present:— Mr. Justice Rafique and 
^. Mr. Justice Lindsay. . 
Pandit HARI SHANKAR- PLAINTIFF 
— APPELLANT 
P. 2 VEYSUS —— 
Musainmat RAM PYARI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Civil Procedure Code ( Act V of 1908), Sch. II, 
paras. 15, 16— Arbitration—Reference through 


Court— Award, decree on— Appeal, whether 
Hes. 


Objections, if any, to the validity of àn award 
made on a reference to arbitration through 
Court,mustbetaken bythe partiesinthe Court 
in which the award is filed; and in case the ob- 
jections taken are disallowed or any objections 
are omitted or none are taken, no appeal can 
lie against the decree passed on the award on 
the ground that the award was invalid. The 
-only ground upon which an appeal would lie 
against the decree in sucha case, would be a 
case where the decree is either not in accordance 
with the award or is in excess of the award, 
[p. 835, col. I.) 

Luiawan v. Lachiya, 21 Ind. Cas. 989; 36 A, 
69; 12 A. L. J. 57 iF. B.), followed. 

First appealaga.nst a decree of the 
Subordinate Judge, Meerut, dated the 
15th September 1920. 

Mr. Ajudhia Nath, for the Appellant. 

Dr. K.. N. Katju and Mr. Kailas 
Chandra Mital, fot the Respondents. 


JUDGMENT.— The two Appeals Nos. 391 
and 392 of 1920 are connected, inasmuch 
.as they arise out of a suit brought by Hari 
Shankar on the irth December 1918 
in the Court of the Subordinate Judge 
of Meerut for partition. Hari Shankar 
alleged inhis plaint that he and Shankar 
- Ial were the sons of Pandit Ram Chandar 


-who was the brother of Pandit. Chajju 


Mall. Thefamily was joint and no‘parti- 
tion of the family property had'taken 
place. Hari Shankar did not propose to 
syemain joint with his uncle-Chajju Mal 
‘and, therefore, claimed partition. Among 


-the array of defendants was Shankar Lal, 


the brother of the plaintiff. Shankar Lal 
put in no written statement, The other de- 
-fendantsresisted the suit Dy filing written 
statements and raising various pleas. As 
Shankar Lal had failed to file the written 


, statement within.the time allowed by the 


FirstCourta rvbkar dated the ist February 
10916 was drawn up by the presiding officer 
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of the Court directing that the proceed- 
ings against Shankar Lal be ex parte. 
Subsequently, on the roth of June 1920, 
all the parties to the litigation, with the 
exception of Shankar Lal, signed an agree- 
ment referring the dispute to the arbitra- 
tion. of Chaubey Radhey Lal. Shankar 
- Lal declined to sign the agreement and 
wanted the Court to decide the case itself. 
The matter was referred to Chaubey Radhey 
- Lal who gave his award onthe 2nd Sep- 
tember 1920. The plaintiff and Shenkor 
Lalfiled objections on the 11th September 
I920 objecting to the award. Shankar 
Lii objected on the.ground that he was 
no pirty to the reference and, therefore, 
the award was invalid. Hari Shankar, 
the plaintiff, took the same objection as 
aslo others. The learned Subordinate 
Judge disallowed the objections of 
the two brothers and passed a decree in 
terms of the award.. The two brothers, 
Hir Shankar, the plaintiff, and Shankar 
Lal, one of the defendants, have preferred 
two appedls before us, 

The learned Counsel for the respondents 
takes a preliminary Ubjection to the appeals 
to the effect that no appeals lie in view 
of the provisions of sections 15 and 16 
of the Second Schedule of the Code 
of Civil Procedure. In support of his 
contention he cites the caseof Lwiawatt 
v. Lachiya (1), a Full Bench ruling 
of tnis Court. Itis contended on behalf of 
the respondents that under the law objec- 


tions if any, should be taken by the par- — 


ties objecting to the validity of the a ward 
. in the Court in which the award is filed; 
and in case those objections are disallowed 


or any objections are omitted -or none . 


taken, no appeal can lie on the ground 
that the award was invalid. The only 
round upon which an appeal would lie 


" “froma decree passed upon theaward would 


be a case where the decree is either notin 
accordance with the award or is in eXcess 
of the award. In the present case the 
objection that is urged now before 
the Court was urged in the Court 
below and was rejected. The two 
appellants do not challenge the decree of 
the lower Court on the ground that the 


- decree is in excess of the award or is fiot , 


(1) 21 Ind. Cas, 989; 36A.69;12 A I.J. 57 
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in accordance with it.- Ror the two appel- 
lants, Hari Shankar and Shankar Lal, 
itis contended that as Shankar Lal was 
no party to the reference and,as the dis- 
missalof the claim of Hari Shankar affects 
the question of the character of tbe 
family, 4.e., whether it was joint or divided 
and hence affects the rights of Shanker 
Lalalso,the decree should not be considered 
to be binding upon Shankar Leal. And 
if the award is vitiated because of the fact 


‘of Shankar Lal not joining in the refer- 


ence, the entire decree of the Court below 
is badand should besetaside. The conten- 


tion for the two appellants is not sustain- 
able in view of the Full Bench ruling of 


this Court cited -above. . The learned 
Counsel for the appellants wishes to cite 
the case law of other High Courts which 
is notin consonance with the view taken 
inthe Full Bench case of this Court, We 
think weare bound by thecase of our own 
Court and we should follow it. We must. 


therefore, give effect to the preliminary 


objection on behalf of the respondent and 
hold that the two appeals. are not main- 
taincble. We, therefore, dismiss them with 
costs including “fees onthis Court in the 
higher scale. 


Z: E. Appeal dismssed ` 


RANGOON HIGH COURT. ~ 
CIVIL REGULAR No, 139 OF 1921. 
e January 24, 1923. 
Presenit—hMr. Justice Young. 
SOOK LAL-—PLAINTIFF 
VEYSUS 
DAL. CHAND AND OTHERS— 
DEFENDANTS, 


Cisil Procedures Code ( Act V of 1908), s. tag 


536 
KESHO SARAN QU; EBHAIRATLIAI; 


min Egtenstowof tine:for payment of -Court-fees— 
Application fon leane to «sue jin forma ;pauperis, 
withdrawal .of-—Courl-fees ;paid after limitation 
—Diserélion “of Court. 
“Plaintiff .applied ‘for leave to -sue ita forma 
pauperis. A similar, application:made by him; in 
another suithad alreadyibeen rejected. He sub- 
sequently applied» to withdraw his application 
and’ pdid'‘in'the requisite 'Court‘fee on'the:pláint 
after‘the expiry -of tthe periéd -of ‘limitation for 
ithe :suitand prayed ithat-time-may be extended 
under section »149,0f tthe Civil Procedure Code: 
. -Hald, (1) that ‘the .application made by ‘the 
"plaintiff for'leave'to sue informa :»pauperis:after 
ithe rejection.of .a;similarapplicationin another 
suit was fraudulent;  . : 
_ (2)sthat,ttherefore,this was nota fit case for the 
‘exercise of the discretion vested in‘the ‘Court 
ander. section 149 ‘of -the:Civil Procedure Code. 
Stuart Skinney'v. Orde, 2A. 241 atp. 2493-4 tC. 
Ma iR. 337; 61. A.126; 4 Sat. P. C.ij.31, 3 Suth. 
SP. C.J. 627, 1 .Ind. Dec. x, s,) 685 (P. C), dis- 
‘tinguished. 


_ Dar. Camagnac, for the Plaintiff. 
. Mr. Vertannes, forthe Defendants. 


| “SUDEMENT.—The question -for 
‘consideration is whether ‘the suit-is barred 
‘by ‘limitation? The plaintiff had filed a 
petition tn forma bauperison tre 3rd Jan- 
;uaryT021 which would,if*that petifion can 
beheld -to'be the ;plaiut in the ‘suit, ‘be just 
än fine. ‘On “the 28th February 2921 
‘he put in a petition for'leave to withdraw 
his application to sue as a pauper on the 


ground “that *he"had attempted  io'sue as ` 


such in another suit and that petition had 
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fees and appliedithat the should tbe allowed 
to ‘sue iin ‘the ordinary course and ‘that 
¿his :plaint Should «date from the time 
‘that ‘he had filed this application ‘to sue as 
‘a pauper. But there, :as.was mentioned 
-by their Lordships of the Privy Council, 
‘all .question of fraud was negatived. Here, 
having regard to the fact that Sook Lal's 
Application for leave ito sue as a ^ 
pauper had ‘been rejected in a ‘former 
‘suit, I:must hold that both applications 
ito .sue in forma pauperis were‘fraudulent. 
“Section 149gives the Cottrt discretion in 
thema'tter:and,1n my opinion, this is nota 
‘case in which that discretion should .be 
exercised. 
TI must, therefore, reject the application 
ito..allow ‘the payment ‘to:relate back and 
ithe suit to be taken as ‘instituted on the 
day thathe has filed his pettion for 
leave to sue.asa patiper,and-hold that his 
suit was instituted .on the 12th March 
I921. tus, therefore, out of itime:and the 
suit must be dismissed with costs. 


JE. K., i 
Suit disyassed, 


beenrejected. Normally speaking, his plaint | 


was 1.btituted on ‘the 12th March 1021 ` 


when he paid the Court-fees stamp, which 
would, of covrse, 


suit for accounts must be filed within 


three years of dissolutiog. He relies, ' 
however, upon section 149 of the Code. 


which empowers the Court to treat a sub- 
sequent payment of Court-fees as relating 
back to the period when it ought’ to have 
been paid and claims that his plaint shall 
be considered.to have been filed at the time 


when he presented hisapplication for leave ` 


to sue.ia5,8 \patuper. 


'ThercaseofStuar Skinner -Ordelz) lends ` 
some coulrtenanee:to:his iprayem There a . 
pau periborrowed money ito pay the Court- ` 


ES 


oca cogziat p.249; 4C-LiR. 331; 61.A. 126; 
4 iE P.€.J.31; 3 Suth. P. C. J. 627; 1 Ind. 
4 Pec. (N..S.) 685.(F. C)... M 


be out of date, as a “` 


ALLAHABAD HIGH ‘COURT. - 
| SECOND CIVIL, APPEAL, No.’539 OF 1921. 
January 30, 1923. 
Present: —Mr.- Justice Tjindsay end 
' — "Mr. Justice Dantels.: 
Lila KESHO SARAN-—BDEFENDANT-—- 


APPELLANT - 
7 versus ° ~ i 
‘Lala KHADTRATI LAT ——PrATNTIFEF— 
- RESPONDENT, 


Provincial. Small Gause Courts Act IX of 
1887), Sch. II, Aris. 2, 25-— Civil Procedure 
:Code:( Act V of 1908), s. 102 —E xecutiom of decree — 


"5 wo gy 
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Permission: to-decree-holdev: to:bidiat:auciion: com-- 
decree-holder-— . 


ditional: on. paying off another - 
Sale set astde—Suit, to-vecover payment, 
of-—- Appeal, second,. whether: lies, l 

Plaintiff, who was decree-holder in‘certainiexe- 
cution proceedings, applied forleave to bidat-the. 
auction-sale; Leave was: granted: om condition: 
that he paid off the defendant, who-was: another. 
decree-holder against the: same- judgment:debtor: 
and:who had applied’ for rateable: distribution, 
Plaintiff complied with the condition. and. purs- 
chased' the: property. put’ up. for sale. Subse-. 
quently,.artlird person was. declared: the: owner: 
of the property sold, which was, consequently,. 
lost to the plaintiff: 'Phelatter then sudd the: 
defendanttor-recovery of. the. amount’. paid: to 
him together:with:- interest, the total claim being. 
less than Rs. 500: 

Held, (1).that thesuit.did:not'fall undericlause- 


nalure: 


(2},or clause:(25) of Schedule II to the Priovincial. 


Small Cause Courts Act, and was, therefore;. 
cognisable by.a.Small.Cause:Court; i 


(2): and.that consequently; ai second: appeal! 


was not competentiim the ‘case:. 


Article 2 of Schedule IL. to: the: Provincial, 


Small: Cause Courts: Act refers to suits for 


damages in respect of:acts'done under the orders: 


of a Court.. 
Second: appeal from a. decree. of'the: Ad? 


ditional Judge, Moradabad, dated: the: 


2nd:Bebruary. 1921... 

Mr..G:;.Banerji for Mr. P. L,.Banerji,. for: 
the Appellant. | 

Mr. Panna Lal, tor Dr, K. Ni Katja; 
for the Respondent.. 

JUDGMENT. -- A preliminary objection: 
israised to the entertainment of this appeal 
based upon the provisions of section 102; 
of the Code of: Civil Procedure;. in- other: 
words, it is.argued that the suit out.of 
which the appeal’ was arisen wasa stit of 
the. nature cognizable by.a Court-of Small 
Causes andas the subject-matter of the suit 
was. under Rs.. 500, therefore, no. second 
appeal lies. An 

The. facts are as. follows:-— 

"The plaintiff in the suit was one Kliairati 
Lal. This man had: a. decree-against’ one 
Abdul Aziz which: he. was executing, by 
sale of certain immoveable property sup- 
posed to-Belong to Abdul Aziz. 

At thetime when these execution proceed- 
ings were pending iti seems that the otter 
party. to this- suit, namely, Tala. KesHo 
Saran, Held two decrees against’ tHe seme 


judgment-debtor Abdul Aziz.. Kesho-hed . 


applied ii tlieexecutios proceedings’ taken 
by. Khairati Lal! for rateable’ distribution 
of'assets,. - l 


When the timecame for:sale ofthe prop*. 


erty’ Khairati Tal, the decree-Holder, ape- 
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. party, 
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plied: to» .the: Court for permission: 
to: bidi. The:Court: gave him: the per- 
mission: on the condition: that: before. 
bidding. for the property he: was 
to satisfy the two decrees ^ which: 
Keshe Saran ‘Held:against ethe judgments: 
debtor Abdul:Aziz: Khairati availed: him- 
self of this condition, . paid: cffthedecretal: 
money; owing: to: Kesho: Saran. apdithere- 
after. bid. for" and’ purchased the property... 


Afterwards, there wasa suit by a. third. 
one: Muhammad. Jan, to have the: 
sale set aside on the ground that the 
property. which. was-sold and: purchased. 
by Khairati Lal was not.the .property of. 
Abdul Aziz at.all. but: was. Mukammad. 
Jan’s own property. This stitisucceededi 
aud, the.result, therefote;.so far.as.Kuairati: 
Lal was: concerned, was, that: he. was. 
deprived. of. his; purchase. Kthairati. Lal: 
then brought this suit to recover from: . 
Kesha Saran-themoney whichhehad paid 
in setisfaction of Kesho Saran’s two 
decrees. The amount in suit was 
Rs. 1G8-15-8 and there. was added a clain: 
for Rs.7o by way of interest so that the 
total came to somewhere under Rs. 270. 
It is clear, therefore, that having re- 
gard tothe value of the subject-matter 
of the suit no second appeal will lie 
unless it canybe: shown. that:the suit was 
exempted. from the. cognizance, of the 
Small Causes Court. _ mu. 
Mr. Banerji who-has argued the case on 
behalf of: the.appellant.contends. in the first 
place,. thatthe suit. may, be treated asa 
suit under.clatge.(2) ofithe Second Schedule 
to the- Provincial Small’ Cause Courts- 
Act. That clause telates to suits concer- 
ing acts purporting to-be done by. any 
person in- pursuance ofa judgment or order 
of a:Court: or of a. Judicial’ Officers acting 
im the axecttion: ofthis:cffice:. We: cannot’ 
see. that this: clause: has:any- application. 
to the claim:now. before. us for-considerd- 
tion: The: clause: clearly: refers, to. suits: 
for damages imrespectiofiacts. done: under: 
the orders ofa: Court, and: it: cannot: be 
pretended. that Khairati, Lal paid’ over:the 
money to: Kesho-Ram.undet.any suci order. 
The: Court - merely gave him: the option. 
of paying. the money, 48:4 condition of: his 
being allowed.to bidat the suctiom Fail- 
ing: this. clause, the;legrneg- Counsel for tiie, 
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' MAHADEO SINGH V: DHORI SINGH; 


appellant-would' rely upon clause (26) of- 


the Second Shedule which relates to suits 
to compel a refund of assets improperly 
distributed under section 73 .of the Code 
of Civil Procedure. Here, again, we 
are unable : ta accept the argument 
for it appears to us to be perfectly clear 
that the suit was nota'suit of the kind 
described jn this clause. It follows, theres: 
' fore, that the learned Counsel not being. 
. able to bring his suit under any 
of -the heads referred to in- the 


Second Schédule to the Provincial Small ^ 


Cause Courts Act, it must betaken that 
the suit was of a' nature cognizable 
-by a Court of Small Causes and conse- 
quently under section 102 of the Civil 
Procedure Code no dppeallies. We allow 
the preliminary objection and dismiss the: 
appeal with costs to the respondent in- 
cluding in this Court - fees on the higher 
scale. 

Z.X.& w.C. A. . Appeal dismissed. - 
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a-sense .of security by. the decree-holder's delay: 
in executing his decree, but once the original 

decree has been put into execution and a notice 

has been served under the rule indicating his . 
intention to procecd to execution, the rule’ dces 

not contemplate that a first notice must be served 

for every execution application made more than 

one year after the last order against the judgment- 

debtor. [p. 839, cols. 1 &2.] 

In a previous execution petition notice was 
duly served on the. surviving judgment-debtor . 
himself and the legal representatives of the de- 
ceased judgment-debtor. A sale took place but 
was eventually set aside on the 20th January 
I919. The last application for execution was 
made on the 22nd December 1920 and the prop- 
erty was re-sold on the 16th March r921.' An 
application to set aside the sale was dismissed 
by the Munsif and the order was confirmed on 
appeal. A second appeal was preferred to the 
High Court: 

Held, (1) that the order of the Court could not 
be regarded as one made under section.47 of the 
Civil Procedure Code and, therefore, no second 
appeal lay: [p. 839, col. 1.] 

(2) that the notice under O. XXI,r. 66, 
having been duly served the judgment-debtor: 
was estopped from contending that the notice 
gaveaninadequate vnluation of the property. 
[p. 839, col 2.) 

Macnaghten v. Mahabir Pershad Singh, 10 I. A. 
25; 9C. 656; 11 C. L. R. 494; 7 Ind. Jur. 164; 4 
Sar. P. C. J. 417; 4 Shome.L. R. 285; 4 Ind..Dec. 


. (NS) 1086 (P. C.) and Raja of Kalahasti v. Maha- 


PATNA HIGH COURT. 
. APPEAL FROM APPELLATE ORDER 
No. 62 OF 1923. 
July ro, 1923. 
Present:—iJustice Sir B. K. Mullick, KT, 
and Justice Sir John Bucknill, Kr. 
MAHADEO SINGH ANM OTHERS— 
JUDGMENT-DEBIORS—APPEILANTS 
; . VEYSUS 
DHOBI SINGH AND OTBERS— 


DECREE-HOLDERS—RESPONDENTE. 

. Civil Procedure Code {Ast V of 1908), 5. 47, 

(00. X X; vv.22, 66—Execulion of decree— Notice 
io judgment-debtor, object of —Subsequent applica- 
tfons for execulion— Fresh notice, whether neces- 
$ary—Sale in. execution—Objection on ground of 
illegality in conducting sale— Valuation of prop- 
eriy in- notice—Judgment-deblor, whether can 
contest valuation— Order refusing to set aside sale 
—Second appeal. 

No second appeal lies against an order refusing 
toset aside a salein execution of a decree where 
the sale is attacked on the ground of irregularity 
in ppblishing and conducting the sale. i 
; the object ofr, 22, O.XXIof the Civil Procedure 
Code is merely.to protect the judgment-debtor 
or his legal representative frcm being lulled into 


raja of Venkatagiri, 21 Ind. Cas. 389; 38 M. 
387; 14 M. L. T. 320; 25 M. L. J. 198, followed, 

Appeal irom an order of the Subordinate 
Judge, Monghyr, dated the 1gth January 
1923, confirming sn order of the Munsif, 
Janui, dated the toth July 1922. 

Mr. S. N. Bose, for the A prellants. 

Mr. H. P. Sinha, for the Respondents, 

| JUDGMENT. i 
Mullick, J.—It is quite clear that there 

is no second appeal in this case. 

It appears that a previovs application 
for execution was made one year after’ 
the decree and notice under O. XXI, r, 
22, Civil Procedure Code, was duly served 
upon tke surviving judgment-debtor. 
It further appears that one of the judg- 
ment-debtors was dead and notice 
was also served under O. XXI, r. 
22, upon his legal representetiaves. In 
that execution a sale took place which 
was confirmed on tke 15th June 1021. 

There was an appeal and the sale 
"Was Set aside by „the Arrellete Court 
on the 20th January 1919. ‘The last 
application for execution was made 
on the 22nd December 1920 and the prop- 
erty ws resold on the 16th. March 1921; 


- 
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An application was then made to set aside 
the sale. The Munsif dismissed the 
application and the Subordinate Judge 
in appeal affirmed his order on the 19ta 
January 1923. l | 


The. present Second appeal is preferred 


against the order 
Judge. l 


of the Subordinate 
It is clear that, in so far as the application 


for-setting aside the sale attacks tke sale 


on the ground of irregularity in publishing 
and conducting the sale, no second appeal 
lies. The learned Vakil for the appellant, 
however, urges that where a question as 
to the jurisdiction of the Court 
quence of failure to issue a notice under 
O. XXT, r. 22 arises, the order of the 
Execution Court is one under section 47 of 
the Civil Procedure Code against which there 
1s a second appeal. Now the question in 


this case is whether it was at all necessary . 


for the Execution Court to issue a notice 
under r, 22 of O. XXL In my opinion 
it was not. The rule in question requires 
the decree-holder to issue only one notice 
upon the .judgment-debtor or his legal 
Iepresentative, as the case may be; 
the proviso to the rule makes this 
quite clear. The object of the rule 
is merely to protect the judgment- 
debtor or his legal representotive 
being lulled into a sense of security by the 
decree-holder's delay. in executing his 
decree; but once the original decree has 


been put into execution and a notice has. 
22 indicating his: 


been served under r. 
iitention to proceed to execution, it does 
not seem to me that it is contemplated 


by r. 22 that a fresh notice must be 
Served for every execution applica- 
tion made more than one year after 


the last order ageiust the judgment-debtor. 
This point, therefore, fails and the order of 
the Executing Court cannot be regarded 
as one . made under section 47 of the Code. 
Therefore, no second appeal lies. 
O1 the merits also the appellants have 
no case. ‘The lower Court has found as a 
fact that the sale-proclamation was duly 
served. It has also found that the notice 
under r. 66 of O. XXI was duly served. It 
is objected.that this notice gave the value 
of the property atthe same figure as that 
which, had been found to..be, inadequate 


INDIAN CASES; 


in conse- - 


from . 
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' in the proceedings- in which the sale had. 


been previously .set aside. But the judg- 
ment-debtor, as has been pointed out by 
the Munsif, had notice of the valuation and 
it was his duty to appear before the Court 
and assist the Court in arriving -át a true 
and proper valuation. Not having done 
So, the principle ef estoppel operates against- 
him, The learned Munsif has releed on 
Macnaghten v. Mahabir Pershad Singh (x) 
and Raja uf Kalahasti v. Maharaja of Ven- 
katagirt (2). Both these are cases in point ` 
aid in my opinion the judgment-debtor is 
estopped from disputing the valuation. ` 

The result is thet the appeal is dismissed 
with costs. 

Bucknill, J.—I agree. "NN 

Appeal dismissed. 
K, $. D. & Z. E, 


(1) 10 I A. 25; 9 C. 656; 11 C. L. R. 494; 
7 Ind. Jur. 164; 4 Sar. P. C. J. 417; 4 Shome I. 
R. 285; 4 Ind. Dec. (N. S.) 1086 (P. C). i 

(2) 2r Ind. Cas. 389; 38 M. 387; 14M. T. T. 
320; 25 M. L. J. 198, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 475 OF 1922. 
May 28, 1923. 

Present:—M1. Justice Ryves aud 
Mr. Justice Daniels. 

LALTA PRASAD AND OTHERS*— 

DEFENDANIS—APPELLANTS | A." 
i TIKS US 
DARSHAN SINGH AND oTHERS— 
PLAINTIFFS— RESPONDENTS, 

Hindu Lat» — Alienation by widow — 
Necessity— Existence of arrears of revenue—Pre- 
sumpiion—Execution of document, proof of 
— Attestation, proof of, whether necessary —Second 
appeal —Point not raised in memorandum, whether 


can be argued. 

The existence of arrears of revenue for 
which an estate is liable to be sold is at 
least presumptive evidence of necessity, even 
though when a debt is incurred, measures Mave 
not been taken to enforce the liability. This pre- - 
sumption of necessity can, however, be rebutted 


' by showing that a widow had sufficientincome . 


toenable her to pay the revenue without borrow- 
ing. [p. 840, col. 2.] 

Wheré the-attesting witnesses of a document 
deny its execution, all that.is necessary to be. - 
proved by other evidence is the execution of the 
document; it is not necessary further to prove | 
éxecution before the attesting witnesses. [». 840, 


coda] > 
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„Narain E VEE 52. Ind. Cas. 830; 17.- deed. On these, findings, the. question. of - . 
A. Dis Jl 141541 Arago; and” Laksman Sa v^ Jagal necessity. cannot be seriously. disputed: 


M923: 


Gokhul Mahayana, 70: Indi; Cas. 298; x. Pat. 154; 
(1922), A. I; R.. (Pat): 415, relied upon. 

A point:not specifically.raised in- the, grounds. 
of’ appeal’ cannot be allowed to,be urged:at the 
hearing. '[p. 840; col, 2.]: 


"Second: appeal: against the -decree of the , 
dated the: 


District Judge; | Cawnpord, 
Sth of February 1922: ` 
Mr, Nardin Prasad Asihana, for the 
Appellants. 

. Dr, K. N. Katj, , for the, Respondents.. 

JUDGMENT.—The issue in. this case 
is, whether the mortgages executed in 1907 
aud: 1908 by a hindu widow, Musammat 
Kailasha, were executed for legal necessity. 

The suit gut of: which the appeal arises 
was brought by the mortgagees tor sale 
of the mortgaged property. The defendants- 
appellants, are: the teversioners of: Musam- 
mai’. Kailasha’s. hustand, Radha. Kishan. 
There, are some parts: of the- judgment: 
of the lower Appellate Court: which.are rot 
very clear, but there is ro doubt as to what 
its findings are. It finds that the consider- 
ation for these mortgages was actually 
advanced for payment of revenue, and itis 
not disputed: thatit. was applied: in. pay- 
. ment. of‘revenue.. Tlie appellants contend 
that: there was no legal ‘necessity; first, 
because it. was not shown that the estate 
was actually threatened with sale when tke 
mortgages, were executed, and, secondly, 
because Musammat Koilaslia. recei ved' from 
tbe estate an income, sufficient to enable 
her to pay. the revenue. As to.the latter 
point the learned, Judge finds that ske Fad 
anincome which would: ordinarily, be suffi- 
' cient; to, enable her: to pay revenne, but, at 
the time-when these mortgages were execut-. 
ed! she Had. been, obliged .to-incur unusual: 
‘expenditure by reason of a ‘litigation in 
which.she had: teen. involved: for the pro- 
tection of the estate, The- learned:Judge, 
therefore, finds, that there was at the time 
a pressure ot the: estate., He: also finds, 
though: he:has: not: attached. to the cir-. 
cumstance- the, weight: to. which. we think. 
it’ ig-justly- entitled; that’ the reversioners 
themselves paid, of, as. if it; were a, valid, 
debt, another: mortgage.executed by Musam- 
mali Kailasha, for payment’. of. revenue,. 
shortly: after-the. mortgages ih.suit, These 


The existence of arrears of revenue for, which. 
the estate is liable to he sold. up is at least: 
presumptive evidence of necessity; even: 
though when the loar is incurred, the’ 
Government may not have taken: measures 
to.enforce the liability.. This: presumed. 
necessity may no doubt be rebutted’ by: 
showing: that. the widow  had' sufficient 
income to.enable her; to. pay the reveaue- 
without the necessity. cf borrowing, "The. 
Jearned, Judge in. this. case, though. he finds. 
that she had. 2. substantial income, has. 
also found; that. there were special: cir 
cumstances which made it. necessary. for 
her to.borrow. money. at this particular. 
time. mn 
Three: other points have been. urged: by; 
the appellants. The first. is, that, the 
interest under the deed! was excessive. 
This. point is mnowh.ze specifically:taised: 
in. the -grounds.ot: appeal; though:the memo-. 
randum of appeal. is. divided: into . seven. 


. paragraphs, and:we do not: think that the. 


appellants. are: entitled to urge- it Nor. 
do we think: that 15 per: cent. irterest. 
with: yearly rests is. am extraordinarily: 
high, rate. The second. point is. that in- 
stead: of passing a. mortgage decree in the: 
usual. form the. Court below has, given: 
a personal decree. against. the reversioners.. 
This:is no doubt, due.to an. oversight on 
the part: of the office in, drawing: up. the 
decree. The learned Judge merely says. ' 
in: his judgment that he allows: the appeal 
and. decrees the sum claimed. Reference. 
to.the plaint shows clearly.that the claim 
was for a: decree for. the amount. claimed. 
by. sale. of: the. mortgaged property. ‘This. 
plea:is, therefore; allowed: and the. decree- 
will;be amended.and.the decree i: the-form: - 
of.O. XXXIV, r:.4, will be prepared. Ac-. 
counts, will be prepared. up to. a date six: 
months from: now. Interest will: run, at 
the. contractual rate up-to.that date, and; 
thereafter, simple-interest will be allowed 
at 6 per cent. per. annum till: payment 
We notice. that, the decree. of: the. Ccurt 
below. was.sigred.by the. appellant's Jearn-. 
ed Pleader. who, is, therefore, responsible: 
for: not, peinting. out. t&e oversight. 

‘The last: point was tbattbhe second mett-. 


Ser em . gage. was notiproved, ard this point:is taken; 
mottgages were. actually recited’ in that in paragfaph:7:of, the. grounds of: appeal. 


c^ 
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but it does not.appeat to have, been. pressed, 
im, the- Court below: In any. case- we: are 
satisfied? that there is. nossuhstanee, in, ifi - 

There, were three attesting witnesses. to, the. 


deed. Two offthem.were-dead and the third. 


denied’ attestation. A’ witness. lias. proved, 
exéaution, under section.7r of the Evidence. 
Act, The- appellaat’s . argument was that. 
he should. also’ Have proved! executian. 


in the presence of the attesting, witnesses. . 
in this appeal.. 


Sectibn, 71 does not. require: this. and. 
there is authority, both of this. Court in. 
Narain. Das.v. Dilawar. (1); and that of the: 
Patna. High Court in. Laksman: Sahu v., 
Gokhul Maharana- (2), that, proofi of execus 
tion;is, sufficient, 

Except to tlie extent'stated above, we. 
dismiss: the- appeal: As, thé appellant. lias. 
substantially failed: tke Tespondents, will. 
get: tlieir costs including, in this Court fées. 
on.tlie-ligher scale. 

E, 8, D 8B, E, Decree modified. 

Roy (52 Ind: Cas. 830;,17 A. Ij, Ji 14r;, 41. A. 


a 70 Ind. Cas. 


298; 1 Bat..r54;, (1922) A. Et 
R. (Eat), 415, 


T 
PATNA. HIGH: COURT: 
APPEAL FROM (ORIGINAL DECREE.-No; 
172- OP 1920: l 
April I7; 1923. 
Presentz-—Mr. Justice Das: and Mr. ETR 
Kulwant: Saliay: 

Maharaja ISHWARI: PRASAD: NAR A- 
WAN? DEO —DEFENDANT—APPELUANT 
VEYSUS | 
‘HE. CHOTA. NAGPUR BANKING. 

- ASSOCIATION; LIMITED. -aw HAZARI-- 
BAGH —RLAINTIPE-—RESPONDENT. 


Transfer, of: Property: Acto Vi of 1882), s. 59— 
Morfgage-— -Attestation—-.Attesting, witness; 


_on behalf of the- plaintiff, stated: 


Appeal: (from: a decision. of tle Sub- 
ordirate Judge, Hazari Bagh ; dated, the 
: oth April 1420. 

‘Messrs... Sultan Ahmad! and, S. Na. Bose 
for the Appellant. 

Messrs.. S. M, Mullick and: B; C. De, 
for the Respoudent. 


J UDGMENT. 

Das, JA very. short peint arises 
It was. urged Defore us. 
that. the plaintiff Bank has not proved! 
that the mortgage document was attested: 
in. the manrer- required by law. . Brafulla 
Kumar. Mullick, the sole witness. onte 
in his. 
evidence that he attested. the mortgage 
bond. and: that the defendant signed. the 
mortgage-bond! in his: presence and in tlie, 
presence: of certain: other persors. It 
was.argüed; before us that tHe cvidence,, 

does.not establish. that: the witness.actually. 
saw tne document being executed by. the: 
mortgagor’ and‘ that He subscribed as a. 
witness after seeing, that the. document 
was. executed. by. the: mortgagor; but it. 


. seems to:me tHat.the evidence is sufficient: 


to establish that the: witness signed’ the 
document as an attesting witness. He 
says very clearly: that: he attested’ the 
document, We must assume that he meant: 
that He subscribed as, a. witness. affer he 
saw thatthe document was actually exe-- 
cuted. Ifit were the case of the defendant- 
that the witness was notin-fact an attesting 

witness, he should have been cross.ex- 
amined: on tke point; but the case was, 


‘tried.as an ex parte case and. there was, - 


of: course, no, Cross-examir ation. 

This. appeal fails and. must be d'smissed. 
with: costs,: f 
. Kuiwant. Sahiay,. Ji—I.agree.. 


Z, E : Appeal dismissed: 


A witness stated that, the. defendant executed! — 


a mortgage-bond: in his presence and'in the pre- 


sence of certainiother persons; and that. the witness 


himself.attested: the moftgagerbond?: 4 


Held, that the.-evidence..was sufficient eto: 
establish that. the witness. Signed. the: document, 


as an: attesting W-tness.. a 


- 
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BISHUN NARAIN f, BIBI RAST 
ALLAHABAD HIGH COURT. 


Civil, REVISION PETITION NO. 79 OF 1923." 


May 25, 1923. 
Present:—Sir Grimwood Mears, KT., Chief 
Justice, and Mr. Justice Piggott. 
Babu BISHUN NARAIN—APPLICANT 
e Versus - . 
Musammsi BIBI RAMJI—OPPOSITE 
‘PARTY. C 

Civil Procedure Code (Act V of 1908), s. 152— 
Redemption suit —Memorandum about surplus pro- 
fits— Failure to calculate profits up to date of pos- 
session—JDecree— Appeal —Misiake, whether can 
be vectified. 

. A decree was passed giving the right of redemp- 
tion to the mortgagor and stating that Rs. 3,812 
were the surplus profits in the hands of the mort- 
gagee. For arriving at this figure calculation had 
only been made up to the 25th June 1920. Pos- 
session was given on the 2nd February 1922. 
When the preliminary decree was passed on the 
18th November 1921 the Judge noted in the order 
sheet that when the decree is prepared the account 
will be made uoto date. This note was how- 

.ever, overlooked and the profits were fixed at 
Rs. 3,812 only: 

Held, that the failure to calculate surplus pro - 
fits from the 25th June 1920 to 2nd February 
1922 was a mistake, error or omission within the 
meaning of section 152, Civil Procedure Code, and 
could be rectified even during the pendency of 
an appeal against the decree. 

Civil revision against the order of the 
Subordinate Judge, Allahabad, dated the 
and October 1922. | | 

Mr, D. C. Banerji, for the Applicant. 

Mr. Haribans Sahat, for the Opposite 


Party. 


JUDGMENT.—In this case, as the result 
of a redemption suit, a decree was passed 


giving the right of redemption to tke mort- 


gagor, and stating that Rs. 3,812 were 
surplus profits in the hands of the mort- 
gagee under the terms of the usufructuary 
mortgage. That sum was arrived at after 
investigation by a Commissioner but 
he only took the calculation down to the 
25th of June 1920. Possession was given 
on the and of February 1922. A preli- 
miyary decree was passed on the 18th of 
November 1921, on which date the Com- 
missioner had satisfied himself that there 
was a sum of money due from the mort- 
gagee to the mortgagor; but he appears 
on that day to have been given directions 
by the Judge with regard to the ascertain- 
ment of certain sums, On that very date 
the learned Judge’s attention was called 
to the terms of O. XXXIV, probably rr. 7 


t 4 


N.N 


- | 


and 8 and passibly 9 and -thereupon on 

the order-sheet he made a statement that | 
" when the decree is prepared the account .. 
will have to be made up to date." From . 
the moment of making that memorendum . 
on the 18th of November 1921 the niatter 
was overlooked, with the result that the 
figure of Rs. 3,812 was ultimately decided ` 
by him to be the amount of surplus profits’. 


. Which the mortgagee should psy to the’ 


mortgagor. The mortgagor now comes be- 
fore the Court and, having quite properly 
laid emphasis upon the memorandum of . 
the 18th of November 1921, says that the .. 
failure to calculate the surplus profits from 
the 25th of June 1920 to the 2nd of Feb- 
ruary I922 can feirly.and properly be 
described as one of those mistakes, errors 
or omissions which are referred to in section 
152 of the Code of Civil Procedure, and 
which can be cured even through the parties 
have a pending appeal to this High Court, 
We think that this is right, end, on a re- 
view of the whole circumstences, it being 
obvious, as the matter stands at present, 
that the Subordinate Judge was of opinion 
that surplus profits were due from the 
mortgegee to the mortgagor, that we 
ought to order an enquiry so that the sum 
of money which is finally found due from 
the mortgagee to the mortgagor may he 
stich asis contemplated by the terms of O. 
XXXIV. We, therefore, directan enquiry 
as to the surplus profits , if any, which 
the mortgagee should pay the mortgagor 
for the period from the 25th of June 1920 
to the 2nd cf Februery 1922 during which, 
time the mortgagee was in possession. 
That enquiry should proceed in the lower ` 


Court with due expeditionandifithappens . 


that the decretal amount which at present 
Stands ‘at Rs. 3,812 undergoes any alter- 
ation, either party may without further: 
application emend within 28 days of the 
decision of the Subordinate Court their 


present Memorandum of Appeal to this |... 


Court in any way they think fit, provided 
suchamendment relates solely to this matter 
which we are deciding to-day. If necessary 
an application should be made in this’ 
Court to stay the hearing of the appeals 
if it should heppen thet the enquiry asto . 
the amocntof surplus profits, ifany, is not 
concluded before the appeals ceme to this 
Court—the object being that when the 
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R.S, BION V: SHEOGULAM LAL; 
appeals docome to this Court the matters 
in controversy right down to the 2nd oz 
February 1922 can be settle once and 
for all between the parties, The costs 


of this application will be costs in the 
cause. 
As regards the second application 


the above order supersedes the order 
of stay passea on the 2nd of November 
1922. 
K, 8S, D, 
Order accordingly. 


PATNA HIGH COURT. 
SECOND CIVIL APPEAr, No. 1076 oF 1921, 
June 28, 1923. 
Present *— Sir Dawson Miller, Kr., Chief 
Justice,and Mr. Justice Kulwant Sehay. 
. MR. R. S. BION—PLAINTIFF—AÁPPELLAN'T 


l VEYEUS - 
SHEOGULAM LAL AND OTHERS— 


DEFENDANTS—RESPONDENTS, 

Appeal, second— Finding of faci— Inference 
draw from facts—Coniract Act (IX of 1872), 
S. 23—Public policy— Bond executed in lieu of com- 
promise of non-compoundable case. 

Where a Courtof firstappealdraws aninference 
from the facts of a case that the consideration 
forabond sued on wasthe withdrawal ofa non- 
compoundable case, the High Court cannot, in 
Second appeal, question the correctness of the 
inference, [p. 844, col. 2.] 

A bond the consideration for which is the w th- 
drawalofa non-compoundable case is void under 
the provisions ofsection 23 of the Contract Act 
and is unenforceable. [p. 844, cols. 1. & 2.] 

Second appeal from a decision ot the 
Officiating Sub-Judge, Muzaffarpur, dated 
tie oth March, 1921. reversing that 
of the Munsif, Motihari, dated the goth 
April 1920. i 

Messrs. L. N.” Singh and B. Prasad, 
for the Appellant. . 


Mr. P. Dayal for Mr, B, Prasad, for the 
‘Respondents, | 
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JUDGMENT. yé 
Miller, €. 7.—This is an appeal from 
a decision of the Officiating Subordinate 
Judge of Muzeffarpur, reversing a decree 
of-the Munsif of Motihari. 


The plaintiff, who is the appellant before 
us, instituted thesuit claiming to recover 
a sum of Rs, 1,000 and interest amounting 
to Xs. 492-13-0 from the defendents under 
a bond dated the 20th September 1916 
signed by Sheogulam, the first defendant, 
and Ramji Lal, his cousin,since deceased. 
The other defendants in the suit are Sat- 
narain Lal, the brother of Ramji Lel, and 
Sadhsaran Lal, the father of Ramji and 
Satnarain. These four defendants formed 
a joint family, Ramji Lal having died since 
the suit was instituted.The circumstances 
under which the bond was executed were 
shortly as follows :— 


The plaintiff is the lessee of certain 
property of which the defendants were 
tenants under him. Remji Lal, one of 
the tenants, acted asthe patwart of the 
plaintiff and collected the rent from the 
other defendants. In the year 1916 a 
sum of rent was due and a further sum 
amounting to something like Rs. 1,000 
was also due from Ramji Lal, that sum 
having been collected by him but not 
accounted for to the plaintiff. As the 
pleintiff could not get this sum out of 
Ramji Lal he took criminal proceedings 
against him and prosecuted him, the charge 
being one under section 408 of the Indien’ 
Penal Code which relates to criminal breach 
of trust wy 2 clerk or servant. Whilst 
that prosecution was pending in the Magis- 
trete’s Court the plaintiff entered into the 
bond in question with Remji Lel and 
Sheogulam who purported to act on be- 
half of themselves and theother members 
of the jointfamily. 'The bond in question 
admitted the liability of the defendants 
for the sum of Rs. 1,400 and recited that 
Rs. 400 was paid in cash and as to the 
balante they agreed to pay it back within 
one year aud ifitshould not be paid within 
one year then certain interest was to run 
upon the amount due. At the time, when 
this bond was executed Remji Lal had been 
arrested and was in prison. There is no 
mention in the bond itself that the consider- 
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ation for executing: the: bond was that 
the. prosecutoin ageinst! Ramji Tel should 
be withdrawn. The offence of which-he, was. 
‘charged was.a non-compoundable offence’ 
but on the same day on which the bond. 
was executed, namely, the 20th September 


1016, the complaigant: Anuplal, who was, 


.acting:in this matter es-the egent of the 
plaintiff, filed an application before the 
Magistrate in: these terms:' In the above 
case the accused having appeared is ready 
to render account’ and whatever amount. 
is found due om account has been. paid 
ins cash and through bond. ‘Therefore, 
on filing this petition.your petitioner prays 
that the case may be struck off the file.” 
Amongst other. defences. to: the suit a 
plea: was raised. that the bond: was illegal, 
by reason of the: provisions of section 23 
of.the Indien-Contract Act, which provides 
that‘ The consideration or object of an 
agreement is lawful, unless it is forbidden 
by law, or is of such. a. nature that, if per- 
mitted, it would defeat the- provisions. 
of. any. law;, or. is fraudulent;.or involves 
or implies injury to- the person or, property, 
of another; or the Courts regards it as 
imnioral or opposed. to .public policy.” 
It was contended that.under that section 
the agreement entered. into in the bond 
was unlawful, and, therefore; unenforceable 
because a port of the consideration was 
that the prosecution. against Ramji Lal 
should be dropped.. If. this could be 
made ouf it seems to me, that there can be 
no, question about the matter. If in fact 
the whole: or part. of the consideration 
for the bond was.the dropping of the pro- 
secution against Ramji Lal thep, clearly, 
the. whole. agreement was unlawful. The 
illustrations given to: thet section of the 
Indian Contract Act seemclearly to estab- 
lish this:contention. Illustration (4) is as 
foliibws.:—'' A, promises. B. to drop a pro- 
seoution. which. he hes instituted against 
. B for. robbery, and B promises to restore 
‘the vafue.of.the things taken. The agree- 
ment is.void, as its object is unlewful: "' 
Ifi for the word,'' robbery " we substitute 
* embezzlement'" then the case comes 
exactly within the illustration (4) appended 
tothe section: ` ` | l 

, The question. whether or.not the dropping 
of the prosecution. was a part of the con- 
sideration, of the: bond is, to my- mind, 


| (1023. 


t 


purely a question of: facti, There- were: 


several facts in the casefrom which itimigkt 
be: inferred that the plaintiff in: taking. 
this bonu from the. defendants had egreedi 
to-drop the prosecution against Remji Lal. 
The learned Munsif before whom the:case 
ceme for trial apparently was much: in- 
fluenced by the fact.that the defendants 
undoubtedly owed the money and that I. 
think, can hardly be disputed. "They owed 
the money for rent and Remji Lel. owed 
to the plaintiff undoubtedly a sum of money, 
something like Rs. 1,000 for money already 
collected. He accordingly came to the 
conclusion that the agreement come to by 
the bond of the 2oth September 1916 
wasa valid egreement and the fect that the 
prosecution had on the same day been 
dropped wes not a matter which ought 
to be connected with that agreement, I 
em mot saying that the learned Munsif 
was notentitled as a judge of fact to refuse 
to draw the inference which he was asked 
to draw from the fects proved before the 
Court, but when the matter went to the 
learned Subordinate Judge on appeal he 
tooka clear view,tliat:ivpon;tlie fects proved 
it had been established that the withdrawal 
of the prosecution: did- form an essential 
part of the consideration of. the bond. 
He was influenced in this view by: the 
wording of the petition. of withdrawal, 
as he states in his judgment, and he thought 
that the other fects and circumstances 
of the case-also justified his view. I heave 
stated what the main facts were. in the 
case end the question, to my mind; wes 
purely one of the inferences to be drawn 
from those facts. The learned Subordinate 
Judge drew the. inference that the with- 
drawal of the prosecutoin was an essential 
part of the consideration: for the bond 
and it is impossible to my. mind! for. us 
sitting here as.a Court. of second. appeal 
to say, that he was not justified.in. drawing 
that inference from. tlie facts in’ the case, 
The matter was one purely for the learned 
Judge and having.arrived at the conclusion 
at which He did it seems to me that the 
case is conciuded.Ly the findings.. In these 
circumstences, much 2s I regret that. the 
liability of the defendants cannot be esteb- 
lished,in this suit, nevertbeless I am torn- 
strained to dismiss -this sppeel , cíffim- 
ing the decision otrived at by the learned 
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Subordinate Judge.. The respondents are 

entitled to their costs cf this appeal. 
Kunwant Sahay, J.--I agree. 
ALES Wey A, Appeal. dismissed. 


~ 


ALLAHABAD HIGH COURT, 
First CIVIL ÅPPEAT, No, 8I oF 1921, 
‘May 2, 1923. 

{Present -—Sit Grimwood “Mears, Kv. , Chief . 
Justice, and Mr. Justice Piggott, 
Rat Sahib KRISHNA DASS—DEFEND- 
ANT—-APPELLANT 
"Versus 
RAM UGRAH :SINGH :AND:0THERS— 
(PLAINTIFFS—RESPONDENTS. 

Civil Procedure: Code: {Aci V of 1908), 10. IX, 


fe 6—Defendant, absence of — Application fov ad- 
ijournment by Pleader, vefusdl of—Pleader retiring 


ifrom case— Proceedings, whether ex-patte—M-eilical 


-certificate not believed "by iCouri— Procedure. 

'On.the.date:fixed.for the hearing.ofa suit de- 
fendant was absent and his Counsel appl ed for 
-an adjournment which was refused. Counsel ' 
therenpon:retiredifrom‘the-case. -Plairitiff’s: evl- 
dence-wasi'then recordedandthe suitwas decreed 
ibut-the decree stated that:the suit had-been ;heard 

sin the presence of Counsel for both parties : 

‘Held, (x) that the decree ape ‘passed was 
mot an ‘ex parte decree’; [p. 846, col.2.] |. 

* (2) that from the moment when ‘the applica- 
‘tion for. adjournment was refused the defendant 
should have been treated as both absent.anü un- 
represented and ‘the subsequent proceedings ' 
:Shodld-have been ex parie. ‘[p.°846, col. 2.] 

Ifa Court sees.good reason to distrust a medical 
certificate tendered on behalf of a party, its 
‘proper courseis to summon the Doctor, cr 

Medical ‘Officer who ‘gave ‘the ‘certificate, 

* and'toinsist upon-his-attendance. 

:"girtopenalisea partyon mere suspicionengende-- 
‘edinthe mind.of the Court by thefactthata num- 
ber of certificates have "been ‘tendered in support 
of successive applicat‘ons ‘for ‘adjournment. 
Tp. 845, col. 2.] 

First appeal :from.a «decree :of the Sub - 
‘ordinate Judge, Mirzapur, dated, the 24th : 
November :1920. 

Dr. K.N. Katjwand Mr. R. K. Malaviya, 
for ‘the Appellant. 


t Dr. S. N. Sen, for tne -Respoydents. 
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-JUDGMENT,—This is an unfortunate 
case but after hearing both parties we find 
ourselves altogether dissatisfied with the 
procedure adopted by the Court below. 


The suit was one for ‘specific performance 


of a contract and the pleadings are sufficient 


‘to show that the parties were at issue, 


not so much on the question whether there 
had or had not'been a contract betweenh 
them, but as to the terms of the said con- 
tract. There were .sevetal important 


. matters-on which the defendant was con- 


tradicting the plaintiffs, as to the terms of 
.the conttact oflease which the plaintiff 
was seeking to set up and to enforce. It 
_ appears . that there was considerable delay 
about the hearing of the suit and that 
_adjournments were granted in the month of 
june 1920, inthe month of July 1920 and 
. again on the 8th of August 1920 by reason 
of the alleged illness of the defendant. “The 
applications for adjournment made on be- 
half of the defendant were supported in 
each case by a medical certificate, but the 


. judgment on which the decree under appeal 


is based and out of which'the order, challeng - 
ed inthe connected First Appeal from Order 
No. 89 of ‘r92r. also atises shows that the 
Trial Court entertained a definite suspicion 


“as to the genuineness of these medical 


cerfificates. We desire to say distinctly 
for the guidance of subordinate ‘Courts 


. in these matters, that if a Court sees goad 


reason to distrust ' a medical certificate 
, presented on ‘behalf of a party, its’ proper 
. course is to summon the doctor, or medical 
officer, who has given the medical certi- 
..ficate, and to insist upon his attendance. ` 
dt is mot fair to penalise.a party on mere 
‘suspicion engendered in the mind of the 
" Court by the fact that a number of certi- 
.ficates have ‘been tendered in support cof 


successive applications for -adjournment , 
After ‘dll, in the present ‘case we can only 


. infef from the record that the defendant 


| was too ill to undertake 'a journey to Mirza 2 


pur, for personal appearance in "Court 
“for a period which extended to something 
“under €wo months. An illness of that 
duration is not ‘in ‘itself an extraordinary 
circtuüstance. At any rate, ifthe learned. 
Subordinate Judge felt any suspicions du 
"that ground, he ought; on'the 8thof August 


1920, to “have summoned the ‘officer: who 
: is a 
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` had signed the medical certificate. Tu- 
stead of this, he gave the defendant an 
adjournment and fixed the roth of Sep- 
tember rozc for the final disposal of the 
suit. For ought that appears on the re- 
cord, the defendant, as well as the plaintiffs, 
may have been *perfectly ready with evi- 
dence, and prepared to do,everything neces- 
sary for a final and satisfactory disposal 
of the suit on that date. It so happened, 
however, that the Court found its hands 
full of other work on the roth of September 
I920 and on this ground alone—and 
not atthe request of either party, adjourn- 
ed the heating to the 24th of November 
X920. On that day the plaintiffs were 
present aud represented by Counsel and 
were in a position to produce witnessess. 
The defendant was absent and no witnesses 
were in attendance on his behalf ‘The 
Counsel who represented him asked the Court 
for an adjournmert and this application 
was refused. From the record it appears 
to us that the Counsel concerned there- 
- upon retired from the case—and, whether 
. Or nct they remained physically present 
in Court, they took on further part in the 
ptoceedings and did not continue to re- 
present or to act for the absent defeudant, 

. They certainly did not cross-examine the 
two witnesses whom the plaintiffs produced. 
On this state of facts we think, the duty of 
the Trial Court was to treat the defendant 
‘as not merely absent in person, but as 
both absent and unreptesented—that is 
. to say as entering no appearance in the suit 
from the moment that the application 
for adjournment made on his behalf by 
Counsel was refused, At the same time, 
. we ate bound to admit that this was not the 
position which the'Prial Court elected to 
take up. It proceeded to hear the plaintiffs’ 
^ eVidence and to deliver a judgment, in which 
findings, in favour of the plaintifrs are 
` recorded. on the two issues set down for 
"determination. In the decree which follow- 
ed upon this judgment it is recorded, that 
"the suit came on for hearing in the „presence 
. of certain Counsel appearing for the plain- 
tiffs and two Counsel appeating for the 
^ defendant. . For reasons already stated, we 
ate of opinion, that this is an inaccurate 
. Statement, which ought not to have appear- 
ed in the decree—at any rate in the un- 
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"qualified form in which it is there set down; 


Our technical objection to the proceedings 
in the Court below is, that the decree as 
passed does not purport to be an ex parte 
decree, wheteas in our opinion, on the facts 
before the Court the decree passed suould 
have been an ex parte one and should have 
been described as such. The defendant 
came before the Court on the following 
day, namely, the 25th of November rgac 
when he put in an application, supported 
by affidavit, in which he asked the Court 
to treat the decree passed oa the previotts 
day as an ex parie decree, and to set it 
aside on the ground that the defendant 
had been prevented by sufficient cause 
from entering an appearance on that 
day. The sufficient cause alleged was 
that there had been a confusion between 
the Courts in neighbouriag districts as 
to the proper date for the observance of a 
certain Muhammadaa holdiay, which might 
have fallen either on the 23rd of November 
or on the 24th'cf Noveinber 1920 accord- 
ing to the date on waich the new moon 
became visible. ‘The affidavit put in on 
behalf of the defendant has not been con- 
tradicted and, as a matter of fact, we know 
that the holiday in question was observed. 


“on different dates in different districts 


in the year 1920. However, the Court 
which entertained this application decided 
that the decree of the 24th of November 


- 1920, was not an ex paris decree and could 


not be dealt with as such. ‘The defendant 
has, therefore, as a matter of precaution 
presented two appeals inthis Court. First 


Appeal No. 8I of 1921, is a regular first 


appeal against the decree, treated as a re- 
gular decree, passed not merely after contest, 
but in the presence of both parties, first 
Appeal from Order No. 89 of rgar is an 
appeal against the order refusing to treat 
the aforesaid decree as an ex parte decree 
and to set it aside as such. We have came 
to the conclusion, first, that the decree 


.actualy passed was not. an ex parte decree 


and that the first appeal from order 
must, therefore, fail, Secondly, we are of 


. opinion, that the Trial Court ought to have 


passed au ex parte decree and that the course 
which it actually adopted was not fair 
to ihe defendant, and. was calculated to 
put hing in a difficulty in the evént of: hig 
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"being in a noisition to offer some really 


‘good and sufficient explanation for his’ 


- failure to enter an appearance on the 24th 


-of November 1920. We are, prepared under. 


the circumstances to alllow the regular 
first appeal, substantially on this ground. 


We set aside the decree on the ground that | 


the Court ought to have dealt with the 
defendant as: absent and unrepresented 
“irom the moment when it rejected the appli - 
cation for an adjournment made on his 
behalf. We ate of opinion also that the 
‘defendant has shown prima facie sufficient 
cause why he should have been allowed 
' further indulgence and an opportunity 
of being heard in the case, and of having 
the questions in issue determined -after 
a regular contest, and not merely upon 
the production of such evidence as a plain- 
tiff ordinarily tenders in an ex parte proceed- 
ing. On these grounds we allow the Appeal 
‘No. 8x of 1921, set aside the decree in ques- 
. tion and remand the case to the Trial Court, 
‘to be re-admitted to the file of pending 
suits and dealt with accordingly. The costs 
"of this appeal, which will include fees on 
‘the higher scale, will be costsin the cause, 
'to be dealt with by the Trial Court in its 
' discretion when it comes to pass its final 
order in the case. We dismiss the first 
appeal from order, without: any order 
as to costs. ` 


(042, K&W. GA, l 
Appeal -ablowed. — 
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PATNA HIGH COURT. 
Civi, Revision No. 59 oF 1923. 
June 5, 1923. l 
- Present ;—Sir Dawson Miller, KT., Chief 
Justice, and Mr. Justice Kulwant 
Sahay. 
RAMBHANJAN SINGH AND OTHERS- 
PETITIONERS 
UPS Hs 
-PASHUPAT RAI AND OTHERS—()PPOSIIE 
PARTY. 


Civil Procedure Code ( Act V of 1908), O. V IT, 
r£. X1, O. IX, r. o—Dismissal of suit for. default 
— Restoration— Illness of brother, whether sufficient 
CAUSE, 


P aintifi’s suit was dismissed for default of 
appearance under O.IX,r.$8, Civil Procedure 
Code. in an application under rule 9 of that 
Order he asked for restoration of the case alleg- 
ing the illness of his brother as the reason for his 
non-appearance on the day fixed for the hearing 
of the suit: 

Held, that therewas no sufficient cause for 
the plaintiff's non-appearance when the suit was 
called on for hearing, or for the restoration of the 
case, [p. 847, col. r.] ; 


Civil revision from an order of the District 
Judge, Shahabad, dated the rrth Novem- 
‘ber 1922, affirming an order of the Sub- 
ordinate Judge, First Court, Shahabad, 
Arrah, dated the 22nd July - 1922. 


Mr. Bhubeneswari Prasad, for the Peti- 
tioners. A" 

Mr. Harihar Prasad Sinha, for the -Oppo- 
site Party. i 


JUDGMENT. 


Miller, C. J.—This is an . appli- 
cation in revision from an order of the 
District Judge of Shahabad affirming an 
order of the Subordinate Judge dismissing 
an application of the petitioner tor restitu. 
tiom ot his suit under O. IX, r. 9, Civil 
Procedure Code. 

The suitein question was ordered to be 
heard on the oth March 1922. Upon that 
day the petitioner apparently arrived at 
Court but hc went away again and although 
he had instructed a Pleader on his behalf 
in other proceedings in the suit nobody 
appeared on his behalf . when the case 
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was called :on "for hearing on that day. 
His,oase was accordingly dismissed , under 
O. IX, r. 8 for default-of appearance, The 
petitioner:ithereupon:took:proceedings under 
O.. IX, r..9 ‘before the Subordinate 
Judge, asking that the case should be 
restored. and giving as a ground 
for his non-appearance-.at the hearing 
the fact that his brother had been taken 
dll, which he was informed of on the day, 
he went to Court,.and that he had gone 
away to look after his brother. No sort 
of reason was given apparently why ‘his 
‘Pleader shoüld not -have ‘been instruct- 
. ed ‘to appedr -on ‘his :behált-on ‘that day. 
The Pleader, however, when called upon 
said, that, he had no instructions in the 
matter, The learned Subordirate Judge 
Teiused ^to accept the .explanatio: given 
‘by the plaintiff as sufficient within the 
‘meating of ©. LX, r. g-and he dismissed 
the application for réstitution. Iie :matter 
‘hen ‘came ‘before the -learned District 
Judge on appedl-and ‘he ‘too refused “to 
restore the case. . 


. ‘She only grounds which were open to 
the ‘plaintiff for obtaining an order under 
O. IX, 1..9 were those which are mention- 
ed in the order, itself, namely, that there 
was sufficient cause for the plaintiff's non - 
appearance when the suit was called on 
Aor hearing. If the:plaintiff showed sufh- 
cient cause then the Court could make 
an order setting aside the dismissal of the 
_guit and, appoint a. day : for proceeding 
with it, When the matter came .before 
the learned District Judge it appears that 
a further point was argyed before him 
`n support of the application. The pcirt 
put forward then and the point which has 
-been:argued before us in this ‘application 
was that the Trial Court insteadof dismissing 
the suit ought to have rejected the plaint 
tnder the provisions of-O. VII, T. xr. Tt 
‘seems tg “me that, in the -ciroumstances 
which have arisen, “it was ‘not open to the 
plaintiff to put forward that:matter as a 
‘around. for having his case restored under 
(9. IK, 1.9. ‘The ordersmade or the. decree 
‘passed dismissing his suit-on‘the gth March 
1922:may-or.may not: have -beeh-a ^ proper 
order to make ‘but “there was no appeal 
fromithatorderifthe order was atı improper 
wue on the growad that the Court. ought 
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not to have passed.it at that -stage ‘before 
question which rarose 
"under ©. VII, r. rr, then that ‘was a matter 
.of appeal, but there was no -appedl ‘from 
that order and it was -accepted ‘by ‘the 
plaintiff as a proper order. mhe -only 
step which the plaintiff did take was ‘an 
attempt under O. IK, r. 9 to .gét the case 
reinstated on the ground that there ‘was 
-good caüse for his not appearing -on the 
day in, question. In the circtumstances, 
it-appeats to me ‘to ‘have been «ttinecessaty 
Xo consider whether-or not the ‘Court ought 
lin the. circumstances to ‘have acted under 
0, VII, r. 11, If it ought, then that was 
„a matter, as I have already said, -on which 
the. plaintiff could appeal but no appeal 
was made from that order. In any case 
after hearing the learned -Vakil for the 
petitioner, it seems to me that the -circum- 
stances ‘contemplated in O. VII, r. xr (e) 
did ‘not arise because no order had been 
made ‘upon the plaintiff to pay a deficit 
Court-fee at-all, and, therefore it was not 
a‘case in which he had failed'to comply 
with an order made -by the (Court, and the 
Court was under no obligation under ©, 
"VII, r. ir to reject the plaint. "That: was 
‘the only ground which was put before us 
in ‘this application but it does not seem 
‘to me, that the point really arises. No 
ground has been made out why we'shotild 
interfere in revision with the order made 
by the learned District Judge au order 
which, in our opinion, he ^had.:absolute 
jurisdiction ‘to pass. 
The application is rejected with costs. 


.Kulwant- Sahay, J.—I agree. 
K.S. D. & W. C. A. 


Application rejected, 
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` ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 159 OF 1923. 
“May 21, 1923. 

Present :—Mr. J ustice Lindsay, Mr. 

Justice Daniels.and Mr. Justice Walsh. 

: ABDUI, WAHID KHAN--APPLICANT 

Versus . 

ABDULLAH KHAN-—OrPosirE. PARTY. 
Criminal Procedure. Code (Act V of 1898), ss. 
1133, 135, 137, 439—Obstruction io right of way- 
—Bona fidi 

Revi sion— Interference by High Couri—Pyblic way 
Dedication. 

Per Lindsay, J.—tEhe discretion vested in the 
Migh Court to interfere in revision ought- to “be 
exercised in all cases where an attempt is made 
to abuse the process of the Court so as to prevent 
patties from resorting to the Criminal Courts to 
compel a decision regarding matters which 
properly lie within the cognisance of-the Civil 

‘Courts. [p. 849, col. 2.] 

Disputes relating to a private.right of way 
Should not be decided in the Criminal Courts. 
fp. 851, col/1.] 

-+ In order to show that a way isa Gun way 
it must be proved that it has been dedicated to the 
public generally, .A dedication to a limited sec- 
tion of the public is void and of no avail. . A 
general dedication has to be. inferred from ‘the 
conduct of the? owners of the ‘soil and from 
uninterrupted user ‘of the way by the general 
public. [p; 850, col. I.] 

—Per-Dantels, f.—It is not correct to say thats 
Magistraterhas no jütisdiction to proceed under 

` ‘Chapter X!of tlie Criminal Procedure Code in a 
ase where à boria fidi dispute as to. title is .raised. 
On objection being taken by the defendant to the 
" fproceeding, under section 135 (b) of the Sode;, 
. wil that the Magistrate has to décide is whether 
his conditional’ order is reasonable and: ‘proper 
px not. [p. 851, col.2.] i 
: Emperory. Dosi Muhammad, 28 A.981 À. W.N. 
41905) 202 | 2 A. Tj J. 5991 2 Cr, L: J. 517, dib- 
sented from. 
. Ram ‘Sagar Mondal v. Alek- Naskar, 67 Ind. 
Las. 177. 4 49.C. 682; 26 C. W: N. 442] 35 C. I. 
aay J 23: Cr. L. J..353, relied on. 
he High" Court will only ‘entertain a. “revision 
Dn- Bde where either there is no evidence to 
T upport the finding or where the finding arrived 



















could Have atrived ate on the evidence produces: 
Hip: 852, col. r} 

, Ahsarnullah Khan v.  Mansuhh Ram, 35 Ind, 

nas. 3501 36 A. 403 at p. 4051 12 A. T. J. 5114 
; Cri L, J.°598,-followed.  . 
k: Per Wai h, J.—Ore co-sharer of an undivided 
stiate - -cannot dedicate to the pubiic à way. overt 
he common-estate without. the, consent of. his 
i o-oWwilers. The act must be, the concerted, act, 
af. one given moment, of all. the’ doigt. ‘owners. 
an a cols, g 81 


f 1 the. ! public. character of “the 
ray is- spite. ‘fp. 895 col r.] - 
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at is petverse or such as.no reasonable man ^" 
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A 


Ihe summary powers.confetred upon Magistrates 
under Chapter X of the'Criminal Procedure. Code 


` áfe primarily intended to'be exer&ised in tases 


where there is no question that the way is one 
vestedin the public; and. when that questión is 
seriously disputed: and. its decision becomes. a 
difficult matter of mixed factand law, a Magis- 
trate has jurisdiction to exercise his discretion 
by declining to decide it, and sending the parties 
to a Civil Court. . [p; 855, col. £.] 


| Reference made.-by the Sessions Ju dge, 
Azamgarh. 

Messrs. J. M. Banerji and Igbol Ahmad, 
for the Applicant.  . 

Mr. Peary Lai Banerji, for ve Opposite 


Party.. 
- JUDGMENT. 

. Lindsay, J. —(Mareh 29, 1923 )-—The facts 
which have led. up to this Reference are 
set out inthe order of my learned. colleague 
and I need not repeat them, 

The recommendation of the -Sessions 
Judge is based upon two- grounds fr) 
that the Magistrate should . have. stayed 
his hand and. should. have referred tke 
parties to the Civil Court when he found’ 
that a bona fide and substantial dispute ` 
as to title. had been.raised between the 
parties,- and - (2) that on the merits the 
order of the Magistrate was not a proper 
order inasmuch asithad not been proved 
thatthe way in question wasa public way. 


“As to the first of these grounds we are-both 


agreed | that : the: -Magistrate's.c -order 
Cannot-be..discharged. because -hes failed 
to send the paitiesto the Civil Court: The 
ruling in Emperor v. Dost. Muhammad: (x) 
cannot be accepted as a correct Sa 
ofthe law. -- - 

- On the. merits, however, I.ani of opinion 
that the Magistrate’s order is not proper: 
and I would, ‘therefore, accept: the re, 
commendation ‘of the learned Sessions 
JUGAG. 

With tegard to. the ipiis that this 
ig not a:case -for the ‘excercise . of our 
ravisional - jurisdiction, all. I.desire to say 
is that the discretion. we have to interfere 
ought. to. be exercised in all cases. where | 
an attempt is made to abuse the'j process 
of the Coütt so; ‘ds to prévent parties from 
resorting tothe “Criminal "Courts to conipel 
a decision teg garding” matters which} roperly 
lie within. "the ‘cognizance “of the Civil 


Courts... 
a 28 A. ers wine COR 202; ‘2 A. L. J, 


^ 
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. The present case. constitutes, to my mind, 
 -anattempt ofthis nature; and I; therefore, 
feel at liberty. to scrutinise. the evidence 
so as to ascertain whether the complainant 
has proved that the way in question is a 
| public way. 

We are not doncerned here with any road 
made ‘under statutory: powers or vested in 
any public or local authority. - We are 
dealing with an unmetalled path or track 
which skits twosides of à village situated 
in the environs ofthe town of Azamgazh. 
The partiesto the casé are ‘co-sharers in 
the village whose shares have been divided 
by partition. Their houses are adjacent 
and abut on the disputed way. In order to 
show thatthis way isa public way it. must 
be proved that it has been ‘dedicated to the 
public generally.” A dedication to a limited 
section of the public is void and of no avail. 
"Such generaldedicatión has to beinferred 
from the conduct of the owners of the 
soil aid from uninterrupted user of the way 
by the general public. : 

‘So far-as the conduct of- tlie owner is 
concerned, we have the admitted fact that 
when partition ofthe village was carried 
out, the soil over which this Way passes Was 
divided ‘between the co-sharets, without 
any reservation of a right of pasage for the 
public, The complainant himself was allot- 
edone of the portions of this land (plot No. 
320)-and it is difficult, in thecircumstances, 
to see how he can be heard tosay that he 
has dedicated. a right of passage to the 
general "public; Nor, indeed, did he make 
. any such allegation in the complaint which 


~ ..hé lodged in the Magistrate's Court. In 


this he described the. way as follows :— 

A A kachcharoad by which all the ten- 
ants (riaya) ànd we ourselves’ (meaning, 
I presume, the zemindars) has always been 
passing ‘ on foot or mounted and which is 


. used-for passing to and fro by.the parda 


ladies ' (masturat): belonging to: families 
Mis live i in that quarter.” m dio 


“That, in: my opinion) is not a dani: 
tion- of. a Toad used by the public, but of 
one which is used by the tenahts and 
residents of the village. 
^^ In his .deposition before the Court 
the complainant improved on this des 
cription. and said that the road had bee: 
used by the public for 30 or 35 years, In 
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ansWer to the Court he iode of it as 
being used by, people of the town and 
people: from outside when they come to 
visit him at his house. 

Ihe oral evidence in the case is, in my 
opinion, vague and unconvincing and does 
not establish user of this road by the gene- 
ral public. Some of the evidence is clearly 
that of partisan witnesses and may be dis- 
regarded. 

- The-patwart, who speaks of the way. bang 
public, has been in that office for only four 
or five years, though he speaks of having 
known the locality for a longer period. 
He admits that in the Settlement Record 
the land.is recorded as fallow or wasteland’ 
(banjar) and that there is no village map or 
record showing the existence of E public 
right of way. 

. I plaĉe no reliance on the testimony 
of the two tenants, Naresh and Sadaphzl. 

Then, there is the evidence of Roshan 
Khan, a Veterinary. Surgeon, who has Leen 
in practice in Azamgarh for II years. This 
evidence is very cautious and the sum ard 
substance of it is that he usés the road 
when he goes to visit the." Babus” (4.e,, the 
zemindars).—. He speaks of it as being the- 
main way to goto thecomplainant’s house; 
He also speaks of Visiting the house of one: 
Muhammad Idris and using this road for" 
the purpose. We are told-that this gen 
tleman is or was a Deputy Collector who; 
occupied a house in the village. | . 

The last witness is the Secretary to the 
Municipality, who says he has visited 
Sidhari and driven over : ke Toad in an ekka 
or f four wheeled. carriage. 





dars). > gi 


party is of little . value with the 
as that ofa partition amin, 


of its c used as a public way. He 
strates net that there were only twà 


a: Went 
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‘toads (rastas), viz., Nos. 79 and 152. He the village of Sidhari, close to Azamgarh; 
speaksofa path existing over No..320 but Connectingthe Muhammadabad. and the 
he does not speak of that.being treated by Ghazipur.roads and „passing close to the 
the parties as a-public path. : -houses of the parties. . |  . - : 
On this review of the evidence I am Onaconditional order being made against- 
definitely of. opinion that there was no.the applicant under section 133, Criminal 
reliable proof beforethe Magistrate that Procedure Code, he appeased to. show cause 
any public. right of: way. had arisen against it and pleadea: . ; 
over the land in question. by dedica- Firstly; that the drain in question was 
tion to the “general, public. Indeed, the fifteen or sixteen years old ana did not 
Magistrate seems to have had doubts inthe cause any inconvenience to . anybody, ` 
matter to judge from. the following naive and secondly, that, the portion: of 
Iemark which occurs in his judgment. the alleged road over which it had 
Dealing with the fact .that the land been -built was his private. property 
(No. 320) was recorded as ' banjar” atthe (it was undoubtedly assigned -to him 
tune of partition hesays:— `-  .. ata partition. in I9I2) and: that there 
“ This may be no wonder as every one Was no public. right of -way. over. it; 
might have thought of utilizing. his share The learned Sessions Judge wasof opinion 
of the village paths in other ways when that the moment a bona fide dispute as to 
opportunity arose, so they. were better title was raised by the defendant, the juris- 
saoWn as “banjar” lands." |. — aiction of the Magistrate was ousted and 
_ It appears to me that the fact that there the Magistrate was bound to stop the pro- 
is no recordin the Settlement of village ceedings and to refer the parties. to a ciyil 
papers of any public right of way over Suit. That view is supported bya ruling 
.this land and the further fact. that the of a Judge of this Court in Emperor v. 
land was dealt with at partitionina manner Dost Muhammad (1). That ruling has 
quite inconsistent with the existence of recently been dissented from by a Full 
any such right definitely refute the case Bench of the Calcutta High Court in Ram 
put forward on behalf-of the complainant Sagar Mondal v.. Alek Naskar (2) and in 
and dispose of the evidence which was our ‘opinion it is incorrect. No .such 
led in support of it. PE . limitation on the jurisdiction .of the Magis- 
.. We have here no case of a complaint trate is to be found in the language of the 
made by one of the general public alleging Code. -On objection being taken by.the | 
the violation. of a public right.of way. defendant under section 135 (b), the M agis- 
The complainant is a -zemindar; the oppo- trate was entitled to decide, whether his 
S te party is also a co-sharer in the village conditional order was reasonableand proper 
and the complainánt'sneighbour,andevery- or not, that is to say, he had to decide "whe- 
thing about the case suggests the conclusion ther the defendant had unlawfully obstruct- 
that what was brought before the Court eda way whithisor may be lawfully used 
was nothing more than a ‘squabble about by the public, . 
a private right of way.- Disputes of this ^ Although'he considered that the learned 
nature are not to be decided in the Cri- Magistrate had no jurisdiction to decide 
minal Courts. ... MT l Eod the point, the learned Sessions: Judge 
"For the above reasons, I hold that the went on to consider the case on the merits 


Sessions Judgé's recommendation should and has held that the Magistrate came to. 
be accepted and the order of the Magistrate a wrong conclusion onthe evidenceand that 
discharged, ^ .- Km there was no public right of way.over the ' 
Daniels, J.—(M arch. 29, 1923))—Thisisa land in dispute. The principles by: which. 
Reference by the learned Sessions Judge the Court "ís.guided in cases.of revision are. 
of ` Azamgarh ^on -an ‘application ; by well established and-it ‘would not be nex. 
‘Abdul Wahid Khan asking this Court cessary torefertothem but they have been ' 
to set aside in'--revison’ an ordér to some extent. questioned in the course. 
passed against the applicant ‘tinder Sec- of the argument. “A High Court-undoubt-: 
tion 137, Criminal Procedure" Code. The (2) 67 Ind. Cas. 127149 C. 682; 26. CL. W:N. 442] < 
order relates toan alleged kacheha road in 35 C.1«.] 247123 Cr. L.]. 353. | 
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édiy has jurisdiction to entertain a 
revision on grounds of fact, but it is equally 
well establishedthat this powershould be 
very spiringly excercised. There is a 
well marked: distinction between an applica- 
tio, it revision’ and an appeal. It would 
be futile for the Legislature to grant the 
right of appeal in some cases and to withhold 
it in others if the High Court under the 
guise of a revision were to allow conclusior.s 
“ offact based on evidence to be canvassed 
and attacked on the footing ‘of an appeal. 
Broadly speaking, the rule is that the 
High -Court will only entertain a revision 
on. facts where either there is no evidence 
to support the finding or where the find- 
ing arrived at is perverse or such as no 
reasonable man could have arrived at on 
the.evidence produced. The case law ‘on 
the ‘subject is collected . in Sohoni's 
Criminal Procedure: Code, but the gist. 
of the matter was admirably put by Piggott, 
Je in Ahsanullah Khan v. Mansukh 
Ram (3). A 
. 4 The- revisional jurisdiction of this 
Court can always beexercised in order to 
prevent a gross aud palpable failure of 
justice, Atthesametime, it should not 
be so exercised as to make one portion 
of the Code of Criminal Procedure conflict 
with another, as would be the case were 
this Court to permit the practice to grow 
up.of invoking its. interference in revision 
so às 1ó.give a right of appeal where such 
right.is definitely excluded by other 
provisions of the Code of Crimiral Pro- 
cedure.” ^ 
‘In this respect there.is no difference 
between a reference and a revision. A per- 
son invoking the revisional jurisdiction of 
the Courtis boünd, according. to the prac- 
tice of the Court, to apply first to the 
Sessions Judge or District Magistrate. If 
the latter considers that-a caseforrevision 
is made out, he reports the matter to the 
High Court, under section: 438, Criminal 
Procedure Code, witha view to the High 
Court: exercising :its revisions] powers 
under section 439. If the Sessiofis Judge. 
or. District Magistrate considers that the: 
- application should not be: entertained; .he, 
rejects.it, leaving the aggrieved. party 


3) 25 Ind. Cas, 3903-36 A. 403 at p.405; 12 A, 
nai 15 Cr, Ls Je 598: PE cc a 
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tion 439 makes no distinction between the 
two cases. l 

The Magistrate has used, in the course 
of his order, some loose expressions which 
are cr ticised by the iearned Sessions 
Judge, but his substantial findirg is 
that, “It cannot but be concluded that 
these banjar portions of No. 32e (the plot in 
dispute) were recorded all tLrougb as pub- 
lic passages and not private aida 1ese1vea.”’ 

Naturally, a village by-road of this kad - 
would only be used by persons liviz g/in 
the village or by persons haviig occasicn 
to visit the villege, but tle Magistiate 
does distinctly find that there is a public 
tight of way over the road in questien 
which has been obstructed by tle deferd- 
ant. The defendant's plea that tle drain 
had been in existence for twelve or fifteen 
years has been found to be, and undoubtedly 
was, false. The parties, who are next door 
neighbours and near relations, have falien 
out, and the drain has been recently dug 
for the express purpose ci blockirg tle 
tight of way which previously existed. 
The oral evidence strongly supports tle 
conclusion -at which the Magistrate Las 
arrived, Apartfrom the complainant him- 
self, and witness Sadapkal Singh, who 
may be attacked as having rad sore liti- 
gation with the defenaarnt's.nciler, wko 
state respectively that tLe 1cac in question 
is used by people carryirg Gead budies to 
the buring ghai ‘and by ekkas, tumtims 
and carts, the complai)-art las called tke 
jatwari of the village, tke Secietaiy.of ile 
Municipal Board, and a Veteriraty Assist- 
ant. The $aiwari distinctly  deposes 
that the road is a. public’ way usea -by 
people. generally and by ekkas ara 
carriages and that he has seen it so used 
during the last thirty or thirty-five years, 


lie Secretary of the Municipal Board 
describes it as a hachcha toad conrecürg 
Ghazipur and the MuLarmadataa fucka 
roads, and states that he has oftenjat:ed 
over it in an ekka or hackney cattiageeitl er 
to goto the house of the compla:r art or tle 
house of another man named Abdul Aziz 
Khan, these- being the only housés in tle 
village Which hé happens to have occesicn 


to: áppl to -the High Court direct, . Sec- ‘to visit. This witress is a man of positicn 


"who is not likely have given false evi. 


Üence,*and the mere tact that Le visitcd. 
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the complainant's house-is no reason for ' 


rejecting his evidence as false. M. Roshan 
Khan, the Veterinary Assistant, Azamgarh, 
gives similar evidence and says ‘that he 
has used the road not only to visit the com- 
plainant but to visit the bungalow of Munshi 
Muhammad Idris whoissaidto bea Deputy 
Collector living at Sidhari, The evidence 
called forthe defence does not rebut this 
case; indeed, it contains a good deal to 
. support it. These witiesses put forward 
the false story of the drain having been 
in existence for ten or fifteen years but the 
very first witness admits that all the Babus, 
l.e., the zemindars, and other persons 
go viathat path. In fact, the main burden 
of his evidence was that the drain was 
old aud did notconstitute am obstruction. 
The defendant has. in fact not. relied on 
his oral evidencein this Court. He relies 
eatirely on the fact that the plot in suit 
was not shown as road but as waste land 
at the Settlement, and that it was divided 
between the different co-sharers at the 
partition. The former fact is not corelu- 
sive, and as to the latter the amin who 
carried out the partition has been called 
and he deposes that all the public paths of 
the village: were divided up between the 
co-sharers at the partition. It appears to 


me, therefore, that thisis emphatically rot. 
a casein which this Court would be justi-. 


fied in interfering in revision on the facts, 
and I would reject the application. 





There being a difference of opinion be- 
tween the learned Judges composing the 
Bench, the case came before Mr. Justice 
Walsh who recorded the following judg- 
ment :—- i 

Walsh, J.—In this case a Magistrate, 
on the complaint of one. Abdullah Khan, 
has ordered hisneighbour one Abdul Wahid, 
to remove anuisance, to wit, a drain drug 
in an alleged públic road in front of the 
latter’s house so as to obstructthe passage 
of -the public and of the complainant. 
The order was made undersection 133 of 
the Criminal Procedure Code, An appli- 
cat on in revision was made to the Sessions 
Court of Azamgarh. The Sessions Judge, 
being of opinion that in substance there 
. a8s.no evidence upon which it cpuld 

-properly be held that the road was a public 
way, and that it was an abuse of the pro- 
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cess of the Court to attempt to put the 
powers under this section in motion at all, 
referred the matter to the High Court. 
Mr. Justice Daniels, before whom it came, 
referred it to a Bench of two Judges ; in 
due course it came before Mr. Justice 
Lindsay and Mr. Justice Daniels, anda 
difference of opinion has arisen both as 
to whether it could properly be held, on the 
evidence, to be a public road, ang, further, 
waether, assuming the view of the Magis» 
trate to be erroneous, it was not a merely 
debatable question of fact with the decision 
of whichthis Court ought not, following 
the well established principles, to refuse 
to interfere. . 

In my opinion, there is, upon tke evi- 
dence, no real controversy of fact at all, 
except in so far as the question whether 
an inference of prior dedication to Le 
drawn from anadmitted state of- facts 
may be said to beitself a question of fact. 
It is, perhaps, more properly described 
asa m xed question of factand law. It 
will, therefore, be convenient to set out 
the history of this way as disclosed by 
the evidence. E 

The way is kachcha. It has never been 
ptoparly made up, andit hascertainly never 
been repaired by any public autbority 
even if any kind of casual repair has ever 
baan done to it. It forms a kird of irre- 
gularor tortuous base to atriangle, tke siccs 
of which consists of two packa ,roads 


.which imay be described as main roads, 


and which are undoubtedly. roads vested 
in the District authority. Tke apex of 
the triangle is formed by the junction of 
these two mhinroads where they ntersect 
atrightaugles. It might be described asa 
short cut, ‘ot loop, connecting these two 
roads, and cutting of the two sides of tbe 
tr angle. Butits construct on, and course, 
as well as the absence of any work of repair 
to it by the road authority, all show that 
it was not brought into existence to serve 
this purpose. It passes the houses of the 
complainant and defendant who were 
formerly co-sharers. It clearly came into 
existence as a village by-road, or path, 
for the use. ini benefit Hs pin 
ing. of occupying, or wishing to vitil 
iuc hon ses aud. jd ‘which it feeds. The 
yncontra dicted evidence, for example, -that 
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of a Secretary to a Municipal Board, and 
of a Veterinary. Surgeon, shows that it has 
'béen used-indifferently by members of tre 
" public visiting the places of persors 
‘abutting on the, road, without objec- 
tion,- though - this. user must in the 
, nature of things have been quite casualand 
interm ttent. This sort of user is acommon 
incident in the case of all private roads 
which serve some purpose other than 
‘putposes*exclus vely those of the owners, 
who would not be likely to interfere, even 
if -he knew of it, ifit did not injuriously 
affect his own interests and it certainly 
cannot, $#0- moin, betreated asa ground tor 
convert ng a private way, ifitis one, irto 
a.public way. The patwari has known 
and used this road for mary years, and 
isquite satisfied that. itis public. But 
it would be tuteasonable to expect, in the 
cage of such an obvious local convenierce, 
the use of which created no nuisance, 
a village owner to make himself generally 
unpopular by interference with every, iso- 
lated user of this kind or with user by 
villagers, Itisequally truethatifhe wished 
to interfere, he might find the labour of 
` -doing so a greater burden than the main- 
tenance of his right was worth, and so be 
pursuaded tolet the latter go, and throw 
the road. definitely open to the public 
by a tacit dedication. In .England lard- 
owners were very fond of doing this in 
order to throw the burden of repair on 
to thé rates, üntil the Highways Act of 
: 1835, intervened, and prevented automatic 
dedication without certain formalities, 
which included the consent of the Road 
Authority and. their right to require tke 
road to be properly made up first. 
. It, therefore, becomes material to inquire 
when, and in what way, the act of dedi- 
cation, - other than that.to be inferred 
from subsequent permissive vser, is said to 
have taken place, and what evidenceof it 
is.to be found in the documents. It is 
to Be observed that, originally, before parti- 
tion, the land washeld jointly by co-sharers, 
This fact makes the necessity o£ inquir- 
ing when the dedication was made, all 
the more material, It was admitted in 
argument before me that it could not te 
suggested that. it had been mace sice 
~ the partition. | But one Co-sharer of in 
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undivided shate cannot dedicate to the 
public a way over the common estate 
without the consent of his co-cwners. The 
act must be the concerted act, at one given 
moment, of all the joint owners. Jt is 
odd that the complainànt himself, who 
must be taken to be either one of the 
original dedicators, or the ` successor-in- 
title, did not venture to assist the Court 
in this matter by explaining how it 
happened. Indeed, the language of lis 
complaint indicated (though it would be 
ünduly hard to infer much from this fact) 
that he regarded the way as apurten- 
ant to his own residence, and tte uer as 
mainly for those who came there. Neither 
thejudgment of the Magistrate, nor that of 
Mr. Justice Daniels, contains ary finding 
as to the actual dedication. The truth is, 
that not only is there no evidence of a 
joint dedication but that such evidence 
as there is, isinconsitent with it, At 
the Settlement in rgor the plot or soil 
over Which the way passes was described 
as '' waste," or ''fallow," and not as 
"rasa." By the partition in 1910 
all village paths remained Joint and were 
allotted to these who had jointly held 
the lands over which such ways passed. 
This was a justand almost incvitzlle 
proceeding, and in the absence of clecr 
evidence of a prior dedication is really 
fatal to this claim. I come, therefore, 
to the conciusion that, upon the admitted 
and uncontradicted facts of the case as 
presented in eviderce by both s‘des, (dis- 
regarding the foolish and dishonest alle- 
gation by the defence that the drain itself 
was old),& Judge would have to direct 
a Jury that there was no evidence uron 
which they could find that there had 
been a dedication, and that a findirg in 
the affirmative would really te perverse. 

As to the question of Jurisdiction, ny 
brothers are agreed, and perhars it does 
not fall to me to express any opinion. But 
the whole case is before me, end I wi}! 
merely content myself with sayirg thet 
I agree that theMagistrate bad jurisdiction. 
The fallacy in Emperor v. Dost Mehan wed 
(1) Hesin the confusion between jurisdic- 
tion and discretion, which latter was tte 
second point lcft more or less open by the 
Tull Bench in Ram Sagar Mondai v, Alek 
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| Naskar (2). The section is quite plain. 
The Magistrate must deal with an alleged 
"publie " way even though itis disputed. 
But it is obvious that these summary 
powers were primarily intended to be 
exercised in cases where there was no 
question that the way was one vested 
in the public, and ‘when that question is 
Seriously disputed, and its decision becomes 
a difficult matter of mixed fact and law, 
a Magistrate clearly has jurisdiction 
to exercise his discretion by declining 
to decide it, and sending the parties 
toa Civil Court, It is impossible to 
peruse the judgment of the Magistrate in 
thiscase without realizing that he failed 
to appreciate the principles of law under- 
lying a controversy of this. kind. You 
cannot convert private property into pub. 
lic merely because it looks as though it 
ought to be, and because to do so would be 
convenient to a section of the public who 
have enjoyed permissive user over it, 
and I agree with the Sessions Judge that 
the Magistrate ought in this case to have 
declined to decide it. — oer 

Finally, I hold that, in finding that this 
wasa public way the Magistrate misdirected 
himself, and did so without any evidence 
tojustify sucha finding; thatthe complaint, 
whatever trespass the act committed 
upon the complainant’s joint rights over 
the private way may have amounted to, 
which is a matter for a Civil Court, was 
an abuse of section 133 of the Criminal 


Procedure Code; that the Reference must . 


be accepted, and the whole proceedings 
set aisde. l 


Z. K. Reference accepted. a 


PATNA HIGH COURT. 
CRIMINAL REVISION No. 280 OF 1023. 
; June 6, 1923. 
. Present:—Mr. Justice Foster, 
Chaudhry MANDAR—PETITIONER 
m vegsus 4 
EMPEROR-—-OrrostTE PARTY. 
Criminal Procedure Code (Act V of 1898), 
8, 476— Order for prosecution— Reasonable prob- 
ability of conviction, : $ 
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* An order under section 476 of the-Criminal 
Procedure Code should not be passed unless there 
is a reasonable probability of conviction: [p. 
56, col. x.) P ou tS 

Jadunandan Singh v.'` Emperor, 4 Ind. Cas. 
710; 37 C. 250; 14 C. W. N, 330; 10 C. L. J. 5641 
rr Cr. L J. 37, followed. 

Criminal revision from an order of the 
Sessions Judge, Bhagalpur, dated the 
igth March 1923, affirming that of the 
Suk-Divisional Officer, Supaul, dated the : 
13th February 1923. - an ii 

Mr, S. P.. Varma, for the Petitioner. 

The Assistant Government Advocate, for 
the Opposite Party. a 


JUDGMENT.—The petitioner lodged an 
information at the ‘hana on the 24th De- 
cember Jast te the effect that some bundles 
of paddy and a lota had been stolen from 
his threshing floor the previous: night, 
He came to the ihana with the chowkidar 
and the man. accused ot'having stolen 
the paddy, namely, Gokul. The Sub-In- 
spector., searched | Gokul's house and 
found some paddy which Gokul ad- 
mitted that ke had stolen from the 
complainant. shat confession of Gokul 
made to a. Sub-Inspector would not 
be admissible against Gokul but 
it will be admissible when tbe present 
petitioner brings it torward in Court as a 
justification for his havine complained to 
the Court subsequently. Tre Süb-Inspect- 
or reported the case to be false and the 
petitioner thereupcn moved the Sul? Divi- 
sional Magistrate. His petition was quite 
cotrectly treated as a complaint and he 
was examined on oath, and the Magistrate 
proceeded quite in accordance with the 
proivisions of section. 202 of the Criminal 
Procedure Code. He examired 17 witnesses 
in all, out of whom eight were ' pro: 
duced by .the petitioner as complair- 
ant ard nine were produced by the 
Court Sub-Inspector, After. this the 
Sub-Divisional Magistrate proceeded to 
dismiss the complaint passing an ordet of 
dismissal after enquiry made. But he was. 
bound tarecord his reason for “dismissing 
the complaint. Phe order which the Magis- 


. trate passed on the order sheet no doubt 
. will have to stand as his reason for dismiss- 


ing the complaint. Ihe Magistrate also pro- . 
ceeded and passed an order under section 476 
of the Code -aud 1 bavé ro doubt, that he- 


f 
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had jurisdjetion to do so inasmuch as the 
‘recording of the complaint, the enquiry 
‘and dismissal of the complaint were judicial 
proceedings. But he was also making an 
‘enquiry under section 476 and his order 
that I have referred to must also be taken 
to be a summary of the result of the enquiry 
under this section: ‘The petitioner urges 
that tae Magistrate hdd no jurisdiction: 
: to call upon the complainant to prove his 
case, butthe rulings which he cited are 
not apposite, for in those cases the peti- 
tioner had not approached the Magistrate 
of his own accord, The only fault that 
Ifind with the order is not as to jurisdiction, 
but the absence’ oi judicial discfetion. 
After examining 17 witnesses the Magistrate's 
only reason (that deals directly with the 
merits ot the case) for dismissing the com- 
plaint and passing the order under section 
476is the improbability that one ofthe 
accured, not Gokul; should act in a way 
that was described on the side of the pro- 
secution; The Magistrate disbelieved that 
that accüsed would have kepta stolen 
lota. in his varandah. Nothing is said 
about Gokul.and nothing more is said 
bearing directly on the merits of the case. 
Had there been anything which pointed 
directly to the clements of the offence 
described in section 21r, Indian Penal 
. Code, elements which are very strictly 
defined and limited, the Magistrate would 
surely, after giving the careful attention 
which*he says he gave, have been able to 
put his finger upoi them. It is no use 
passing an order under section 476 unless 


there is a reasonable probability of con- ' 


viction and the very.meagre gsounds given 
by the learned Sub-Divisional Magistrate 
indicate that this case is not one in which 
tne Court could have kad any such reason- 
able apprehension of success as is necessary 


when an order is passed under section 476, > 


Jadunandan Singh v. Emperor (r). The 
case was à petty village quarrel, and the 
action of the Magistrate would have the 
ehect'of interference in a matter that is 
not primarily an offence againste public 
justice, In this connection, I adopt the 


- 


. (t) 4 Ind, . 7104 3 C; 250; .14 C W, N. 
330; 10 C. L, gen; i1 dr; Ie Je37 
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principle laid down in the case of Ram 
Prosad Malla v. Raghubar Malia (2). 

I, therefore, set aside the order passed by 
the learned  Sub-Divisional Magistrate 
under section -476, Criminal Procedure Code, 

K; S. D. Order set aside. 


. (2) 4 Ind. Cas, 6137 €. r3atp.20; 13 C. Wi 
N, 1038; ro Cr. In J. 454. 
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MADRAS HIGH COURT. 
CRIMINAY, Revision CASE NO, 696 
OF 1922. 

CRIMINAI, REVISION PETITION No, 582 

eS OF 1922. 
| February 6, 1923. 
Present: —Mr. Justice Spencer. 

Ih re AVADAVYAPPA MUDALIAR— 

| ACCUSED—PETITIONER, 

Penal Code ( Act XLV of 1860), ss. 341, 447, 
504-—W rongful vesiraint and insult in Court com- 
pound—Criminal trespass, conviction for, whether 
justified — Intent, necessary. 

Accused was convicted of offences under sec- 
tions 341, 447 and 504 of the Penal Code for having 
wrongfully restrained and abused a person in a 
Court compound in order to prevent him froni 
bidding at an auction; 

Held, (1) that the convictions under sections 
341 and 504 were justified; 

(2) that having regard to the facts: — 

(a) that the Court compound was open to 
the public} 
(b) "that there was no suggestion that the 

i accused entered the compound with the 

intention of intimidating, insulting or 
annoying the Magistrate, assuming that 
the latter was the person in possession; 

"(c) that there was no complaint of trespass 

by the Magistrate; 

the conviction under section 447 of the Code 


‘was not justified. 


Chandi Pershad v. Evans, 22 C. 123; 11 ‘Ind, 
Dec. (N. 8.) 83, relied on. : ml 

Petition; under sections 435 and 439 
of the Code of:Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of tie Court of the Sub-Divisiona! 
Magistrate, -Ramnad, in Criminal Appeal 
No. 48 of 1922, preferred against the judg- 
mert of the Court of Stationary Second 


Class Magistrate, Sattur, in Calendar Case . 


No, 50 of 1922, 


LI 
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WAHARI MANDER. Y. EMPEROR. 
.. Mr. F, S. Vaz, forthe Petitioner.. 


-Mr. V. L. Ethiraj, for thé. Public Prose- 


.cutor, for the Crown, 


ORDER.—The | petitioner. has pen con- - 


-victed ‘of . offences punishable under 
sections 341, 447 and 504, Indian Penal Code, 
for having. wrongfully restrained the com- 
plainant, who. is an arrack renter, from 
going and bidding -at the arrack sales held 
in the Sub-Magistrate's Office, Sattur, and 
for having abused him, . 

The facts that the petitioner pushed 
ard. obstructed the complainant andin- 
tentionally insulted him have been found to 
be proved by the evidence in the judg- 
ment of the Magistrate who tried. the case 
and the Magistrate who heard the appeal. 
The facts found by them constitute the 
offences defined in sections 34r and 504. 
The language found to have been used 
by the ‘petitioner towards . the complainant 
was such as would provoke^any person of 
ordinary temper to comit a’ breach-of the 
peace, The conviction under these sections 
must, therefore, stand. 

. The. joinder of a charge of Xena 
trespass. (section 447),-in the circumstances 
of.the present case, was in my opinion un- 
- called for. ‘Lhe ofterice of criminal trespass: 
is compoundable under section 345, Criminal 
Procedure Code; by the person in posséssion 
of the property trespassed upon. There is 
no suggestioi- that the. accused entered 
the Court compound, which is-a place open 
to the public, with the intention of inti- 
midating, insulting or annoying the Sub- 
Magistrate assuming that he was the person 
in possession. 
granted that when the accused entered 
the compound he intended to commit 
an offence, the prosecution has.not proved 
that the Court compound was at the time 
“in possession of a complainant, who could 


compound the offence ünder section; 345, . 


Criminal Procedure: Code (vide Chandi Per- 
shad v. Evams. (x). ‘Moreover, there- was 
no complaint. of trespass from the: Sub- 


Even if it be taken tcr- 
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Magistrate. Section 447 appeats to have . 


been added in order to-énhance the ard 
ofithe other two-offences.. ^ 

b I quash the concviction;under this sec- 
tion and Feduce’ the sentence to the amount 


oor 2 
t 


(1) 4 22 C, 193) IX Ind, Dec, (N.S.) 83i i 


-— 


. they shoüld be released on bail.. 


E 57 


m A of a 1 
- 


tur d 


! 


of: imprisonment- already tindetgone ‘by 

the accused, . . `- 

“VN. V. 
Z. K, 


E éntence . reduced, 


-PATNA HIGH COURT. . 
CRIMINAI, MISCELLANEOUS CASE No, 15 
OF I923. : 

April 25, 1923. : 
Present ;— Justice Sir John. Buchnill, Kr, 
^ WABARI MANDER.AND OTHERS— 

PETITIONERS ` . 
Versus ' ; 
. EMPEROR—O»PPosrTE PARTY.. ~. 
Criminal: Procedure Code (Act V of 1898), 
s. 107—Magistrate, when can detain person in 
custody—Proper procedure. 


Where proceedings have been instituted against 
a person under section 107 of the -Criminel Pro- 


. cedurt Code itis onlyin thespecial circumstances 


referred to in sub-sections-(3) and (4) of that 
section that the law empowers a Magisttate to 
detain_a person in custody till the completion 


_ of the enquiry. [p. 858, col. r.] 


The sub-section can only be put into operation 
when a Magistrate, who has no powers to proceed 
under sub-section (1) of section 107 is led to believe 
that a person is likely to commit a breach ‘of the 
peace or to disturb the public tranquillity or 
to -do any wrongful.act which might possibly 
occasion a breach of the peace or disturbance, 
and cannot, by any other means, prewent the 
possibility ofsuch an occurrence, that he with his 
limited powers can arrest a person and hé mist 
send. him then to another Magistrate who has 
got adequate powers for dealing with the case, 
[p. 858, col. I.) 

: Raghunanfan Péfshaád vV. "Emperor, 32 €. 80; 
8 C. W..N. 779; 1 Cr; I. J. 775, followed. 

. Chidambaram Pillai v. Emperor, 31 M. 3153 
3M. L.'T. 311; 7 Cr. L. J: 360 (F..B.), referred to. 


. Criminal miscellaneous application. from 
an order of the Sessions Judge, Monghyr, 
dated the 22nd: March 1923, and of the 
Sub-Divisional Officer, - Mong hyr, dated: 
the 4th April 1923. 

Mr. G. C; Pal, for the- Petitioners., 


-JUDGMENT.- This" was an appicci 
made.to this Court on behalf of four persons; 
Wahari Mandér, Ramlochan Mander, 
Saukhi Mander and Kamal Das asking that: 
It is: 
indeed somewhat difficult: to: ünderstand" 
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-why or how they ever found themselves 


in gaol. Butit would appear that the 
Sub-Divisional Officer of Monghyr initi- 
ated proceedings under section 107 of the 


Criminal Procedure Code against the peti- 


tioners and, at thesame time, issued nutice 
against them under section 144 of the 
Criminal Procedure Code. Further, on the 
16th March, the opposite party, that is, 
the first party, made an application to this 
office that "the petitioners should be put 
in gaol as they, the complainant first. 
party, were in apprehension of personal 
injury or danger. , On this, the Magistrate 
issued warrants against these men on the 4th 
April, and, on that date, apparently, the 
Sub-Divisional Maristrate sent them, to 
Hajai purporting; presumably, to act under 
sub-section (3) of section 107 of the Crimi- 
nal Procedure Code. It may be also point- 
éd out that the warrants which were issued 
against tlese'men by the Magistrate were 
bailable warrants, Now, the applicants 


. made an application to be released on bail 


to the Sub-Divisional Officer but he refus- 
ed the application; and what, to my.mind, 
is somewhat more serious, is that an appli- 
cation was then madeto the Sessions Judge, 
who, after pointing out that the. accused 
“were in Hajat uidersection 107, sub-sec. 
tion (4) of the Criminal Procedure Code, 
declined to grant bail to the applicants. 
Now, I think, itis desirable to point out 
that it would certainly appear that, where 
proceedings have been'irstituted against 


„a person under section 107 of the Criminal 
Procedure Code,itis only in the .special 


circumstance referred to in sub-sections (3) 
and (4) of that section that the law em- 


powers a Magistrate to detain a person in 
custody until the completion of the enquiry. 


The point is that the sub-section can only 
be put into operation when a- Magistrate 
who has ño powers to proceed. under sub- 
section (1) of section 107 is led to believe 
that.a person is likely to commit a breach 


of the peace or to disturb the public tran- 


.quillity or to do any wron gful act, which 
might possibly occasion a breach of the : 


INDIANGASES, - 


[1915 


with the case. ‘The case of Raghunandan 
Pershad v. Emperor (1) appears to .lay 
this matter down very clearly. See also 
Chidambaram Pillai v. Emperor (2), where 
it was expressly held that a Magistrate 
has no jurisdiction to remand a person 
in custody under section 107, sub-section: (4) 
of the Criminal Procedure Code when such 
Person is not sent to him by another Magis- 
trate under section ‘1¢7 (3). Now, I find 
that it is said in the letter of explanation, 
which was given by.the District Magistrate 
(as a result of the rule issued by this Court 
on the gth April 1923) ard whichI may 
add is dated the r6th April last, that 
“W hari Mander and othersin the marginally 
noted case ” were granted bail of Rs. 3¢0 
each on the 14th April, as a result of. a 
Police report from which it appears that 
there was nofruther immediate danger 
of a breach of the peace. If it is quite clear 
that the four applicants here have been 


. thus admitted: to: bail there is nothing 


further to be done, but if thete has been 
any mistake and these particular four 
petitioners’ are not those who have been 
so admitted to bail then they- must be 


admitted to bail forthwith to the satis- 
faction.of the District Magistrate: E 


K. S. D, . Order accordingly. 
.(1) 3aC. 803 8C, W.N, 7791 1 Cr. J. 55. 
G) jj M. 3151 3 M. L. T. 311) 7 Cr, Lr. J.- 360 
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ALLAHABAD HIGH COURT. 
CRIMINAL 4: APPEAL No. 409 OF 1023, 
.. June 20,1923. > |” 
Present:—Mr. Justice Ryves and 
Mr. Justice Daniels, - 
UMED AND OTHERS—ACCUSED 


peace or disturbance and cannot, by any — PETITIONERS 
. other means, prevent the’ possibility of versus. — d 
. stich ar.occurrerce, that he with his limited EMPEROR—Oprosite PARTY, ` 
Penal Code (Act XLV of 1860), ss 


powers can attest such a person and he must an ee Ce ee 
send “him then to anotber Magistrate ; ——-Concerted attack by several persons 
pin = . 7 armed with lathis— F2 

‘who.has got adequate: powers for dealing, aifaokers, e CS PISA OF ACARD of 
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' Where five persons joined iu beating an elder 
person and beat him so mercilessly with lathis 
that his skull was fractured and eleven ribs were 
broken, and as a result of injuries he died two 
days afterwards: 

Held, that all the assailants .were guilty of 
murder and that it was immaterial by whose lathi 
the fatal injury was inflicted. 

Emperor v. Ram Newas, 21 . Ind. Cas. 663; 
35A.506;11A.L.J,804:t4 Cr. L.J. 615, Hanuman 
v. Emperor, 21 Ind. Cas. 1005; 35 A. 560; 11 
À.1,.].926; r4 Cr. L; J. 685, Emperor .v. Gulab, 
47 Ind Cas. 805; 40 A. 686; 16 A. L,T. . 7311 19 
Cr. L. J. 953 and Sipahi Singh v. Emperor,’ 71 
Ind. Cas. 234; 20 A. L. J. 900; (1923) A: I. R. (AJ) 
88; 24 Cr. L. J.106; 45 A. 130, followed. : 

Emperor v. Bhola Singh, 29 A. 282; A. W. N. 
(1907) 5114 A. L.J.207; ` 5 Cr. I. J.130, Chandan 
Singh v. Emperor, 43 Ind. Cas. 438; 40 A. 103r 
16 A. I. J. 11; 19 Cr. L.J. 150 and Dhian Singh 
v. Emperor, 14 Ind. Cas. 649; 9 A. L. J. 
180; 13 Cr. L. J. 265, dissented from, 


. Criminal appeal from an order .of the 
Sessions Judge, Mainpuri, dated the oth 
April 1923. 

The Assistant Governmént SUE for 
the Crown. ` 


JUDGMENT. —Niranjan; Banwari, Ran- 
jit and Umed were committed to the 
Court of Session at Mainpuri on charges 
under sections 148 and 302, Indian Penal 
Code. The learned Sessions Judge con- 
victed Umed under sections 148 and 304, 
Indian Penal Code, and convicted the re- 
mainder under sections I48 and 325. 
He sentenced Umed to transportation for 
life under section 304 and the other three 
to five years’ rigorous imprisonment under 
section 325. Umed appealed to this Court. 
On his appeol being admitted by a learned 
Judge of this Court notice was sent to 
Narinjan, Banwari and Ranjit to show 
cause why the conviction should not be 
altered in their cese and the sentence en- 
hanced accodingly . Niranjan has since died 
in Jail. The notice has been served on 
Banwari and Ranjit and no cause is shown 
on their behalf, We, therefore, take up 
the case of Umed on appeal and the case 
of Ranjit and Banwari in revision, 


Itis proved by the clearest evidence that 
Bhopal,.an elderly Kachchi of Narayanpur, 
was mercilessly beaten by the four ac- 
cused and one Gannu who-is absconding. 
There had been litigation between Bhopal 
on the one side and Niranjan end, Barwori; 
who ate brothers, on the other 
im which ss had been ° entirely 
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successful, with the result that there 
was the bitterest enmity against him 
on the part of Narinjan and Banwari. 
Oniy very shortly before this occurrence, 
Bhopal had obatined a decree under sec- 


. ting of the Specific Releif Act against them 


and was then putting his decree into exe- 
cution. Bhopal was taken to the hospital 
at Mainpuri where he died on the 13th 
January. The medical evidence shows 
that he was most mercilessly *beatc:n and 
his skull was fractured and eleven ribs 
were broken. 

The evidence against the accused is 
overwhelming. It consists of severaleye- 
witnesses who saw the assault in broad 
day-ightand who knew all. the accused. 
In the first report which was made on 
information given by Bhopal himself 
all. five are named. "The learned Sessions 
Judge has come to the conclusion 
that on the evidence the apparent inten- 
tion of the accused was to cripple Bhopal 
and not to kill him. He gathers this 
from the statements of the witnesses wko 
say that the accused were saying as they . 
were beating Bhopal that they would not 
leave him in a condition to fight a case 
in Mainpuri, We should have drawn a 
very differentinference from these remarks 
but it seems to us quite unnecessary to co 
so. There is no doubt that all the five 
e.ccused joined in beating Bhopal when he 
was on the ground with /athis end tle 
inflicted such serious injury to ham tk: ^ 


he died two days afterwards. They must 
have known that at the .]least 
they were  cuasing injury which was 


likely to cause death, and if death re- 
sulted they areal] guilty of murder, In 
such cases it is immaterial by whose lath 
the fatal injury is inflicted. The learned 
Judge has drawn a distinction between 
Umed end the other three accused before 
him, a distinction which we ore entirely 
uno ble to appreciate. It may be that 
Umed inflicted the first blow or even the 
blow on the heed but that does not dis- 
tinguish his case from that of the others, 
They afl joined in the attack end. the death 
wes the result of the beating inflicted by 
them all jointly. The learned Sessions 
Judge has relied on the.case of Emperor 
v. Bhola Singh (1). That case has not 
d 29 A, 2821 A, W.N. (1907) 51i 4A. L. J. 2074. 
Te Jt 8301 — 
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been followed in several later decisions 
and can no longer be treated as good law: 
vide Emperor v. Ram Newaz (2) Hanuman 
v. Emperor (3) and Emperor v. Gulab (4). 
In this case the decision of 2 Single Judge 
in Chandan Singh v. Emperor (5) which 
followed Emperor v. Bhola Singh (I) was 
expressly overrufed, A similar decision 
reported as Dhian Singh v. Emperor 
(6): was dissesnted from in Hanuman v. 
Emperor (3). The latest decision on the 
point -is that of Sipahi Singh v. Emperor 
(7. In our opinion all th accused ought 
to have been convicted of murder, end if 
they hed been so convicted and sentenced 
to death we should nothaveinterfered. As 
it is; wealter the conviction in the case 
of Umed from section 304 to section 302 and 
in the case of Banwariand Ranjit from 
section 325 to section 302. We maintain 
the sentence of Umed of transportaton 
for life and enhance that of Banweri end 
Ranjit to trensportation for life with 
effect from the 9th of April 1923. ‘The 
sentence under section 148 will remain 
and run concurrently. 

M. A. A, Sentences enkanced. 


(2) 21 Ind. Cas. 663: 35 A. 506; rr A. IL. J. 8045 
14 Cr, L.J. 615. . 

(3) 21 Ind. Cas. 1005; 35 A. 560; 11 A. L. J. 
926; 14 Cr. L. J. 685. 

(4) 47 Ind. Cas, 805; 40 A. 686; 16 A, L. J. 7314 
19 Cr. L. J. 953. 


_ (5) 43 Ind. Cas. 438; 40 A, 103: 16 A. I,J. IH 
rg Cr. Lej. 150. 
(6) i4 Ind. Cas. 649; 9 A. I. J. 180; 13 Cr. L. J. 


j (7) 71 Ind. Cas. 234; 20 A. L. J. 900; (1923) A. 
I. R: (A.) 88; 24 Cr. I. Jj. 106; 45 A. 130. 
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OUDH JUDICIAL COMMIS SIONER’S 
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CRIMINAL APPLICATION No. 120 OF I92I, 
October 21, 1922. 
Puesent:--Mr, Kanhaiya Lal, J. C. 
DWARKA SINGH—AccuszEp 
versus 
EMPEROR-—COMPLAINANT? 

Evidence Act (I of 1872), s. 33—Statemeni 
vecorded in ome case, when can be treated as evidence 
in another— Essentials to be proved —Pvactice, 

Thé evidence of & witness recorded in one case 
cannot be admitted ds evidence in another case 
unless. the requirements of section 33. of the 
Evidence Act are coniplied with, [p. 861, col. 1.]. 
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Where, therefore,in a case under section 394 
of the Penal Code, the complainants were not 
examined, a Police Constable having been pro- 
duced to show that an attempt was made to gum- 
mon them but they were not found, and the evi- 
dence of-one of the complainants recorded in 


another case was admitted by the Magistrate: 


Held, that inthe absence of proof that the 
complainant could not be procured withont an 
amount of delay, expense and inconvenience, her 
evidence could not be treated as evidence in the 
case, [p. 861, col. 1.] : 2; 

Emperor v. Kangal Mali, 26 Ind. Cas. 161; 41 
C. 601; 15 Cr. L. J. 713, dnnavi Muthiriyan v. - 
Emperor, 28 Ind. Cas. 518; 39M. 449; 28 M.L.J. 
329) 17 M.L. T. 214; (1915) M. W. N.229; 16 Cr. 
L.]J. 294, referred to. 

Ápplication against the order of the 
Sessions Judge, Gonda, dated 3rd Septem- 
ber 1921, upholding that of the Megis- 
trate, First Cless, Gonda, dated the 8th 
August 1921. 

Mr. R. F. Bahadurji, for the Applicant. 

The Government Pleader, for the Crown. 


JUDGMENT.—The accused, Dwarka | 
Singh, has been convicted of an offence 
under section 304 of the Indien Penal] 
Code and sentenced to rigorous imprison- 
ment for one yeer. 

The story for the prosecution is that, 
on the 13th February last, at about 11 
P.M., Musammat Menreji end her mother. 
in-law, Musammat Mcina, were sleeping 
in their house when the accused and three 
other persons entered the house and attacked 
Musammat Manraji and stripped her of 
her ornaments and forced Musammat 
Maina to-point out where the ornaments 
were buried. In the report made by 
Musammat Manraji tothe Policeon the 
next day at noon Dwarka Singh was des- 
cribed asone of the persons, who entered ` 
the house and robbed her. The statement 
of Dwarka Singhis that his name was intro- 
duced at the instance of Sukhpal Singh, 
with whom he was on bad terms and to whom 
the woman is said to have first gone to get 
the report written. 


The only. direct evidence produced, in 
the case is that of a person named Sahib- 
din, who professes to havegone to the- 
place on hearing the cries and seen Dwarka. 
Singh and another person removing 
ornaments from the parson of Musammat- 
Manarji:- Musammat Menreji and Mus- 
ammat Maine have not been examined, 
A Police-Constable was produced to show 
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that an attempt was made to summon 
them but they were not found. Og the 
20th July 1921 the accused filed an appli- 
cation asking that botn the women should 
be examined and an order .was passed 
directing the issue of a warrant for theit 
proiuction. No warrants were, however, 
issued. -An attempt was. made.to serve 
Musammat Mantaji with summons .a. day 
before: the date fixed for hearing but it 
ws unsuccessful. The reportof the Police 
Constable was that her where abouts were 
not known. The accused, however, states 
that botn the women are stillin the village 
and are avail;ble for giving evidence. 
The Courts below treated’ the 


ina casein whichanother accused was charg- 
ed with the same offence 'as ‘admissible 
under section 512 of the Code of Criminal 
Procedure. But in the absence of proof 
to show that tne attend nce of Musammat 
M.n:aji could not be procured. without an 
unreasonable amount .of delay, expense 
and inconvenience, .it was necessary for 
the Trying Magistrate -to have taken fur- 
tüer steps to summon her again or to issue 
“a warrant for her production, and if the 
accused insisted, for the production of 
Musammat Maina too, "The statement of 
the Police Constable that he went thrice 
to the house of the womenand wás unable 
to find them in the village is not suflicient 
tə establish that their attendance’ was 
not procurable or that there "would have 
been undue delay if warrants hed been 
issued for tneit production. In fact, the 
order'of-tre Trytug Magistrate directing 
the issue of a^warrant for the production 
of the compleinants was never complied 
with. Jd rc 

The .evidence.of a witness recorded in 


another casep cannot beadmitted as evi- .: 


dence in this case; under section z3 of the 
Inaian Evidence Act (I of 1872), unless 
the requirements of- that section are com- 
plied with. -As the accused -insisted on 
the examination: of‘ the- complienants, 
a further attempt should: have been made 
to enforce -the attendance of the women 
who were the chief witnesses. in the case. 


The evidence of Musammat,Maina has not | 


even been brought on the record and that of 


Musammat Manraji femains withouf cross- 


examination, In -Emperor v. Kanga Maii 
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L evidence - 
of Musammat Manraji which was recorded : 


. &Ór 


(2 and Annavt Mulhiriyan v. Emperor (2) 
-the learned Judgés pointed out. the danger 
of allowing statements made in another case 
“to be used as evidence without adequate 

steps having been taken to ensure the 

attendance of those  witnessesin Court, 
The Trying Magistrate.is, therefore, direct- 

.ed to secure the attendance of Musammat 

Manraji and Musammat Maina and to 

record their evidence in the presence of tke 

accused in the manner required by law. 

Such evidence, when recorded, should 

be certified and submitted to this Court 

. within one month from this dete or earlier, 
-if precticeble. 

K. S. D. & Z. K. Order accordingly, 

(1) 26 Ind. Cas. 161; 41 C. 601; 15 Cr. L.. ]. 713. 

(2) 28 Ind, Cas. 5x8; 39 M. 449; 28 M. L. J. 3293 
17 M, T,. T. 214; (1915) M. W, N. 229; 16 Cr, L. J. 
2945 
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PATNA HIGH COURT. 
CRIMINAL MISCELLANEOUS REVISION 
NO, 19 OF 1923. 

June 6, 1923. |] 
Present..—Mr. Justice Foster, 
MANIRUDDIN AND OTHERS— : 

PETITIONERS ` 
“WÊrSUS 


: EMPEROR— OPPOSITH PARTY, 

. -Criminal Procedure Code-(-Act V’of--1898), 5 -` 

IIg Consideration justifying arrest —M agisirate, 
duty of—Stubsiance of report not vecorded-—Order, 
begality of. : 4 
` “In order.to take’ action under section I14 of 
the Crim-nal Procedure Code, the Magistrate 
must be.of opinion that the only way of preventing 
an imminent breach of the peace 15 to commut 
the persons concerned to custody and must put 
on record the substance of the Police or-other 

n by which he is influenced. : 

. Where a Magistrate’s order commiting: certain 
persons to custody did not state who had made 
the report, or'what in particular was stated in 

«the report: ' | : 

Held, that the Magistrate could not be said 

to have proceeded on any information to the 

effect that the arrest of those persons was the 
only way to preserve & breach of the peace and 


the order was, therefore; illegal. ^ — ^ 
- Criminal miscellaneous revision: from an 
order of the Sessions Judge, Monghyr, 
‘dated the 3rd: May: 1923 affirmirg that ok. 
the. Sub-Divisional Officer, . Monghyr, dated 
"the.ist May 1923. 
‘Messts. Akbari and :Nooruddin, -ior -thè 
Petitioners: - "oW aor 
The Assistant Government Advocate, for | 


the-Opposite Party. 
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D EZNABANDHU RAJAGURU V. VISHWARASARAVI LACHANNA DORA; 


 : JUDGMENT,---In my opinion the order 
.refusing bail and committing the applica- 

auts to custody is defective. Section 114 
- provides that, whenever it appears to the 


Magistrate upon the report of a Police . 


fier or upon other information (the 
substance of which report cr information 
Shall be recorded by the Magistrate), that 
there is reason to fear the commission of a 


breach of the peace, and that such breach | 


of the peace cannot be prevented ctherwise 
thau byimntediate arrest of such person, the 
Magistrate mav at any time issue a warrant 
.fot: his arrest. ‘here are two stringent 
elements in these provisions which ate 
obviously directed agaiust any ill-consider- 
ed precipitancy on the part of the Magis- 
tiate, "The Magistrate must be of opinion 
that the only way of preventing an iniminent 
breach of the peace is to commit the persons 
to custody and the Magistrate must put 
on record the substance ol the Prlice or 
other report by which he is influenced. 
The latter provision is, in my opinion, in- 
tended as a safeguard with a view to the 
protection of persons whose liberty is 
affected by such order and who may have 
resort to the Superior Court under section 
498 of the Criminal Procedure Code, or any 
other provision of the Code. Now, the 
.Magistrate's order cannot, in any sense, 
in my opinion, be regarded as a record 
-of the substance of a report. It is not 
stated who has reported or wnat in parti- 
cular has been stated in the report. Look- 
ing at the Police report which is on the re- 
cord; I see that the Sub-Inspector after 


‘Stating the grounds for proceedirg under - 


section 107 against these applitants merely 
recommended that. tie proceedings should 
‘be instituted and made no special prayer 
for their immediate arrest, It is clear, 
that the Magistrate.did not proceed upon 
any information to the effect that the 
arrest of these persons was the only way to 
prewent -an imminent breach of the peace. 
Asa matter of fact, these persons have now 
beén at large fur 15 days and nothing has 
„happened. I am, therefore, of ° opinion, 
that the order committing these persons 
to custody is not justified and I direct, 
that they be admitted to bail of the same 
amount as thet already taken from then, 


K, S, D. Ordér set aside, 


. MADRAS HIGH COURT. 
CRIMINAL REVISION CASE No. _ 575 
: OF 1922. 
CRIMINAL REVISION PETITION No. 495 
OF 1922. | 
"M April 5, 1923. . 
Present :—Mr. Justice Krishnan. . 
DEENABANDHU. RAJAGURU-- 
—COMPLAINANT—PETITIONER 
Versus 


* =- 


. VISWARASARAVI. LACHANNA DO 


AND OTHERS—ACCUSED Nos, I To 8 
. —RESPONDENTS. . 
Penal Code (Act XL V of 1860), 5. 430—Ob- 


siryuction of chanuel by putting up dam oy valsing 
“existing one—Preventing cutting down of bund ; 


—Offence,. : - ` 
ere a supply channel is filled up or is ob- 


‘strouted by putting up a dam or by raising a dam 


already existing, there is a change made in the ` 
channel which diminishes its value or utility, 
and which if done with the intention to cause, 
or with knowledge that it is likely to cause, wrong- 
ful loss to any person would constitute the offence 


‘of mischief, Ifthe act so done causes a diminution 


of the supply of water an offence is committed 
under section 430 of the Penal Code, 

Preventing a person from cutting down a bund 
does not constitute the offence of mischief. 

Petition, under sections 435 and 439 
of the Code of Criminal Procedure, praying 
the High Court to revise the order, 
dated 23rd May 1922, of the Court of 
the Sub-Divis onal Magistrate, Chicacole, - 
in Criminal Appeals Nos. I to 8 of © 
1922 preferred against the order, dated 
30th September 1921, of the Court of the 
Stationary'Sub Magistrate, Parlakimidi, in 
Calendar Case No. 766 of 1920. . 

Messts. L. A. Govindaraghava Iyer and 


L. S. Veeraraghava Iyer, for the 
Petitioner, 

Mr. B. Jagannadh Doss, for the Re- 
spondents. 


The Public Prosecutor, for the Crown. 
ORDER.—The Sub-Divisional Mag s- 
trate purports to follow the ruling in 
Proceedings, 22nd October 1868 (1). But the 
view expressed in that ruling has been 
departed from—see the ruling in Ramas 
krishna Chetit v. Palaniyaudi: Kudambav 
(2) which expressly overruled the case 
in Proceedings, 12th November 1874 (3) 
which followed the view in the Proceedings, 
B 4 M.H. C. R, 15 (App. a Welt 755. 
2) x M. 262; 1 Weir 502; x Ind. Dec, (1. &.) 


1724.  . 
Gs) 7M. B.C, R 39 (App) 
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22nd October 1868 (1), See also ~ the 


rulings reported as High Court proceedings, 
13th April 1881 (4) and In ve Nalla Navaya- 
nasami (5). The case in Proceedings, 22nd 
October 1468 (1) can no longer be considered 
to be good law. Itseems manifest that if a 
supply channel is filled up, or is obstructed 
by adam put up, or by raising adam al- 
ready existing, there is a change made 


in the channel which diminishes its value ' 


or utility and which, if it was done with 
intention to cause, or with knowledge 
that it was likely to cause, wrongful loss 
to any person would constitute the offence 
of mischief. If the act so: done causes 
a diminution of supply of water as men- 
tioned in section 430, Indian Penal Code, 
an offence under that section is come 
mitted. ü e odes 

In this case the charge framed is, however; 
not for mischief by raising the bund but 
by preventing the Tahsildar from cutting 
it down. That cannot constitute m schiet, 
and I think it will riot be right to set aside 
the acquittal and order a retrial in this 
case. - ‘Lhe petition is dismissed. 


Ls cc 


=. VN eV. > Petition dismissed. : 
ta} Y Weir 503. 
dot Weir $04. 


PATNA HIGH COURT, 
. CRIMINAL REVISION PETITION No, 278 | 
Y ^. OF 1923. ] 
o i May 30, 1923. l : 
Bt Present:—Mr.. Justice Macpherson. | 
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DEBI SINGH AND OTHERS—PETITIONERS 


: .  VEVSts TENA . 
. EMPEROR-—OPPosiTE PARTY, 
, Criminal Procedure, Code (Act V of 1898), 
8. 257—Dwuly of Magásiraie to summon defence 
Mi IRE failure - to pay; 
ect of. ANDA : t 
The provision contained in section 257 of the 
Criminal Procedure Code thata Magistrate shall, 
bave inexceptional circumstances, issue process 
on the defence witnesses is mandatory. The 
exception arises when the Magistrate considera 
that the application should be refused on the 
ground thatit ismade for the. pu 
tion or delay or for defeating the ends of justice, 
end such ground must be recorded in writing. 
{p. 864, col. 2.] -- Sos "e 5 
. In the matter of the petition of Sat Narain 
Singh, 3 A. 392; 5 Ind. Jur. 602; 2 Ind. Dec, (x. 8.) 
204, Emperor v. Puysh8tiam ^ Karo, 26 B. 418; 
4 Bom. L. B.38, Narayana Mudaly v. Emperor, 
81 M. 131; 7 Cr. L: J. 425, relied on. 
Nilhanta Singh v. Queen- Empress, 20 Q, 4691 
16 Ind, Dec, (N, 6.) 317, dist hod. : 


T £z: 
t x Hi ` =. - 


` CASES; 


'; Messrs. 


rpose of vera-. 


864 


The inability or even the refusal ‘of an. accused 


| person to pay the costs of the witnesses would not, 
ina watrant-case, be an adequate ground, for 


réfusing to summon the witnesses. [p. 864, col, 2.] 
Revision from a conviction and sentence 


` passed by the Deputy Magistrate, First 


Class, Arrah, dated the 6th February 
1923. ) - 
Yunus and J. N. Sen Gupia, 


for the Petitioners. l 

Mr. S. P. Varma, for the Crown, ` 

JUDGMENT.—This Rule has been issued 
to consider the legality of the conviction 
of the four petitioners under section 448 
of the Indian Penal Code and of the first 
petitioner also under section 379. 

Of the petitioners the first two are 
brothers the third, a boy of sixteen, is the 
son of the’: first petitioner and the 
fourth is a servant of the others. 
Villages Pauna and’ Araila which 
lie on opposite sides of a District 
Board Road belong to the Raja of 
Surajpura except to the extert of eight 
pies in: Araila of which two pies belong 
to the petitioner- Debi Singh. There is 
a dhavana there at which the bullocks of 
-baiparis ate accommodated at night and a 
toll is levied, -The right to collect this 
toll was leased on behalf of the Surajpura 
estate for seven years terminating at the 
last Dasahara.day to Debi Singh who ac- 
commodated the batparts and their bullocks 


‘in a part of his own house. "Since the last 


-Dasahara the- Raja has rented a hotise of 
Damri -Sahu which.apparently was also 
a dhavana prior to 1915, and has through 
his- servants realized the toll direct from the 
baiparis.- The case for the prosecution was 
that, some 8'or ro days after the Dasahara, 
the acctised trespassed into the compound 
of the rented. house, began to induce the 
‘batparis to go to the dharana ot Debi Singh 
in Spite of the remonstrances of the Raja's 
servants; abused the complainant who was 
the chaprasst-in charge and'forcibly drove 
the bullocks to Debi Singh's-dharana 8nd 
took away the turban and jhola (bag):of 
the complainant containing three ‘or: four 
annas colfected as toll that day... On these 
allegations the accused were convicted and 
sentenced ds above. ^.^ |^ . 

It is urged on behalf of the petitioners 
thet the conviction cannot stand because 
the Mag strate failed to comply with the 
provisions -of section 257 of the Code of 


Li 


i 


. çember. 1922, 
on -their defence, they filed a list of 20 


4 


which had been assessed at Rs: 80. 
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“Criminal Procedure; Ow “the. r4th De- 
when the accused entered 


witnesses including the Raja of Surajpura 
aud a Deputy Magistrate who had held 
a local: enquiry in the case under section 
202 of the Codee The Trying Magistrate 
wrote on the list: “ Cost to be deposited 
‘and he (presumably Debi Singh) should 
explain fer what evidence has summoned 
the Raja Sahib. ‘The list should be 
curtailed.” Oa the following day the ac- 
cused filed a petition containing a list-of 
II witnesses and stating that they could 
not afford to pay the costs of the witnesses 
“The 
order of the Court was, “Nos, 2 to 10 may 
be summoned for the present, but not 
the Deputy Magistrate and the Raja,’ 
in the order dated the 30th January on 
the order-sheet it is noted that the ''de- 
fence closed their case." 

. Mr. Yunus contends on the.authority of 
In the matter of the petition of Sat Narain 
Singh (1), Emperor v. Purshottam Kara 
(2) and Narayana Mudaly v. Emperor (3) 


. that in the circumstances the conviction 


is bad since the Magistrate was bound to 
issue process to the defence witnesses 
unless he considered that the. application 
should be refused on the- ground that it 
was. made for the purpose 01 vexation 


-— ox n 


in writing. ‘The tenis of Mr. S. P. Varma 
is that the facts appearing on the record 


‘Show that the-Magistrate's opinion was that 


the application had been made for the pür- 


- pose of vexation. Reference igalso made to 


the case of Nilkanta 8 tngh v. Queen-Em- 
Press (4) in which it was held that it lies 
‘upon the patty. which thinks himself ag- 
grieved to show the Court that the ends 
01 justice had heen in some way trustrated 


.in consequence of the refusal to recall 


witnesses. That case, however, is rot 


really. relevant here as the matter before ~ 


the Court was one oi recall of witnesses; 
And indeed. itis. in that regard that -the 
proviso t» section :257.:(x) introduced ‘in 
the Code of 1898 affirms. the view taken 
in: the Cage. — 


al; $57 3 A. 392 5 xia, | ju; 66a] : 2 Tad, Dee, 
(2) a 5. 418; 4. Bom, Ln R, 38. 
3) 31 M. 1311 7 Cr. Le J. 425. 
4) 20 C, 469; 10 Ind, Dec, (W. 8.) 317. 
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The OE: ‘at which 1 have arrived. 
is that the itregularity ` in procedure | was 
such that the. conviction cannot stand. 
“There. has been a plain departure. from the 
law. The Provision that the “Magistrate 
shall, save in exceptionai circumstances, 
issue process on. the defence Witnesses: 
is mandatory. The exception atises when 
the Magistrate. considers that the appli- 
cation of the accused should be Teiused 
on a special. ground "which, moreover, must 
be recorded in writing. In the. present 
instance, the Magistrate has recorded no 
such ground for his retusal. Nor can it. be 
clearly gathered rrom the record cf his 
proceedings | what.his view was.or that 
any legal ground existed. 1E tke record 
itself showed.a legal ground. or perhaps 


-if it appeared that there was absence of 


prejudice, this Court might refuse to inter- 
tere in revision. But the inability. or even 
refusal to-pay-the costs of the witnesses 
would not be.adequate ground in a warrant- 
case, and no inference can be drawn either 
that the accused. failed to state orally to 
-the Magistrate the reason why they des- 
sired process in respect of the Raja ọr that 
the Magistrate considered.. that there was 
ground such as is set out in section 257 
for refusing process.: It may be that the 
Raja’s name was included tor the purpose. 
of vexation,-but there is nothing to show 


“that such was - the “Magistrate's "opinion, 


more particularly’ as hé also refused to 
summon the enduiring Deputy Magistrate 
in respect of whom itis. difficult — to see 
why he should be summoned for-the pur- 
pose of vexation, or, as he was then ‘at 
Atrah, fot- the purpose of delay, and in 
respect of whom’ a' demand -for Seposit. 
of costs . would: “be decidely unusital. 

It is to be observed also that in. this 
case the Tryirg Magistrate” relused process 
“for the present" and aiterwards failed 
to pass any definite order, The curtail- 
ment'oi their list. -of witnesses hy-the ac» 
cused a tlie: suggestion of the. Court also 
goes. some. distance to ‘show ` that they 


. did not intend to bé üntéasor able. | 


'|he-convictioa is set aside "and- the case 
is ;temarided ‘tothe’ Magistrate to ‘dispose 


of ‘the application under sectiqn 257 ‘accords 


ing- to. law, and; whether or not. he j e jestés 
process against :trectwo: witnesses named, 
or either tof ‘them, to record a fresh: judg. 


ment in the « Case. 
X,3, D, & W.E, Ai Gon vietlon sel asthe, 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 453 oF 1922. 
May 8, 1923. - 
Present -—Mr. Justice Ryves and 
Mr. Justice Daniels. 
JHARI KOERI — PLAINITIFF—APPELLANT 
; VEYSUS éh 
BIJAI SINGH AND OTHERS—DEFENDANTS 


AND PLAINTIFFS— RESPONDENTS. 

Hindu Law—Widow's estate— Rent-decree against 
widow, personal—Saie in execution— Auction-pur- 
chaser, rights of. 

The question whether the whole estate or 
‘only the right, title and interest of the widow 
passes on an execution sale against the widow 
. depends on the nature of the suit, If the suit 
is a personal claim against the widow only her 
interest passes, but if the suit is in respect of the 
‘family estate or upon a cause not merely personal 
against her, the whole inheritance passes by the 
execution sale. [p. 866, col. x.) MENU 

Jugul Kishore v. Jotindro Mohun, 16 C. 985; 
II lI. A. 66; 8 Ind. Jur. 485; 4 Sar. P.C. Ji 5531 
5 Ind. Dec. (N. 8.) 657 (P. C), followed. ps 

A decree for arrears of rent against a widow is 
not necessarily in allcases personal whether the 
holding is ancestral or not. fp. 866,col. 1.] 

Jiban Krishna Roy v. Brojo Lal, 30 C. 550; 
5 Bom. L. R. 428; 7; C. W. N: 425; 30 I. A. 81; 
8 Sar. P. C. J. 444 (P. C) and Baijun Doobey v. 
Brij Bhookun Lal, x C. x33; 24 W. R. 306;2 I. 
A, 275; 3 Suth. P. C.J. 207; 3 Sar. P.C. J. 541; 
1 Ind. Dec. (N. s.) 86 (P. C.), distinguished. 

Kristo -Gobind Majumdar v. Hem  Chunder 
Chowdhry, 16 C. 511; 8 Ind. Dec. (N. 8.) 337, 
di sented from. — — Za 
. An execution sale against a widow which put- 
"ports to pass the entire estate stands on the same 

E as a voluntary alienation by her. [p. 866, 
col. 2. | 

Whee a decretal debt is not of a nature to 
support a sale of the entire interest of a Hindu 
widow in possession, an auction-purchaser at a 
sale in executon of-a decree against her, 
acquires a title to the property whichis voidable 
only at the instance of tbe reversioners on the 
widow'sdeath;and until challenged by them he 
hasa good title, which cannot be treated asa 
nullity by any trespasserwho has succeeded: in 
getting possession of the property. [p. 866,col. 2:] 

Sitaram Ravaji v. Khandu Mairala Shinde, 
59 Ind. Cas. 480; 45 B. 105; 22 Bom. L. R. 1155 
and Kesho Prasad Singh v. Chandrika Prasad 
Singh, 68 Ind. Cas. 394;2 Pat217;3 P.IL.T. 
797; (1923) A. I. R. (Pat) 122, relied upon. 


Second appeal from a decree of the 
District Judge, Benares, dated the 24th 
` November 1921, | 

Mr. Hartbans Sahat, for the Appellant. 

Mr. Iqbal Ahmad, for the Respondents. 


JUDGMENT.—]hari Koeri, the plaintif- 
appellant in this case, is the auction-pur- 


chaser of a fixed-rate holding. The holding - 
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which was already mortgaged -to 
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originally belonged to one Babu Lal aud 


“was inherited by his wife, M usammat Chau- 


rasi. Musammat Chaurasi wasin possession 
of another holding, either a fixed-rate or 
occupancy holding, probably the latter, 
which she had also inherited from her 
husband. A decree for arreats of rent 


. against this latter holdihg was obtained 


against her, Instead of taking ejectment 
Proceedings under sections 57 (a) aud 6r 
of the Tenancy Act, the landhotder put to 
sale the fixed-rate holding now in dispute 
him 
and it was purchased by the plaintift under 
two sale certificates dated the 21st June 
I909 and 24th November roro. ‘The 
plaintiff obtained possession of the holding, 
Musammat Chaurasi.died about two years 
before the suit and on her death the defend- 
ants, who ate remote reversioners of Babu 
Lal, managed to get possession of the hold: 
ing, thereby ottsting the plaintiff. The de- 
fendants setup title to the holding on the 
strength of having obtained a relinquish- 
ment from.a son of one of the daughters 
of Babu Lal. As it appears that there 


were daughters of Babu Lalin existence 


who were nearer heirs, the defendants’ 
title is not assisted by this relinquishment 
and both Courts have found that they have 
no title, The Courts have differed as to 
whether the plaintiff is entitled to recover 
possession from them. The main point 
in dispute was, whether the plaintiff pur- - 
‘chased merely the life interest of Musammat 


. Chaurasi. The Trial Court held thatin either 


case the plaintiff's title was good against 
all the world except the immediate rever - 
sionary heirs, aud the defendauts having 
no title the plaintiff was entitled to get- 
back possession. The lower Appellate Court 
considered that as the decree for arrears 
of rent was passed against Musammnsat 
Chaurasi the plaintiffs purchase could 
only be of her life interest. It further 
held that as the defendants werein posses- 
sion it did not matter whether they *had 
a goodtitle.or not unless the plaintiff could 
ptove that he purchased the entire interest 
inthe holding. Being of opinion, that the 
plaintifi’s purchase was of Musammat Chau- 
rasi’s life interest only the learned Judge 
allowed the appeal and dismissed the suit, 
^ ‘he question, therefore, for decision 
in this -appeal is, what was the nature of 
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the interest which the plaintiff obtained 
by his auction-purchase in 1909-IO, and 
whether he has a subsisting interest suffici- 
ent to entitle him to recover the property 
from the defendants who are in possession 
without any right whatever. 

— It-was laid down by the Privy Council 
in the case of Jugul Kishore v. Jotendro 
Mohun (i), that whether the whole estate 
ot ‘only the right, title afid interest of the 
widow passes on an execution sale against 
the widow depends on the nature of the 
suit. “If the suit is a personal claim against 
the widow only her interest passes, butif the 
sit isin respect of the family estate or upon 
'& cause not merely personal against her 
then the whole inheritance passes by the 
execution sale. The decree in that particular 
case was for mesne profits. It is contended 
‘before us that a decree for arrears of rent 
must necessarily be personal whether the 
holding was ancestral or not, and two cases 
‘ate cited in support of the argument, ‘The 
‘first is the decision in Jiban Krishna Roy 
v. Brojo Lal (2). The decision in that 
‘case was that in that particular case a sale 
in execution of a decree for arrears of rent 
passed against a Hindu daughter passed 
only her interest, but the decision was 
based on the circumstances of the case, 
and the provisions of section 64 of the Bengal 
‘Tenancy Act andis no authority for the 
Proposition that a decree for arrears of 
tent must necessarily in all cases be treated 
as‘a- personal liability. The second case 
is a décision ot the Calcutta High Court in 
Kristo Gobind Majumdar v. Hem Chunder 
Chowdhty (3) which laid down that a decree 
for arrears of rent against a daughter in 
possession was a personal dectee in which 
only her life interest could be sold. No 
teasons are given for the decision. ‘The 
Court-considered the case contluded by the 
Privy Council ruling in Baijun Doobey 
v. Brij Bhookun Lall (4). 
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(1) ro C. 985; rr I. A. 66; 8 Ind. Jur. 485; 
4 Sar. P. C. J. 553; 5 Ind. Dec. (N. 8.) 667 (P. CJ. 

(2) 30C. 550; 5 Bom. L. R. 428; 7 C. W. N. 
425; 30 I.A. 81; 8 Sar. P. C. J. 444 (P. C.). 
` (3) 16 C. 511; 8 Ind. Dec. (N. 8$) 337. .. 

(4) -1C.133; 24 W.R, 306 2 I. 4.275; 3 Suth. 
P C.] 20753 Sar. P.C. J. 541s 1 Ind. Dee, 
(x. s.) 86 (P. C). , 
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An examination of this ruling does not 
support the conclusion which the leatned 
Judges drew fromit. The case was decided 
on the ground that the sale which was 
held did not purport to be of anything 
more than the widow's interest, and the 
earlier cases cited by their Lordships in 
their judgment sufficiently show that it is 
possible for a sale under a rent decree 
against a widow to pass the entire estate. 
There has been no finding by the Courts ` 
below as to whether the holding in respect 
of which the decree was obtained was a 
fixed-rate or an occupancy holding. In 
either case the ze mindar might, under sev- 
tion 57 (a) of the Tenancy Act, have en- 
forced it by proceedings in ejectment, 
and had he done so the entire tenure would 
have been lost to the family. The difference 
between the two is that if the holding was 
an occupancy holding the reversioners could 
not in any case have succeeded to it on 
Musammat Chaurasi’s death unless they 
shared in the cultivation during her life- 
time, It appears to us, however, that it 
is unnecessary to enter into this question 
for this reason that it is clear from the 


record that what purported to be sold under 


the decree was the entire tenure. Ifit be 
assumed thut the decretal debt was not of 
a nature to support a sale of the entire 
interest the purchasers obtained a title 
voidable at the instance of the reversioners 
on tle widow’s death. Urtil challenged 
by them it is a good title and cannot be 
treated as a nullity by any trespasser 
who has succeeded in getting possession 
of the property. On this point we agree. 
with the learned Trial Judge. 

If authority is necéssary, we may teter 
to two recent decisions of the Bombay 
and Bihar high Courts respectively, Siza- 
ram Ravaji v. Khandu Matrala Shinde 
(5) and Kesko Prasad Singh v. 


Chandrika Prasad Singh (6). In this res- 


pect an execution sale against a widow 
which purports to pass the entire estate 
stands on the same footing asa voluntary 


(5) 59 Ind. Cas. 480 45 B. 105] 22 Bom, L, 
R. II 


a 1155. 
(G) 68 Ind. Cas. 394; 2 Pat. 217? 3 P. IL. T. 
797} (1923) A. I. R. (Pat) x22. 
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SIA SHACHAR I PRARI V., RAM KISHORI KUER, : 


ailenation by her. In this view, we set 
aside the decree of the Court below and res- 
tore that of the Trial Court with costs 
in all Courts. - 

M. A, A, & W.C. A. 


‘Appeal, allowed, 
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PATNA HIGH COURT, 
FROM ORIGINAL, ORDERS NOS, 170 
à AND I85 OF 1922. 

June 8, 1923. 
Present ;— Justice Sir B. K. Mullick, KT., 
and Justice Sir John Bucknill, Kr. 

IN M.A, No. 170 Or 1922. 
SIA SHACHARI PKARI— JUDGMENT- 
DEBTOR—APPELLANT . 
Versus 
RAM KISHORI KUER—DECREE-HOLDER 
— RESPONDENT. 
In M. A. No. 185 of 1922. 
Babu KISHUN PRASHAD SINGH— 
PETITIONER— APPELLANT. 
Jersus 


APPEALS 


-Musammat RAM KISHORI KUARI—  - 


OPPOSITE PARTY—-RESPONDENT. 

Execution—Decree for maintenunce creating 
charge on timmoveable pr operti esof judgment -deblors 
— Decree, whether executable without bringing. 
fresh suit-—Properties of decree-halder’s husband in 
hands of judgment-debtor, whether liable—Pro- 
cedure—Civil Procedure Code (Act V of 18,8), 
O0, X X XI V. 

A decree allowed maintenance at a specified 
tate payable in two equal instalments annually 
durng the lietime of the decree-holder, The 
Court directed that the amount of maintenance 
then in arrear as wellas future maintenance was 
to be realised as a charge, on certain immoveable 
properties in the possession of the judgment- 
debtors, members of the family of the decree- 
ho der’s deceased husband. In her ex cution 
petit on the decree-holder | rayed that .s one of 
the jrdgment-debtors had in her posscssion some 
propert, belonging to the estate of her deceased 
husband, she was ent tled to recover the judgment- 
debt by sale of that property. She also prayed 
that as the remaining judgment-debtors had 
realsed a decree in"which her husband was 
interested, she was ent tled to the prcportionate 
Share of her husband jn the amount realised ; 

Held, (1) that the decree was one enuring for 
the durat on of the decree-holder’s life and if was 
open to her to execute her present claim for 
arrears of, maintena.ce wthout bringing a 
fresh suits [p, 868, col, 2.] . 


(2) that the charge created in the case was a 
lien not antec: ent to the dec ee but created by 
the decreeitself and it could not be said that 
there was any mortgage on the prop tty or that 
the decree was a true mortgage-decr eg [p. 
868, col. 2.] 


(3) that the decree-ho der could, at any time 
after the mortgage pr perties were exhausted, 
proceed to execute the decree against the prop- 
erties which be onged tó her husband and were 


in the pos ession of the judgment-debtor; [p. 
868, col. 2.] , x 


(4) the procedure of the execution of the decree 
was not limited to the provisions of O. XXXIV 
of the Civil Procedure Code. [p. 868, col, 2.] 


ES IN M.-A. No. 170 OF 1922. 

Appeal from an o der of the Additional 
District Judge,  Darbhanga, dated the 
26th May 1922. 

Mr. Janak Kishore, for the Appellant. 

.Messrs. N. C. Sinha and Sunder Lal, 
for the Respondent. 
In M. A. No. 185 OF 1922. 
-Appeal from an order of the Subordi- 
Judge, Darbhanga, dated the rath August 
1022. 

Mr. S. N. Rai, for the Appellant. 

Mr. N. C. Stuha fer Mr. Sunder Lal, 
for the Respondent. | 

JUDGMENT. 
M. A. NO. Iyo OF 1922. 

Mullick, J.—'These two appeals arise 
out of the execution of a decree dated the 
8th March rgir passed by the Additional 
Subordinate Judge of Darbhanga in suit 
No. 2r of 1910. By that decree the res- 
pondent Musammat Ram Kishori ° Kuer, 
was allowed maintenance at the rate of 
Rs. 50 per month payable in two equal 
instalments annually for the duration 
of her life. e The Court directed that the 
amount of maintenance then in arrear 
as well as future maintenance wes to be 
realised as a* charge on certain immove- 
able properties mentioned in the plaint 
in the possession of the judgment-debtors 
who were members of the family of Raj- 
balla v, the deceased husband of Musanimat 
Ram Kishori, and had succeedeed to Raj- 
balla v's property. The first execution taken 
out in g9r4 realised a sum of about 
Rs. 9,000 by the sale of the properties 
charged. There were two otherexecutions 
in 1017 and 1919. The present execution 
case was filed on the 25th November 1921 
for a sum of Rs. 5,887 on account of princi- 
pal (amounting to Rs. 3,300) and interest, 
The decree-holder prayed that as the judg. 
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‘ment-debtor ,Siasehchari,had in her posses: 
sion some property belonging to the este te 
of her deceased husband, she was entitled 
to recover the judgment-debt by the sale 
of that property. She also prayed that as 
thereina ining judgment-debtors had realis- 
ed a decree in which her husband was 
interested she was entitled to the propor- 
tionate share of her husband-in the amount 


e c. + m 


band had en interest she was entitled to 
recover from the vendors the value of 
her husband’s interest in the portions 
sold. Objections. were thereupon ‘made 
by. Siasahchari and two other judgment- 
debtors, The objections of these two were 
dismissed, but Sissahchari’s objection was 
partially allowed by a judgment passed 
by Mr. A. N. Mitter, Additional District 
Judge, dated the 26th May 1922. The 
learned Judge held thata 7 entias 2 gandas 
share of Keotgavan belonging to the estate 
of Rajballav wasin the possession of Siasat- 
chari and that it was lieble to sale in satis- 
faction of the decree-holder’s claim. 


. With regard to the decree holder’s claim 
against Siasahchari in respect of her hus- 
band's share in the proceeds of the mortgsge 
decree above referred to the learned Jucge 
held, that the money kad been realiseg by 
. Siasahchari’s. mother-in-law, Ramsohzon, 
and that there was no evidence to show 
thet any part of it had come into Siasah- 
chari's hands. He, therefore, dismissed 
the dec ee-holder's cleim for that portion. 

Siasahcheri now prefers Appeal No. 170 
. of 1922 against the décision in regerd to 
‘the sale of 7 annas 2 ganfias of villare Keot- 
;:ga van. 

Now, the first objection taken is that the 
decree as-it stands cannot be executed. 
It f5.contended that the decree is a mort- 
gage decree and as the properties charged 
have already been exhausted, dhe only 
remedy open to the decree-holcer i$ to 
take outan order under r. Gof O, XXXIV, 
Civil Procedure Coce. It is contended 
that the decree being a mortgage cecrce 
it cannot be executued as a personal decree 
against the judgment-debtor. Now it is 
quite clear on the authority of Ashutosh 


Bannerjee v, Lukhtmont Debya (1), that it 
is not necessary for the decree-holder. to 
bring a fresh suit for maintenance. In 
the decree of the 8th March 1911 there was 
not merely a cecleration of the right to 
meintenance, but also a direction, that 
the arreers of maintenance payable at 
certain dates were to be realised from the 
judgment-debtors and the Court directed 
that the arrears were to be charged upon 
certain properties, Now, that was a decree 
enuring for the duration of the cecree 
holder's lifeand itis open to-her to execute 
her present claim for arrears of maintenance 
without-bringing a fresh suit, : 

As for the contention that being a mort- 
gage decree it cannot be executed as a 
simple money decree, the argument pro- 
ceeds on.a fallacy. . The decree is clearly 
not a mortgage-decree, The mode of exe- 
cution is partially that provided for the 
execution . of mortgage decrees, but the 
cherge in this case wasa lien notantecedent 
to the decree, but created by. the. decree 
itself and, therefore, it.cannot be said, that 
there was any mortgage on the property 
or that the decree isa true mortgage decree. 
In my opinion, the decree holder can, at 
any time after the mortgage. properties 
are exhausted, proceed to execute the decree 
against the properties -which . belonged 
to her husband end are in the -possession 
of the judgment-cebtor. In effect, an appli- 
cation under O. XXXIV, r. 6 would not be 
materially different from the application 
which has been made in the present cese, 
In either event, the decree-holder would 
be entitled to proceed against the other 
properties of the judgment-debtors pro- 
viced those properties belonged to the 
estate of her deceased husband. The 
difference bétween the maintenance right 
of a Hindu widow and a mortgage charge 
has been recognized in section 39 of the 
Tronsfer of Property Act and ordinerily 
it is enforceable like «ny other liability in 
respect of which no charge exists, A Covrt 
may cecree that tke liability stell te 
enforced 2s a charge but, in my opinion,-tle 
law does not say the procedure ‘of the 
execution of the decrge is limited to the 
pravisions of O. XXXIV, Civil Procecrre 
Code. ‘Therefore the objection thet the 


' (1) 19C. 139; 9 Ind. Dec, (s. s.) 538 (F. B..). 
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execution cannot proceed is, in my opinion, 
. untenable, ol 

Then comes the question as to the 
merits, Now with regard to Siasahchari, 
it is established that she is in possession 
of a 7 annas2 gandas share of Mauza 
Keotgavan which share was the property of 
Rajbellav. It is true that this property 
was not included in the properties specified 
in the decree of the 8th March, 1911asbeing 
liable to the decree-holder's charge; but 
as under the Hindu Law a wide wis entitled 
to proceed against ell the properties of her 
veceased husband to recover ker main- 
tenance allowance, there can be objection 
to the order which has been made in this 
case, The result is that the judgment of 
the learned Additional District Judge 1s 
affirmed and Appeal No 170 of 1922 is 
dismissed with costs, . 

M. A. No. 185 oF 1922. 

In this appeal the same objection 1s 
taken with regard to the execution of the 
decree, but, as already stated above, the 
decree appears to me to be quite capable 
of execution and the only questionis whe- 
ther the respondent Kishun Prasad has 
eny property appertaining to the estate 
of Rajballev against which the decree- 
holder can proceed. Now on this point 
the judgment of thelearned Subordinate 
Judge of Darbhanga dated the rath 
August 1922, does not give us any assist- 
ance, The learned Judge does not find 
what is the property claimed by the decree- 
holder which is in the possession of Kishun 
Prasad. We are told that the claim is 
in respect of two items: (r) Rajballav’s 
interest in Mauza Keotgavan which the 
respondent Kishun Prasad has sold and the 
sale proceeds of which are im his possession 
(2) the proportionate share of Rajballav 
in the money realised by the execution 
of a mortgage decree for Rs. 3,064. We 
have no information as to how much, if 
any, of these sums was realised by the appel- 
lant and the case must, therefore, go back 
to the learned Subordinate Judge in order 
that it may be dealt with according to 
law. ; 

It is contended that in the second exe- 
cution Kishun Prasad had already paid 
a sum of Rs. 448 which must be deducted 
out of the decree-holder's present claim., 
Qn this point again we have no information 
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and the accounts must be adjusted:by the 
Subordinate Judge in. due course. l 
- Finally, it has been urged that it is 
inequiteblethatthejudgment-debtors should 
be all jointly and severally liable for the 
- whole amount of the arrears claimed in the 
present execution. The only reply that 
it is possible to make to that contention 
is, that the detree created a joint and 
several liability and- so long as the decree 
standsit is not open to any of the'judgment- 
debtors to ask the Court to determine, 
what shall be his several liability in “the 
matter, The only remedy open to a judg- 
ment-debtor who has paid more than his 
share (sic) is a contribution suit ageinst 
his co-judgment-debtors. 

The result, therefore is that Appeal 
No. 185 is decreed, the order of the Subordi- 
nate Judge is set aside and the case is 
remanded in order that it may be disposed 
of according to law. 

The appellant will get his costs in this 
Court. We make no variation in the order 


of the Subordinate Judge as to costs in 
his Court, | 
Bucknill, J.—-I agree. 
K. S. D &W, C, A, l 
Order sel aside, - 


ALLAHABAD HIGH COURT. ' 
First CIVIL APPEAL No. 159 OF 1921. 
+e June 20, 1923. 
Present -—Mr. Justice Lindsay: and 
Mr. Justice Sulaiman. 
UMAN SHANKER AND ANOTHER— 
PLAINTIFFS—-APPELLANTS 
VErS US 
Musammat AISHA KHATUN— 
DEFENDANTS— RESPONDENTS. 

Adverse possession— Hindu widow in posses- 
sion—Presumption of separation, whether arises 

—Reversioners, right of, when extinguished. 
Unles? it is clearly shown that when a Hindu 
widow took possession she professed to doit 
as claiming only the limited estate of a widow, 
it would be impossible to hold that the rights of 
the reversioners were not extinguished, after 
the lapse of the statutory period. [p. 872, col. 2.] 
Lachhan Kunwar v. Manorath Ram, 22 C. 4453 
223.A. 25; 5 M. Ira J. 1; Rafique and Jack. 
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UMAN SHANK ERU, AISHA XMATUN;, 
son’s P, C. No. 136; 6 Sar. P C.J. 523p rx Ind. Dec, 
(N. 8.) 297 (P. C.), followed. 
|. Satgur Prasad v. Raj Kishore Lal, 55 Ind. 
Cas. 486; 42 A. 152; 22 Bom. L. R. 451; 2 U. P. 
L.R. (P.C.) 55; (1920) M. W. N. 3524 C. W.N. 
3941 38 M. L. J. 259; 18 A. L. ].235; 131 L. W. 3843 
40 I. A, 197; 27 M. L. T. 200 (P. C.), relied on. 
Baijnath Prasad Singh v. Tej Bali Singh, 38 Ind. 
Cas. 894; 14 A. L. J. 013; 38 A. 590, distinguished. 
The mere fact tat a widow’s name is entered 
in the revenue papers does not necessarily raise 
the presumption that she is the widow ofa 
separated Hindu. [p. 871, col. 1.4 
first appeal from a decree of the Sub- 
ordinate Judge, Aligarh, dated the 26th 
of January 1921. i 
Mr. P. L. Banerji, for the Appellants. 
Messets S. A. Hatder, Ibn-t-Ahmad and 
Iqbal Ahmad, fot the Respondents. 


JUDGMENT.—This is a plaintiffs’ appeal 
arising out of asuit for recovery of possession 
as reversioners of Sarjiwan Lal, the al- 
leged last male owner. It was the plaint- 
ifs’ case that Sarjiwan Lal, who was a se- 
parated Hindu, died many years ago and 
on his death Musammat Dulari, his widow, 
entered into possession of his estate; that 
ske made a transfer of the property in dis- 
pute without any legal necessity in the year 
I91I to Chait Ram who in his trun on the 
r5th of March 1917 sold it to the defendant- 
respondent ; that Musammat Dulari died 
within twelve years of the suit and the 
plaintiffs are entitled to possession. 

On bekalf of the contesting defendant 
it was denied that Dulari’s husband, Sar- 
jiwan Lal, was separate trom his other bro- 
thers, and it was further pleaded that 
Musammat Dulari without any right and 
title had entered into possession and remain- 
ed in adverse possession for more than 
twleve years and had acquiredetitle to the 
property absolutely. It was also pleaded 
thatin any case there was legal necessity 
for the transfer. 

The learned Subordinate Judge was of 
opinion that the evidence was insufficient 
to establish that Sarjiwan Lal had sepa- 
tated from his brothers at the time of his 
death. He found that Musammat Dulari 
had entered into adverse possession and 
that, therefore, the plaintiffs’ cla&m was 
barred by time. On the question of legal 
necessity he found that the defendant had 
failed to establishit, The suit, however, 
was dismissed on the finding that the 
family had been joint, 
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In appealitis contended that it is proved 
that Sarjiwan Lal was a separated Hindu 
and, further, that, even assuming that he 
was jont with his brothers, Musammat 
Dulari’s possession in consequence ‘of her 
own admissions was never adverse and that 
at best ske only acquired a Hindu widow's 
estate, 


On the question of jointness cr separa 
tion the documentary evidence is practically 
nil. The earliest document which we have 
on the point is an application dated the 
21stof March 1896 filed. by Musammat 
Dulari in the Revenue Court for a perfect 
partition of rer share which was described 
as being 20 out of 54 shares in a -5-biswas 
share of the mahal. Onthe21ist of May 1896 
another application on behalf of Hori Lal 
was also presented desiring partition. 
These applications were resisted by an ob- 
jection dated the 28th May ` 1896 filed 
by Musammat Mano Kunwar on - behalf 
of Kirpa Shanker and Bodh - Raj. In 
this objection she asserted that the family 
had all along remained joint and that 
Musammat Dulari had no right to posses- 
sion or to have any share separated. This 
objection does not appear to have been 
pressed at all and was ultimately dis- 
allowed. The Revenue Court- apparently 
directed - the partition to be effected and 
Musammat Dulari’s share was actually 
separated. Afterwards, we find that on the 
20th December 1898 Musammat Dulari 
executed a mortgage-deed in favour of 
Maharaj Tika Ramin which she stated that 
the property mortgaged had belonged to her 
husband and was in her possession but 
that she was the owner ot it. The amount 
borrowed: was taken partly in order to pay 
off a bond of the 5th April 1897 said to have 
been executed in order to meet the expenses 
of the Revenue Court litigation as well 
as for cash received at the time of regis- 
tration. On the 26th April 1903 she exe- 
cuted a second mortgage-deed in favour 
of the same Tika Ram in order to pay off 
the amount due on the previous mort- 
gage-deed of 1898 as well as some parole 
debts due to the mortgagee and for a further 
advancein order to meet certain miscella- 
necus debts and expehses of her focd, 
These mottgage-deeds remained unchalleng- 
ed for a large number of years, 
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On the 13th Hebruary I9II she executed 


a sale-deed of the entire sharein this village | 


in favour of Cbaitram for a sum of 
Rs. 2,C0¢. ‘Lhe amount wassaid to have been 
required i in order to pay off the earlier mort- 
gage deed as well as some previous debts 
- and there was a further advance oj 
Rs. 1,200. In thissale-deedshe did state 
that the property sold was the zemtndart 
property left by her husband. As we. have 
already said, this wasiollowed by the sale- 
deed of the rsth of Match 1917 whichis the 
subject-matter of disputein this case. We 
can find nothing in any.of these documents 
which would necessarily show -that her 
husband at the time when he died had been 
separate from his brothers. ‘he mere fact 
that the widow’s name is entered in the 
revenue papers does not, in our opinion, 
necessarily raise the presumption that she 
is the widow of a separated Hindu. 

. Coming to the otal evidence adduced by 
the plaintiffs we find that that evidence 
too is not reliable, The learned Subordinate 
Judge who heard the witnesses did not 
believe them, The first witness is Pitam- 
bar Das who stated that all the brothers 
of Sarjiwan Lal lived separately. They 
were separate in mess, business, house 
and everything. He admits, however, that 
he is by relationship connected with 
the plaintiffs and that this alleged separa- 
tion must have taken place prior to, his 
attaining the age of discretion. It is ad- 
mitted that all these brothers lived in one 
and the same house, some living in the upper 
storey and some in the lowerstorey. There 
is nothing to show that the names of these 
“brothers were separately entered during 
their lifetime against the zemindasi prop- 
erty ‘owned by them, This witness in 
crcss-examination stated that it was five, 
six, eight or ten yeats after Sarjiwan Lal's 
death that the name of Musammat Dulari 
was entered in the revenue papers. 

If this statement were to be accepted 
it would follow that she could not have 
got her name entered by right as the 
widow of a separated Hindu. ! 

The next witness is Hazari Lal whose 
statement in examination-in- -chief was 
to the same effect, but in -cross-exami- 
nation he too admitted that Sarjfwan 
Lal and his brotkers did not separate in his 
presence ; that they did not divide the 


, amount of 
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profits in his presence, 
and that they lived in separate portions 
of one and the same house. Balkishun, 
one of the brothers, lived in the upper storey. 
and the other brothers i in the lower storey. 
The remaining three brothers also lived, 
in the upper storey, Thise witness- also is 
related to the plaintiffs by family: relatiori- 
ship and was not considered an independ- 
ent witness by the Court below.e 

The third witness, Kishen Narain, also 
stated in a general waythat the brothers 
ofSarjiwan Lal were separate from each 
other. In cross-examination he had to 
admit thathe did not know who used to 
make the collections in respect of the 
zemindari property, 

The fourth witness, Gouri Prasad, in cross- 
examination stated that as far as he knew 
Sarjiwan Lal and his brothers did no 
work except collecting rents from the zemin- 
dari property; that Sarjiwan Lal and his 
brothers did not divide the income in his 
presence and that Musammat Dulari ` ob- 
tained possession of the estate not on 
Sarjiwan Lal’s death but on the death 
of Inderjit; that Inderjit died 20 or 
22 years ago and as long as he 
was alive he himself was in possession 
of the property and it was he who used 
to give money to Musammat Dulari.. If 
this statement of the plaintiff’s own wit- 
ness Ís to be believed, it would destroy 
the plaintiffs’ case and would show that 
Musammat Dulari never obtained pos- 
session as a Hindu widow ‘as long as 
the surviving brother Inderjit was alive, 
that it was somehow or other after. Inder- 
jit’s death “that she obtained Possession 
of the property. 

The last witness on the point is Murad 
Lael who stated that he had seen Inderjit 
and Dulari separate since 1878 but in crosse 
examination he admitted that he saw 
Inderjit and Dulari separate in mess .only 
and in no other way. It is admitted by 
the other witnesses that all the branches 
of the family lived in one and:the same 
house, 

Itis true that the oral evidence produced 
by the defendant is even worse. Banke 
Lal who was only 86 years of age stated that 
he had seen Sarjiwan Lal and Inderjit 
and found them living and dining together; 
He stated that he himself used to live and 
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dine with them. In cross-examination, 
however, he could rot fix the exact date. 
. He had said originally that he was appointed 
Patwari in 1875 and that he was living in 
the house of Inderjit in 1877 or 1878. -In 
cross-examination though he repeated this 


statement yet he said that during the- 


days when he was Jiving with Sarjiwan 
Lal he was nota Patwari at all. His 
statement was to the eftcct that Dulari 
lived sepáürate from Inderjt and that it 
was after the death of Sarjiwan that she 
became separate and that she was separate 
also as regards ‘food, etc. 

The only other witness is oné Abdul 
' Hafiz who himself has no personal know- 
ledge of the matter. 
! "There.can be no doubt that the presump- 


tien of law was in favour of the joirit- 


ness of all the four brothers. The plaintiffs 


who came into Court on the allegation. 


that they were separate, had to establish 
it by clear and cogent evidence. The do- 
cumentary evidence, we have already point- 
ed out, . is altogether inconclusive. ‘Ihe 
oral evidence also is, under the círcum- 
stances suggested above, altogether unreli- 
able. In this view of the matter we find it 
impossible to. difter from the view taken 
by the learned Subordinate Judge that 
the plaintiffs have failed to prove that the 
four brothers were separate.. 


Itis, however, contended on behalf of the 
appellants that, even assuming that the four 
brothers were joint, the possession of 
Musammat Dulari was rever adverse, 
Reli ance’ is placed on tke statement con- 


tained.in the mortgage-deed of 1898 and. 


the sale-deed of 1911 to the effect that the 
property transferred had. been acquired 
by tbé lady from her Ceceased husband, 
Aithough those statements profess to show 
the origin of her title, it Coes rot follow 
that these statements recessarily imply 
that at that time she was not asserting 
her éull ownership but was only putting 
forward a - limited interest in the estate. 
In 1896 when she applied for partition there 
was no admission on ber behalf that ske 
was only a limited owner. The eviderce 
as to when and how ske obtaired: pesses- 
sionis practically nil. Scme of the plaint- 
ifis' own witresses have stated that ske 
entered into possession many years after 
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Sarjiwan Lal's death—one witness going 
So far as to say that she obtained posses- 
sion after. Inderjit’s death. Under these 
circumstances, we are bound to hold that 
there is absolutely nothing toshow how 
she originally obtained possession of the 
estate and. when and how her name 
was entered in the revenue papers. All 
that we know is thatin the year 1896 she 
was aco-sharer when she applied for 
partition in the Revenue Court as against. 
the other co-sharers. From this conduct 
of hers no inference can be drawn one 

way or the other. The subsequent admis- 
sions also are not conclusive on the point. 

It was laid dowi by their Lordships of the 
Privy Council in the case of Lachhan 
Kunwar v. Manoraih Ram (x). “That uns 
less it was clearly shown that when the. 
widow tock pcssession she professed to 
do it as claiming only the limited estate of . 
a widow it would be impossible to hold 
that the rights of the other claimants 
were not extinguished." 

In the present case, we have alteady said 
there is nothing whatsoever to show 
how she got into possession. It may be 
that she got into possession .claiming 
adverse title to the estate or it may be 
that she obtained possession surreptitiously 
or with the consent of the other members. 
So long, however, as the plaintiffs have nct 
shown that she entered into possession 
of the estate with an assertion of only a. 
limited interest it seems to us impossible 
to hold that her possession nad all along 
remained either permissive or qualified. 
Her subse quent conduct, namely; the 
execution of ‘the mortgage-deeds, would 
tather go to show that she was all along 
treating herself as full owner of the prop- 
erty, The case of Satgur Prasad v. Raj 
Kishore Lal (2) is somewhat similar inas- 
much asin that case there were also a num - 
ber of admissions cf Musammat Dilla 
Kunwari that she had acquired the property 


— 


(1) 22 C. 445; 221. A. 25: 5 M. L. J. 11 Rafique 
and Jackson's P. C. No. 136; 6 Sar P. C. J. 523; 
II Ind. Dec. (N. S.) 297 (PaC.). P 

(2) 55 Ind. o A 42 A. 152; 22 Bom. L. R. 
451; 2 U. P, L. R. (P. C.) 55: (1920) M. W.N, 
3;24 C.W. x 394: 3 38M.L.].259; 18A... J. 235; 
LI L. W, 364; 461, A, 197; 27 M, 1, T. 200 (Pe C) 
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as heir to her husband. . These admissions, 
however, were not taken to necessarily 
involve the legal inference that she-was 
asserting only a limited interest and not 
her absclute right. ‘The learned Vakil for 
the appellants relies on the case of Batjnath 
Prasad Singh v. Tej Bali Singh (3), in par- 
ticular on the observations made by one 
of the learned Judges at page 946*. That 
case, however, was quite a different one. 
There the lady. was not in possession of the 
property as a trespasser but only asserted a 
Hindu widow’s estate. As was pointed out 
by the learned Chief Justice at page 936,* 
her possession could be legally explained 
on the basis of a Will by her late husband 
as well as on the basis of custom set up in 
the case. When tke case went up in appeal 
to their Lordships of the Privy Council 
the question of adverse possession was 
altogether-dropped. That case, therefore, 
is, in our opirion, no authority for the con- 
tention advanced on behalf of the appel- 
tants. ^ 

The result, therefore, is that, in our 
opinion, the lady must be deemed to have 
remained in.adverse possession of the 
property for more than twelve yeats and as 
having asserted her full ownership. Under 
these circumstances the plaintiffs’? claim 
is barred bylimitation. ‘The appeal accord- 
ingly fails and is hereby dismissed with costs 
includirg in this Court fees on the higher 
scale. ; l 

M. A. A. | Appeal dismissed. 

(3) 38 Ind. Cas. 894; 14 A. L. J. 913; 38A. 590. 
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: ALLAHABAD HIGH COURT. 
: FULL BENCH. 
Execution SECOND Civil APPEAL No, 580 
< OF 1922. 
February 2, 1923. 
Present i—Mr. Justice Lindsay 


Mr. Justice Ryves and Mr. Justice 
- Daniels. 
BINDESHRI PRASAD TEWARI— 
APPLICANT 
ULYSUS 
BADAL SINGH *AND OTHERS—OPPOSITE 


PARTIES. ` e 
Civil Procedure Code (Act V of 1908), ss. 47, 
144—LExecution of decree —Sale—Deoree set aside 


-— Auction -burchasev, whether can recover purchase « 
money from decree-holder— Remedy, proper, 

An auction-purchaser under a decree which 
has, atter confirmation of the sale, been set aside 
as the result of a separate suit, can recover his 
purchase-money from the decree-hoider, and 
his remedy is by application under section 47 
of the Civil Procedure Code. [p. 875, col. r.) 

(Case-law discussed.) © 

An auction-pugchaser is not bound to look 
beyond the decreé; if a decree isin existence he 
is entitled to assume that itis a valid decree, 
(p. 876, col. x.] bi 

Rewa Mahton v. Ram Kishen Singh, 13 I. A, 
106; 14.C. 18; 4 Sar. P. C. J. 746; 10 Ind. Jur, 
428; 7 Ind. Dec. (N. $.) 13 (P. C.), followed. 

One of the first and highest duties of all Courts 
is to take care that the act of the Court does 
no injury to any of the suitors. [p. 876, col. 1.] 

` Rodger v. Comptoir D’Escompte de Paris, 
(1871) 3 P. C. 465 at p. 475; 7 Moo, P. C. {N. S.) 
314; 40 L.J. P. C. 1; 24 L.T. 111; 19 W. R. 449] 
17 E. R. 120,fo lowed. ; 

Execution second appeal from a decree 
of the Subordinate Judge, Basti, aated 
the 9th January 1022. 

Dr, K. N. Katju (with him Mr, N. P, 
Upadhtya), for the Appellant:—Ia this case 
both law and equity demand that the re- 


* 


lief prayed for by the appellant be grant- 


ed. It does not matte whether it is 
granted in a summary manner by an 
application under section 47 or section 144, 
Civil Procedure Code, or bv a suit. lhe 
lower Courts were wrorg in holding that 
no application under section 47 or section 
144 lies and that a suit is barred by limi- 
tation. It is submitted thet an applice-. 
tion under section 47 does lie. She view 
taken by the lower  Appellete Court 
that the Full Bench cese, »Bhagwait 
v. Banwart Lal (1), is eu  authority- 
for the proposition that an application 
under section 47 does not lie is incorrect. 
Nor does Ram Saroop v. Dalpat Rai 
(2) bar the eppellert's remedy. . The 
factsin the present cesearetotally different 
from the facts of Ram Saroob v. Dalpat 
Rat (2). In the latter cases and cases 
of that type the decree isa good decree 
and the auction-purchaser is refrsea the 
refund of his money on tbe grourd that 
in an guction-sele tke purcbzser gets ro 
warranty of title. But in the present 
case, the decree itself in execution of which 


(i) r Ind. Cas. 41656 A. L. J. 715 5 M. I, T,- 


185; 3¢ A. 82. 
(2) 58 Ind. Cas. 105143 A, 60; 18 A, L. J.. 


9053 2 U. P, L. R. (A.) 318, 
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the sale took place has been declared void, 
and; therefore, no question of warranty 
of title arises. The decree-holaer is in 
possession of money to which he has ro 
title. This view is supported hy tke Privy 
Council rulingin Shama Pershad Roy Chow- 
dery v. Hurro Purshad Roy Chowdery 
‘3). At page 211 of this cese thelr Lord- 
ships observe: “There is no doubt that, 
according te the law of this country—<end 
their Lordships see no reason for holding 
that it 1s otherwise in India—money re- 
Covered under a decree or judgment cannot 


be recovered back in a fresh suit.or action . 


whilst the. decree or judgment urder which 
it was recovered remains in force; but 
this rule of law rests, as their Lordships 
apprehend, upon this ground, that the 
original decree or judgmest must be 
taken to be subsisting and valid until 
it has been reversed or superseded by some 
ulterior proceedirgs. If it has been sore- 
versed or supersedea, the money recovered 
under it ought certainly to be refunded, 
and, as their Lurdships conceive, is re- 
coverable either by summary process, cr by 
a new Suit or action." The cese. was 
followed ia Col ector of Meerut v. Kalka 
Pershad (4). 
The Full Bench case; Munna Sing 
-v. Gajadhar Singh (5), also supports this 
view. : i 

. It is well-established law that the 
" auction-gurchaser isa representative of the 
judgment-debtor, This being so the 
subject-matter. of the application is a 
question between the decree-Eolder and the 
representative of the judement-debtor. 
The question also relates to the txecution, 
discharge and satisfaction of the decree. 
The application was, therefore, correctly 
made under section 47. "This was the 
opinion expressed by Banerji, J., in 
Collector of Meerut v. Kalka Pershad (4). 
. Even if section 47 does not apply, section 
I44-wogld apply. Ineny event, the Court 
has inherent powers under section 151 


(3) ro M, I. À. 20333 W* R. P. C. 11; 2 Suth, 
P. C. J. 103; 19. R. R. 948. 

(4) 284.65513AÀ. L.J. 556; A. W.N. (1966) 
171. i kg 

7 s A. 5771 A. W; N, (1883) 130] 3 Ind, Dec, 
(m @.) 491 s 
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to do justice. I rely upon Mookoond 
Lal Pal Chowdhwy v. Mahomed “Sami 
Meah (6) which case was approvec by the 
Allehabad High Court in Collector -of 
Meerut v. Kalka Per shad (4). wi 

Mr. M. A. Aziz (for Dr. S. M. Sulaiman), 
for the  Re:pendent: :—Tle' two - ques- 
lions involved. in  tlis case - cre 
whether, in -tbe circvn:1iamnce: .of the 
case, a refund of his purchase-morey can 
be allowedto the aucticn-purcka:er, and,- 
ifso, what isthe procedure to ke acopted. 
As to the first question it is submitted 
that no restitution cen te allowed inlaw 
or in equity. The present case is herdly 
disti: guisiable from Ram Sarco v. Dalpat 
Rai (2). It isirue that in the latter case 
the ‘decree was not declared invalid. 
Ih, tre precert case, however, all that cen 
besaid is that ihe decree has teen ce- 


clared invalid against Ram  Blijarath. 


If this is concedec then it:sclcar tat cn 
the euthority of Ram Sarcop v. Dalpat 
Rai (2) the appellant is not entitled to 
the recovery of the purchese-money. In 
that case Sulaiman, J., after en exhaustive 
review of the cese-Jaw on the subject, clear- 
ly demonstrated that the provisicns of 


, the present Ccde of Civil Prccedure do not 


recognize any substantive right of tle 
auction-purchacer at an  execpotiomn cale 
to maintain asuit for therefund of the 


. putchase-money, whereit is found that 


the jucgment-celtcr hed no saleable in- 
terest in the property sold; his ght is 
limited to an application for an order fcr 
re-payrrent of the purchase-mcney in case 
the sale 1 as been set aside by the Court. 
Now, an application for a refund cf the 
puichase-money .coud te made either 
uncer section 47 or section 144 or O. XXI, 
r,gi. As for section 47 it is clearly nct 
applicable. It has been laid down” ty a 
Full Bench ruling of our High Court 
Bhagwati v. Banwari Lal (x), -that 
section 47 is not applicable to ‘a questicn 
between the auction-purchaser or his 1e- 
presentative and the judgment-debtor or 
his representative; that upon the judgment- 
debtor’s property being sold and the amom t 
due upon tbe decree being. realized, the 
decree is fully executed, discharged and 


() 14 Ci 4841 7 Inds Deo; (M 8.) 32k, 


Vol. 74) 


INDIAN CASES. 


878 


BINDESARI PRASAD TEWARI v. BADAL SINGH, 


satisfied, and no question relating to tke 
execution, discharge and satisfaction 
of the decree remains to be determined. 
Nor can section 144 be said toapply. The 
words used in the section are ‘ when end 
in sofarasa deCreeis varied orreversed......' 
These words clearly show that the section 
is applicable tọ a proceeding by way of 
appeal, revision or review and rot to tke 
case of a decree declared void by a separate 
suit, 

The only other remedy open tothe auc- 
tion-purchaser is an application under 
O. XXI,r. 91, But such an application 
is time-barred in this case, The lower 
Courts were, therefore, justified in dis- 
missing the appellant’s application. 

. Dr. K. N, Katju was not called upon 
to reply. 

JUDGMENT.—'The main question for 


decision in this appeal is whether an auc- 


tion-purchaser under a decree which bas 
been, after confirmation of the sale, set 
-aside as the result of a separate suit, 
cai recover his purchase-money from 
the <iecree-holder, If the answer js in the 
affirmative, as we think it must be, there 
isa subsidiary question as to whether bis 
remedy is by application under section 47 
or 144 of the Civil Procedure Code or by a 
separate suit, 

The appellant Bindeshari Prasad is the 
auction-purchaser, The decree under 
which the sale was held was a decree for 
sale on the basis of a mortgage executed 
ia favour of the respondents by one Debi 
Saran Dhar. Debi Saran Dhar formed 
a Joint family with his minor grancson 
Ram Bujharat. The responderts brought 
a suit for sale on the basis of their mort- 
gage in the year 1917 impleading Debi 
Saran Dhar and Ram Bujharat. In this 
suit they obtained & preliminery decree 
for sale on ist June 1917. The decree 
was made final on 22nd January r9r$8. 
The property was put up for sale on 22nd 
April 1919 and purchased by the appellant 
for Rs, 660, "Theappellart wasa stranger 
to the suit. ‘The sale was confirmed under 
O. XXI, 1.92 0n 24th May 1919. 


Unfortunately for themselves, the res- 
pondents made DebiSarar Dhar guardian 
ad litem of his grandson, thereby deparrirg 
the latter from pleading that the morfgzge 
was net for legal necessity, The result 


was- that Ram Bujharat through another 
person as next friend afterwards brought 
a suit against the respondents decree- 
holders and the auction-purchaser for a 
declaration that neither the mortgage, nor 
the sale decree, nor the auction-sele held 
thereunaer were bindirg on him. The 
suit was decreed in Wis favour on 
r4th August rorg*in respect of all the three 
declarations asked for. Armed with this 
decree Ram Bdujharat was suctessful in 
ousting the appellant from possession 
of the property. On an application under 
section 144 of the Utvil Procedure Code 
in the original mortgage suit possession 
was restored to him on 24th August 1920. 
The auction-purchaser then made the pre- 
sent application for refund of the 
price which he had paid. It was filed as 
an application under section 47 of the Civil 
Proceaure Code in the original mortgage 
suit brought by the respondents, but 
fhe applicant subsequently asked that 
if the application was held not to come 
under section 47, it should be treated asa 
separate suit under the provisiors ot sub- 
section (2) of that section. 

The Courts below dismssed the appli- 
cation. Both Courts have held that sec- 
tion 47 is inapplicable and the lower Appel- 
late Court has held on the authority of 
Ram Saroop v. Dalpai Rai \2) that no sepa- 
rate suit to recover tae amount coula he 
entertained. We think that the ruling 
in question is clearly distinguishable Tsat 
wes a case in which property was sold in 
execution of a simple money-decree. A 
third party subsequentiy came forwara 
ana claimed that the property which had 
been sola belonged to him and to the judg- 
ment-debtor. His suit was decreed and 
the auction-purcheser was deprivea of the 
property, The ruling relies on the princi- 
ple that there is no watranty of title at 
an anction sale and that what was soid 
was merely the right, title and interest 
of the jungment-aebtor and that theepur- 
chaser took the risk that the Judgment- 
debtor'stitle might turn out to be defective, 
No question was ever raised, or could be 
raised a$ tu the validity of the aecree under 
which the sale was held. Here thc facts 
are altogether different. Ram Bujharat 
claimed and obtained a declaration that 
not merely the sale but the decree and 
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the mortgage ón which it was based were 
void andof no effect asagainst him. The 
decree-holders have, therefore, obtained 
fromthe auction-purcbaser, under an in- 


valid decre, money to wnich they have. 


no right, ana there isa clear equity in 
favour-of the purchaser entitlig him to 
recover it back. Itis a well-established 
priuciple that the auctton-rurchaser is 
not bound to look beyond the decree. 
Ifa decreéis-in existerce Leis entitlec 
to assume that it is a valid decree. This 
was laia dosa by the Privy Covncil in 
Rewa Mahton v. Ram Kishen Singh (7). Ti 
the law were otherwise, a purchese at an 
execution sale would be reduced to the 
. merest gamble, A distinction between a 
- defectjinthe judgment-debtor's title to the 
property sold and the case where there was 
no jurisdiction to sell the property is te- 
cognised in the well-known cese of Dorab 
Ally Khan v. Abdool-A21z (8). (7 
In a recent case in which a sale was set 


aside by a separate suit and the judgment- 


debtcrs were ‘restored to possession of 


the property, their Lordships of the Privy. 


Council held that the auction-purchasers 
were entitled to recover from the. judg- 
ment-debtors purchase-money which haa 
been paid in -satisfaction of debts of the 
latter. They quoted with approval the 
udgment of Cairns, i. C.,in Rodger v. 
Comptoir D' Escompte de Paris (9), that 
one of the first and highest duties of all 
Courts fs to take care that the act of the 
Court does no injury to any of the suitors 
and they pointed out that the auction- 
purchasers had parted with their purchase- 
money and paid it into Court qn the iaith 
of the order of confirmation and certificate 
of sale, and were entitled to be re-paid. 
It has been argued icr theerespondents 
that the decrec was not wholly set aside 
but was only set asideinso far as it affected 
Ram Bujharat. The result was substan- 
tially to set aside the decree altogether. 
The decree was for sale of joint family 
property on a mortgage executed by the 


(7 131. A. 106; r4 C. 18; 4 Sar. P. e, J. 746: 
10 Ind. Jur; 428; 7 Ind. Dec. (x. $) 13 (P. C). 

8) 51I.A.1:1613 C. 806; 2 C. L-R. 529; 3 8nth. 
P.C. J. s5ro; 3 Sar. P. C. J. 818; 2 Ind. Jur. 426; 
Y Ind. Dec. (N. 8.) 1097 (P. C.) 

(9) (18721) 3 P. C. 465 at p. 475: 7 Moo. P. C. (NS) 
314: 40 L.J. P. C, 1324 L. T. x11119 W. R. 449; 
17 E, R, 120, 


INDIAN CASES. 
_BINDESHRI PRASAD TEWARI y, BADAI, SINGH, ` 


[1923 


manager. It being found that the manager ‘ 
had no right to encumber. the -property;'” 
the decree for sale fell wnolly to the ground, 
and the successful plaintiff was entitled 
to recover and did in fact recover the entire 
property. Tlds argument, therefore, is of 
no avail to the respondents. "The latter 


‘have obtaiced money to which they were 


not entitled under a decree and sale which: 
were invalid and tacy are bound in equity 
to restoreit to tke appellant, 

The question whether tbe application 
conies under section 47 or 144 of tke Civil 
Procedure Code ijs one of some difficulty. 
The words ‘varied ot reversed’ used insec- 
tion 144 seem more applicabie to a proceed- 
ing by way cf appeal, revision or review: 
than to a separate suit declaring that a 
decree is not binding op a particular party. 
The Madras High Court has however keld 
in Tangutur  Subrayudu v. Yerramsetit 
Seshasani (10) that the section is applica- 

le where a decree is set aside as the result 
of a subsequent proceeding. Ir the auc- 
tion-purchaser can be regarded as the re- 
presentative of the judgment-debtor whose 
interest he purported to acquire, the ques- 
tiun is prima facie one coming’ under 
section 47. It is a question relating to 
the satisfaction of a decree, for it alleges 
that money has been wrongfully-applied- 
in satisfaction of the decree. ‘There is-the 
authority of the Pull Besch of the Madras 
Righ Court in Veylndramuihu : Pillat v. 
Maya Nadan (11) for the view that astranger 
purchaser at. Court auction is entitled 
and bound to have any question relating 
to the satisfying ot the decree decided 
under section 47. The learned Judges: 
refer to aud follow the decision of the Privy 
Council ir Prosunno Kumar Sanyal v. 
Kali Das Sanyal (12) which laid down 
that the Courts in India were right in 
not placing a natrow construction on the 
langauage of section 244 (now section 47) 
of the Civil Procedure Code and that tate 
fact that a purchaser was interested in 


(ro) 33 Ind. Cas. 730; 40 M. 299; 3 L. W. 236; 


(1916) 1 M. W. N. 155; 30 M. L. J. 366; 19 M. 
L. T. 235. 
(x11) 54 Ind. Cas. 2093 43 M. 107! (1919) M. 


FX 881; 26 M. L. T. 391; 38 M. L.J. 32 


. B.). 1 
tsa} 19 C. 683; x9 I. A. 166; 6 Sar, P,C. J., 
209} 9 In t Dec. (N. 8.) 898 (P, C 
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tke question in dispute had. never been 
held to be a bat to the application of the 
section. 
contrary view has been taken [Nar- 
Sinhbhat v. Bandu Krishna Kulkarni 
(13) | but it was admitted taat the 
Bombay view was contrary to the de- 
cisious of both the Allahabad and Calcutta 
High Courts. Iu a recent Full Bench of 
this Court in Sila Ram v. Janki Ram (14) 
it was suggested, if not definitely Leld, 
that even a "question between a judgment- 
debtor’ and au auction-purchaser, who 
had failed to deposit the 25 per cent. of 
the purchase-money required by O XXI, 
r. 84, came within tke provisions of section 
47. We think, therefore, that we are en- 
titled. to treat this application as coming 
within the provisions of that section. 
Even if we were rot so satisfied, we should 
have been prepared to grant the relief 
asked for on the analogy of section 144 
in exercise of our irherent power under 
section 131 of the Code, "Thereis admitted- 
ly no questior outstanding between . the 
paries except trat which has bsen de- 
cided in this appeal and to require the 
questioa to be now tried out in a regulat 
suit would be merely to put the parties 
to unnecessary expense, 

For the reasons already given, we allow 
the appeal aud give the appellant a decree 
ior the amount claimed ogatnst the res- 
pondents decree-hoiders with costs in all 
Courts, including i in this Court fees or. the. 
higher scale, if any. 


Z. K, AL peni allowed, 
m Me 46 Ind. Cas. 113; 42 B. 411; 20 Bom. 
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SECOND CIVIL APPEAL, NO. 951 OF 1921. 
June 18, 1923. 
| Presznt;—Sir Dawson Miller, K., Chief 
Justice, Mr. Justice Kulwant Sahay, 
RAMNANDAN PARBAT AND ANQTHER— 
PALINTIFFS.—ÁAPPELLANTS' 
T VeYSUS 


DENI SAHI AND LE re 


—RESPONDENTS, 
Transfer of Property Act (I V of 1882), S. 68 (c) 
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—M orgagéccSuD Quen! partition —Mortgagee dis- 

possessed by shave-holder—Suti to recover money : 
from morigagor, whether: maintainable. 

Where subsequent to a mortgage there is a 
partition and the mortgagee is turned out by the 
Share-holder to whose share the mortgaged land 
falls, the mortgagee is entitled on being disposs- 
essed to sue the mortgagor fgr the mortgage- 
money. [p. 879, col. r.] 

Talek Singh v. Julal Singh, 5 Ind. Cas. 139] 
II C. IL, J. 136, followed. 


Appeal from a decision of thee Subordi- 
nate Judge, Saran, dated the 29th 
January 1921, reversing that of the 
Munsif, Sewen, dated the 2and December 
1919. | 

Messrs. 5. M. Mullick and S, Saran, 
for the Appellants, ; 

Mr. Harnarayan Prasad, for the 
spondents, 


JUDGMENT. 

Miller, ©. J.—The appellants in 
this case were granted ‘a  zarpeshgi in 
the year 1883 over certain lands measur- 
ing 30 bighas odd by the representatives 
in interest of the defendants in the suit. 
The mortgagors were shere-holding pro- 
prietors of village Siedhi bearing Tauzi 
Nos. 3911 and 3912 and the mortgage 
granted by them was not a mortgage 
of their s} are in those Tauzi numbers but 
of certein specific bakasht lands of which 
they had, by an errengement, between 
themselves and their ca-sharers, possession 
at thot time. The zarpeshgi deed is an. the 
usual form, The z rpeshgt money was 
Rs. 1,600. The z.rpes gidars were-to be 
given possession of the mortgaged lend 
and to satisfy themselves by the profits 
for tie interest payable on the zurpeshgi 
money. .The mortgagors were to repay 
the advance qt the end of three years but 


Re- 


if they did not doso the terms of the mort- 


gage were to continue until the mortgegors 
did in fact pay of the mortgege-money 
which they might do in Behado any year 
after thc due dete. It appears that seme 
years ago, in the year 1893, the share of 
the mortgagors in Táuzi No. 3911 was sold 
forarreafs of Government revenue, The 
auction-purchesers who acquired the in- 
terest of the mortgegors subsequently, 
at some date which is not very cleer upon 
the evidence before us but which is stated 
to lieve been in the year Ig13, effected 
a partition between themsel ves end their 


- 
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co-Sharers and the zarpeshgl lands in so for 


as they were within Tauzi No. 391, fell in to 
the żzkhta of other co-sharers who dispos- 
sessed the plaintiffs, Subsequently, one 
of the mortgagors executed a deed of sale 
in favour of certein purchasers, a portion 
of the  purchase-money being retained 
by the vendees for the purpose of paying 
off the vendors’ share in the mortgage 
and, in the result, Rs. 800 out of the 
Rs. 1,600 originally lent w^s paid back 
to the mortgagees. In thesecircumstances, 
the mortgagees appear to have been con- 
tent to remain in possession of the remain- 
ing mortgage lands as security for the 
balance of the mortgage-money due. In 
the year 1917 there was also a batwara 
partition of Tauzi No. 3912 ənd the mort- 
gaged property in so far as it remained 
in the possession of the plaintins, the mort- 
g2gees, fell into the takhta of other shere- 
holders than the miortgagors, the result 
being that the mortgagors were then dis- 
possessed entirely of the remaining interest 
they had in the mortgaged lends. The 
plaintiffs then brought the present suit 
on the 18th May 1919 to recover from 
the defendants who represent the mort- 
gagors the balance of the zarpeshg? money 
due together with interest since the dete 
of their dispossession. Several pleas were 
raised in enswer to the plaintiffs’ claim 
and amongst others a question of limita- 
tion. 

The leerned Munsif before whom the 
case came for trial decided all the issues 
in favour of the plaintiffs including the 
question of limitetion. 

The defendants then appealed to the 
Subordinate Judge before whom the ques- 
tions raised were (1) is the plaintiff entitled 
to sue for his mortgage-money under sec- 
tion 68 of the Transfer of Property Act? 
ani (2) Is the suit barred by limitation? 
The learned Subordinate Judge came to 
the, conclusion thet the plaintiffs were 
not entitled to sue under the provisions 
of section 68 of the Transfer of Property 
Act and having arrived at this cenclusion 
he did not decide the question of limitation, 
It seems to me that the reasons given by 
the learned Subordinate Judge for dis- 
missing the plaintiffs’ claim cannot stand, 
He appears to have been under the impres- 
sion that the case was governed by the 
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provisions of section 99 of the Estotes / 
Partition Act which provides that, “ If 
any proprietor of an estate held in common 
tenancy and brought under partition 
in accordence with this Act has: 
created his share or any portion there- 
of any encumbrance such encumbrance 
shall hold good asregards the lands finally 
allotted to the share of such proprietor 
and only as to such land’ and being of 
opinion that the plaintiffs hed neverattempt- 
ed to enforce their security upon the share 
allotted or upon the lands allotted to the 
morteagors and had never requested the 
mortgagors to put them in possession of 
such lands their case must fail, It may 
be pointed outin passing that the plaintiffs 
had by their plaint pleaded that the de- 
fendarits had not allowed the plaintiffs 
to take possession either of the asamtwar 
lands or of the bakasht lands, that the 
plaintifis had requested them repeatedly 
but they paid no heed to their ‘request 
hence the necessity of this suit. That - 
plea was not specifically denied in the writ- 
ten statement and, so far as the Munsif 
was concerned, it appears to have been 
accepted as the fact, The learned Sub- 
ordinate Judge, however, relied upon some 
evidence given on behalf of the plaintiffs 
to the effect that they did not serve the 
mortgagors with any notice of their dis- 
possession. Thelearned Subordinete Judge 
was also of opinion that the last clause 
of section 68 of the Transfer of Property 
Act had not been complied with. That 
clause provides for cases where the mort- 
gaged property has been wholly or partially 
destroyed or the security has been rendered. 
insufficient within the meaning of section 
66 of the Transfer of Property Act end 
enacts that in such cases, apart from the 


‘wrongful act or default of the mortgagor 


or mortgagee, the mortgagee may require 
the mortgagor to give him any sufficient 
security for his debt, and if the mortgagor 
failsso todo may sue him for his money. 
Wita great respect to the learned Subordi- 
nite Judge, I think he failed to appreciate 
the real nature of the present case.- The 
case is not one which comes under that 
part of section 68 to wltich I have referred 
nords it a case which is governed by section 
99 of the Estates Partition Act. There 
is no question here of the mortgaged prop- 
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erty. having beem wholly or partially des- 
troyed or the security rendered insufficient. 
Similarly, it is not a case of a proprietor 
ofan estate held in common tenancy who 
has created an encumbrance upon his share 
or a portion thereof. The mortgage grant- 
edin this case was a mortgage not of the 
mortgagor’s share in the estate but of 
specific lands of which the mortgagors 
were in possession by an arrangement 
with their co-sharers aud the provisions 
cf section 99 of the Estates Partition 
Act appear to me to have mno  ap- 
plication to such a case, The section 
which does appear to me to govern 
the .cese is section 68, clause ‘c), of the 
Transfer of Property Act which pro- 
vides that where the mortgagee being 
entitled to possession of the property 
the mortgagor fails to deliver the same 
to him or to secure the possession thereof 
to him without disturbance by the mort- 
gagor or any other person, then in such 
a case the mortgagee has a right to sue 


the mortgagor for the mortzage-money..- 


What happened in the present case was 
that after the partition the plaintifis 
were dispossessed of the property of which 


they were in possession under the zurpeshgi. 


They could not resist that dispossession 
and, therefote, they were bound to give 
up possession and the result is that the 
mortgagors have failed to secure the pos- 
session of the property to the mortgagees 
and in such a cese the Statute expressly 
provides that the mortgagees have a right 
to sue for the mortgege-money. The 
question arose for determination in the 

alcutta High Court in the case of Talek 
Singh v . Jalal Singh (1) which is a case 
practically on all fours with the present 
case,- “A usufructuary mortgagee,” says 
the head-note in that case, “can bring a suit 
for mortgage-money on dispossession from 
land given in lieu of interest, by a co-shoerer 
of the mortgagor who obtained the same 
on partition ond is- not precluded from 
so doing by section 99 of the Estates Perti- 
tion Act." In that cese the facts were, 
for all materiel purposes, the same os in 
the present cese, It was a case of a mort- 
gage not of a share in en estate but of cer- 
tain specific lands of Which the mortgagors 


(t) 5 Ind. Cas, 130] Ir Ci L. J. 136, 
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were in possession. There was a subse- 
quent partition and the mortgagees were 
turned out by the share-holders in whose 
ta khia the mortgaged lands fell and it wes 
held that section 99 of the Estates Parti- 
tion Act had no application to e case of 
that sort. It wes further hela that the 
case fell directly within “the provisions 
of section 68, clause (c), of the Trensfer 
of Property Act and that under thet sec- 
tion the mortgegee was entitled, on being 
dispossessed efter the baiwara, to sue for 
the mortgege-money. In my opinion this 
appeel must succeed rnd the decision of 
the learned Subordinete Judge must be 
set aside, but as he has not come to any 
decision upon the question of limitation 
end we are not in possession of the facts. 
upon which that question depends the 
cese must be remanded to the lower Ap- 
pellate Court to be disposed of upon the 
second point which was raised, namely, 
whether the suit is barred by limitation. 
The appellants are entitled to the costs 
of this appeal. The other costs in the 
suit will abide the result of the lower Ap- 
pellate Court's decision on the question 
of limite tion. 
Kulwant Sahay, J.—1 agree. 


K. S. D. Case remanded, 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 1627 OF 1921, 
May 8, 1923. 
Presen :—Mr. Justice Gokul Prasad. 
Lala RAGHA MAL-—PLAINTIFF— 
—APPELLANT 
: YDENSUS 
ABDUS SATTAR—DEFENDANT— 
RESPONDENT. 

Adverse possession—Burden of proof. 

Where a suit for possession is resisted on the 
ground of acquisition of title by prescription it is 
not forthe plaintiff to prove his title within®12 
years; rather the burden of proofis on the de- 
fendant to prove histitle by adverse possession. 
[p. 880, col.42.] 

Secretary of State v. Chelikani Rama Rao, 35 
Ind. Cas. 902; 39 M. 617; 31 M. L. J. 324; 20 C. 
W.N. 13113 (1916) 2 M. W. N. 2241 14. A. L. J. 
1114; 20 M. L. T. 435; 4 I W. 486; 18 Bom. L. R. 
1007; 25 C. I» J. 69; 43 I. A. 192 (P. C.) and. Jat 
Chand v. Girwar Singh, 52 Ind, Cas, 366; 17 A. 
Li. J. 8141 41 A, 669, relied on, 
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RAGHA MAL V. ABDUS SATTAR, 
Second appeal from a decree of - the 
First Additional Judge, Aligarh, dated 
the 19th July 1921. ©- © 0 
— Mr. -Panna Lal, for the Appellant. - 
^ Mr: Iqbal Ahmad, for the Respondent. 
JUDGMENT.—This is a plaintiff's- ap- 
peal arising out of a suit for possession 
of a rent-free grove and damages. - - 
." The- facts appear tô be as follows. 
Khedim Husain was the original rent- 
free grantee of ax bigha 7 biswas of land. 
He planted a grove on it and sunk a well. 
On’ the 24th of January-1882 he sold the 
grove and the well to Ganga Sahai; On the 
23rd of February 1884 Ganga Sehai afore- 
said sold the grove and thé well to Allah 
Bskhsh. Allah Bakhsh was the father 
of the defendant. On the 30th of June 
1893 Allah Bakhsh aforesaid sold the grove 
and the well to Nathi Mal, the brother of 
the plaintiff. By some oversight, however, 
the. name of Allah Bakhsh-- continued 
to be recorded against the grove in dispute 
in the revenue papers, At the last Settle- 
ment of the year I917 the plaintiff applied 
for- correction of the record and - entry 
of his-own name, The defendant who 
is the son of Allah Bekhsh objected. His 
objection was allowed and the plaintiff 
now says that on the strength of this de- 
cision the defendant has now dispossessed 
the plaintiff and has cut down ten trees 
out of the grove, hence the present suit 
for possession and damages. 
The defence was that the -defendant 
was the occupancy .tenant of this plot 
and held it rent-free (2) that the transfer 
‘of Allah Bakhsh to the plaintiff's brother 
was never given effect to, ang: (3) that the 
defendant ani his predecessor-in-title 
Allah Bakhsh had been" in adverse 
"proprietary possession, Os these plead- 
ings the parties went to trial. The 
‘rial Court found that the property 
in dispute. was a _ rent-free grove 
ang the defendant or his predecessor- 
` in-tifle could not acquire occupancy right 
in it, and that the plaintiff hed proved 
"his title and possession. On these findings 
the learned „Judge uf that. Court decreed 
the plaintiff'S claim. -The defendant went 
up in appeal. "Theléerned District Judge 
has, apparently concurred with the Court 
of first itistéance in finding. the title to te 
with the plaintiff. Then- he entered into 
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the question of possession and has come 
to a finding that the plaintiff hes failed- 
to prove his possession within 12 years, 
This finding is bad for -two reasons. The 
firstis that the learned Judge seems to think 
that in a case where thé suit is resisted 
on the ground of acquisition of title by 
prescription it is for the plaintiff to prove 
his title within 12 years. That this is 
not so and itis for the defendant to prove” 
his adverse ‘proprietary title’ is clear from 
the cases of Secretary of State v. Chelikant 
Rama Rao (1) and Jat Chand v. Girwar 
Singh (2). The second reason why the 
finding aforesaid cannot be accepted is 
that the learned District Judge in 
the course of his judgment says: 
‘ the kabuliyats and applications to the 
Municipal Board -on which the plaint- 
iff relies, appear to me to be no proof of 
possession at all." It is not quite cleat 
what the learned: Judge mesns, They may 
not be sufficient to prove possession but 
prima facie counter-parts of-leases execu- 
ted by tenants and applications for per- 
mission to build put in the Municipal 
Board are the -best possible evidence of 
possession, They would at least tend to 
show which were the persons who were 
in actual possession and on whose behalf 
they held that possession, and the appli- 
cation would show that at a certein time 
a certain party alleged himself to Le.in 
possession of the property in-dispute and 
asked for permission. of the Municipal 
Board as the person being in possession 
to make erections on the property with 
the permission of the Municipal- Board. 
I cannot, therefore, accept this finding -of 
fact as binding upon me. In order to dis- 
pose of this appeal satisfactorily it is ne- 
cessary for me to have a finding on the 
following issue:— 

(I) Whendid the defendant first enter 
into possession of the property in disputé 
and when did he set up a title adverse 
to the plaintiff to the latter’s knowledge? 

No fresh evidence will be taken,’ 

Or receipt of the: finding: the usual ten 
days will be allowed for objections, 

M. A. A. Case remanded. 

(1) 35 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 
324; 20 C. W. N. 1311; @916) 2 M. W., N. 2241 14 
Ae L. J. 1114; 20 M. L. T. 435; 4 l- W. 486; 18 


Bom, L.R. 1007; 25 C. L. J. 69; 43.I. A. 192 (P.C). 
(2) 52 Ind.-Cas. 366; 17 A-L; J. 814741 A.669, 
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KESHAVA PRASAD SINGH 9. SECRETARY OF STATE FOR INDIA; - 


PATNA HIGH COURT, 
APPEAL FROM ORIGINAL DECREE NO. 61 
OF 19140. 
June I, 1923. 
Present :—Sic Dawson Miller, KT., 
Chief Justice, and Mr. Justice Foster. 
Maharaja KESHAVA PRASAD SINGH 
BAHADUR or DUMRAON—DEFENDANT 
—APPELLANT 
DEN SUS 
THE SECRETARY or STATE FOR 
INDIA in COUNCIL-—PLAINTIFF— 
RESPONDENT. | 

Bengal Alluvion and Dilwion Regulation 
(XI of 1825), s. 4—Allwion and diluvion 
—Emerging of land on opposite bank of 
9wer-— Land, whether cam be treated as ace 
évetton to estate—Estate permanently | settled — 
Liability to pay vevenue for accretion—Sale m 
acfault of payment of reventte— Notice to proprietors, 
whether necessary—Bengal Land Revenue Sales 

Act (X I.of 1859). 

In a suit by the Secretary of State claiming 
a declaration of title and posssession over the 
lands comprised in Mahal Turk Ballia, a revenue 
paying-estate on the roll of the Collector of Shah- 
apad, it appeared that the mahal was originally 
settled with .proprietors in 1793. Owing to a 
change in the course of the river Ganges, it became 
diluviated and aftersome years emerged on the 
opposite bank and eventually became fit for 
cultivation. -In :xgrr, it was sold for non-pay- 
ment of atrears.of revenue and in the absence 
of bidders was-purchased on behalf of the Govern- 
ment, The defendant claimed theland as his own 
as an alluvial accretion to his semindavi and as 
suchexemptfrom any revenue. He also disputed 
theright of the Crown to sell, contending that-the 
revenue claimed was not payable, and also 
challenged the validity of the sale upon ‘the 
ground of defective and irregular ‘procedure ; 

Held, that the defendant was not entitled to 
hold the land as part .of his estate free from 
revenue merely because it happened to adhere to 
his land; [p. 890, col. 2.] 

(2) that there was nothing to prove an estoppel 
against the plaintiff precluding him from treating 
such lands as.outside the terms of the Settlement ; 
[p. 890, col. 2. 

(3) that ‘the sale was a valid sale under the 
provisious-of the: Bengal Land Revenue Sales Act, 
1859, notwithstanding the fact that no formal 
notice was served on the. proprietors demanding 
payment of the revenue. (p.894 col. 1] || 

Appeal from a decision ot the District 
Judge, Shahabad, dated the 19th.Decem- 
ber 10918. 

Messrs. P. -K. Sen, A. Sen and N.N. 
Sinha, for the ‘Appellant. l 

“The Government Advocate and the Gov- 
ernment Pleader, for the Respondent. f 
JUDGMENT. | 

Miller, '0.J.—The suit out of,.which 
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this appeal arises was instituted by the 
respondent, the Secretary of State for 
India in Council, as plaintiff against 
the appellant, the Maharaja Bahadur .of 
Dumreaon, :as defendant, claiming a dec- 
laration of the plaintiff's title and possession 
over the lands comprised in Mahal Turk 
Ballia, ə revenue paying estate, now bear- 
inp Tauzi No. 10805 on the revenue roli 
of the Collector of Shahabad, in the Province 
of Bihar end Orissa. : 


“Mahal Turk Ballia, which consists of a 
single mauza of thet name, was settled 
with proprietors other than the appellant 
in the year 1790 as a separate -estate 
and in 1793 was permanently settled and 
assessed fo revenue at Rs. 251. It was 
at that tine situated on the north side of 
theriver-Ganzes inthe territory now known 
as the United Provinces of Agra and Oudh. 
It was entered as Tauzi No. 178, at first 
on the roll of the Collector of Ghezipur, 
and afterwards of Ballia. Owing to a 
change in the course of the river, it became 
diluviated and after being under water 
for some years it emerged on the opposite 
or southern bank of the river in the District 
of Shahabad and in time became again fit 
forcultivation. In 1910 it was-transterred 
fromthe revenue rollof the Ballia District 
inthe United Provinces to that of Shah- 
abad.in Bihar, then part of Bengal. In 
IgiI,as nobody came forward to pay the 
revenue, it was sold under the provisipns o 
-the Bengal Laud Revenue Sales Act:(Bengal 
Act KI of 1859) for-non-payment of arrears 
of revenue-and in the-absence of bidders 
was purchased on behalf of the Government 
for a nominal sum. The Maharaja of 
Dumraon whose estates lie, for -the most 
part, on the south side of the Tiver in this 
iocality claims the land as his own. He 
says itis an alluviel accretion‘to his zemin- 
dari and that all such accretionsare,-by the 
terms -under which his ancestors tock 
Settlement in the -years-1790 and 1800, 
included in the jama agreed upon at that 


“time, and are-exempt from any additional 


revenue. “He disputes the rightof the Crown 


‘in such circumstances ‘to ‘sell, contending 


‘that the revenue claimed was not payable. 
fe further contends ‘that the ‘identity :of 
"Park Ballia ‘with the landsin his possession 
has not been established and, in addition, 
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he challenges the validity of the sale upon 
the ground of defective and irregular pro- 
cedure. He. accordingly refused -to give 
up possession with the result that the 
present suit was instituted before the 
District Judge of Shahabad on the 8th 
December 1916, The plaintiff succeeded 
before the District Judge. - From his de- 
cision the- Maharaja has appealed to- this 
Court, .. 

The appellant is admittedly in possession 
of the disputed property. He further con- 
tends, that he has acquired a good title 
to it. In the first place, he relies upon 
section 4 of Bengal Regulation, XI of 1825, 
and contends that the land in question 
was gained by gradual accession from the 
recess of the river end must be considered 
as an increment to his estate. In answer 
to this the respondent objects that the 
sectiun in question has no application to 
cases in which the land can be identified 
as the property of another. Secondly, the 
appellant claims title by reason of a local 
custom whereby the deep stream of the 
Ganges in the locality in question forms 
the boundary between the estates of the 
proprietors on opposite banks of the river. 
The existence of such a custom is disputed 
by the respondent. Thirdly, the appel- 
lant. bases his title upon abandonment 
‘by the original proprietors whereby the 
estate fell again into the public domain 
and when it emerged on the opposite bank 
was a fit subject-matter for the operation 
of section 4 of the Regulation of 1825. 
The respondent contends that no abandon- 
. ment by the previous proprietors in fact 
took place. Fourthly, the appellant alleges 
a title as against the former proprietors 
by adverse possession for a period of over 
twelve-years. The respondent contends 
that the land in suit wes not fit for culti- 
vation until about the year Igogand that 
noacts of possession which would oust the 
fogner proprietors took place before that 
date. 

In the ordinery course, even assuming 
that. the appellant acquired title to the 
land in suit either as an accretion to his 
estate, or by the custom, or transfer, or 
` in anyother way he would nevertheless be 
liable for revenue that ‘might be assessed 
,under the provisions of Regulation lI of 
1819 and Bengal Act IX of 1847 or ior 
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any existing assessment in respect of jsuch 
lands. If an assessment had already been 
made, and the land remained cherged with 
it, the appellant would take subject to such 
assessment and would be liable to the 
Government for payment of the revenue 
so assessed. No claim has-been made 
on behalf of Government to impose a fresh 
assessment under the provisions of the two 
enactments last mentioned, the land bav- 
ing been already permanently assessed to 
revenue at the date -of the Permanent 
Settlement It was in respect of non- 
payment of arrears of the revente already 
imposed that the land wassold. ‘The appel- 
lant, however, claims special privileges 


"with regard to alluvial lands under the 


terms of the Settlements made’ with his 


ancestors in the years 1790 and 18co as 


already mentioned. It will be necessary 
presently to consider the terms of thote- 
Settlements and itis upon the construction 
of those terms that the determination of 


this appeal mainly depends... 


The appellant also raised certain other 
contentions which may be -divided into 
two main heads. In the first plece, he 
challenged the validity of the sile upon 
certain grounds which will be dealt with 
hereafter, and, secondly, he contended 
that the identity of Turk Ballia with the 
lands now in his possession has not been 
established and that an action for eject- 
ment must fail. 

The circumstances under which the pre- 
sent dispute arises and the history of Turk 
Ballia from the date of the Permanent 
Settlement have been fully dealt with by 
the learned District Judge in a careful 
lucid judgment. But it willbe necessary 
to refer again to some of the important 
features of the history of the estates in the 
locality with which we ate concerned in 
dealing with the questions for determina- 
tion. In that locality the deep stream 
-of the Ganges is, for administrative pur- 
poses, the dividing line between the Sheh- 
abad D.strict in the Province of Bihar 
and Orissa, which lies to the south, and tle 
Balia District of the United  Provincts 
which lies to the north of the river. This 
boundary line, however, is by no means 
constant. The surrounding country is for 
the most part flat and the banks of. the 
rivet ‘on one side or the other ate subject 
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to erosion, especially during the summet 
and autumn months when the volume of 
water is greatly increased. by the monsoon 
rains and the melting snows which descend 
from the Himalayan range, and flow into 
the river near its source. ‘This process of 
erosion is generally slow and gradual, 
the river in flood time impinging on one 
bank or the other especially where it takes 
a curve, as here, and undermining ituntil 
in time the over-hanging portion falls, 
and is carried down by the stream. Oc- 
casionally, a more rapid change takes place 
by the river overflowing its banks, the 
escaping water forcing for itself a new 
channel through culti vated lands and some 
times leaving a considerable portion of 
the old river bed exposed. The vagaries of 
the river Ganges are various and manifold, 
both in kind and degree but, generally 
Speaking, the gradual process of erosion is 
referred to as diluvion; the more sudden 
change in the river's course as avulsion. 
In the immediate neighbourhood of Turk 
"Ballia the process of erosion hes for many 
years been in progress on the northern 
bank of the river. About 1871 the mauza 
itself began to disappear as the course 
of the river shifted gradually to the north- 
wird. As the lands be.ame diluviated |a 
suspension of revenue was allowed to the 
proprietors by the Revenue Board of the 
U ited Provinces in proportion to the 
ptroüits of tne area lost until, after some 
£0 or I2 years, a nominal sum only was 
‘being paid. In 1884 the whole village had 
d:'sappeared and the payment of revenue 
Was suspended and written off from year 
‘to year in the revenue accouut, It does 
not appear, however, that any permanent 
TeMission was ever madeand, had the land 
re-.ppeared on the north side by the recession 
of the river and again become fit tor culti 
vation, there can be no doubt that the 
Boa d of Revenue in tne United Provinces 
woull have been entitled to enforce pay- 
ment of revenue. from the proprietors. 
It appears from the correspondence which 
tock place between the Boara of Revenue 
and thé Commissionér and Collector. of 
the Ballia District in 1884 that the.pro- 
prietors were proposing to pay a, nominal 
revenue of Rs, 2 in*order to preserve their 
Tights in the event of the land agair re- 
appearing, „Dut. the Board. of -Revenpe 


Considered that this was not necessary 
and wrote to the Commissioner of the 
Benares Division that all mahals entirely 
washed away should be retained on the 
Revenue Roll and the revenue written off 
from year to year and that a nominal jama 
was not required to keep alive the rights 
of a proprietor and should not be taken, 
The Board accordingly ordered, that the 
entire jama of the mahal should be sus- 
pended and reported for remission at the 
close of the year. Each year thereafter 
a kanungo was deputed to make an inspec- 
tion and ascertain if any of the lends 
had re-appeated. His reports have been 
produced and show. that up to the year 
14908 none of the submerged land had re- 
@ppeared on that side. In that year, it 
was noted on the kanungo’s report that 
as the mahal was still under water there 
was no need to take any further action, 
and each year from 1884 the revenue 
had been suspended and written oft in the 
revenue accounts of the Collectorate. As 
the river altered its position to the north- 
ward accretions took place upon the oppo- 
site bank in the Shahabad District, and, 
from time to time, as villages which had 
pteviously been in the United Provinces 
re-appeared in the Shahabad District on 
the other side, they were transferred from 
the Collectorate of the Ballia District to 
that of Shahabad. In 1909 some corres- 
pondence took place between the respective 
Collectors from which it appeared that, 
in addition to other villages, Turk Ballia 
had also re-formea in Shahabad on the 
south side and it was proposed to transfer 
itto the Revenue Roll of that District. After 
some furthér correspondance the revenue 
officials appear to have satisfied themselves 
that Turk Ballia had in fact re-appeared 


in the Shahabad District of Bihar. Accord- 


ingly, by two notices issued in the Gazeti s 
of the respective Provinces dated the 25th 
and 26th May 1910, it was formally, notified 


‘that the permanently settled estate of Turk 


„Ballia had ceased to form part of the Ballia 
District in the United Provinces of Agra 
and Outih and now.formed yart of the 
Shahabad District in Bengal (which , at 


‘that time included Bihar) in respect of its 


(Civil, Criminal and Revenue jurisdiction. 
-When the village of Turk Ballia first appeared 
as dry land on the south side itis not very 
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easy ‘to determine. There can be little 
doubt that for some years after it emerged 
as the river subsided after the floods it 
would be again covered during the next 
rainy season. It may also be reasonably 
inferred thatfor some timeafter its energ- 
ence it would be sandy waste unfit for 
cultivation. The learned Judge has found 
upon the evidence that it did not become 
'cultivable before 1909, and I see no reason 
‘to differ from his finding in this respect. 
"The question as to when it first beca me 
‘cultivable and was taken into the possession 
‘of the Maharaja-is only material i in consider- 
-inz whether he had acquired a title by 
‘adverse possession as against the recorded 
“proprietors when the present suit was 
instituted on "the: 8th December 1916. 
There was a considerable contest in the 
Trial Court on the question whether 
accretions on the Shahabad side were 
gradual within the meaning of Regulation 
“XI of 1825. The learned District pn 
found that they were. This finding 
not chatlenged by the respondent on due 
and the finding on this point may be accept- 
ted, When the estate was transferred in May 
1910, the kist payable on May Ist was then 
"due.butunder the Bengal Land Revenue 
‘Sales Act of 1859, section 2, it did not be- 
come an srrear until the rst of the following 
"mornth. Neither that nor any subsequent 
“kisis were paid although the notice of trans- 
"fer was served on the surviving proprietors 
‘of Tugk Ballia “in the beginning of 1912. 
“And when one year's revenue had fallen 
nto arrears the-estate was put up for sale 
“under the provisions of Act XI of 1859, 
~and sold on the 7th June I9II, and, as 
?dlready steted,'in the absence of bidders, 
was purchased by the Collector on behalf 
of the Government and a certificate of-title 
' was duly issued under section 28 of the Act. 
It will be observed that no attempt was 
made to assess a fresh revenue upon the 
-lands in question under the provisions 
-Òf Regulation II of 1819 or Bengal Act IX : 
of 1847 ‘and I apprehend thet such a pro- 
cedure would not have been permissible 
-astheland in'question was alresdy subject 
"to a fixed revenue from the date of the 
‘Permanent Settlement, Had the land'beeri 
(assessed now for the first time, I have. no 
doubt that the assessment would have 
‘been much higher then Rs. 251 and the 
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EP, 
appellant does not contend that the 170 
cedure referred to in either of these enact 
ments was applicable to the case. Indeed, 
his contention is, thet once the land had 
appeared on the south side attached to his 
estate no revenue in respect of it, whether 
‘ previously assessed.or not,could be ‘recovered 
from him or any body else, 

It is now necessary to consider the ground 
of exemption upon which the appellant 
‘relies: Long before the date of the Perma- 
“nent’Settlement the Ma hereja's ancestors 
"ad been the. proprietors of considerable 
estetes for the most part on the south 
side of the river in the District of Sheh- 
abad and the neighbourhood. These estates 
after the acquisition of the Dewani were 
at the disposal of Government and were 
settled with Raja Bikramajit Singh of 
‘Dumraon between the years 1790 and 
I$00 under various instruments. Some of 
them contained special terms as to dilu- 
vion and alluvion. Others did not. On 
the r2th January 1790 (1197 Fs.) a 1. ecen- 
nial Settlement wes mede with him in rese 
pect of a large number of ‘named villages 
comprised in Bhojpur and four other 
pargannas, The names of the different 
Villages, between six and seven hundred 
in all, are set out in the schedule cttach- 
‘ed to the deed of Settlement. It appears 
that the first engagement entered into 
with regard to these villages bound the 
Zemindar to pay the revenue without eny 
objection on the score of calamity, by which 
-is no doubt meant diluvion of parts of the 
settled area as some oi the villagers were 
at that time bounded by the river bark, 
It appears irom the petition of the Raja 
dated the toth January 1792 (Exhibit B), 
‘that the Collector had in 1790 intimated 
that any newly accreted lards would be 
subject to additional assessment, but the 
Raja had pointed out that large areas of 
the land in the villages of his ‘taluka had 
been waslied away by the river and. ro 
provision was made for abatement of revenue 
‘on ‘that account. Probably the engagement 
had not been finally accepted by Mr, Brooke, 
‘the ‘Collector at that time, but, however 
"that-may be, it was not ‘acted upon anda 
fresh ekrarmama was taken from the Raja 
“with regard to the villages in question 
‘which contained the terms that he snould 
‘continue to pay without any objection 
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Govetnment revenue fixed in respect of 
those villages including diluviated. land 
‘and that Government shoul not for any 
reason have any claim in respect of land 
“newly accreted’ thereafter. This Settle- 
ment, however, was in respect of certain 
specified villages with their dependenciis 
an? does not purport to iuclude the 
land of other villages uot mentioned there- 
“in, even if they should be at that time 
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that time was claiming as, accreticns to the 
villages already settled, lands’ which- 
in fact formed’ part of villages left ont of 
tle Settlement. A letter dated the rSth 
November 1800 written by Mr. Deane 
to: the President and members of the Board! 
of Revenue (Exh bit 78)shows, how by his 
exertions. in discoyering the viram Gang- 
baramed taufir lands he had materially 
added to the Government’s Revenue. Ia 


"submerged'or partly submerged ard should 
' accrete to the land’ ofthe villages settled 
“witu the Raja. In Parganna Bhojpur 


the result, the Raja applied for and obtained 
a settlement of the villages of the descrip- 
tion mentionedin the year 1800‘all of which 


and immediately to tae north of some of 
the villages settled ın 170€ were other 
villages which were not named: in that 
. Settlement and which were either waste 
‘or diluviated, although at ons time they 
-may have beer under cultivation. Itves, 
no doubt, the intention of Government, 
it was certainly to their interest, that all 
the villages previously comprisea in zemin- 
ars estates should be settled with them, 
and assessed to revenue. Iw the case of 
larger estates, and more especially those of 
riparian cwrers, it took'some time-to ascer- 
tain the names and situation of the villages 
previously in- their possession. Sonie 
- had been diluviated, others had're-appeared 
“and were either waste or unpopulated, 
. or only partly fit for cultivation. These 
unpoptu'ated villages were known as virani 
villages and, until Settlement with the 
zemundar, remained the property of Govern- 
ment, It appears that Mr. John Deane, 
who succeeded Mr. Brooke as Collector 
in tke neighbourhood with which we are 
. concerned; kad takèn great pains to as- 
certain, tbe viram villages, which still re- 
maired ursettled withthe Raja of Dumraon. 
He compiled alist of such villages and on 
. the 26th August 1800, issued! a parwana 
(Exhibit 77) tothe Raja ordering him to 
file his darkhasé (petition). for settlement of 
a the vivant Gangbavanicd lands. according 
to the list recorded in his office. It isun- 
necessary to refer in detail to what took 
place between Mr. Deane and. the Raja 
before the date of this. farwana, It would 
_ appear. that in some instances the Raja 
. had contended, that the lands: were accre- 
tiors to: the villagfs already. settled in 
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lay immediately to the northof the villages 
previosuly settled and: were; in some 
instances, waste, unpopulated, or partly, 
if not entirely, covered by the Ganges. 
"The terms.of the Settlement of these villages 
are to be gatliered' from the Paja’s petition 
(Exhibit Cy dated' the 29th August 1800: 
It does not contain im terms tlie specia! 
stipulation as to alluvion aud:dilüvion' men- 
tioned inthe Settlement of 1790; but from. the 
opening. words it appears to De a petition 
for a Settlement of the villages mentioned 
in the schedule, some 85 in all, referred! to 
as vivant or unpopulated villages appertain- 
ing to the semindari Pargauna Bhojpur, 
and what was settled: was both alluviated 
and diluviated' land. "Then follow certant 
words “ Taufir tamam wo kamal” about 
the interpretation of which some discussion 
arose both in the Trial’ Court and’ before 
us on appeal. The actual words used in 
the beginning of the document are: “ Darkhast 
dehat vivant wo Ganglaramad wo Gangburd 
laufir lamam wo kamal mutallage zemindari 
Pargana Bhojpur sarkar Shahabad,” “The 
main difference between the parties is as to 
the proper construction of the- words 


" laufir tamam we kamal'and more particularly 
_as to the meaning ofthe word’ta ujir. 


Virani 
admittedly, means the unpopulated'or waste 
‘villages, gangbaramail’ means that which 
has been given up by the Ganges-or all 
alluviated land, Gangburd means that whieh 
has been covered’ by the Ganges: or diluvi» 
ated. The words faufir tamam wo kamal 
mean litefally “excess complete and. en- 
tire.” The word taufir according to the 
Dictionaries means excess or balance, somes 
t ing left over, aud it also has various 


derived meaiings but I have no doubt 
that the proper interpretation of the whole 
passage is that aecepted by the learne 


^" "ds 


, 1790: ard were. not te-furmations of diluti- 
. ated villages not previously settled. There 
is. nothing to indicate that the Raja. at 
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Judge, namely: —'"rThe whole balance of the 
lands belonging to the zemindari of Pargana 
Bhojpur above water and under water." 
The word- iaufir is frequently used in the 
correspondence which took place at about 
the date of thg Settlement in relation to 
the villages which had not been included 
in the previous Settlemtrt, that is to say, 
those left over and not taken into account 
in the previous Settlement are referred to 
as the taujir villages, and there seems to 
me to be little doubt that the words used 
were meant to indicate that the Settlement 
includes the whole and entire balance of 
the. villages not previously settled and 
appertaining to the zemindart of Pargana 
Bhojpur whether above or under water. 
The interpretation contended for by the 
appellant is: “ all additions and accretions, 
whether above water or under water” and in’ 
this, he would include lands outside the 
boundaries of the villages concerned which 
may in futute emerge from the Ganges 
and become attached to the settled land 
even if they had been separately settled 
with another proprietor and assessed to 
revenue. The learned Counsel for the appel- 
lant contended wien pressed, that under 
his interpretation even, if the Ganges should 
go on receding to the northward as far as 
the foot hills of the Himalayas all the 
country in between would become accre- 
tiong to his zemindari iree from revenue 
for all the time provided the alluvion was 
gradual. Such a phenomenon is hardly 
likely to occur butit is by no means im- 
probable that the Ganges in this Iccality 
may continue to recede gradually to the 
northward for several mules enveloping 
in its course other estates similar to Turk 
Ballia whose revenue was 'assessed at the 
time of the Permanent Settlement and leav- 
. ing them dry upon the southern bank, 
This interpretation involves such startling 
results that one must hesitate to accept 
“it without a clear indication that it was 
intended. In my opinion, the words cannot 
bear such an interpretation. Even if the 
. word fatujir is interpreted as excess, it 
seems clear from the document as” a- whole 
that what was settled at a fixed jama 
of Rs. 1,510 in the year 1800 was the villages 
named in the schedule whet*er they were 
recently. alluviated or still under water 
or partly under water aud ‘that the -jama 
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was to include the diluviated area which 
might in future be given up by the river 
without any additional revenue becoming 
payable and it did notinclude, even poten- 
tially, lands at that time on the "opposite 
side of the river which had been settled 
with other proprietors and assessed separate- 
ly for revenue. E 
It was cortended, however, hy the learn- 
ed Counsel for the appe'lant that the Gov- 
ernment itselt had accepted tne ir terpreta- 
tion now placed by him upon tais Settlement 
and in support of this he referred to certain 
proceedings which took place in r8r8 
1834 and 1883. He contends that the 
action of the Goverrment operates as 
au estoppel and that they should not be 
heard to dispute now the representations 
they made on previous occasions. He says 
that, relying on those representations, he 
abstainea from paying the revenue and 
should not be allowed to suffer thereby, 
Tt will be remembered that the Settlement 
of 1800 was in respect of villages iying 
on or rear the banks of tbe Ganges and 
immediately to the north of those settled 
in 1700. The later Settlement included 
inter alia, tre villages Parsanpa and Jagdis- 
pur which were either totally or parti ally 
submerged at that time and formed part 
of the Joubi Mahal. These villages are 
opposite to Turk Ballia and it is as an 
accretion to the villages of Parsanpa and 
Jagdispur that the landsin suit are now 
claimed, In 1918 a petition was presented 
by ore Bhuabal Rai asking for Settlement 
of certain lands which had newly formed 
on the south side of the river in this neigh- 


. bourhood. In this petition he mentions 


that the lands in certain villagesin Parganna 
Ballia kad been washed away and that 
on the southside land had newly accreted 
and that the Raja had settled it with ten- 
ants. ‘The petitioner, Bhuabal Rai, sub. 
mitted that these new formations were 
part of the Government estate and asked 
that they should be settled with himself, 
The statements made in his petition as tq 
the area of land which had been washed 
away or which had re-formed cannot neces- 
sarily be taken as dccurate. The Raja of 
limreon, at that time Raja Jai Prakash 
Sirgl, appears to have objected to - the: 
petitioner's claim, axd the order endorsed 
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Upon the petition is to the effect that the 
Settlement made in 1800 with the Raja 
of Dumraon was of unpopulated villages 
alluviated aid diluviated laud and the 
eotiie quantity ot excess land appertain- 
ing tothe zemindari in Pargannas Bibia and 
Bhojpur and such being the case the petition 
of the applicant relating to settlement of 
lands newly accreted was not fit to be 
entertained. I can find nothing in the 
fact that Bhuebal’s petition was rejected 
on the ground that the lands claimed 
had been previously settledin 1800 which 
supports the interpretation of that Settle- 
ment now urged on behalt of the appellant. 
Ou the coutrary, the order passed seems 
to assume that the lana of which Bhuabal 
Sought Settlement wasland appeitaining 
to the zemindari of Bhojpur and which as 
such had newiy accreted. The order passed 
on that occasion is important as it forms 
the basis of the future ection of the Govern- 
ment when questions arose as to exacting 
additional revenue in respect of new 
accretions which subsequently formed ir 
Farsanpa and Jagdispur. It cannot be 
assumed tuat the Government ia 1818 
accepted the facts set out by Bhuabal Rat 
in his petition. Itis asomewhat loosely 
worded document and he apparently was 
not aware of the terms of the Settlement 
made with the Raja of Dumraon in 1800 
aud it may well be that he over-estimtated 
the extent of the accretions which he refers 
to as Government estate. The villages 
mentioned in that petition as having been 
washed away from the Bala side ao not 
. appear to. have beeu permauently settled 
until about the year 1841. According to 
Mr. Roberts' Settlement Report ci the 
Bailia District they were diluviated about 
. the beginning of the last century and re- 
formed about 49 years later when they were 
settled with zemindars on that side. How- 
ever that may. be, theland ot which Bhuabal 
claimed settlement appears to have been 
treated by the Government as included 
in Parganna Bhojpur and, therefore, within 
the Raja's zemindari, and not capable of 
a new Settlement, The decision of the 
Government on that occassion, to any 
mind, affords no support. to the broad 
propositiou put forward by the appellant. 
From that time onward questions arose 


as to further assessment on re-formed lands; 
In x8zr, the local Revenue Authorities 
Claimed to assess certain re-formed land under 
Regulation II of 1819 and the Raja’s peti- 
tion dated the 28th February 1821 (Exhibit 
89) shows how he dealt with that claim 
and appears to throw some light upon the 
meaning which he himself* attributed to 
the Settlement of t800. In that petition 
he reters to the action taken by Mr. Deane 
before the Settlement, and points but how 
he made a total of all the mzhals belonging 
for a long time to his ancestors, and deduct- 
ed therefrom the mahals settled in 1197 
F. S. and pressed his ancestor to apply 
for such of the viyani taufir Gangbavawad 
lands, etc., as had not been settled and aads: 
“My ancestor was obliged by the orders 
of the Authorities to fife applicatious in the 
office of the Collector of District Shahabad 
in respect of miran iaujr alluviated ana 
diluviated lands with the woras “the whole 
and entire of Pargana Bihia and Bhojpur ” 
and the Collector after making further 
enguiries made settlement thereof with 
my ancestor. Thus not a piece ot unsettled 
land is in my possession." ‘The attitude 
taken by Raja Jai Prakash Singh on that 
occasion was, that the lands which it 


‘was sought to assess under Regulation 11 


of 1819 were comprisedin Pargana Bhojpur 
which had already been settled with him 
and he adds, “1 did not and do not object 
to pay the revenue believing from the 
contents of the petitions of 1208 F.*that 
all the villages appertaining to my Zemindart 
including the alluviated and diluviated, 
taufir and vivant lands were settled with 
the words ‘the whole and entire ° attach- 
ed thereto.” In the result, no fresh: assess- 
ment was made. 

It may be mentioned here that the sche- 
dule of villages in the 1800 Settlement, 
unlike that of 1790, gave no areas, and this 
is hardly surprising when itis remembered 
that the villages theu settled were waste 
or unpopulated, aud to a large exfent 
under water and that no Surveys were made 
at the tfine. It may also be mentioned 
that from 1801 up to i8rc the Raja had 
been complaining that he was paying revenue 
for the villages settled in r800 which he 
could not find and he wes petitioning the 
authorities either to give him possession 
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of those landsor grant a remission of revenue.. 
Those: which he could not trace included 
Tagdispur and Parsanpa. He elso.complain- 
ed that his neighbours were encroaching 
upon some of them. "The matter was refer- 


red to- the Board of Revenue and, in the: 


result, these objections to the payment 
of revenue wer& rejected. (see Exhibits 81 
to 87.) >- . 
From that time on, the question of im- 
posing adtiitiot al revenue on. newly formed 
' lends in this neighbourhood under Regu- 
lation: TE of 1819. kept cropping. up. The 
Subordinate Revenue Officials of the District 


appeat-to:have been zealous in their etforts-. 


to: augment the revenue both in this and 
other. parts. of the Dumraom zemindan. 
Iu 1822, two Kanungos. were .deputed to: 
enquire as to the land newly accreted in 33; 
villages including Jagdispur and Patsanpa 
jm excess. of the recorded. area.. Their 
report was made on the 2tst January: 
1823. (Exhibit T) and a.very rough map’ 
was prepated showing the relative positions 
or the villages. 'Ihey reportea that, the 
newly: accreted: lands appertained to seven 
villages only, including Jagdispur and Par- 
supo They appear to have assumed 
that the Settlement of 1800 covered merely, 
the land in existence in 1800.and not sub- 
merged. ‘Lhey also reported that 250 bighas' 
had‘ newly ‘accreted tc Jagdispur and 500 
bighas to Parsanpa and they gave the 
recorded areas ofthe villages.as 245 and 1027 
bighas*respectively. The accretions are in 
each: case in round figures and are probably 
rough. guess work based on some sort of 
enquiries made from Patvarzs and others. 
How the recorded areas were arrived at 
is not known; they were not recorded: in 
the Settlement ; they may have been waat 
are' known as the Afíabi axea8 which were 
frequently unreliable, They treated the. 
excess as Government lano, This doctt- 
mentis relied on by the appellant as show- 
ing-that.even:in 1823 tuere were accretions 
"of Jagdispur of, an area larger than the 
recorded area of the whole village and, 
therefore, this must have included: some- 
thing outside the village itself, But litile 
reliance can: be placed upon this report. 
either asi to: the extent of thc accretions 
or as to. the’ original. aten of the settled 
villages, .andit.is not surprising that eyen- 
tually the Government deciaed not -to` 


assess the accteted areas-under Regula- 
tion IT of 1819. The matter wa- not final- 
ly settled nutil 1834 when the Goverzament 
came to the decision mentioned. But there. 
is nothiug to show that the Government 
Officers or au. y bod y else considered’ that the 
accretions at that time were lands outside 
the area of the villages settled in r80o. 
The vubakar of the Collector relating to 
this assessment case wliick tiad been. drag- 
ging on since 1822is dated’ the zoth August. 
1834 (Khibit L). It dismissed’ the Govern- 
ment’s claim for assessrnents.. If referred 
to the previous proceedings and: tHe peti- 
tion of Bhuabal Rai and treated the ac- 
ctetions as being included under the words. 
im the r860 Settlemeat. which it describes. 
as.the " Settlemert ot unpopulàted: alluvi- 
ated and diluviated villages with. tlie entire. 
quantity of excess land'lyig in taluka 


- gzemidari.of Pargana Bnojpur. The Collec- 


tor, being of opinion that the accretions 
were included under the words quoted; 
dismissed the claim for fresh assessment, 
This order was confirmed by the’ Commis- 
sioner on the 15th September 1834, Exhibit 
M: and there the matter rested for the time, 
It is. difficult to conceive how this decision 
can be interpreted as an adm’ssiow by Gov- 


, ernment or by the Revenue Officers that: ac- 


cretions of land outside the settled" villages 
of Pavganna Bhojpur were covered by the 
Settlement of 1800. The very basis of the 
decision seems to be that the lands were 
included in Parganna Bhojpur and that the- 
whole excess lying therein -was ineluded' 
in the Settlement at the agreed jama. 

The next dispute began in 1866 but was’ 
not finally set at rest until 1883. Before 
1860- certain events had happened which: 
should be borne in mind. No Survey had: 


“been madein Bengal before the Permanent 


Settlement and the areas of settled lands : 
had not always beer accurately’ recorded: 
in the various engagements entered into 
by tlie zemindars. In some. cases the 
areas were recorded’ at all. Those that 
were recorded were largely rough estimates 
or klfabi areas taken from document: 
frequently unreliable as to the state of affairs 


existing when the Settlements were made 


especially ir the case e. riparian estates 
subject to a change o. cultivable area, MIS 
Robbert's Survey Report of 1882-1855 of the 
Ballia District (page 49) shews how unreliable: 
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therear]y village. records of areas. ound in 
the jamabandis. at the. time of Settlement; 
were. The fitst Scientific Survey throughout 


Bengal began in 1839 and was completed. 


a few years later. It recorded the areas 
in the possession. of the various zemindars 
at. that time. In 1847, the Bengal Allu- 
vion aud Dilluvion Act (IX of 1847) 
was passed. It authorised new survey, 


of: land on the banks of rivers and on the 


shores-of. the sea to be made. It directed 
the: Revenue Authorities, whenever a new 


Survey map showed that lands had been. 


_washed: away, to grant a. deduction from. 


the revenue, and, when additional lands: 


were found: to have accreted by alluvion 
to revenue paying; estates, to. assess such 
accretions fo revenue.. In 1863-1864 the 
next Revenne Survey, known as the first 
Diara Survey, took place on both banks 
of the. Ganges. Jt showed accret ons 


to: Jagdispur and Parsanpa and other villages. 


in the Maharaja’s estates since the previous 
` Survey of 1839. Iu 1866 the Deputy 
Collector of Shahabad issued a vubakar. 
(Exhibit 1) suggesting. reasons why actior 
should be taken under Act IX of. 1847for 
assessing 'additional revenue on tae ground 
of excess area in the Jauhi Mahal includine 
Jagdispur and Parsanra and other villages. 

The report shows that those villages had 
been almost entirely submerged in 1839 
when the first Revenue Survey was made, 
whereas the Diara Survey o* 1863 showed 
large formations partly fit for cultivation. 

The Maharaja of Dumraon filed an Objec- 
tion to the course proposed, but in spite 
of this the Commissioner, Mr. Jenkins, 

was-of opinion, that an. assessment of the 
accreted lands should be made under the 
Aet of. 1847. The members of tue Board 
ob Revenue to whom the matter was refer- 


red. took the same view, and on the roth. 


February. 1869.issued orders.to. the Collec- 
tor to assess the newly formed. lands to 
revenue, The Maharaja. appealed, contend- 
ing that the terms oi the, Settlement oi: 1790 
were extended to. that of 1&0, but the 
Board: took a different view, aud ia 1869 
the lands were assessed at the revenue 
of Rs. 5,687 for a period-of ten. years, ‘Lhe 
Maharaja. took. Settlement. under protest. 
The. proceedings: before. the Board * of 
Revenue on that occasion are not in evi- 
dence, but.what. took, place is, set. o ut in. 


some: detail in: a. long. report na by the 
Commissioner. of the Patna Division to the 
Boatd on the 8th. September 1882 (Exhibit 
AB), atter the. term of the Settlement 
had expired and. wher the. re-Settlement 
of the alluvial lands in the villages of the 
Jauhi Mahal was under consideration. This 
document contains a concise account of 
the disputes which had beer going om bet- 
ween the Mahataja and the Government 
with regard to.the assessment of the alluvial 
arctetions-from 1818 up to 1882. It appears 
that, when the Settiemert of 1869; which 
had been accepted’ under protest, expired, 

fresh proceedings were instituted with a view 
to a resettlement. The Maharaja presented 
a. lengthy petition. urging the same objec 
tions.as he had previously raised and-alse 
adopting afurther coatention in support 
of his. claim for: exemption. Om the 
previous occasion his claim was based 
upon: the agreement of r7960 which he 
alleged:extended to the Settlement-of 1800, 

On.the later occasion he further claimed 
that, under the Settlement. of 1860; inde- 
pendently of that of r7go, he was entitled 
to exemption from assessment on newly 
accreted lands. He further produced cer- 
tain documents relating to the previous 
decisions oi the Boara in 1818, 1822, 1824 
and. 1834, which had apparently: not been 
before the Board wher:the Decennial'Assess- 
ment was madein 1869. The Commissioner 
considered that the contention put forward 
by the Mahoraja with regard to the inter- 
pretation o: the Settlement of 1800 was a 
strong one in view. of the previous action 
of the. Board. between 1818: and 1834, 

as the lands covercd by the Settlement 
of 1800 kad been invariably treated as 
being exempt from assessment. In the 
event, he recommended’ that the proceed 

ings for assessment should’ be withdrawn 
and.the-lands. declared exempt from further 
assessment. ‘The matter was referred‘ by 
the Beard, of Revenue to the Governtnent 
of.Bengaland.on.the;22nd June 1883 the 
lieutenant-Governor. ‘adopted’ the- re- 
commendation of the Commissioner and 
sanctioned the. exemption. of the alluvial 
lands.in question from assessment, direct- 
ing that the. assessment proceedings in 
connection. therewith. should be: abandoned 
(Exhibit AC). Subsequently, in 1884, the 
Maharaja. was: grauted a. refund, of the 
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revenue which he haa paid for those lands 
under the Decennial Settlement of 1869. 
The appellant lays gr-at stress upon the 
fact that the Survey maps of 1863-1864 
show, that at that time some portions 
of villages which had previously been in 
the Ballia District had appeared on the 
south baik and that by 1882 consider- 
ably larger portions hadappeared and argues 
that it must, therefore; be taken that the 
lands which were exempted from additional 
assessment ‘at that time comprised parts 
of previously settled estates on which a 
revenue had already been assessed at the 
time of the Permanent Settlement. He 
contends that the Government with the 
recent Survey maps before it and with 
full knowledge of the existing circum- 
stances, had knowingly ollowed him an 
exemption from revenve under the terms 
of his engagement of 1800 in respect of 
these lands as accretions to his estate. If 
itcou!d be clearly shown that the Govern- 
ment had knowingly allowed an exemption 
from revenue in respect of such lands on 
the ground that the Settlement of 1800 
included accretions from lands outside the 
settled area, there would be’ much to be 
said for the appellant's argument that the 
Government had acquiesced in his present 
contention and treated the agreement 
as including such lands. But on con- 
sidering all the documents which have 
been referred to, I can find nothing which 
gives any support to this argument, The 
lands which were in dispute between 
1867 and 1869 and whick again came up 
for re-consideration in 1882« were 3379 
bighas. ‘These were found by the Diara 
Survey of 1863 to have become accretions 
tothe Jauhi Mahal which ificluded the 8 
villages mentioned in the second paragraph 
of the Commissioner’s letter of the 8th 
September 1882 (Exhibit AB). Through- 
outethe documents these accretions are 
referred to either as alluvial lands formed 
in these villages in Parganna Bhojpur or in 
the Maharaja’s zemindart. There is no 
suggestion from first to last that the lands 
then under consideration ever formed part 
of some other reventie paying estate or that 
they did not appertain to the villages of 
the Jeuhi Mahal settled in 1800. I heve 
already referred to some of the earlier 
documents ‘before 1882. That of -1882 


refers to them as‘ alluvial lands. formed 
1n these villages." The letterof the Govern- 
ment o! India of the rst October 1824 
reterrea to iu the same document, speaks 
of the accretions in another mahalas '' the 
alluvial lanis comprised in his zemindart”’ 
whilst in the letter from the -Guvernment 
of Bengal to the Board of Revenue,-dated 
the22nd June 1883 (Exhibit AC), thereis 
nothing to show that the lands then under 
consideration were outside thearea of the 
villages of the Jauhi Mahal. Indeed, the 
exemption sanctioned by the Lieutenant- 
Governor on that occasion appears to have . 
been based entirely upon a consideration 
of the attitude taken by the Government 
of India on the rst October 1824 which 
had not been before the Board when it 
imposed t:e Dacennial Settlement in 
1869. But even assuming that in 1869 
Some portions of previously settled estates 
which had been originally on the north 
side re-appeared on the south, there is 
nothing from which it can be shown: either 
that they were included in the 3379 bighas 
under discussion in 1869 end again in 1882, 
or that they were at that time anything 
but waste end sendy lands on the foreshore 
of the river. Even ifinadvertently some 
such lanis had been included in those 
which were exempted from reventie1n 1882, 
this could not, in my opinion, form the 
basis of an estoppel which wculd preclude 
the Government from contending, when the 
whole facts are known and appreciated, 
that lands of this aescription were not 
included under the terms of the Settlement 
of 1800, I agree with the learned District 
Judge in finding that there is nothing in 
the agreements to support the claim of the 
Maharaja that if tne land in suit is proved 
to be a re-formetion im situ of the Turk 
Ballia estete, he is nevertheless entitled 
by his agreement to hclditasa part of his 
own estate free from revenue merely be- 
cause it may adtere to land 1n the Jaxhi 
Mahal. Ifurther fina that there is nothing 
disclosed in the evidence which acts as an 
estoppel to preclude the respondent from 
treating stich lands as outside the terms 
of the Settlement. 

The learned District fudge found, that the 
appellant acquired no interest in the land 
in Turk Ballia under the provisions of sec- 
tion 4 of Regulation XI of. 1825, on the 
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ergund that it wasa re-formation in situ 
of the property of other proprietors who 


had not abandoned their interest ‘therein, 
atid it was not an accretion of that which 
was formerly the public domaiu. Relying 
upon the decision of the Judicie! Committee 
in Lopez v. Muddun Mohun Thakoor (1), 
he 
did not epply to land which had formed, 


by accretion, rapid or pradual, on a site. 


which can be identified es the site of another 
men's property. He further found that 
the custom relied upon by the appellant 
whereby the deep stream of the Ganges 


is regarded as the boundary between the 


estates of riparian owners on opposite 
sides of the river was not proved. He also 
found thet there had never been an abandon- 
ment of Turk Ballia by the original pro- 
prietors and that the claim by them for the 
remission of revenue afforded no evidence 
of abandonment, the Government having 
intimsted that it was not necessary to 
continue to pay revenue in order to retain 
their rights. He also found that no por- 
tion of the land became cultivable until 
1909. From this it would follow that no 
title was acquired by the appellent by ad- 
verse possession up to the date when the 
suit was brought. B 

“I should be prepared to accept the find- 
ings of fact arrived at by. the learned Dis- 
trict Judge upon the points just mentioned, 
but having already determined that the 
Settlement of 1800 does not iaclüde the 
lands now in suit and assuming that the 
lends never reverted to the Crown by 
abendonment, it becomes unnecessary, in 
“my opinion, to consider whether the appel- 
lant has acquired any proprietary interest 
in the lands or not, Assuming that he 
acquired an interest under the first clause 
of section 4 of the Regulation XI of 1825, 
it seems clear from the proviso to that 
clause, as well as on general principles, 
that he would not be exempt from payment 
to Government of any assessment for the 
public revenue to: which the land might 
be liable under any Regulation in force. 
The liability to payment of revenue in res- 
pect of Turk Ballia would be in force under 


held. that the section relied ^ upon 


Regulation I of 1793, and unless tke appel- 
lant's Settlement of 1800 provided for ex. 
emption in such e case he could not escape 
liability for revente already imposed upon 
the land acquired by him outside the settled 
area, Similerly, if he acquired a title by 
adverse possession he ewould, I think, 
clearly take subject toexisting revenue. 
Assuming, further, that by the custom 
pleaded he acquired a proprietary interest 
as against the previous owner, the custom 
was one dealing with the rights of neigh- 
bouring proprietors inter se, and there is 
nothing to suggest in the custom pleaded, 
thatthe proprietor whoacquired aninterest 
in accordance with such custom, would 


.take the lands free from the obligation 


to pay revenue already assessed. Indeed, 
such a custom would, in my opinion, be 
bad on the ground of its unreasonableness, 
If, however, the land was abandoned by 
the former proprietors so as to fall again 
into the public domain, it would be necessary 
to consider whether in such a case, it would 
be covered by the Settlement end if not 
whether the procedure adopted by Govern- 
ment was justifiable, as no fresh assess- 
ment was made under Regulation II of 
1819 or Act IX of 1847. I apprehend 
that if the lend was abandoned so thet 
the proprietcry interest re-vested in the 
Crown,. the assessment to revenue would 
cease to have any operation, and, if the 
land was afterwards acquired by the appel- 
lant as an accretion to his estate, it would 
be necessary to assess it to revenue under 
the Act of 1847 before any revenue could 
be validly demanded, and that it could not 
be sold for non-payment of arrears of that 
which no longer existed. There is, however, 
no direct evidence of abandonment by the 
settled proprietors and the only evidence 
of an implied surrender or abandonment 
relied on is their application for remission 
ofrevenue. The evidence shows that they 
were anxious to retain their rights sng will- 


ing to pay a nominal revenue for that 
purpose. It was only on the representa- 


tion of the Revenue Board that such a 


course was not necessary that the pay- 


ment of revenue ceased in 1884. I agree 


with the learned District Judge that there 


was no abandonment, 
It remains to consider whether the prop- 


-erty claimed has been identified as the 
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site-ot Mahal Turk Ballia.and whether the 
sale can. be successfully challenged. as 
invalid, | 

The plaintiff. clainis as Turk. Ballia: the. 
land: which. has been: demarcated on the. 
spot, as the site of. Turk Ballia according 
to the Diara Survey of:1863; or alternatively. 
the. area demarcated agcording. to. the 
Revenue Survey of 1840. The recorded 
area of Mahal Turk Ballia has changed 
from time:to time. The. earliest. record: 
before us is: a copy .of. the Decen- 
nial, daul. register of 1197 E. S. 
(Exhibit x), which -shows the area to 
be 248. bighas. This was, no doubt, the 
Ritabi.area but what the standard. of: 
measurement. was we do not now, No, 
Survey was made at that time. The Re: 
venue Survey. of 1839-1840 shows the area 
to.be Ior. acres, equalto 155 bigkas. The: 
Diara Survey of 1863, which was.also a 
Revenue. Sirvey, records the area as-.177, 
acres equal to, 282. bigkas. Thre is some 
evidence, although. very sliglit. to. show, 
that in 1835 the area wes found by enquiry, 
to be 275, bighas, “This. appears from tlie 
report of the Collector of Shahabad dated 
the oth February 1914, paragraph 5, 
(Exhibit. AM). 

The lrarge difference between tlie.areas 
recorded. in the 1840 and 1863, Surveys 
would appear to be. accounted for by the 
fact, that the. neighbouring proprietors 
of Mayza Bijaipur and Mauza Shahpur 
Digwar had at the former date encroached 
upon that part ot the lands of Turk Ballia 
which lay to. the south of the river Sarju. 
The Survey map. of that date. shows this 
river as tle south boundary of the village 
whereas. the Survey Map of 1863 shows 
the boundary to be, well south, of the river. 
Before the latter date the proprietors of 
Turk Ballia appear to lave, sued success- 
fully, to recover back their property and 
when. the Survey of 1863 took place they 
were,recorded as proprietors of the larger 
area which wasincluded in the Survey map 
‘ofthat date. These factsmay be gathered 
from a rubakari of tle Tehsildar ef Ballia 
relating to, the correction of village paper 
dated the 6th December 1867 (Ex- 
Kibit 5) and a report ofa Kanungo, 
dated the 31st December 1875 (Ex- 
hibit 8, part. 3): From the- time 
"on, the Survey Records of 1863 have 


or 
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been accepted without question and the 
mahal in respect of which the. revenue 
of Rs. 251 is payable has remaired that, 
wkich was, recorded as having an area of 
282 bigkas as demarcated in tbe Sirvey. 
map ofthatyear. Theappellant cuntended. 
that unless.the land now claimed can. be: 
identified as the exact area settled in 1790,. 
the suit.must fail. I think this is stating — 
his case too high. The question. appears 
to me to be whet are the geographical 
limits of Mahal Turk Balla. ard tes tbe 
estate been demarcated and idertified as 
theland'now claimed, Whether tke estate 
now known as Turk Ballia and’ in respect 
of which a revenue of Rs. 251 is assessed 
may or may notliave been found et different 
times to Have increased or dimi isted in 
area for any Teason, it remcits.the same 
estate and' as such is liable to the seme 
revente, unless and until good grourd for 
a reduction or an increase is shown. Since 
1867 when a Record of Rights wes. prepared 
in the presence of the proprietors of Turk 
Ballia, the proprietors.of adjoining estete 
and the. Government, the record ‘then 
prepared has been accepted by all parties 
concerned as accurate and it is not oper 
to the appellart, any more than it woula 
have been to the original proprictors, to 
question the accuracy of that record. No 
argument was adduced before us to impugn 
the accuracy of Mr. Alderson and the other 
Survey Officers who demerceted on the 
spot the boundaries of Turk Ballia as shewn 
in the Diara Survey Map of 1862, No 
doubt, the topographicalfeatures of the 
site have altered but the site remaixs 
geographically the same, The learned Dis- : 
trict Judge found that the site bad been 
accurately ideatified and demarcated and 
no. reason, has been sliown for rejecting 
his finding, which I accept. o 


The last question for determination is 
whether the sale was a valid. sale under 
the provisions of the Bengel. Land 
Reventie Sales Act, 1859. í 


The revenue of Turk Ballia was payable 
by four kis/s as follows:— `- 


Noveml'er r5t1. e .. Rs. 62-12-0 
January rth .. Rs. 94- 2-9 

. - May 1st .. RS. 49-10-93 
c June t5th eo RSO47-10-0 
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When the estate was transferred from 
Ballia to Shahabad iu May igic the Mey 
kist of that year had alrewcy ‘fallen oue. 
No sale could take pláče, however, for this 
default until.afver the unpaid “instalments 
became an arrear of revenue within ‘the 
Meaning of the Bengal Land Revente 
Sales Actof 1859. By section 2 ofthat Act 

` if a kist or instalment payable in any month 
remains unpaid on the Ist. of the following 
month it shall be corsidered an arrear of 
revenue. Section 3 provides that the Board 
of Revenue shall determine upon what 
dates all arrears of revenue shall be paid 
up in default of which payment the estates 
in arrear shall be sold at public auction. 
The dates of paymeat determined under 
that section and applicable to the present 
case were the 7th of June, 28th of Septem- 
ber, 12th of January and the 25th of March. 

Co iseque.tl y ; ifthe May kist, which became 
an arrear ou the Ist June, was not paid 
by toe 7th of June the estate could be 
sold, Similarly ;if the June kis which te- 
Cimeanarre.rontheIst]ulywespot paid 
by the 28th of September, the estat coula 
be sold at any time after that “date for 
noa-payment of that and any eairlier kist 
remaining unpaid. .In fact, no steps ‘were 
taker to sell the estate until after the 28th 
of March 191r by which time the May, 
June aud November kists of roro aiid the 
January Rist o: 1911 had become ‘arrears 
and the date of payment of the arrear for 
January had expired. It was in respect 
of those four ists that the sále was notified 

-on the 4th May .191r and eventually took 

"place on the-zth June i9ix, Lhe May 
kist of 1911 ‘Was not iveluded as it had 

, Bot become an arrear at the ‘date -of the 

. Notificatioa. : l | 

It was:coutendedby the learned Counsel 
for the appellant that the transfer from 

Balla to Shahábad did mot take effect 
until the commencement of the following 
fiaeucial year, Tne financial year begins 
On the rst April and it was argued that-a 

transfer in May I910 would not take éffect 
untu April 1911. . In:support of this argu- 

ment Chapter II, section 6, rule 3, of the 

Bengal Revenue Board Tovzi Manual was 

relied on. ‘This rulesprovides that: '"Trans- 

fers are grdinarily sanctiored to take effect 
from the commencement of the following 
financial year only, ”? 


vr 


But it is-also pro- - 


vided thereinthat*thisruleis not absolute 
du tue-Case-of transfers sanctio.€a ULIL 
~ the first kısı ot the fluancial year.ana that 
it 18 Sometifues -COnvenleLt to give these 
-etfect: trom tne begiuning of the current 
year,"  lt-isargued that, in the absence 
ot any specialsanction, the transier must be 
-deemed to have. become effective only trom 
Aprilthe Ist, 1911. if there was no eflec- 
-tive-transfer betore April I9gIx it would 
- seem- that the Bengal. kevenue Authorities 
‘would have no power to sell the estate 
forarrears.of revenue in respect ofa period 
“during which the estate was not effectively 
‘entered on the Tazui:Roll of a Collectorate 
witbin ‘their jurisdiction. ‘che question tor 
‘determination isfrom what date the trausier 
was sanctioned to take effect. ‘Lhe two 
Notifications of transfer in the Gazettee 
ofthe Province.of Bengal and the ‘United 
Provincesin May 1910 statein the one case 
"that the-estate “has ceusea to toim part 
oi the Ballia District in the Uniteu kio- 
vinces oi Agra and Ouul aua LOW ions 
partortie Sitahabau District iu benz, ^? 
and in the otuer Cuse that the estate '* is 
transterrea irom: the District oi basis in 
.the United Provinces of Agra ana Ouah 
to the -District of Shahabad, in Bengal 
‘in tespect-ot its Civil, Criminal and Revenue 
Junsaiction.” These Notifications must be 
taken to represent the deusions alicaay 
come to and sanctioned by the iespectve 
Revenue Authonties. Thcy:are inconsistent 
‘with a transfer to take etlect in futuro, 
sud, on turning to the Tauzi Ledger ot Maha. 
Turk Balla in Shahabad for 1910-11 (Ex- 
Tubit 33)itis noted ın two places therein that 
theestate was received with eftect from the 
Ist April 1910 and there can be no doubt, 
“in my opinion, that the t1anster was sance 
tioned to take eflect trom that date, There 
is a note'in the remarks column of the 
“khataont (khewat) ot tent-in respect ot 
Mahal Turk Balha for 1317 Fasli, a docu- 
ment forming part or the Ballia Collecto1aie 
records (Exhibit 25C), tuat tne mara hus 
been transierted to Shababad.under certain 
“Government orders-and that it will-be struck 
off irom the fawzé in 1318. Itis argued 
“from this that ıt stil remained on the 
Revenue Roltof Balhauntil the end of 1317 
Fasli correspordiag to the middle 01 Sep- 
tember I9IO A. D, and that, therefore, 
no instalment “could” become an arrear 


saweng 
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“in Shahabad before that date. Assumiig 
thatthename of the estate was not formally 
expunged from the Revenue Roll of the 


Collector. of Ballia until the ena of the ` 
Faslı year 1317, the transfer bad already . 
the points raised and should be dismissed 


become complete and the estate was duly 


entered under a rew tanzi number in the 


Shahabad Colleetorate. The date of the 
formal rectificatior -ot the Ballia Revenue 
Roll could- not, in my opinion, bave any 


steps to prevent a sale ana the fact that they 
recetved no formal notice demauding the 
Teverue 1s no ground fut settiug aside the 
sale under Act XI of 1859. `. ` 

In my opinion, this appeal fails on all 
with costs. 
Foster, J.—i a,ree. 


K. S. D, - Appeal dismissed. 


effect upen the valdity of the transfer, 
I agree with the learned District Judge f 
in holding that the Collector of Shahabad | = 
had power, in the circumstasces disclosed, ; : 
to sell the -estate for arrears of revenue 
in respect of the -Aists named ana that the 
sale canrot be impugned on the ground 
of want of jurisdictior. 

It was also arguec that as no ae re~ - : . 

imposing revenue haa been served alter © 
the payments had been suspendedin Ballia, ` S ALLAHABAD HIGH COURT, 
no revenue for the perioa in question be~ - ECOND CIVIL APPEAL NO. 320 OF 19:2. 
‘came payable. ‘The suspension oi revenue | June 25, 1923. 

was a matter within the discretion of the Present ; —Mr. Justice Ryves, 
Board of Reventiein the United Provinces ~ TEWARI GAJRAJ SINGH ~- 
as long as the estate remained unaer their PNE 
courol. It was temporary and only in- _ ve j 
tended t» operate whilst the estate was UE MAHARAJ RADHA 
diluviated. There was never any. perma- C um Pom un 10:90 D. XX ITA 
nent remission. When the lands re-tormed j.1— Appellate Court, whether can allow , with 


on the south side and were transferred to drawal of suit—Decision of First Court. set aside 
Shahabad it was iot the Bengal Authorities vom appeal—Res judicata, ^ . - DN 
414 '  Itis open to an Appellate Court io pass an order 


to determine whether the revenue should : 

i , - - under O, XXIII, r. rof the Civil Procedure Code 
be exacted, Tere E was no longer any tting a plaintiff whose suit- has been dis- 
.reasom in 1910 way it should uot be paid. missed to withdraw his suit with leave. to 
. There was no obligation upon the Cellector institute a fresh suit. [p. 895, col 1.] - 

- to make a formal demand or to give any 3 ral Hasan: i MERAT cu Cas. 
enti : 7 d : 1 57; 37 & 320; 13 A. t. J. , followed., | 
notice that it. should be paid. ‘The Act of Rama Singh v. Tanak Singh, 56 Ind. Cas. 
1859 requires no notice to be served On .697;1 P. L.-T. 300; (1920).Pat. 232; a U. P.L. 
.proprietors berore sale wheré the arrears R. (Pat. 121, Kali Prasanna Sil v. Panchanan 
Pte tor the current or next preceding year, + Nandi, 33 Tug. Cas. 670; 44 0.007: 26 C. W. N, 

and by section. 8 ot Act VI, of 1868 the 


Mae epee a 


“1000; 23 C. L. J. 489, Raj Kmnar Mahton v. 
; | : . Ram Khelawan Singh, 64 Ind. Gas. 337; 1 Pat. 
cettificate of title granted to the purchaser go; (192a) Pat. 17; 3 P.L,.T. 80; (1922) A.I. R. 
is conclusive evidence, of the service of all uo 44 and Aynan eee Mr icr V god 
7 . : re ee Barua Sarina, 5 . Cas. 900; 4 . I38; 24 
notices required by = two vest bot care C. W. N. 723, 31 C. L. J. 482 iF. B,), referred to. 
Teasun the proprietors, altl.oug they ad The-decision of a Trial Court which is 
nottce ot the transter and must Lave Kaown set aside in; appeal is. wholly inoperative and 
that the laad kaa re-formed, took ro steps cannot Wins as d ies crura n Eo (as) 
dabit = ai. l lbdul Rahman v. ehari, A. W.N. (1995 
to discharge their liability. They maY have "rst and ChAhajju: v. Khyalt Ram, 14 Ind. Cas, 
thought. that tue. property was Bot worth 175,9 À.L.].328,1€liedon. - ©- '- 
the revenue, of that they may not nave - Second. appeal against. a: decree of the 
thought it worth wuile tu become involved - District Judge, Mainpuri, dated the 
inlitigation with the Maharaja o: Dümiraon grd of ‘February 1932. ^" à ME 
„wio was in possession ; . but, whatever . ' Mr. M. L. Sandal, for the Appellant. 
their. reason may Lave been, they took no Mr, J. M. Banerji, ior the Respondent, . 
M T PIC NES Nee ay IM 
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JUDGMENT,— This appeal raises a some- 
what interesting. point of law. In .xgrg. 
Buddhu. brought. a suit in the.. Court 
of the Munsif of Phaphtind,in the Mainpuri 
District, against the present appellant in: 
which he stated that the property in suit 
belonged to an-idol, Sri Thakurji. Maharaj 
Radha Ramanji, and that he was manager 
on behalf of the said: Thakirji.and he -sued 
for. possession. Various defences - . were 
raised to. that suit and it was dismissed 
by the Munsif in a very short judgment. 


He held that as.the property belonged. 


-to the idol the plaintih could not maintain 
the suit. Then, on the ard issue, namely, 
whether a shedar? in dispute belongs. tc 
the temple or to the defendant he found 
as follows: —"T'he allegation that the skedari 
‘In dispute belongs to the temple is un- 
substantiated. The plaintiff could produce 
one witness and himseif and he refrained 
from givirg any evidence at all. The 
issue is decided in the nogative. And 
the order sas that the suit be dismissed 
with costs. The plaintiff appealed to the 
-District . Judge of Mainpuri and .long 
with the appeal preseuted a: application 
praying that, for reason of the formal de- 
fectin the pleadings, the plaintiff be allow- 
ed to withdraw the suit and bring a fresh 
suit. The order of the District Judge on 
the appeal ran as follows : '*Ordered that the 
appeal be allowed and the decree. -of the 
Court below . be set aside and plaintiff 
be permitted to withdraw the suit, with 
permission to file a fresh suit." Thereafter 
the present suit was filed. Sri Thakurji 
Maharaj Radha Ramanji was described 
as the plaintiff -suing. through Buddhu 
Singh, manager. The suit was against the 
same defendant .and for the. very same 
reliefs as had been sought in the previous 
suit. Both Courts. have decreed the suit, 
Ir second appealit is urged that the District 
Judge of Mainpuri had ro. jurisidiction at 
allin appealtotpass order urder O. XXIII, 
.Y. I ofthe Code of Civil Procedure cr, al- 
ternatively, that he had no jurisdiction 


under the circumstances to.pass the orders - 


which. he did, and that, therefore, his order 
can be treated asa nullity and disregarded 
and the original decision of the Munsif 
„in the farmer case operates as ves judicata 
in this case.. That an Appellate Court 
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has power to pass orders under- O. XXIII, 
r, I, has been decided by a Bench of this 
Court which is binding on me in 
Afzal Begam v. Akbari Khanam (:). Two 
cases have been cited by the learned Counsel 
for the appellant to the effect that an order 
of withdrawal unless it complies strictly 
with the provision of 6. XXIII, 1. I 
is void and ean be treated as a 
nullity. They ate Rama Singh v. 
Janak Singh (2) and Kali Prasanna Sil 
v. Panchanan Nandi (3). These two cases 
are exactly similar but they need not be 
‘further considered because the former 
case, which was a Patna case, was express- 
ly overruled in Raj Kumar Mahion v. Ram 
-Khelawan Singh (4) and the latter in 
Hridyanath Roy v. Ram Chandra Barua 
Sarma (5). It seems to me that in this 
‘case the Judge had jurisdiction to pass 
the urder which he did which was one 
allowing the appeal. The order allowing 
the appeal rendered the order of the Munsif 
dismissing the suit as wholly inoperative 
>and, therefore, that decision cannot be 
“considered for any purpose. It is dead 
and gone. The plaintiff had been ' given 
‘leave to bring a fresh suit. This is not 
"perhaps quite accurate because the suit 
is the same. The only difference is that 
the mistake made in the former suit, ií 
it was a mistake, was that Buddhu called 
"himself the plaintiff and sued -on behalf 
of the idol claiming though not for "himself 
.but for the idol, was corrected aid the 
‘suit was brought strictly in conformity 
"with the law as laid down by this Court, 
.namely, that a suit shall be brought in the 
name of tbe idol through its manager. 
- In my opinion the order of the Distr ct 
.. Judge having set aside the decision of the 
-Munsif, that ¢annot operate ‘as res judicata. 
_I think the. cases of Abdul Rahman v. Lal 
Behari (6) and Chhajju vw. Khyali Ram 
(7) are in point. I, therefure, dismiss this 
(1) 28 Ind. Cas. 857; 37 A. 326; 13 A.L. J. 444. 

~ (2) 56 Ind. Cas. 697; I , 1. 300; (1920) 
Pat.232;2 U. P. L. R. (Pat.) 121. 

(3) 33 Ind. Cas. 670; 44 C; 367; 20 C. W. N. 
1000; 23 ©. L. J. 489. ` ; 

(4) 64 Ind. Cas. 337; x Pat. 90; (1922) Pat, 
17; 3 P. L. T. 80; (1922) A. I. R. (Pat) 44. 

(5) 58 Ind, Cas. 806; 48 C. 138, 24 C. W.N. 
723; 31 C. L J. 482 (BB). .- 

(6 A. W. N. (1885) 151. s E 
^ (7 x4Ind.Cas.175; 0 A. L. J. 378. .. M 
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appeal with costs including :in this Court 
fees on the higher scale. 
M, A.A. & W, C.-A. Appeal dismissed, . 


2 


. * 

MADRAS HIGH COURT. 
APPEAL -AGAINST ORDER NO..66 OF 1923. 
Civi, ‘REVISION PETITIONS NOS. 289 AND 

359 OF 1923. "S 
April 24, 1923. : 
Present :—Justice-Sir Francis Oldfield, KA, 
4d and.Mr. Justice Devadcss. 
{VKONTHALATTAMMAL—APPELLANT 
IN A, A-O.-No. 66 OF 1923 & ND.PETITIONER 
IN C. R. P. No. 3539.0F.1923—P E TITIONER 
' IN BOTH 
THANGASWAMI PILLAI AND OTHERS— 
PETITIONERS IN C. R. F. No. 2&9 OF 1923 
; Vers US 
SOUNDARATHACHI—RESPONDENT 
IN ALL, 

Hindu  Law—Will-— Guardian, testamentary, 
whether can be appointed —Guardiaus and Wards, 
Act (VIII of 1890), ss. 47, 48—Ovder vefusing 
to remove guardian Appeal, wherker lies, ! 

Under the Hindu Law, a Hindu father can 
by Wil appoint a guardian for the person and 
-property of his minor child. [p. 899, col. 2.] 

Se-law discussed. 

An order refusing to remove a guardian -is nct 
appealable under section 47.0f the Guardians and 
Wards Act and becomes final under section 48 
‘of the Act. , l 

Mohime Chunder Biswas v. Tarini "Sunkér 
Ghose, 19 C. 487; o-Ind. Dec. (N. S.) 769, Pakhwantl 
Dai v. Indra Narain Singh, 23 C. 201; 12 Ind. 
Dec. (N. 5.) 134, In re Bai Harkha,.zo B. 667; xo 
Ind. Dec. (N-S.) 1013 and Im:tiaz-un-ntssa v. Anwar- 
ul-lah, 20 A. 433; A. W. N. (1898) 97: 9 Ind. Dec. 
(N. S.)637, followed. NG NANG . 

Appeal against, and Civil Revision .Peti- 
tiousunder section 115'o0f Act Vof 1908and 
Section 107 of the Government of Incia 
Act -to revise, an order, dated the 23rd 
February 1923, of the District Court, 
South Arcot, in Original Petition No. 13 

-of 19023. ` E 

Messrs. -A. Krishnaswamy. Atyar and 
K, Aravamuda Ayyangar, for the Appellant. 

` ` Messrs, E. L. Thornion and T. ft: Rama- 
handva.Atyay,for the Respondent. ` 
"T JUDGMENT.  . at aes 

Oldfield, J.—The first and more import- 
ant of the two orders before"us was passed. 
by the District Judge of South Arcot on a 


- 


petition for the removal of first respondent- 


v- 
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trom her position as testamentary -guardian 
of the person and property of -a' minor, 
Thirugnanavali Ammal, forthe appoint- 
ment of the petitioner or any other fit 
person in her stead and for connected re- 
liefs. Against that order there is an ap- ` 
peal by the petition and also a ‘revision 
petition. 2 
_ I deal first with the respondent’s pre- 
liminary objectioa to the appeal, that this 
order, consisting in refusal to remove.a 
guardian, is not appealable under section 
47, Guardians and Wards Act (VIII -of 
1890) and is final under section 48. 
The.otder, as it stands, is certainly -of that 
character, its conclusion being that the 
Court is not prepared to remove the guar- 
dian on any of the grounds stated in the 
petition and that the petition is dismissed; 
andtheobjection is supported by authority 
which I am prepared to follow. Mohima 
Chunder Biswas v. Tarini. Sunker Ghose 
(1), Pakhwanti Dat v. Indra Narain Singh 
(2), In re Bai Harkha(3), aud miaz- 
4n-nissu v. Anwar-ubluh (4). But the 
objection has been met by the areu- 
ments (I). that the order is ‘really one 
declaraing a testamentary guardian under 
section 7 (1) (b) and, as such, appealable 
under section 47 (a), and (2) that.as the 
tight of a Hindu to appoint a testamentary 
guardian is not recognised by 2the law 
and first respondent's appointment . as 
a nullity, there was no necessity for the 
Court to remove or to refuse to.1emove 
her and its order must be regarded simply 
as-one refusing to appoint petitioner, which 
is appealable under section 47 (a). : 
The first of these arguments “can ‘be 
dealt with shortly. It rests solely on 
the fact that the lower Court in his order 
has referred to first respondent as the 
testamentary guardian, has affirmed -hez 
fitness for the appointment and found 
againstthe conduct alleged as-disqualify- 
ing her for it, But all that was:relevant 
to the prayer for her removal and did not 
amount to the making of a declaration: 
which was not.madein terms, whicneither 


tt 


ʻi 


rg C. 487; 9 Ind. Déc. (N. 8.) 769. 
' 23 C. 201; 12 Ind.*Dec, e s: sg 


— 


(s) :20 B. 667; ro Ind. Dec. (N. 8) #LO13. 
. (4) 20 A, 4331 A, W. N. (1898) 97; 9 Ind, Dee: 
(N. S.) 037: $ . 
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Party had asked for, which the lower Court 
wis not conscious that it was considering 
and in order to which the procedure enjoined 
in Civil Rules of Practice, Chapter XI 
was not employed. : 

(The. second argument calls for. fuller 
discussion notwithstanding that, as I shall 
hold, there is ground in any event for inter- 
ference with the order beforeus in revision, 
because a conclusion against the legality 
of first: respondent's appointment as 
guardian will be relevant, not only to the 
question whether that orderis appealable, 


but also- to the merits in further enquiry ` 


to be held, since, if she has not been legally 
appointed, the question will vot be of her 
right to retain the appointment, but only 
of her eligibility forit, in competition with 


_the petitioner or any other candidate., 


It is not disputed -that by. a Will dated 
6th July Ig15 the father of the minors 
left her his separate property, worth (it is 
said) several lakhs of rupees, and purported 
to.appo nt first respondent guardian of 
her person and property. Butitis argued 
that the terms of decision ofa Full Bench 
of this Court in Chidambara Pillai v. Ranga- 
samt Natcker (5) require us to hold general- 
ly aga nst the tight of a Hindu to appo nt 
a guardiau of a'person or property of his 
child by Will, not only when the property 


is, as it was in that case, ancestral, but . 


also when it is, as in tms case, separate. 
It is not disputed that tlus is the only 
author ty, by which the argument can 
be supported, and we must, thérefure, scruti- 
nize its terms:to see whether they entail 
the acceptauce of any principle applicable 
to the present case. Such scrutiny is the 
more cleatly-reqmred, when, as appears 
from the fuller report of the arguments 
in the Chidambari Pillai v. Ranagasamt 
Naicker (5), the experienced pet tioner, 
who attacked the appointment, conceded 
that it would have. been valid, if the pro- 


It 15 further to be observed that the de- 
cision ‘does not deal with the guardian- 
ship of the person, except in the statement 


of the Coutts-Trotter, J., that the appoint- | 


ei: ho ae 
(5) 45 Ind. Cas. 9053. 4r M. 561; 34 M L J... 


381: 23 M. L. T..266; (1918) M, W. N. 265: 7 I. 
W. 454,05. B.M 
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ment of.such a guard an may be a natural 
tight vested in. the father. ^ ` 

What is urged, however,is that each 
of the judgments  refers.generally to the 
absence of any recognition in Hindu Law 
of the father's right to appoint a posthu- 
mous guardian for his clfildren and that 
section 6 of the.Guardians and Wards Act 
authorises only such appointments as are 
valid by the law to whichthe minof is subject. 
Ii that were indeed the -effect of the judg- 
ments, -the arguments under considera- 
tion would no dotibt be established. But, 
to take them in order, that of Ayling, J., 
refers to thé necessity for careful considera- 
tion, if the existence of such a power is 
to be recognised .on the sole grounds that 
its exercise is not forbidden. andis ex- 
pedient, and then decides against its exist- 
ence on the ground, irrelevant in the 
case before us, that it would run counter 


“to the conception of a Hindu joint fam ly. 


Seshag ri Aiyar, J., no doubt, refers first ta 
the absence of any -foundation for the’ 
existence of the power in Hindu Law 
ot as a Common Law right recognised- by 
other systems of jurisprudence, But 
he then enters 6m a survey of. the 
case-law, to which I return, observing for 
the present only that many of the 
author ties:cited dealt with the jo nt family 
property, with which he was drectly. 
concerned, that he dist nguished one case 
on the ground that the property in*ques- 


‘ton: was self-acquired aud that he explain- 


ed the recognition of a testamentary power 
of appo ntment in certain Statutes on the 
ground that,they ''referfed to cases in 
which such power is permssible under 
the law, for example, cases of self-acquired 


- property in Madras." It may, in the cir- 


cumstances, be doubted whether these 
learned- Judges intended to negative the 


. ex stence of.a testamentary power generally 


i - or otherwise than in connection with jo nt 
perty in question had been- separate. . 


fam ly ptoperty.. Coutts-Trotter, J., alone, 
if I understand- him correctly, adhered 


“to the atguiment that absence, of a statu- 


tory bass for thé power or of any: basis 


. for it except natural right was conclus ve 


aga nst its existence generally áud in con- 
nect on with separate as well as fam ly 
propetty. We'are not,in my opin on, de- 
barred by Chidambara Pillai v. Rangasaná 


Bd 


argument on its merits. 
In doing so, I make no attempt to follow 
‘the demonstration that the testamentary 


"a 


‘guardianship in other systems of law has 


-had no-original independently of. Statute. © 
. That demonstration before the Full Bench . 


: did not, it may be obsesved, include any 
c reference to the mention of testamentary 
."guardianShipin the Twelve Tables (Mackel- 
.* doy's Roman Law and Dropsie, section 621, 
- note) or to the former practice of the Ec- 
.'eles ast cal Courts in England in respect 
«of. personal property (vide Simpson on 
"Infants, 3rd Edition, page 203) and.the 
. complication of the matter in respect of 
‘real property by the existence `of feudal 
- rights, which 12, Charles II, Ch, XXIV 
- was passed to determine; and it is, therefore, 
: doubtful whether the argument, so far 
‘as the Roman and English systems were 
- concerned, was exhaustive. We ate, how- 
rever, on firmer ground in confining atten- 
." tior to India. It may be said. at once 
' that it is useless to . look for this or any 
'other.testamentary^ power in Hindu texts 
which recognise no power to make a Will 
^or execute an instrument.to take effect 
"after. the .executant's death at all; It 
“may in fact. be suggested that the powers 
' to appoint a testamentary guardian and 
` to make a Will were, as regards any demons- 


“ttable or legitimate origin and until the : 
Succession Act controlled; and the result 


- Hintlu Wills Act in 1870, on the same foot- 
“ing. : The teal justification for the one, 


' às for the other, is that it has been exer- ` 


' cised from the earliest times, after the 
reception of English Law , without ob- 
‘jection and with the countenance of 
the Legislature and the Courts. It is 
- urged that this is inconcl&sive, when the 
: Will making power can be explained in 
terms of legal conceptions, always current 
"^in India, whilst the appointment by W Il 
of the guard an cannot; and we have 
been referred to the suggestion, in the 


. Jotendromohun Tagore v. Ganendromohun ` 
- Tagore (6),.of a connection between Wills ` 


'iand Gifts inter vivos. But this suggest on, 
‘like others, considered by Mr. Mayne at 
‘page 366; Hindu Law, oth Edition, is 
. (6. I. A. Sup. Vol. 47i 18. W. R. 359; 9 B. L. 
I3 UU 2 Suth, P, C. J. 692; 3 Sar. P. C. F. 82 
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at best conjectural; and, if conjecture 
as to the origin of the power in dispute 
is necessary, when the argument in its 
favour is based primarily on its -exercise 
and recognition, it is easy in a - country, 
where the distinction between legal and 
beneficial ownership has always been neg- 
lected, to explain the testamentary appoint- 
ment of a guardian of property in terms 
of the execution of `a trust, the similar 
appointment of a guardian of the person 
following by m staken analogy or on the 
ground of mere convenience. ! 

The reply to the contention that such 
aprointmeats have been continuously re- 
cogrised by the Legislature has béen that 
such recognition is always subject, as it 
is under Act VIII of 1890, to their validity 
under the personal law of those Concerned. 
But it is aificultto supposethat any such 


- reservation Was contemplated in sections 


i8and ro, Madras Regulations V of 1804 - 
in connection with permanently. settled 
estates, the owners of which have in 


- almost all instances been Hindus; and none 


is conceivable in connection with section 3, 
Hindu Widows’ Marriage Act (XV. of 1856). 
It is true that the Hindu Wills Act (XX 
of 1870) did not apply section 47, Indian 
Succession Act (XV of'1856) to Hindu 
Wills; but that section, evidently based 
on the Statute of Charles II, was framed 
with reference to the Wills which the 


of the tatlure to apply it to Bindu Wills 

was only to limit the privilege of testa- 

mentary appointments to adult testators 

and the authority of the commentators 

follows theevioentintention of the Legis- 
lature. In a case of 1907 reierred- to in 
Strange’s hindu Law,II, page72,thePandit 
recognised, apparently asa matter of course, 
that the father's testamentary nomination 
of his brother as guardian, shoulo prevail 
against the claim of the natural guaruian 

the widow; and, if the Court's compliance 
with this view was, as Mr. Colebrooke 
suggests, in the exercise of his discretion, 
that was natural where the testamentary 
power itself wasstillin controversy. Later 
on, Trevelyan on Minors, 3ra Edition; page 


| b2, and the successive editions of Mayne's 


Hindu Law andUsage are clear;Ghidasbara 
Pillai v. Rangasams Naicker (5) being 


-referrea to in the last edition of the letter 
as relating only to guardianship of family 
property. ^ 

Fhe conclusion in favour of the right 
of testamentary appointment is supported 
indirectly by the fact that except in Budhi- 
lal v. ..Morarjt (7), where the point was 
taken but not decided, we have,not been 
shown that; unless perhapsin two cases, 
ary general objection to such an appoint- 
ment was ever suggested before the de- 
cision of the Madras Full Bench, although 
in several cases, for instance Venkayya 
Garu wv. Venkata Narasimhulu, (8); Samt 

-Row v. Eltoatha Row Gayabavadu (9) anc 
In tha matter of Srish Chunder Singh (10), 
such an objection, if sustainable, would 
have been conclusive. Of these two cases, 
Alagappa lyenger v. Mangathal Ammangar 
(rt), related to guardianship ofthe person, 

. and Soobah ~Doorgah Lal Jha v. Rajah 

Neelanund Singh (x2) to guardianship of 

the property. [hereseems to meno reason, 

in view of the considerations already te- 

. ferred to, why the former decision should 

uot be followed, although it appears to 

have been based eatirely ‘on ‘Albrecht v. 

Bathee Jellamma (13), in which the validity 

.of the appointment was, so far as appears, 

not disputed. The second authority calls 

for closer consideration, because Sadasiva 
Aiyar,J., in Alagappa Iyengar vw. Manga- 


that Ammangar (11) understooa it apparent- 


ly as coutempleting an appointment in 
respect of family property, whilst Coutts- 
, Trotter, J. in Chidambara Pillai v. Ranga- 
stmi Nascher (5) thought that it referred 
only to a possibility. and contained no 
‘aefinite decision. The answer to Sidasiva 
‘Tyer, J., is, however, given in the judgment 
of Seshagiri Iyer,J., in the case last men- 
tioned, that self-acquired as well as family 
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to appoint a guardian to manage it.” ‘Lhe 


recognition of that right in .Soobah Doorgah 


Lal Jha v. Rajah Nezlanund Singh (%2) 
seems to me, with all respect for Coutts- 
Trotter, J., clear. .No doubt; the learbed 
Judges there, as they avoided finoing on | 
the genuizeness of the Wil? relied on, were: 
comsellea to aajudicate, so far as the 
family property was co.cerned, with. ré- 
ference to representation and,:so fat as 
the separate property was concerned, 
With reference to estoppel; and they cón- 
ceded that the Willin respect of the family . 
property was in aay event inoperative. 
l of both ‘pleas de- 
pended on their conclasior that if the 
Will was genuine, it conferred a aefinite 
legal character and that the Courts deal- 
ing With the earlier litigetions ' and the 
then respondent in conrection with a fore- 
closure were justified in assuming ` that 
it did so.- No doubt the learned Juages 
in referring to the Wili as operative as 
regards the guaraianship, said that it was 
not so as regards the family property. 


“But it should be remembered that in the 


previous litigation . relating to that prop- 
erty, the suit of 27th July 1848, the guard- 
lanship was in dispute only between the 
alleged testamentary and the natural 
guardian, for both of whom the separate 
character. of-the property was common 
‘ground, "This decision - given in 1867 
has not, so far asis shown, been subjected 
to adverse .comment, until now, ana in 
my opinion, corroborates strongly; the 
inference based- on. the materials already 
considered, 1 hold that a- Hindu- can 
appoint a guardian of the person and prop- 
erty. of his child by Will,that the appoint- 


-ment of first respondent is not a nullity 
-and that, therefore, the present. appeal 


‘property was in question; and his further sad not js eae must be dismissed. Mo 
‘comment is significant:' “In respect to % na as to. costs,’ | i S 

‘gach - property- <it- can hardly’ be: jas 216 -however, ‘asked by a. separate 
‘disputed that it- is open to the testator: petition to interfere. with the lower Court's 
RÄ - order ia revision ‘on the ground that it 


5 E z B f A R- 8 f e P" . * M "M = 
Hu t EA Ya T are - Ind.-Dec. has tailed to exercise -its jurisdiction in - 
(US) 649. . e ase | respect ole its omission.first to consider 
(gj 10 M. Ln J.-357. E . certain allegations that the first respondent 
F jo) E: c. 295 ro ma : pert o $&.) 770. has alienated -the minor's.estate without 
tr) 34 ind. Cas. 7661 dich Li d M. le jurisdiction. ‘Mhefact is that in paragraph 


(17) (a) (b) (c) and (e) there are allegations 
of Misappropriation. by. first respondent 
lor the. benefit of, or, at the instance. of . 


J. O4- 3 " 7 f 
. a2) ? W. R. 74. : d 
.  Axg). r3'Ind. Cas. 4533 22 M. I. J, 2471 11 M. 
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second respondent, who under the . 


Willis associated with her in the manage- 
ment of the minor’s property, and that the 
lower Court dismissed them on the sole 
grouna that under the Will first respondent 
is not to be redgjuired to account in resp ect 
of her management, Whether evidence 
to prove these allegatioas wes offered is 
. not clear; but it would have been useless 
to offer any, when a different ground of 
decision had commended itself.. It is not, 

however, possiblefor us to accept the ground. 

Yor, apart from the question whether the 
intention of the testator was that gross 
‘negligence or dishonesty by first re- 
spondent should be condoned, the 

allegations in paragraph 17 (e). ‘and (f) 

ate not, as they are stated, matters 

of account; the contention that those 

in patagraph 17 (a) and (b) ate so, because 

they relate to the disposal of the collections 

of the estate, cannot be accepted, when 

the suggestion is that the investment of 

_those collections as corpus has been made 

with the object of benefitting second res- 
pondent. In this respect the lower Court 
‘failed to exercise its jurisdicton. We 
must, therefore, set aside its order and 

remand the petition for further enquiry. 
As the effect of charges, such as those in 

questions, must be cumulative, all the 

allegations in the petition will be open 

to further consideration, before otders ate 
passed. Costs of the Civil Revision Pe- 

tition in this Court will be costs in the 
cause and be provided for in the lower 

Court’s order. 

"This result reached, it is finnecessary for 
us to consider the other failure to exercise 
the jurisd ction relied on, in the Civil 
Revision Petition, the lower Court’s omis- 

Sion to ascertain from the minor in person 
her wishes as to her guatdianship and 
the proposal for her marriage, on account 
of which the removal of first Tespondent 
was prncipally asked for. It is sufficient 
that’ nether the Guatd'ans and Wards 
Act nor any authority makes*such ascer- 
tainment obligatory and that the lower 
Court may very well have refrained from 
see ng -~and quest on ng the minor in the 
exercise. of its dscretion, an exercise which 
‘in view of her tender age was very likely 
. -sound and with which, therefore, we cannot 
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interfere, In this SANAN. however, we 
think it advisable to direct the attention 
of the lower Court to certain allegations 
as to the efforts by both sides to interfere 
with the custody of the minor’s person 
coming from 
Chidambaram to appear at the hearing. Some 
of these allegations were made in this.Court 
by affidavit,in connection with an appli- 
cation’ for temporary injunction and it 


‘is not disputed that some of them were 


also made orally on the last day of the 
hearing in the lower Court. “It will be for 
the lower Court to consider, after obtain- 
ing any definite statement which either: 


‘patty may wish to make regarding the 


facts, whether anything “has “been ‘done 


-which would constitute a disqualification 


for the custody and guardianship of the 
minor aüd whether the appointment ‘of 
an impartial third person as guardian 
of either the person or the property is not 
advisable. 

In this connection reference must be 
made to Civil Revision Petition No. 289 
in which we are asked to revise an order 
by the lower Court,granting an injunction 
restraining four persons specified, here peti- 
tioners, from taking steps towards the 
minor's.marriage against first respondent’ S 
wishes. This order was passed on thé day 
on which the guardiauship pétition was 
dismissed on the oral applicátion of first 
respondent's Counsel. Whether such an 
oral application should have been listened 
toit is unnecessary to decide, but it may 
be observed that.no special reasons appear 
for the deviation from otdinary practice 
involved. ‘There are, however, other funda- 
mental objections to what was done. For 
there was not a proceeding before the Court 
initiated by the first respondent, in which 
even au inerim injunction could have 
been granted, much less a permanent one, 
such as that before us. No notice was 
given to the persons against whom ‘the 
order was made, and they are not alleged 
to have been in fact present. ‘There was 
no evidence, by affidavit of, otherwise, 
adduced for the Court to act on and the 


l statement in the onder that the facts were 


not disputed is futile, when the personis 


“concerned to dispute them, those against 


whóm the order was asked for, never had 


r 
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an opportunity to do so. It is difficult 
to understand how any one concerned 
can have thought that a permanent in- 
junction granted in such a way could be 
legal. The Civil Revision Petition must 
be allowed with costs against first respon- 
dent, the injunction being dissolved. 

Devadoss, J.—I entirely agree with 
the order passed by my learned brother 
aud the reasons therefor, and I wish to 
add a few words of my own on the question 
of a Hindu father’s right to appoint a guat- 
dian by W llfor his minor children, as it 1s 
a question the decision of which, one way 
ot other, will affect millions of His Majesty s 
subjects in this Presidency. 

Mr. Krishnaswamy Iyer who appears 
for the appellant contends: “That under 
the Hindu Law a father has no right to ap- 
-point a guardian by Will for his minor son 
and relies for his contention on the Fuil 
Bench ruling in Chidambara Pillat v. Ranga- 
sami Naicker (5). His argum.ent is, that 
it is settled law that a father cannot also 
appoint a guardian for his minor son by 
Will when there is ajoint family property, 
and that he cannot appoint a guardian 
for himif he bequeaths to him his separate 
or self-acquired property; for, that would 
mean the existence of two guardians, one 
in respect of joint family property 
and one in respect of his separate property, 
Even if the Hindu father is the sole sur- 
viving member of a joint fam ly he cannot 
appoint a testamentary guardian for his 
son who by birth acquires an equal right 
. with the father in ancestral property. 
The right to appoint a guardian does 
not go with the right to make bequests, 
. For a testator cannot appo nt by his W 11 
a guardian: to a minor legatee, who is 
. not his child, and a Hindu who is not em- 
powered by Hindu Law to appoint a guard- 
ian for his son cannot claim the right, 
by virtue of his being able to leave his 
son some of his own property, and it is 
illogical to say th.t he can appoint a 
. guardian in respect of his separate prop- 
erty when he cannot do so in respect 
of joint family propery. Wills and testa- 
ments were unknown to Hindu Law aud, 
therefore, a Hindu father has not, by his 
personál-law, a tight to appo nt a tésta- 
mentary guard an for his m nor children, 


The right to appoint a guardian by Wil 
or testament .is a creation of Statute in 
England, and there is no Statute Law in 
India émpowering.a Hindu father to ap- 
point a guardian by Will," 

The real question for consideration is: 
has a Hinda father the right to appoint 
by Will a guardian for hig minor son? It 
is considered as settlea law that he cannot 
appoint a guardian to manage the joint 
family property as the manager of the family 
is the .guardian of all minor members. 
The last surviving member of a joint family 
cannot appoint by Will a guatdian ror his 
son to manage the family property, as it 
is said to be inconsistent with the theory 
of survivorship, If the father has not the 
right to appoint a guardian by Wili 
for his minat son by virtue of his being 
the father, he cannot acquire the right 
by virtue of his power of disposition of 
his separate or self-acquired property, for 
itis a well known principle or law that 
a testator cannot appoint a guardian for 
a minor legatee only by reason of the dis- 
position in his favour. A testator can 
appoint trustees to hold property for a 
legatee and that does not depend upon 
the iegatee being a menor. So the right 
to appoint a guardian fof a minor son is 
to be sought tor elsewhere than in the 
power to bequeath the property to him, 
A father as well as his mother have obli- 
gations as well as tights in respect of 
their children during minority, The penal 
law prescribes a penalty tor abandoning 
a child and punishes any one who kidnaps 
a child under a certaiu age from rightful 
guardianship. Tne father has the right 
to the custody of the children against 
all the world, till a Court of Law sees fit 
to take awa the guardianship from him. 
Under the Hindi Law a father can give 
away a boy in adoption, The mother 
can give a boy in adoption only with the 
express permission of the father. Even 
where a father is a junior member Bf a. 
joint Hindufamily, he alone has the right to 
give the boy in adoption. The managing 
member of a joint family has not the right 
to give in adoption any junior member 
who is not his own son. The Hindu Law 
recognises the right of the tather, as para- 
mount in this respect to that of the manag- 
ing member of the family. The Hindu 
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Law petmitted the .father to sell. his son. 


Ifsuzhis the ripht of the father, why 4 onig. 
,ot appoint by Will some one to look. 

the minor son during his minority? 
dces- 


he 
aft... 
Th. answetr:is that the Hir ndu Law 
not. permit it. .On a close ‘examination 
it; will. be found, that it does not. prokitit 
ot. -discotintenance - such an. appointment, 
Wilis being, unknown. to. Hindus no. pro~ 
vision is fpund in the authorities. as to tke 
power of a father tò appoint a testament. 
arg guatdian,for,h!s winor Son. The text 
on. which. :eliánce is-placed. is’ No. 27, in 
Chapter 8.of. Manu.. ."''fhe property of a 
studert andof an infant,whether bv descent 
of ctherwise, let the- King hold in his sus: 
' tody, until.. 'the. owner shall have ended 
his. studentship, or until his infancy stall 
have ceased in his sixteenth. year." Tte 
Chapter : is headed: "' On. judicatore; and 
on law, private. and criminal," Prom the 
seid. heading, the text appears to be'a 
direction, to the. King’s Judges to do what 
is; proper in the case of an infant; when 
his property has to be protected.’ 1 ‘here 
is ..nothing to show that in the case of in- 
fants the-:.-father could exercise his 
Tight. of © guardianstip. No doubt ` the 
„King's power” was paramount, But that 
is. no: ground ‘for sayirg that. the father 
dd exercise, of could not exercies his 
“right ás guardian’ of his own minor son; | 
“for, it le. bad had . no powet over his. son 
| how gid it allow a father to give away 
his son in adoption thereby cutting him. 
off from all the benefits that would accrue 
‘to him in. his natural. famiiy. Nor  doés 
thetextin any way iufringe or.take away 
the right. of the manager of £ joint famity 
. to have the guardianship of tie minot 
.members, I take it, though not withont 
` some hesitation, that the direction is only 
to thé Judges t, deci ’e causes that m. ht | 
come up before them, Whatever may 
 be.the. meaning of thé text, I think, there 
is &othing in the Hindu Law to prevert 
a Hindu father appointing a guatdian for 
„ the- peétson' of his minor sob, 


' The argument urged aga nst “this view ` 


; is. that. there | car only be oue guardian 


Tor a- minor and that there cannot be one ` 
an- ` 


: guard an, for. the person and 
‘other for.the property.: No doubt there 
cannot’ be two guardians: for one and: the ` 
Same property of a minor; But there: 
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is nothtng in law of reason or equity to. 
prevent there "being two guardians, one . 
for the pérson and one for the property .. 
The- Guardians and Wards Act expressly 

permits the appointment cf moie guaidiars 

tnan one. [vide section 15, clauses (4) 

and (5)].” Where it is not permissible to 

appoint a guardian for the property: of 

a minor, a guardian for toe person alone 

‘can be appointed by testament. The 

case in Virujakshappa v. Nigangava 

(14) decided by a Full Bench ofthe Bombay 

High Court is sufficient authority 

for this position. It is sheer pedantry 

to seek for texts 01 authority in a:cient 

law books, for giving relief suitable to tke 

‘conditions now prevailing. The Code . of 

‘Manu was intended for a primitive 

-society which has long since ceased to 

existz How would it-be possible to enforce 

the law contained for instance in the follow- 

ing texts ? 

: 270. “A once-born man . who ‘insults | 
the . twice-born. with ` gress invectíves, 
ought to -have his tongue slit; for- hè 
sprang from the lowest part of Brahma, 

"27x. If he mentions their names and 
classes with contumely, asif he say ‘Oh 
‘Devadatta, thou refuse of Brahmans’ 
an iron style, ten fingers long,” shall be 
thrust red hot into his mouth. 

. “380. Never shall the King slay a 
- Brahman, though convicted of all possible 
crimes, let him tanish the offender from 
his realm, but withall his property secure, 
and E body unhurt. 

Should a wife, proud of her 
' famil ly. e the great qualities of her kins- 
men, actually violate the duty which.she 
. owes to her lord, let the King: condemn 
„her to be devoured by dogs ina place 
much frequented. 

“8r. In Chapter 9: A barren wife may 
be super:eded by another in the eighth 
year. She, whose children ate all dead, 
in the tenth; she who brirgs fortli only 
. daughters, in the eleventh, she who speaks 
` unkindly without delay.” 

It is tünrecessaty to quote further 
examples from Manu -to show the 
utter ursuitability of applying wholesale 
the directiors ay - laws contained 
therein to the present society, . dt would 
“be as absurd to apply the Code of Manu 


(14) 19 B. 309; ro Ind, Dec, (N. s) 209 (FB) 
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in its entirety to the present socety as to 
apply theLevitical Law to Modren Europe. 
When the family or clan lived ina small 
village it was deemed prudent to live jointly 
to have one manager and to prevent aliena- 
tion. But to-day a member of a jont 
family may live in England or America 
while the other members live in this 
Presidency. If it is said that a 
father cannot appoint by Will a 
guardian for his’ minor son, because there 
is some joint family property, what 
is to happen to a minor whose father dies 
in California or South Africa ? If the 
boy happens to be a minor at the date 
of his death, no one can take charge of him 
ot look after the property till an undivided. 
cousin or a distant relative in India takes 
steps to protect him. If a successful mem- 
' ber of the Bar or a member of the -Viceroy’s 
Council sends hig son for education to Eton, 
or Harrow, and dies before his son attains 
age, should the boy be left to the tender 
mercies cf an ignorant co-parcener, by. 
teason of the misfortune that the family 
owned an ancestral hutin a small village 
in the Presidency ? The Court has to 
take into account the modren condition 
in giving effect to ancient texts or law 
that was considered valid and binding 
once, but which has been departed from 
for generations. The Hindu Law, as now 
obtains, has departed in many vital res- 
pects from the law that was codified, 

if such an expression could be used with 
tegard to the Code of Manu, perhaps 2,000 
years ago. 

The Law of Wills has grown up quite 
within recent times and judicial ‘decisions 
have recognised the validity and Hindu 
Wills, and the Hindu Wills Act has put 
the matter on a satisfactory bass. ‘The 
following passage from West and Buhler, 
page 667, illustrates the opposition to 
the recognition of Wills by Courts. Mr, 
Ellis thought that a Hindu could not make 
a Will at all. Strange's Hindu Law, 
419. Itis obviously opposed to tne Brah- 
minical family system andto the interest 
of the ancestral means in the estate out 
of which sacrifices $o them are to be pro- 
vided. A general opinion unfavourable to 


the testamentary power was expressed 


by native judicial oificers -consulted 
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in Bombay in 1864. But the pr nciple: 
obtained early recognition, though but a 
quali fied one, that what could be given 
away during life could be bequeathed 

by Wil “ Whether the Law of Wills has 
grown out of the power to make gifts "fer 
vivos or not; it is unriecefsary to enquire. 
It is sufficient 4or the present purpose 

tosay that Wills had come to be recognised 
as valid, by a long course of décisions be- 
fore the Hindu. Wlills Act was passed, 

The power of a father to appoint a guard- 

ian for his minor son by Will was recognised 
in a-case reported as Soobah Doorgah Lal 
Jha v. Rajah  Neelanund Singh (x2). 

All wiiters on Hindü Law without excep- 
tion have recognsed the right. Writers 
like Mayne, Trevaleyan and Gour have 
accepted the father’s right to appoint 

a testamentary guardian as- unchallenged.. 
it was the consciousness of the people 

in this Presidency that a father could 
appoint a testamentaty guardian for his 
son, till the decisions in Chidambara Pillat 
v. Rangasamt, Naicker (5) was given. 

No one Seriously disputed the r ght of the 
father to appoint a guardian for his minor 
son. With due respect, I must observe 
that the decision in Chidambara Pillat v. 

Rangasami Natcker (5) is ‘not only against 

the consciousness’ of the people but is 
opposed to their notion of the law on the. 
subject. The point that was referred to 

the Full Bench.in Chidambara Pillat v. 
Rangasamt Natcker. (5) was “ whether ` 
it is competent. to the only adult co-pat- 
cener of a Mitakshara family consisting 
of himself end, his minor co-parceners to 

appoint a testamentary guardian to the 

co-parcenary properties of the minor co- 
parceners ?”” and the answer given was 

in the negative.. Seshagiri Aiyar, J., triés 
to explain Soobah Doorgah Lal Jha v. Rajah’ 
Neelanund Singh (12) on the ground that 

the property dealt -with was the. self-ac-' 
quired property of the testator, Ifthe 
father had no power to appoint a têsta- 
Mentarye guardian; he could not acquire’ 
the tight merely because he had self-ác- 
quired property. Theré are remarks in 
the judgment to the effect that there is. 
nothing in Roman Law or English Common | 
Law which empowered a father to appoint 
a guardian for his‘ minor ‘childrén. Mg 
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13, with regard to the Twelve Tables, makes 
this observation: “Nor did they include 
the Zeges regiae, law and religion having 
now been differentiated: Much again re- 
lating to the effects of legal acts and dis- 
positions which was the. matter of 
common knowledge and formed no 
subject: of dispute remained, as we 
might say, Common Law the fam liar 
possession. of every citizen," Leage in 
his book on Roman Law describes the 
various kinds of tutela, Tutela testament- 
aria was appointed by Will. The duties 
of tutela are set out at page ror "of his 


book, Pollock atid Maitland.in their His- 
tory of-the English Law, at page 314, trace- 
thé origin of Wills to very early times. . 


“We may believe that even in the first 
days of Christianity the Church was teach- 


- ing that the dying man was in duty bound 
"to make such atonement as.possible for’: 
. the wrongs that he had done and to devote. 


to. the ielief of the poor and other pious 
works a portion of the wealth that he was 
léaving behind him * * * *. From 
the middle of the ninth century, we begin 
to get documents which ate spoken of 
as the Anglo-Saxon Wills and Testaments.” 
Volüme 2, page 314. TE. 
. With regard to-guardianship, the learned 
authors. make this observation at page 
445 oi,the same volume: “This part of 


‘our law will seem strange to those who: 


know anything of its next of kin. 

Here in England old family arrangements 
have been. shattered by seignorical claims 
and the King’s 
strong. that it had no need to re-construct 
a comprehensive law of wardship.. That 
the King should protect all who have no 
other protector, that he is the guardian 


above ali guardians is an idea which has 


become exceptionally prominent in ths 
mucle governed country, The King’s Jus- 
tices see no great reason why every infant 
should have a permanent guardian. be- 
caüse they believe’ that they can? do full 
justice to infants.” The testamentary 
power was hotly opposed by the King 
and liis Officers, while it was sedulously 
supported by the- Church and 
dignatories, ^ Finally; the 


~~ 
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Court has félt itself so. 
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Church. 
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triumphed. Until recently, the Ecclesi- 
astical Courts dealt with. all testa- 
mentary matters and granted  Pro- 
bate. So it was necessary in the, time 
of Charles II to have a Statute empower- 
ing a father to appoint a testamentary 
guardian. This does not mean that under 
the Common Law tle father had not the 
right of guardianship but under the pe- 
culair tenures obtaining in England and 
the Law of. Primogeriture, the power of the 
father to appoint a guardian .for his heir 
was resisted till the Legislature had to 
intervene; There is nothing in the law 
of tenures in this country to militate against 
the right to guardianship of a father, and, 
therefore, it cannot be contended that 


that right was denied in ancient times. 


The decision in Chidambara Pillai v. Ranga- 
sami Naicker (5) can only govern cases, - 
where a testamentary guardian is sought 
to be imposed upon the co-parceners: -of 
a joint Hindu family. It cannot be ex- 
tended so as to take away the right of a 
father to appoint a guardian for the person 
of his minor son. Š : 


‘The source of law is custom, judicial 
decisiors and Statutes. The custom, as 
now prevalent, recognises the father's 
right as shown by the numerous Wills, 
in which a guardian is appointed for tke 
minor children by a father; and the judicial 
dec sions have recognised the right at 
least from the time of Soobah ` Doorgah . 
Lal Jha v. Rajah Neelanund Singh (12), 
case; and the fact that the correctness 
of that decision bas not been questioned 
for a long number of years can only be 
attributed fo the consciousress of the 
people that it was in accordance with 
the custom prevailing among the people. | 
I am led to make these obsetvations in 


“the hope that the decision in Chidambara 


Pillai v. Rangasami Naicker’ (5) will 


-come up for reconsideration before long. 


In the present case the minor is a girl. 
She. can have no cummunity of interest 
in property with her father. Tle ques- 
tion of joint family status cannot come 
in. I hold that it is the inherent right 
of afather to have - fhe custody of his 
minbr children and that tight is trans- 
missible, by Will or testament, and there 
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is nothing in the Hindu Law to prevent 
such transam ssion. 

There is a further argument which I 
need oily mention, for, it kas not been 
pressed before us, that is, the applica- 
bility of the Code of Manu to the Dravi- 
dians of this Presidency. ‘The English 
Judges who admiristered justice in the 
days of the East India Company took 
their law from the Pancits, who always 
looked up the ancient texts for guidance. 
The more ancient the text, the greater 
was.its sanctity, and ergo its  bindirg 
character. This view was sedulously pto- 
pigated by the Pandits, and the Judges 
who were ignorant of the customs of the 
people naturally adopted the view of the 
Pandits. This question need not be pur- 
sued further. But it should be remem- 
bered when it is sought to apply whole- 
sale what is foreign to the Dravidiaus, 
to the conditions now prevailing. The 
Courts in India are enjoined to decide 
cases according to justice, equity, and good 
conscience where no specific rule exists. 
There being no specific rule against the 
appointment of a testamentary guardian 
by a father for his minor children either 
in Hindu Law or in any valid. custom, 
I hold that a father has power to appoint 
by Will a guardian for the person of his 
minor children whether there be joint 
family property or not, and that right 
does not depend upon the father being 
able to devise by Will any property 
to his children for whom he apponts a 
guardia:, 


Vie N a 
Z. X, 


v. 


Appeal dismissed; 
Petition allowed, 


ri 


? 


ka 
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ALLAHABAD HIGH COURT. 
EXECUTION SECOND CIVIL ApPEAL, No, 372 

- OF 1923. 

May 28, 1923. 

Preseni;—Mr. Justice Ryves aud Mr. 

Justice: Danie's.. 
NASIR: 'KHAN-—OSJECTOR— : 
APPRILANT 
DENG US 
ITWARI AND OTHERS—DRCREE-HOLDER3 
— RESPONDENTS. 

Civil Procedure Code ( Act V of 1908); O, XLI, 
y. 17—- Absence of appellant and his Counsel on 
date of hearing—Court, whether can dismiss appeal 
on merits—Second appeal, right of. 

An Appellate Court has no jurisdiction to dis- 
miss an appeal on the merits when neither the 
appellaut nor his Counsel is present on the date 
fixed for hearing. ; 

Muhammad v Manatikrama, 69 Ind. Cas. 
513; 45 M. 882; 43 M. L. J. 317; 16 L. W. 4341 
(1922) M. W.N. 604; (1923) A. I. R. (M.) r3, 
followed. 

The right of appeal does not depend on what 
the Court ought to have done but on what it 
actually did. 

Therefore, an order dismissing an appeal on 
the merits when neither the appellant nor his 
Pleader was present in Court amounts to a decree 
and a second appeal lies against such decree, i 


' Execution second appeal against a 
decree of the District Judge, Farrukhabad, 
dated the 13th October 1922. 

Mr. A. Sanyal, for the Appellant. 

Mr. P. L. Banerji, for the Respondents. 


JUDGMENT.—The appellait before us 
was the judgment-debtor, and on an “ippli- 
cation being made to execute the decree 
against him, he objected that the application 
was time-barred. The Trial Court dis- 
missed the ,objection. The objector ap- 
pealed and on the date fixed forthe heating 
of the appeal failed to putin an appearance, 
and he wasenot represented by Counsel. 
The learned District Judge recorded the 
following order:— 

“ Counsel for the appellant is absent. 
Appellant is himself absent, His brother, 
or a person alleging himself to be his brother, 
applies for an adjournment. I see no 
good reason to grant this. There does 
not seem to me to be the least force in 
this appeal; the teasons given by the Sub- 
ordinate Judge holding that the applica- 
tion of the decree-holder-respondent for 
execution was in time and not time-barred 
ate good and sound. I dismiss this appeal 
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The appellant comes here in second 
appeal and urges that under O. XLI; r. 17, 
the learned District Judge should not 
have dismissed the appeal on the merits, 
but should either have allowed au adjourn- 
ment or should have dismissed it for de- 
fault, This pgint. was -considered re- 
cently in the. Madras, High Court, in 
Muhammad v. Manavikrama (1), and we 
entirely agree with that decision. d 

A preliminary objection is taken that 
no appeal lies on the ground that, on the 
appellant's own-showing, the Court below 
had no jurisdiction to pass the order which 
it did pass. The form which the argu- 
ment takes is this. The only order which 
the Court below had jurisdiction to pass 
was an- order dismissing - the appeal for 


default. The order under appeal must, : 


therefore, be treated as an order dismiss- 
. ing the appeal for default, since thisis the 
only order the Court below could legally 
pass. From such an order no appeal 
lies. 


The argument is ingenious but unsound. ` 


The right of appeal does not depend on 
what the Court ought to have done but 
on whatit actually did. Whatit actually 


did was to pass a decree on the merits. © 


Against such a decree the law allows an 
appeal.’ When the appeal comes up for 
decision the Appellate Court has then 
to decide whether the order passed was a 
prope order and one which the Court 
below had jurisdiction to pass. If it de- 
cides this question in the negative, it will set 
the order aside. The respondents’ reasoning 
would deprive the aggrieved party of 
the right of appeal just in tose cases in 
which it is most needed, ‘The respondent 
relies.in support of his argument on two 
old cases, Kanaht Lal v. Naubairat (2) and 
Krishna Ram v. Gobind Ram (3). "Thess 
were decisions under the old Act, thelau- 
guage of which is different from that of 
theepresent Code, butif there is anything 
in these cases to support the position taken 


(1) 69 Ind. Cas. 513; 45 M. 882; 43 M. L. J. 
3171 16-1. W. 4341 (1922) M. W. N. 604; (1923) 
à. I. R. (M) 13. 

(2) 3 À. 519; A. W.N. (1881) 17; 2 Ind. Dec, 
(N. 8.) 269. 

(3) 84.20; A, W. N, (1885). 3213 4 Ind, Dec, 
(N. S.) 1036, A 


up by the respondents we are unable to 
follow them. ‘The result is that we allow 
the appeal. The question involved is one 
of Jaw and we should have been prepared 
to dispose of it ourselves, but all the docu- 
ments which have been relied on by the 
Court of first instance are not before us. 
We, therefore, allow the appeal and pass 
the order which we think the Court below 
should have passed, that is, to dismiss the 
appeal to the Court below for default, 
li the appellant wishes to restore the 
appeal, he must apply to the Court below 
and satisfy that Court that the appeal 
should be restored. l 

We make no order as to costs: 

K. 8. D. Appeal allowed. 
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l PRIVY COUNCIL. 
APPEAL FROM THE CALCUTTA HIGH Court, 
November 28, 1022. i 
Present : — Lord Philliu:ore, Sir Jolin 
Edge, KT., Sir Tawrence Jenkins Kr., ard 
Lord Salvesen. f 
SOLAIMAN —PLAINTIFF— . 
APPELLANT 
VEYSUS 
Kumar BIRENDRA CHANDRA 
SINGH, SINCE DECEASED, AND OTHERS— 
| DErENDANTS—-RESPONDENTS, 

Construction of document — Kabuliyat =- 
Tenancy, commencement of—Evidence Act (I of 
1872), s. ITA, tlls. (e), (f)— Accounts kepi in Col- 
lector’s Office——Presumpiion — Appeal to Privy 
Council — Findings on all points—Duty of Courts 
in India. 

The purchaser ofan estateappointeda Mukhiay 
on r5th September 1862 to appiy on his behalf 
tothe Revenue Authorities for mutation of names 
in his favour. On roth Novemer 1862 he gave 
to the Deputy Collector an acknowledgment 
of having received a paitahand on the same date 
he gave a kabuliyat which concluded with . the 
following words:— 

“Ishall pay the rent year by year, According- 
ly on receiving a paitak I execute this kabuliyat, 
10th November 1862." It appeared from the 
accounts keptin the Collector's Office that the 
tenancy was for the Benfali year, and that on 
a cettain date there was an arrear of Government 
for recovery of 
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revenue due from the estate 
which $he estate was soldi 


Voli 94) 


Held, (1)-that-the date, roth November 1862, 
entered in the kabuliyat was merely the date om 
which the kabuliyat was, signed and did .not 
determine the commencement of the tenancy; 
[p. 909, col, 2]. - "m 
" (2) that the tenancy. was for the Bengali year 
and the Government -revenue became due at 
the end of the Bengali year; [p. 909. col 2.] 

. (3). that under-section , 114, illustrations e 
and(f),ofthe Evidence Áct;the Court wesentitle 
‘to presume that the accounts in the Collector's 
Office were correctly kept; [p. 909, col. 2.] 

(4) that, therefore, the sale fcr arrears of 
revenue.was valid and could rot be questioned, 

In cases in which an appeal lies to the Privy 
Council the Courts in India should, asfaras may 
be practicable, pronounce their opinicns on all 
the impoftant points involved. - [p. 910, col. 2.] 

Tarahani Bannerjee v. Puddomoney — Dossee, 
ro M.I. A. 477at p. 488; 5 W. R. P. C. 633 r 
Suth. P. C.J. 63112 Sar, P, C.J. 13841 roik, R. 
1052, followed. T <2 ^ `’ »" 

Consolidated appeals from a judgment, 
dated 25th May 1920, of the Calcutta High 
Court: reversing that of the Subordinate 
- Judge, Second Courtof24-Parganas. _ 

Messrs. Lowndes, K. C.,and Dube, for 
the Appellant. 

Messrs. De Gruyther; K.C.; Wallach and 


K. Brown, for the- Respondents. 


JUDGMENT.—' These are two con- 
solidated «ppeals from two decrees, dated 
the 25th May 1920, of the High Court 
at Calcutta, which reversed twe decrees, 
dated the 31st January 19318, of the 
Subordinate Judge Second Court) of the 
24-Pargarahs. The decrees from which 
these consolidated - appeals have been 
"brought were respectively made in 
suits numbered. r9 ane 20 of 1917, In 
each of these suits the present ap- 
pelant was the plaintiff, and some 
.of the present’ respondents were the 
deferdants in one of the suits und others 
of the present respoaaents were the de- 
feadants in the other of the suits. The 

“suits were tried together, as were the ap- 
peals to the High Court. The suits dre 
suits by an auction-putchaser under Act KI 
of 1859 of lands for ejectment of under- 
tenants and for mesne profits. 

The lands to which the suits relate are 
situate within the Collectorate of the 24- 
Parganahs, a permanently settled District 
_of Bengal, to which Act XI of 1859 applies, 
Or the r4th’ Apribr9r5, the Collector of 


.the District issued notice and proclamation | 
_was an arréar of the Government: Revenue 


‘under Act XI of 1859 that the holaing 
“No. 20A; which -is the: land fiow ` in 
question; would be sold under Act XI of 
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1859 for the realization of Rs, 6, 10 annas 
end 5. pies. revenue in arrears from the 
year 1320 B. S.: The holding was sold by 
auction on the 17th May 1915, and was 
purchased by the plaictiff; who subsequent- 
ly received a sale certifice te. The Govern- 
ment revenue for an arwar of which the 
holaing was sold was the revenue for 1520 
B. 8.. ‘Lhe defendants were atthe date of 
the auction sale under-tenants of lands 
in the holding sold, andthe plaintiff cloims 
to be entitled to eject them. 
The plaint and the written statement 
of Kumar Brindra Chandra Singh, a de- 
fendant in suit No. 19 of 1917,- and tke 
plaint and written statement in Suit 
Mo. 20 of 1917, arein the printed record. 
In his plaints the plaintif alleged that the 
Collector of the District, on the 17th May 
I9g15, put the holding No. 20A up for sale 
by auction under the provisions of Act 
XI of 1859 for arrears of the Government 
revenue, and that he (the plaintiff), having 
purchasec it at the sale, and having obte in- 
ed the sale certificate, had, under section 


:37 of Act XI of 1850, acquired it free of 


all encumbrances, and had become en- 
titled to annul all the subordinate rights, 
and to recover khas possession of the bold- 


‘ing by ejecting the tenants holding any 


subordiaate right, and claimed a decree 
for ejectment and mesne profits. The de- 


fence, sofarasitisnow material, was that 


there was no arrear of the Govegnment 
fevenue to recover - which the Collector 


“was entitled to sell the holding, and that 


in any case the defendants were within 
the exceptions of section 12. of Bengal 
Act VII of 2868; tha tsection 37 of Act XI 
of 1859 did not apply; and that the plaintiff 
was not entifled to eject fhe defendants. 
The Suborainate Judge fixea five isstes, of 
which issues Nos. /2) and (3) are now alore 
material, Issue ho. {2) wasas follows: '' Is 


‘the sale valid and operative, and has the 
‘plaintiff acquired any title under thessame 


by his purchase?” Issue No. (3) was: “Are 


:the under-tenancies of the defenaants pro- 


tected ufider section 12 of Act VII of 1868, 
and whether they can be annulled ?" Their 
Lordships will later have some observation 


to make as to issue No. (3). 


) 
The Subordinate Judge found thet there. 


of Rs. 6, Iw. annas,-5 :pies for.1320 B:S. 
which entitled the Collector to sell the es- 


"908 ; 
MAHOMED SOLAIMAN V, KUMAR BIRENDRA 


tate and that the sale was good and that 
the defendants were not Within the excep- 
tions of section 12 of Bengal Act VII of 
1868, and he gave. to plaintiff a decree 
for possession ana mesre profits in each 
suit. From these decrees the cefend- 
antsjn each sui£ appealed. to. the High 
Court. In the Memorandum of Appeal 
to the High Court, in Suit No. x9 of 1917, 
the 3ra ground of appeal was: “That 
“the Court below shoul have held that 
‘there were no arrears due for which the 
sale could be hela.” The rth. groua 
or eppeal was: “That the Court lelow 
- ‘ought to have held that the tenure of this 
. defendant has been existing from. the time 
. of. the.Permaneat Settlement," and the 
20th ground of appeal was; '' That at any 


tate the: Court below should have Leld . 
“thit the tenure of tl is defer dant. is pro- - 
tected under the provisiors of section. I2 - 


of Act VII of 1860 (1868:." Ix the Memo- 
randum of Appealin Suit Mo. 26 of r917 
the 4th, roth and 14th grounds of apfeal 
were the same es the 3rd, 17th and - 26th 
' grounds of appeal in Suit No, 19 of 1927. 
"The High Court on appe- 1 found that there 
.was no arrear of the Government revenue 
-which entitled the Collector to sell the estate 


ana ‘by. its decrees dismissed the suits, 


-From these decrees of the high Court 
‘these consolidated appeals have been 
brought. . 

Thee first issue whicn their -Lordships 
-have to consiGer is--Was there an arresr 
“of the Government revenue for 1320, B. S., 
which entitled the Collector to sell the 
" estate ? - That is an issue which aepends 
upon the evidence in these stits and not 
upon the aecision of the Board on the 
facts as found by the Board ia Haji Buksh 


Elah v. Duriav Chandra Kar !x), as the | 


High Court appareutly thought it cid, 
(There was-no evidence as to when the 
holding, of which the estate 
Collector in 1915, formed part was granted, 
but there is evidence that one Syed. Abdul 
“Ali, who had purchased the holding No. 
-g0-t in Mauza Paikpara fron» Srimati 
-Dellorus Banu Begum on the ryth day 
of -Bhadra 1269 B. S. appointed on 


() r6 Ind.Cas.821;39 I. A. 177 39 C. 981; 16 
C. W. N..842123 M. L, J. 206; 12 M. L. T, 3854 


(1912) M.W. N. 1005; 14 Bom, L. Ri 10635 10 A, ` 


ela 4521 16 Cy 15. f;1620 (P; O) 


he'd 
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I5th September 1862, Mokhiars to apply 
on his: behalf to the revenue authorities. 
for mutation of names in his favotir, and 
that on roth Movember 1862, he gave - 
to the Deputy Collector the following dacks 
buda of having received: a. pot- 
ah — MEA 
“Holaing No. 21-1.—Bourded:as' on 
.the map and on the pottah. B l 
= “I, Syed Abdul Ali, do hereby acknow» | 
ledgetohavereccived:. pottah 10r (17-5-4-2) 
` of ground four.d by survey to be contair ed 
in the «hove holdirg ena assessed at tke 
rent of Company's Rs. 20-12-4 per-annum 
and I ‘give this document. as my kabuliyat, 
-consenting to pay theaboveannual umma. ` 
. ated the 10th day of November 1862. - 
l “C YFD ABDUL. ALI, . . 
'"Tl:0ugh tre.pen of - 
““BIPRADAS. ROSE, . — 
| * Mokhtar.” 
The pottah was evidence of kis title 
to possession, In exchange for the. poak 
Syed Abcul Ali gave to the Deputy Cob | 
lector on the roth November 1662 a ka- 
buliyat which so far £s is material was as 
. follows: — 
“holaing No. 20-r.—Eotnéaries 
shown on the peltah arc map. 
=`“ This deea of kabuliyai is executed 
by Syed Abdul Ali tothe tollowing effect; — 
' That I have got a permanent mourast 
bottah in respect of lands measuring 17 
bighas 5 coltahs 4 chattaks ana Iu gundaks 
the particulars of which are stated above, 
acknowledging as yearly rent thereof st 
.Compa.y’s Rs. 20,12 annas 4 pies. “I 
_ shall pay the rent year by year. Accord- 
ingly on receiving a petiah I execute ttis - 
. kabuliyat, Finis.- The toth Novemter 
1862." ^ l 
Apparently, Syed Abaul Ali held direct 
. from the Crown and notasan under-tenent, 
but whether his holaing was recognised 
by the Government as an‘ estate” tkeir 
. Lordships co not know. Admittedly- aud 
obviously, the holding of Svea Abaul Ali 
. of 3862 was subsequently partitioned 
. and after that partition the yearly revenue ` 
of the partitioned part which wes sold by 
the Collector was Rs, 6, xo annas 5 pies. 
By section 2 of Act XI of 1859, it is 
enacted that:— | 
“If the whole or a fottion of a kisi, 
ot instalment of any month of the era» 


€ 
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according to which the settlement and 
kistbundee of any mahal have been re- 
gulated, be unpaid on the first of the follow- 
lag Moath of such era, thesum so remaining 
unpaid shall be considered an erre.r of 
revente," ; 

By section 3 of that Act it is enacted 
So far as is materi.lusiollows, — 

‘ Upeu the promulgation of this Act, 
the Board of Revenue at Calcutta shall 


determiae upon what dates all arrecrs of. 


revenue and all demands which, by the 
Regulations and Acts in force, are directed 
to be realized’ iu the same maxner as arrears 
of revenue, shall be paia up in each District 
under their jurisdiction, 1n aefault of which 
payment the estates ia atrear in “those 
districts, except as hereinafter, provided, 
Shall be solc at public auction to the 
highest bidder.” 

Accoraiag to the Notification of tke Boerd 
of Revenue, in force at the dete of the 
sale here in question, the 28th June 1914 
was the day when the arrears of revenue 
which had become, due for 1320 . B. S. 
Should be paid. 

Ihe kabuliyat given by Syed Abdul Ali 
. in 1862 does not expressly state when the 
yearly revente shouldbe paid. The learn- 
ed Subordinate Judge came to the coa- 
ciusioa taat the letting was for the Bengali 
year, aad having regard to Act XI ol 1859 
and the Notificatioa of tue Bo. rd of Reve uc 
waich wus applicable at tae time of tne 
Sile, he found that one year’s revenue, 
Rs. 6,10 annas and 5 pies, was due co 
ine Ist May 1914 aud was iu arre.r cn 
the I7th May 1915, and thet the sale 
Was Cousequently a valid sale. 


The learned Judges of the Hi.h Court 
Curstrded Syed Abdul Ali’s kubuliyat of 
1362 as 4 letting by which the yearly reut 
Should be payable not at thee å ot the 
Bengali year but on the roth November 
dariag the tenancy, and fi.diy that, in 
that view of the c.se, there w..s 10 reveuuo 
In arrear at the date ot the s: Je, for whict: 
the estates coula be solc, they held that 
E sue was invalid aud cismissed the 
suit. 

In their Lordships’ opinion the learned 
Judges of the Hteh Court misconstrued 
the kabuliyat of 1862 in holcing that by it 
the letting was a yearly letting from the 
Ioth of November and not for the Bengali 


year, and incorrectly found that at the 
date of the sale there was no arrear of 
revenue for which the Collector coula sell 
tue estate, The roth Novembcr 1862 
was merely the date when Syed Abcul Ali 
signed the kabuliyat, he had in September 
1862 taken over a then existing tenancy 
of the estate. Itappearsfrom the accounts 
in the Collector’s Office that the tenancy 
was for the Bengali year. Although the 
accounts relating to this estate which were 
kept in the Collector's Office may not be 
in some matters easily understood by those 
who ere not familiar with the system of 
keeping accounts in Collector's Offices in 
that part of India, it has not been proved 
that they were not correctly kept by the 
native clerk in the office who was under 
the supervision of the Collector, who would 
understand what these accounts showed, 
and their Lordships are entitled to pre- 
sume, and do presume, under section 114, 
Illustrations (e) and (f), of the Indian Evi- 
dence Act of 1872, that they were correctly 
kept, and that there was a Government 
revenue of Rs. 6, Io annas end 5 pies in 
arrear for 1320 B. S., to realize which the 
estate might have. been and was, in fact, 
sold on the 17th May 1915, by the Col- 
lector, E 

There remains to beconsidered the issue 
as to whether the defendants were or were 
not protected by the Exceptions of section 
37 of Áct XI of 1859, or by the Exceptions 
of section 12 of Bengal Act VII of 1268. 

The learned Subordinate Judge considered 
all the evidence in any way relating to the 
tenure of the defendants, and he found 
th .t none df those under-tenures was shown 
to have existed at the time of the Perma- 
nent Settlement, and that none of the 
defen lants was within the fourth Exception 
of section 12 of Bengal Act VII of 1868. 
With those findings their Lordships agree. 
It may, however, possibly be, asthe plain- 
tiff'8Í case in his plaint apparently, was, 
that this was the case of a sale of 
an estate under Act XI of 1859 and 
not of a tenure not being an estate 
unler section II of Bengal Act VII 
of 1868, and _consequently that the 
Exceptions to be considered were the 
Exceptions of section 37 of Act XI oí 1859 
and not the Exceptions of section I2 of 
Bengal Act VII of 1868, That question 
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ha$ not-been considered by either of the 
Courts below, and on the evidence before 
their Lordships they are unable to decide 
it, In these consolidated appeals, however, 
the question as to whether the defendants 
were within the Exceptions of section 37 of 
Act XI ot 1859 or were within the Excep- 
tions of section*r2 of Bengal Act VII of 
1868, is not substantially material, as it 
` has not been proved that the third Excep- 
tion of section 37 of Act XI of 1859 or the 
third Exception of section 12 of Bengal 
Act VII of 1868 applies to the defendants 
or to any of them, and the wording of the 
fourth Exception of section 37 of Act XI of 
` 1859 and of the fourth Exception of section 
12 of Bengal Act VII of 1868 are for present 
purposes practically the same, as it is not 
suggested that inany of these under-tenan- 
cles mines have been sunk, and the gardens 
of the fourth Exception of section 37 cf 
Act XI of 1859 must mean permanent 
‘gardens. There was some evidence that 
there were wells on the lands, but they 
seem to have been very shallow and small 
wells, and not such wells as were meant 
by the fourth Exception, and it has not 
‘been suggested that this Exception would 
apply to them. The Subordinate Judge 
did not refer to the evidence of Baiju 
Nunia, who said that on one of these under- 
tenancies there was a two-storied pucca 
house. Probably the Subordinate Judge 
thought that that witness’s evidence was 
not wotth considering. In their Lordships’ 
opinion it was worthless. No one else 
said that there was a pueca two- 
storied house on any of. the holdings, and 
the witness, when he gave his evidence, 
.was about 8o years of age end had been 
blind for Io yee«s. 


* 
Before concluding this judgment, their 
Lordships must allude to,the fact that the 
learned Judges of the High Court, before 
whom the appeal to their Court was heard, 
did fot express any opinion as to whether 
the defendants or any of them were pro- 
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sd. 
` 63; I Suth, P.C. 


‘ (1923 


the judgment of the Board -in -Tarakant 
Bannerjee v. Puddomoney Dossee (2), 
said as to the duty of High Court Judges 
to pronounce their opinions on all impor- 


tant issues in cases. before them. The 
Lord Justice saldt— " The. cause 
has not been decided in - either 


Court on the principal: point—whether 


“the lands formed part of the Jote tenure 


or of the /alook. Their Lordships .are 


. unfortunately unable to decide this appeal 


finally by reason of this defect. "The Courts 
below,in appealable cases, by forbearing 
from deciding on all the issues joined, 
not. infrequently cblige this Committee 


.to recommend that a cause: be remanded 


which might otherwise be finally decided 
‘on appeal. ‘This is certainly a "serious 
evil to the parties litigant, as it mayinvolve 
the expenses of a second appeal as well as 
that of another hearing below It is much 
to be desired, therefore, that in appealable 
cases the Courts below should, as far.as 
may be practicable, pronounce their 
-opitions on all theimportant points.” 

Their Lordships will humbly advise His 
Majesty that these consolidated appeals 
should be allowed with costs, the decrees 


‘of the High Court should be set aside with 


costs andthe decrees of the Subordinate 
Judge should be resotred. B l 


Appeals allowed, 


- Solicitors for the Appeilant:—Messrs. 
Watkins and Hunter. i ee X 
- Solicitors for the Respondents:—Messrs. 
cT a Wilson -& Co. and Messrs. Pugh 
& Co. i E 


Z. K. 


(2) 10 M.I.A. 477 at p. 488; 5 W. R. P.C. 
J.631;2 Sar. P. C. J. 1841 19 E.R. 
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tected from ejectment by any of the . 


Excéptions of section 37 of Act XI*of 859, 
. Of of section 12, Bengal Act VII of 1868, 
. The issue on that subject was before them 

and they should have considered it and 

found upon it, Their Lurdships will quote 
„for the information of those learned Judges 
‘what Lord Justice: Turner, in delivering 
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“ ALLAHABAD HIGH COURT. | 
SECOND CIVIL APPEAL No. 386 oF 1922. 
May 14, 1923. 
Preseni.—Mr, Justice Ryves and Mr. 
Justice Daniels. 
MATHURA PRASAD—DEFENDANT— 
APPELLANT 
Versus 
Musammat ANANDI KUNWAR— 
PLAINTIFF—RESPONDENT, 


Transfer of Property Act (IV of 1882), s.41— 
Property sold inexecution of decree against ostensible 
owner——Purchaser, position of—Property entered 
in name of judgment-debtor at instance of real owner 
— Real owner, whether can object—Estoppel. 


Defendant purchased the property in dispute 
at an execution sale. Plaintiff who had, several 
years before, got the property entered in the 
name of the judgment-debtor, now sued defend- 
ant for a declaration that the property belonged 
to her and not to the judgment-debtor: 


Held, (x) that there was nothing to put the 
defendant on enquiry and the judgment-debtor 
being the ostensible owner of the property, the 
principle underlying section 41 of the Transfer 
of Property Act was applicable to the case: 

(2) that the plaintiff having deliberately by 
her own act got the name of the judgment-debtor 
entered as owner of the property, she was now 


estopped from pleading that she was the owner 
of the property: 


Second appeal from a decree of the 
Additional Judge, Cawnpore. 


Messrs. Kamla Kani Verma and Ba drt 
Narain, for the Appellant. 
Mr. Gulzari Lal, for the Respondent. 


JUDGMENT.—In our opinion this appeal 
must succeed. The facts very briefly are 
as follows. Mathura Prasad, on the 20th 
November 1917, in execution of a simple 
money-decree held by Kashi Prasad 
agaijst Musammat Jagrani Kunwar pur- 
Chased the property now in suit which 
Wasrecorded in her name. Two years 
subsequently this suit was filed by the 
plaintif Musammat Anandi Kunwar for a 
declaration that Mathura Prasad had ac- 
quired no title by his purchase because the 
property did not belong to Musammat 
Jagrani Kunwar at all, but to herself 
the plaintiff. Mathura Prasad, among 
other pleas, pleadeti that the plaintiti had 
held out that Musammat Sheorani Kufiwar 
was the owner of an eight-anna share in 
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‘apply. 


“OIE 


Mauza Kaendipur in which the property 
in suit is situated and that her claim was 
barred “by the principle of estoppel and 
under section 41 of the Transfer of Prop- 
erty Act." Both Courts have  cecreed 


- the suit. 


The defendant Mathusme Prasad appeals 
on the ground that, on the findings of fact, 
the suit should have been dismissed. The 
findings arrived at by the lewer Court 
may be summarised briedy as follows:— 
That Bhairon Prasad was the last surviving 
male owner ofthe property in svit. During 
his life-time, however, his mother, Musam- 
mat Munna Kunwar and her two sisters 
were recorded as owners of $rd each. He 
died in 1884, leaving Musamsat Anandi 
Kunwar, his widow. Instead of her name 
being recorded, that of his mother, Musan- 
mat Munna Kunwar and two of her sisters 
remained recorded as owners of one-third 
each of tle property. Both these sisters 
died before Musammat Munna Kunwar 
and she was eventually recorded as the 
soleowner. She diedin 1907. Thereupon, 
a dispute arose between Musammat Sheo- 
rani Kunwar, the mother of Musammat 
Jagrani Kunwar, and the plaintiff in 
the mutation proceedings, and, ultimately, 
on the admission of Musammat Anandi 
Kunwar herself Mtisammot Sheorani Kun- 
war was recorded as owner of half the 
property. Musammat Sheorani Ku nwar 
died in rgr4 and then Musammat 
Jagrani Kunwar was entered as owner 
of the half in place of her mother. 


` This wag the position-of things when; 
in 1917, Mathura Prasad, who lived in an- 
other village and had no connection with 
the familys bought the property at the 
execution sale. It seems to us that there 
was really nothing to put him on inquiry. 
The property had been entered in the name 
of Musammai Jagrani Kunwar and her 
mother ever since 1907. Ifthe had fooked 
at the mutation proceeding he would have 
seen that Musammut Anandi Kunwar was 
a party to those proceedings. It seems 
to us that as there was nothing to put him 
on inquiry the principle underlying section 
41 of the Transfer of Property Act would 
But, in any case, we think it is not 
open to Musammat Anandi Kunwar, who 
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dn :1907 deliberately by her own act got 
‘the name of -Musammat Sheorani Kunwcr 
entered as the owner ofhalithe property, 
now to plead that she really was the owner 
of the whole property. In our opinion 
sbe is estopped from doing so. Wee, there- 
. fore, allow the appeal and dismiss the plain- 
tis suit so far %s it concerns the property 
entered as No. 1 in thesschedule attached 
‘tothe pleint, with costs inall Conste. 


Fone 
4 z - 


- 


CN Appeal allowed. 


‘PATNA HIGH COURT. 
SSCOND CIVIL APPEAL NO, 1424 OF 1922. 
i July 2, I9?3. > 
Present '—Mr,-Justice Dos and Mr. Jus- 
tice Macpherson. "m 
NATBRSAHAI AND OTHERS—APPELLANTS 
2 " UEFSttS giri í 
- IMAM REZA AND OTHERS — RESPONDENTS. 
Legal vepveseniative— Application for substi- 
. tution of n :mes— Reasonable dilegence— Affiaavit 
— Patna Hign Couri Rules, Chapter V 1,v.6.. 
. Inanipplication under Chapter VI; r. 6 of the 
- Rules & the Patna High Court for an order that 
the Memorandum of Appeal to the High Court be 
amended by substituting for a deceased respond- 
ent herson who was herlegal representative, it 
appeared that the death of the deceased occurred 
< on toe r8th Novémber 1922 beforg the institu- 
` tion of the appeal. The process-server reported 
the death on the 23rd March 1923 and the 
ap lication was nfade onthe roth May: 
Held, that as the deceased reshondent was a 
-purda nashin lady it was well within probability 
that the appellant did not know of her death prior 
, to the time when the peon went to serve ihe 
proces s on her; j 
(2), that the application was made with a5 
reasonable diligence and should be allowed, 


JUDGMENT —This is an applic.tion | 


under ` Cnapter WI, rale 6, for au 
otder thatthe Memoraadum of Appeal be 
amended by substituting for respondent 
Noa 31 whois déad, her son who is ber 
legal representetivc. The decree of the 


lower Appellante Court Was pronounced 


INDIAN CASES, 


^. [moea . 


on the r4th of September 1022 and the 
*ppeal was presented to this-Court on the 
13th December 1922. We ¿re now informed 


“that respondent No. 31 , died on “the - Ist 


November 1922, that is to say , hefore the 
appeal was actually presented to this Court. 
Tne peon on the23ra Maich 1923 reported 
that respondent No..3t was dead and the 
present applicetion was presented to this 
Court onthe roth May 1923. Respoudent 
No, 31 is a parda nashinlody and it is well * 
within probability that the appellant 
did not know of her death prior to the time 
When the peon went to the village to serve 
the processes on her. 

“The only cther question is whether the 


appellant has complied with the provisions 


of Chapter VI, rule 6 which requires that 


"he should file an affidavit showing that the 
application has been made with all reason- 


able diligence after the fect of the death 
of such person first came to the knowledge 
of the applicant or of the applicant’s 
agent, Itis quite true that the report of 
the peon is dated the 23rd March 1923 
but the eppellent did not cowe to krow of 
it until very much later. In the circum- 
stances of the case, we think thet tbe 
application should be allowed ci.d we order 
accordingly. < 


K. S. D, 
& W. C. A 


hl 


Appliertion allowed, 
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In the malter of CERTAIN FIRST GRADE ADVOCATES, IE ME LI } 


^ “RANGOON HIGH COURT. 
draps ) FULL BENCH, ` ` 


` CIVIL MISCELLANEOUS. APPLICATIONS 
- NOS. 9; 14, 16,17, 18, 20, 22, 253, 25, 20, 27, 
3 7, -28,29, 30 AND 36 oF 1923. - ` 
March 12, 1923. 
Présent: —Sir Sydney Robinson, Kt., Chief 
^. Justice, Mr, Justice Heald and 
Mr. Justice May Oung. 
In the matter of CERTAIN FIRST GRADE 
ADVOCATES or THE LATE COURT 

OF THE JUDICIAL COMMISSIONER 

or UPPER BURMA. 

Rangoon High Court First Grade Advocate 
of Judicial Commissioner s Court, Upper Burma, 
status of—Stamp Act (I I of 1899),.Sch. I, Art. 30 
—-Legal “Practitioneys Act (XVIII of 1879), 
Sch. II— High Court", meaning of— Entry 
as Advocate or Pleader of Rangoon High Couyi— 
Fee payable, ; 


The. accident that persons, who were 
First Grade Pleaders, should -have been called 
First Grade Advocates in Upper Burma, gives 
them no right to be enrolled as Advocates ot the 

‘Rangoon High Court. They should be enrolled 
as Advocates or First Grade Pleaders according 
to their qualifications. [p. 913, col-2; p. 914, col. 
i ` = < . . 


really 


The Court ofthe] udicial Commissioner of Upper 
Burma wasnot a “High Court" within.the mean- 
Ang of the exemption to Art. 30 of ‘Schedule I 
to the Stamp Act, which refers to -High Courts 
-which enrol Legal Practitioners undef the powers 
P s id the Legal Practitioners Act. [p. 914, 
ol. 7, À ; DA r 
.. The expression.“ High Court” im the entry 
in Schedule-IX to the Legal Practitiners Act 
refers to Hig! |, Courts not established. by Royal 
Charter and only to Peaders authorised ‘to 
practice in Courts subordinate to‘ the High 
Court, [p. 914; cols.1.& 2,]: 5.75. Sw | 
First Grade Advocates of tho Court of the Judi- 
cial Commissioner of .Upper Burma must pay a 
fee of Rs. 500 under Art. 30 of Schedule 5” to 
the Stamp Act in order to be enro!led as Advo- 
cates or Pleaders of the Rangoon High Court. 
ip. 914, coL 1. i 
JUDGMENT, —The applicants are First 
Grade Advocates and seek to be enrolled 
as Advocates of the High Court, On the 
creation of the High Court a Notification 
was issued calling upon First Grade Advo- 
cates ot the Court of the J udicial Com- 
missioner, Upper Burma, to submit appli 
Cations'for'admission.as Advocates or as 
Pirst Grade Pleaders. In. the opinion of 
the: Judges, those who would be quali- 
fied under the rules to be Advocates ‘ot 
this Court would be admitted as Advocates, 
and those who were ouly ‘qualified to ba 
admitted as First Grade Pledders. would 
be admitted as First Grade Pleaders. ' 


58 ° 


. favour. 


The applicants apply claiming: to be 
entitled to be enrolled as Advocates ard 
not as Pleadets. ‘The grounds on which 


their applications ere based appear to 
‘be, that having been Knowa as Advocates 


for so long ‘they should not, in the future, 
have to be called Pleeders, a term which 
signifies a lower status. P 

It is urged that clause 7 of the 
Letters Pateit givesthe Courtan absolute 
discretion in the matter and that that discre- 
tion should be exercise generously in their 
fhe position arising out of the 
fact that two ‘Cotirts were being amalga- 
matea into one High Court and that these 
Courts had. different rules governing the 
enrolment of Advocates and Pleaders and 
that the qualifications required were by 
no means the same, raises questions of some 
nicety, and ıt is clear that this Court in 
dealing with the matter must endeavour 
to so deal witk it that no class of Legal 
Practitioners shall be injured, nor can we 
show favour to one class to the detriment 
of any other class. ^: 

The Pleaders of the Chief. Court —that is 
First Grade Pleaners—are, what áre.com- 
monly called in Inaia,’ ‘Vakils, that is 
to say,.they are Pleaaers who can 
appear, plead and act in the High Court 


and the Courts subordinate thereto. The 


Advocates of the Chief Court, who are, 
in the main, persons who have been called 
to the Bar' at . Home, havea right' of pre- 
audience over Pleaders, andil, theréfore, 
We Were to entol First Grade Advocates 
of Upper Burma:as Advocates of the High 
‘Court, they would -obtain seniority~oVer 
all the Pleaders of the Chief ‘Court who 
become Pleaders of the High Court. 

‘The matter haa been "very carefully 
considered ‘by the Judges and we caine 
to the opigion, that Advocates ‘of Upper 
Burma should be enrolled according to their 
qualifications. “Most of the applicants in 
the present tase are Vakils of Indian High 
Courts. ‘As such, hod they sought enrol- 
ment in the Chief Court, they cculd only 
have been enrolled as First Grade Pleaders. 
'Thé'accident that persons, who were really 
First ‘Grade -Pleàders, ‘should be called 
First Grade Advocates in Upper Burma, 
gives them'no right to be enrollea as Ad- 
vocates of the High Court. It may be 
pointed out that, when the*Burma Courts 


€ he 


"^to their qualifications. 


" Barristers-at-Law. Had they applied in : 
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Act, 1922, was encated the provision 
similar to sub-section (i) of section 40 of the 
Lower Burma Courts Act, was deliberately 
omitted, although it had appeared in the 
“Bill es originally drafted, It may be that 
this provision was omitted because the 
‘Act did not aeal with the High Court atall 
and it was thought that the provisions 
relating to the High Court should be con- 
tained in the Létters Patent; but the result 
„of this provision in the Tower Burma 
Courts Act was that certain persons who 
‘would .ordinarily not have been elegible 
to become Advocates of the Chief Court, 


= 
~ 


automatically received. promotion, ana it - 
may well be that it was not considered 


necessary or desirable thet such a result 


should occur again on the creation of the - 


High Court. But whatever be the reason, 
“we are clearly of opinion that the sole 
rule that should. guide us is that these 
Advocates should be -enrolled according 
None of them are 
entitled to be enrolled by virtue of beirg 


the ordinary way to the Court, the Court 
"would .only have enrolled them as first 
Grade Pleaders, and we are unable to see 
‘any groünd whatever for enrolling them 
as Advocates at the present time. 
. ofar as any fee on entry is-corcernéd, 
“those who have already been  entollea 
‘as Vakils of an Indian high Court will be 
exempt from payment of any fee. ‘Lhose 
who have not been so enrolled will be en- 
‘rolled as First-Grade-Pleaders on payment 
of the Me of Rs. 500, as required by- Art. 
..39 of Schedule I.of the Stamp Act. "he 
Court of the Judicial Commissioner of Upper 
urmaisnota High Court withinthe mean- 
Ing of this Article, which cidirly refers 
to uigh Courts which enrol legal practi- 
tioners under the powers given by tle 
LegalPractitioners Act. The Legal Tracti- 
tioners Act did not extend to Upper Burma 
and, therefore, they do not come within 
the exception to Art. 30 unless they are 
Vakils of an Indian sigh Court who have 
already} paid..tLis fee. 
^" Mr. Nuidu argued that unaer the Second 
‘Schedule of the Legal Practitionets . Act 


such Pleaders need not pay Rs. 500 but. 
: only.an annual license fee.of Rs. 50. The - 


expression “High Court’ in the entry jin 


‘the. schedule refers. to High Courts not 
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established by Roysl Charter^znd only 

to Pleaders autkorized to prectice in Courts 

subordinate to the High Court. The pre- 

sent applicants seek enruln aati: c. Cl arter- 

ed High Court and to them Art. 30 ot 

the Stamp Act clearly applies. 3 
Z. E. Order:aesordingly. 


-- 


Bak sinl Áo 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEALS NOS. 1014^AND 
I6I5 OF 1021. 

April 17, 1923. : . 
Preseni —-Mr. justice Daniels. 
DHIRJA AND  OTthkERS—DEFENDANTS— 
| —APPELLANTS. ` A 
: versis ` 
MITHAN LAL AND CTHERS—TDLAINTIEFS— 
RESPONDENTS. 

Agra Tenancy Act (1 Lof.x9ox), ss:165;177 (e 
—Suit for profils Question whether FARE 
entitled to share in profits, whether-quesiion of 
title— Appeal, whether lies-— Revenue papers, entry 

in, value of— Altevation of entry.aftey-institution 
-of suit, effect of. 
., The question arising in asuit for profits-whe- 
tLerthe-defendant isa mortgagee of ‘the pro- 
prietary right or has no right in the share ‘in 
--dispute is a question of title within. the meaning 
of section 177:(e) of the Agra Tenancy-Act and, 
‘therefore ,,an appeal lies in such a suit even where 
the valne-of the suit.is below. Rs.r00, -[p.-915, 
-.cols. 1. & 2.] : 
Kalyan Mal v. Samad, 18 -Ind,-«Cas, 2447735 
- À. 157; ILA. L. J. 118, followed. d 
In a suit for profits the ei try-of the- praintifi’s 
rame in the Revei.ue papers as a propriztor most 
“be taken as conclusive in'his favour irrespective 
.of the fact whether it does or does ‘not correctly 
T. present tle mutation o1dcr on- which. it is 
- based. [p. 915, col. 1.] S Ag de^ Duro 

Durga Parshad v. Hajari.Singh, yy Ind.-Cas. 

116; 33 A. 799; SA. L. J. 1025(F..B.), followed. 
here the plairtiff in a suit fo: profits is .a 
recorded Co-shaser at the date of the institution 
of tLe srit, his1ight toa decree will not be taken 
away by an order subsequently passed by the 
Revenue Court removing his name from the 
‘khewateven tLough the order is based on a findin 
‘that the original ertry was wrong. [D. 915, col. 2. 
num des v. "b Wis Kunwar, -59` Ind. 
Vas. 039; 43 A. 177; 18 A. L. J. 1008; 2:0.. P, L. 
R. (A) 386,followed. | : in NR 

Second appeal ngainst a decree -ot the 
District Jucge, Agre, datea the.23rd:of 
August 1921. 

-Mre N 


" 
* - 
A 


PLA sthana, for the Respozdents; 


~ 
a 
4 


b 
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JUDGMENT.—This is an appesel in & 
suit for profits under section 165 of the 
Tenancy Act. The plaiutilis are recorded 
in the Revenue papers as full owners .of 
the share in respect of which they sued 
for profits. According to the defendazts 
the plaintiffs merely owned the equity 
of redemption and the defendants are 
usufructuary mortgagees of the share. 
The entry, as it stands, was admittedly 

made by mistake. ‘The Revenue Court 

ordered mutation to be mace in the plaint- 
iffs’ favour of the equity of redemption 
only. This was in the year 1912. By 
Some mistake the oraer was not carried 
out andthe eitry wos maae as stated above 
aud has su remained down to the present 
time. Another curious complicatioa in 
the case is thet, according to the District 
Judge, the order of the Revenue Court 
was notin accordance with the Civil Court 
decision on which it wes based and the 
learned Judge was of opinion that the 
entry though technically wrong was really 
in accordance with the rights ot the parties. 
The leirned Assistant Collector dismissed 
the suit. The learned District Judge, tol- 
iowing the Full Benck ruling in Durga 
Parshad v. Hajari Singh (x), held that the 
entry-of the plzintitis!' namein the Reventte 
Records raised a conclusive presumption 
in their favour ana accordingly ‘decreed 
the suit, In appeal by the defendants 
two points are raised,— 
' X, That no appeal lay to the Court 
below as no question of proprietary right 
was raised within the meaning of section 
177 (e) aud- the value of the suit | was below 
Rs. 100, 

(2) That ha: Court below should have 
> followed the-mutation order in preference 
to the actual entry in the papers. 

"The first point is.governed by the ruling 
in Kalyan Mat v.- Samad (2)--which kas 
been followed in subsequeit cases. 
the question whether the defendant was a 
tenant or mortgagee of proptietary rights 
was hela to amount toa question ot pro- 
prietary right; Here the question is whe 
ther the defendants are mortgagees of pro- 
prietary .right.or have no- right at all in 


(1) ir oe Cas. 1365 33 A. 7991.8 A. L. J. 
1025 (F. B 

G -18 Ind. Cas..244; 35-A. 1571 11 A. L. I. 
IIS. 
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the share in dispute. The cases are, theres 
fore, inaistinguishable in principle and, 
following the ruling cited, I hold that an 
appeal lay. 
.. On the second point the learned District 
Judge is clearly right. The presumption 
is based on the entry in-the records and 
it is impossible-to accept an order which 
was never carried, out in f4ce of the entry 
in the papers whith has stooa unaltered 
for three years before the suit, “The ap- 


pellant hasproducedin this Court á certified 
copy of an order passed by the ‘Collector 


‘directing: the papers to be correctea in 
accordance with the original mutation 
order of 1917. ‘This order was passed on 
9th December 1922 long after’the decision 
‘of the Court below and there is nothing to 
show whether it has yet been carried out. 
Even; however, if it has been ‘carried outit 
is impossible in face of the ruling in Lach- 
man Prasad v. Shitaba Kunwar (3) 
to give effect to it inthis suit. ‘hat ruling 
lavs down that where the' plaintiff in a 
suit for profits was a recorded co-sharetr 
&t the date of tne institution of the suit, 
his right to a decree will not be taken away 
by an oraer subsequently passed by the 
Revenue Court removing his name from 
the khewat even though the decrees based 
on a finding that the original entry was 
wrong. -For these reasons I am ünable 
to accept the appeal and.I accordingly 
As the case is one of hardship 
to the appellants, I make no order as to 


costs: in this Court, 


2. X. Appeal dismissed, 


(3). 259 Inds Cas, 6391 43A» 771 18 “As Le Ji 
100872 U. P. Mz. (à à 586. ' 


"here ` 
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... .. RANGOON HIGH COURT. 
.ErgsT CIVIS APPEAL No. 40: OF 1922. | 
01.75 =t- March IG 1993, 0. . - 
Present .—Sir Sydney Robinson, KT., 
:Qhie£ Justice, and Mr. Justice: May Otng. 
 BIBBV.BROTHERS BY THEIR AGENTS . 
|, MESSRS: STEEL BRoTHERS' & Co. LTD: ` 
. eDEFENDANTS—APPELELANTS- — - 
us Ki ; Der Sus Ta NA WE 
MESSRS»: CHARLES Ri COWIE & Co 
(Cos SPLAINTIFFS—RESPONDENTS: = ` 
. Carrlagh by, sea .—Bill of Laiivig—Damaze'-to 
goods--Sutt.for damages—Burden of. proof; 
A Bilt of | 
ate shippe 
Bir of Wading-arid‘affords primary evidence that 
the goods, when shipped, were not damaged, 
and‘the: burden of proving that the goods. were 
daiiaged before being loaded lies on: the ship- 
owners; If the'goods are delivered ina daman | 
.conditionx the ship-owners are liable for the 
. damage, in the:absencé of proof. that the goods 
were loadedin;a damaged condition but in a con- 
ditión in which the ship-owners could not 
have discovered tlie damage by an external 
‘examination. . - 2n 
he -Peter-Der Grosse, (1876) 1.P- D. 4143 341. 
T, 7491 3, Asp. M, C. 195, relied oz, 


 Birstappeal from the. judgment and 
decree: of the Orig nal Side. of the Chief 
Court of Lower Burma, dated the 12th 
January 1922, in Civil Regular Suit No, 
458 of 1920. | a 

"Mr. Zach, for the Appellants. | 

` oMr, Paget for the Respondents. | 
. JUDGMENT. —WMessrs. Cowie & Co.:ship- 
ped by the SS: “Derbyshire” . 2,000 
"CasksQ0f cefüent under a. Bill of Lading 
(Exhibit A), the goods being consigned to 
themselves. The Bill of Lading states: 
“ Shipped.in good order and conditon 
. e . atid to bedeliverede . . . in 
like good order and condition . . . 

at the -Port of Rangoon. .” It is-sa clean 
Bill of Lad ng and affords. primary évidence 
that- the goods, when shipped, were not 
damaged. On arrival at Rangoon, 355. 


of these casks were landed wet and damag- : 


ed, the cement being sol dified and unmer- 
chastable. It is not denied that they 
were ‘so damaged, nor is it denied that the 
ship-ownets are prima facie liable. . It is, 
however, urged that they are at liberty 
to go behind the Bill of Lading and prove, 
if they can, that the goods were damaged 
before being loaded, and they seek to do 
this by show ng that they were not, . and 
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ding which states that the- goods 
d'ín good order’ and condition is a clean . 


immediately, 


(1923 ` 


could not have been; datiiaged" while on 
board. ° 


- ` 


Yreedouly refer to the case of ‘The Peter. 
Der Grosse: (1). That wasa caséin which 
the Bill of Lading contained in the margin 
the words, '" Weight, coriterits, and. value 
unknown," andit was held ‘that the: Bill 
of Lading, fairly constrüed, and’ giving all 
due. weight to tbe legaleffe t ot” the mat- 
ginal note the result was “fiar apparent- 
ly, and'so far as met the eye, and exter- 
nally, they were placed in godd order. on’ 
board this ship. Well, then if that be so 
if the plaintiffs have shown by. prima facte 
evidence that, having put these bales and 
bags in good order on board the ship, they 
were taken out in bad order both externally 
and intetnally, I agree witli the observa- 
lion which was made that it is not incum- 
bent on them to show either how of when 
tlie damage was done. Itis- for the defend- 
ants to displace tne evidence, which certain- 
ly shows that it did not occur from any 
internal mischief inherent in, the. feathers 
ot the down, and was not one which kad 
any external appeararce when they were 
put on voard the ship.” CEN 

The question for descisior, therefore, 
is whether these casks, whén loaded, were 
already damaged, and the onus of establish 
ing thatis on the ship-owners. ‘Where 1s 
no evidence, beyond the Bilk of: Lading 


'as to the condition .of: these casks-when load- 
ed. -They hac been loaded under tLe sup.t- 
Vision of a Mr. Green, who was then the 
Chief Officer of tne ship.: On arrival of. the 


-ship at Rangoon, the captain made a protest 


before a Notary Public that the sbip had 
encountered very heavy weather both in 
the Atlantic.and in^ the Mediterranean. 


The fact that these casks were da. aged 


was knuwn immediately. and was: reported 
immer There car: be:rió doubt “that 
the agents of the ship-ownets had notice 
that a claim would. be made in respect 
of them, and, presumably, they would 
have consulted the Capta mand the: ship-s 
officers as to what detence. there. was to 

the claim. Whether they did so: or not 

does not appear ; but, on the clam beng- 


E 


made, their Counsel stated toat they could 


not advise: on the materials then: before 


(3); (1876) 1 P. D. 414534 Ini T. 249) 3/ASP. 
M C. 195. op 


- 
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them whether or.not the ship was liable. 
The letter (Exhi bit 6, dated-the 25th March 
1920) does remark that tbe Captain bad 
made a-protest, but that he unfortunately 
confined himself to stating thatthe ship 
had expetienced very heavy. weather in 
the Atlant c and Mediterranean. -On the 
return of the vessel after.its next voyage 
they wrote in Exhibit -H, dated: the -7th 
July 1920, that they had had an oppor- 
tunity of interviewing -the ‘Captain of the 
‘ship and had ascertained that no damage, 
to the cement had occurred, during ship- 
ment, that whatever damage there was 
must have been caused before the coment 
was put on board, and that they, thereforé; 
repudiated liability. 

The evidence of Mr, Green, “who supet- 
vised the loading of these casks, has not 
been taken, the reason being that -Jhe had 
since left the service of the ship-owners 
‘and. his whereabouts were unknown. ` But 
‘there is no explanation as.to why. his evi- 
dence was not taken' on commission 01 
otherwise before he leit the ship-owners' 
"service. 

It is E suggested that the DE were 
damaged owing to the very heavy weather 
that had been experienced carly in the voy- 
age ; that was not put forward in tbe fist 
instance and could not well be put forward 
later, Aud the suggestion made now is 
that these casks were loaded at Tilbury, 
‘that they were loaded from barges, which 
.have very little free-board ; and that, as 
the Thames is often rough and choppy, 
itis possible that, in br nging them to the 
ship, the barges shipped salt-water which 
caused the damage which now exists. 

It is said by the Captain that casks which 
have been thus wetted would dry very 
quickly in a dty atmosphere, and that they 
wottld show no external marks of laving 
‘been wetted if not loaded very shortly after 
arrival at the ship, and itis suggestea that 
‘had they been damaged in this way, they 
n ght thus- have easily been accepted 
as. "iu. good order | and condition." 
Safar as this suggestion is concerned, 
it is to be noted. that - --this _is 
dittle" more ‘than £- suggestion: It dg 
only a bate posiblity. There is-.:o 
proof that the casks met with any rough 


‘weather-in tbe Thames or tha. the barges 


shipped water; -and it must-remain “a ‘a mere 


suggestion and cannot amount. to proof 
of any sort that these casks were damaged 
in this way before being loaded. 

There is evidence, no, doubt, that the hold 
of the ship in which these. casks chad been 
stowed was ‘perfectly dry. €n the arr val 


of the, ship at Rangoon ; and, further, 


that there was a considerable quantity 
of powdered „cement tying perfectly. dry. 
at the bcttom of the hold. There is.evi- 
dence that the hold was tested: regularly 
ard in the ordinary .cowrse, and.that, no 
Teport was made. that there was.any..water 
init. The paper ins de the casks was 
chemically tested. and was Jound to. have 
been wetted by salt-water. It is not ever 
shown to any degree of certainty in what 
pert of the hold and in what manner, “these 
casks werelcdded. It is said that-they were 
in a.compartment by themselves, separated 
from the rest of the hold. by. the casing of 
the engine shaft, and it may. be. accepted 
as proved that. the damaged casks. .wete 
iwthe two bottom tiers ; the whole consi gn- 
ment bei: g stowed in five ti rs. But itis 
rot all the casks in the two bottom tiers 
that are damaged, and it is nct shown 
what was the position of the damaged casks 
in these two lower tiers. l 


There is no quest on, and the evidence 
for the ship-ownets thémselves shows, that 
when the casks were taken out, they were 
stained ; that.stain ng was. obvious ; “that 
anybody could see the staining looking 
at the casks ; aud that .the stains were 
damp stains.;.and, in -writing to the ship- 
owners, Mr. Mathew described the cement 
as landed ‘externally wet, " ‘he sugges- 
tion is that -having been wetted "before 
being: loáded, these casks ` would.. egin 
Sweating when unloaded in the...damp 
atmospbere of Rangoon: They were landed 
in February. 

It is Suggested thatit was the casks near 
the. top.of the barges that were damaged 
and the fact that these. topmost casks:would 
be stowe%t the-bottom of ‘the hold,’ and 
that thé. two: last tiers. alone . contained 
damaged casks. -suppótts ^the-stggest on 
that.they- were wetted while in the -batges. 

‘Mr..Russell; Marine Surveyor, in-his Sur. 
vèy Report. stated that the: casks {were 
all. mote. of, le. 5 damaged with. mi “and 
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the- Survey- Report by Lloyd's Agents: Aeld; that the District. Judge acted illegally 


is to the effect that the casks. were all 
more or less outwarldy damaged, apparently 
.by water.  — ' 

‘Consider ng, therefote, the evidence as 
a whole, we are unable to find that the ship- 
owners have discharged the burden that was 
on them, Im'our op'nion, ihe evidence 
merely sets up theories which do not dis- 
place the onus. "The ship had encountered 
very: bad: weather and, on the face of the 
clean Bill of Ladng and the total absence 
of any evidence as to the condition. of 
the casks when loaded, we do not think 
that the suggestions put forward amount 
to: any proof that the casks were 
loaded in a damaged condition, but in a 
condition which the sihp-owners could 
not have discovered by any external 
examination, ` 

'The decree of the Court below will be 
confirmed, and ths appeal must stand 
dismissed with costs throughout. 

2R Appeal dismissed. `. 


ALLAHABAD. HIGH COURT, 
Civi, REVISION No. 54 OF. 1923.. ' 
° June 19, 1923. 

P esent:—Mr, Justice Daniels, 
MITHU LAL AND ANOTHER — 
PLA'NTIFFS—APPLICANTS . 

versus. °` 
SRi LAL— DEFENDANT — OPPOSITES PARTY. 


Oains Act (X of 1873), ss: 8, 9— Agreement 
icabide by oath of opponent, validity of — Ordinary 


cath—Court, whether can go behind agreemeni—- 


Revision, 

An agreement by. o defendantin a suit to abide 
by the oath of one of the plaintiffs is. binding, 
and the fact that the oath to be taken.is in the 
ordinary form and is not specifically covered by. 
sections -8 and 9 of the Oaths Act does not- affect 
its validity. fp. 918, col. 2r : : 

Muhammad Asghar Ali Khan v. *Muhammod 
Imtiaz AH, A. W.N., (1898) 200, Kesho Ram v. 
Peave Lal,71 Ind. Cas. 761; 21 A. L.J. 209; 
(1923) A. I. R,(A.Y 443, followed. i 
. Ina suit on a pro-note, the defendant agreed: 
to abide by the oath of one of the plaintiffs.. The 
required oath was taken and, on the. basis of 
this: evidence, the Munsif decreed the suit. 


On appeal the: District ' Judge remanded ‘the 'caze^ 


for further evidence on the facts: 


and with material irregularity in entering into 
evidence on the question of consideretion and in 
1l aside the decree of the Munsif. [p. gro, 
co. * I. - 


Civil revision from an order of the 
Additional District Judge, .Aligarh, ‘dated 
the 3rd January 1923. | I 

Mr. Panna Lal, for the Applicant. 

Mr. N. C. Vaish, for the Oppcsite Party. 

JUDGMENT.—This is an application for 


revision under the following circumstances, 


The suit was ore on a pro-note. In the 
Course of the suit defendant agreed to abide 
by the oath of one of the plaintifis Mithu 
Lal. Onasubsequent date, before the oath 
could be administered, he wished to with- 
draw from his application on the ground 
that Mithu Lal had been won over by tke 
other plaintiff, his son, to swear a false 
oath. A witness was putin to prove this 
fact, but both the Courts below have cor- 
curredin rejecting his evidenee. as false. 
The plaintiff, Mithu Lal; took the required 
oath and on the basis of his evidence the 
learned Munsif decreed the suit. ‘Lhe de- 
fendant appealed to the District Judge. 
The District Judge agreed with the Munsif 
as to the worthlessness of the ‘evidence of 
collusion, but remanded the case to the 
Mu:sif to take further evidence on the 
facts, On the basis of this evidence the 
leamed Judge came to the conclusion 
that in reality there was no consideration 
for the pro-note and that the statement 
made by Mithu Lal on oath was false. 
From this ke came to conclusion that 
-there must have been collusion between 
the two plaintiffs. Such a procedure on 
the part of the District Judge cannot be 
supported. It has the effect of entirely 
uullifying the agreement made by the 
defendant to abide by Mithu Lats oath. 
The oath t» be taken was in the ordinary 
form and may rot be specificaliy covered 
by sections 8 and 9 of the Oaths Act. There. 
is authority of this Court in the cases of 
Muhammad Asghar Ali Khan v. Muhammad 
Imtiaz Ali (x) and Kesho Ram v. Peare Lal 
(2), that this does not affect the validity of 
the agreement, If the Court, notwithstand- 
such an agreement, ‘is to- be at 


in 

liberty to erter into evidence-as .to the. 
(1) A W. N. (1898) 200. . n UN 

| (2); 71-In0: Cas. 76015721 Ar Ti] 226917 (1928) 

A. I. R. (A) 443. d 
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truth or falsehood of the statement 
made, the effect in substance is 
wipe out the agreement altogether; it 


might not as well have been entered’ 


into. When a party agrees to ab.de by the 
oath of the other party or of any 
particular witness he clearly takes the 
risk of the witness swearing falsely. What 
he says in effect is, “ Whatever this witness 
states on oath I am prepared to accept 
as true and to have the case decided on the 
basis of 1t," The Court below has in this 
case acted illegally and with material 
irregularity in entering into eviderce on 
the question of consideration and in setting 
aside the decree of the Munsif, I according- 
ly allow the present application and setting 
aside the decree of: the learned District 
Judge restore the decree of the: Munsif. 
Under the special circumstances of the 
case, I make no ofder as to costs in this 
Court. 

Application allowed, 


~ 


K.S,D.&W.C: A, 


RANGOON HIGH COURT. 
First Crym, APPEAL No. x12 OF 1922. 
April 4, 1923. 

Pressnj 1—8ir Sydney Robinson, Kr., Chief. 
Justice, and Mr. Justice Beasley. 
OFFICIAL ASSIGNEE—APFELLANT 

YEYSUS 
MOHAMED E. NAIKWARAH— 
RESPONDENT, 

Presidency Towns Insolvency Act (III of 
1909), 5.52 (2) (c), applicability of — Goods in posses- 
ston of insoluent— Consent of true owner, withdrawal 
of— Equitable morigagee, whether irue owner. 


The pertinent words of section 52 (2) (c) of. the 
Pre idency Towns Insolvency Act are “by the 


consent and permission of the true owner. 


So long as the reputed owner is in possession 
with that consent and permission, and if he is. 
so at the time of his insolvency, the goods will 
pas to the Official Assignee for the benefit of all 
the creditors o the insolvent. But if, prior to 
the insolvency, the te owner withdraws that 
consent end communicates that withdrawal to 
the insolvent, the goods can no longer be said 
to be-in tbe possess on, order, or dispo ition of 
the EC owner so as to pass them to the. 
Official Assignee. [p. 921, col. 2.] 


to 
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If the true owner bona fide demands possession, 
of the goods from the reputed owner, before the 


latter's insolvency, with a view to taking posses- 
sion of the goods, though from no fault of his 
own he fails to get it, the goods are no longerin 
the posse sion of the insolvent with his consent. 
But a mereintention to demand the gocds and to 
get possession of them is not sufficient, there 
must be a demand communicated to the jnsolvent, 
[p. 920, col. 2.] a 

(Indian and English Authorities discussed). 

An equitable mortgagee of goods isethe ''true 
owner” of the goods within the meaning of 
section 52 (2) (c) of the Presidency Towns Insol- 
vency Act. [p. 921, col. 2.] 

Ex parte Union Bank of Manchester, In re 
Jackson, (1871) 12 Eq..354; 40 L. J. Bk. 57; 24 
L. T, 951; 19 W. R. 872, relied on. 


First civil appeal against the judgmeut. 
and decree of the late Chief Court oi Lower. 
Burma, passed in its Original Jurisdiction, 

Mi, Das, for the Appellant. 

Mr.. Leach, for the Respondent, 

JUDGMENT. 


Robinson, C. J.—The present appeal deals. 
with the right interpretation of section 52; 
(2) (c), of the Presidency Towns Insolvency 
Act. By this clause, there are. included. 
in the property of the insolvert “ all goods 
being at the commencement of the insol- 
vency in the possession, ordet or disposi- 
tion of theinsoivent,in lis trade or business 
by the consent and permission of the true 
owner, under such circumstances that he 
is the reputed owner thereof.” 

It is not contested before us that the. 
insolvent is. rot to be regarded gs the 
reputed owner of these goods, nor that the 
respondent must not be regarded as the true 
owner of them. The guestion that is 
argued before us is whether, in tact, these 
patticular goods were in the possession, 
orcer, or disposition of the insolvent by the. 
consent and spermission of the true owner 
at the time the former was adjudicated 
insolvent, 

The question is, whether, by making a 
demand for possession o; the goods which 
was rerused, and in particular by the better 
of the 7th of June 192r, these goods did 
not cease to. be in the possession, order, 
or. disposition of the insolvent with the 
consent of the true owner, 

We have been referred to a large number 
of English Authorities, but it is. only 
necessary to deal with those which relate 
to goods. ln Smih v. Topping (1) the 

(1) (1833) 110 E. R. 939; 5 B &-Ad, 674; 2 Nu: 
& M, 4211 3 L. J. (N. S.) K, B. 47139 R: R: 626, 


a (3), 
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plaint ff was the true.owner of three pipes 
and three hogsheadsiof wine: This wine had 
been deposited by:the plairtiff itvthe.cellars 
of the bankrupt and had reinained ih his 
possession.as the reputed owner with the 
consent -and -permission of the plaintiff, 
the:true owner, Hearing that the insolvent 
was in ‘difficulties, the plaintiff's clerk went 


tó the respondent's house and demanded 


thewine. . The insolvent was at the time 
absent, bit later in the day, the’ clerk 
made à further demand ‘from the insolvent 
himself.. The insolvert refused to give 
possess:on of the wine, and.on. the follow- 
ing day, he ‘committed an act of bank- 
ruptcy. It was heldthat ‘his demand-tor 
possession: was sufficient to establish- chat 
thereafter the wine ‘did-not remain «in the 
possession of theirepited-owrer by. ‘the'eon- 
sent and-perm'ssion of the true ‘owner;. ‘In 
12 re Esiteh, Exe parte Phillaps (2), Kslick 
catr-ed ou. business-‘in “Dean Street -and 
resided in Seymour Street. He executed. à 
bill of sale -oftis stock-in-trade in his:.shop 
andhig furniture. in. ‘his dweling- house 
to secure a débt. An agent of the’ bill- 
of-sale holder took possess on: of the istock- 
'in-trade-just before tne d btor filed a liqui- 
dation pet tion, but he did not take posses- 
sion’ of the furniture nntil after he had 
rece ved notice of the filing-of the petition. 
It was held that the taking possession 
of thé stock-iri-trade was sufficient to show 
that tke consent of the true owner to the 
furniture rema ning in the possession of 
the repüted owner had been withdrawn, 
and that, thereiore, the property was not 
part' of the property. ot. the  insol- 
vent. In Ex parte Ward, In ve Couston 
one W .bought from C .whisky 
in ‘bond, -to remain in -hond to -C’s 
order rent-free for. twelve. months, : after 


which warehouse rent was to be paid. . The. 


whisky lav to:C’s order at a dock warehouse. 
On the 19th of February 1872, W.. wrote, 
to'C ed rectirg him to forward a specified 
‘ hogshead :of -the whisky, and enclosing a 
cheque .of sufficient amount to pay duty. 
and clear the whisky. -On the 26th C filed: 
a petition for liquidation, having retained 
the: cheque, without paying the duty. ‘ot 
| -4 Ch. D. .J. Bk. 30: 38 
rust. ge ae ee 
43) (1873) 8 Ch. 1441 42 Ie J. Bk, 175 27:14 Ts 
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Aga 
in any way complying with Ws directions.. 
In the course of the judgment, Sir G. Mellish,. 
L. J., said: “The question then is, was it 
at the time of the bankruptcy within the 
order and dsposition of the ‘bankrupts 
with tbe consent of the true owner? Itis 
clear law, as iaid down in Smith v, Topping 
(1) and other cases, that if the true owner 
bona fide demands possession with a view 
of taking possession before the bankruptcy, 
though from no fault ot his own he.faiis. to 
get it, the goods are not within the posses- 
sion of the bankrupt with his ` consent” 
In Brewtn v. Short (4)it was held ihat a. 
mere intention to.demanc the goods and to 
get possession of them is not sufficient, 
Butif, before the date of:the fiat, and before- 
notice of an act of bankruptcy, the true. 
owrer had bona fide demanded possession 
of the goods ana communicated with the 
barkiupt, hé had done that which would 
Show that the goods did nof remain in the. 
bankrupt's possession, order, or disposition; 
with his consent and permission. . -. 

The provisions of the English Bankruptcy 
Law are verbaitm the same as’ the section 
with which we have to deal. We have 
been referred to certain Indian rulings, 
and it has been argued that the reason 
for this provision of the Banktuptcy Law. 
is that, where a man allows another to be 
in possess on of his propertv, so that he 
would be regarded as-the owner. thereof, 
and thereby enables him to obtain credit, he 
must bear the loss of hisptoperty in favour 
of those who have been led, to give.the 
insolvent credit. And itis urged that a 
mete -letter of demand which would'be 
known to no one but the true owner and 
the reputed owner, is-not-sufficient to justify 
the true owner. retaining-his property and 
depriving those who have been fed to give, 
credit on-the strengthof the feputed dwner-, 
ship ofthe benefits of the.proceeds thereof, 
In 7n re Murray (5) the facts were; very 
different to those in the case "before us. 
Nó teference was made to thesé , "English. 
Authorities, but the case -is cleariy.. dis- 
tinguishablein that it was:held-*that-the 
3 3 4. * - uw Rome KL a Gag 
EU ou SEC uec uo gk GE. ANT dq. cd 

: 7x 2 dc ox co DU Vh ou im 
. (4). (1895) 119 B. R. 466.15: Bl .& BL227;.24 
L:J o B. ie r Jur. (N.s) 708; roa RR at 
(5) 36.58; 2tnd. Jur. 2557.1 Ind. Dec, (N; 8.) 
649. -. - x o: e ep Ja ae 
Go ther A, ek. eee id 
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insolvent there was not only the reputed 
but also the real. owner of the chattels-in 
question, This provision of -the law, 
thefe:ore, could not appiy.. But, in any 
case, I must say, with the greatest 
respect, that I .shouid hesit ate, witho ut 
much further consideration, in agreeing 
with this decision, in view of what 
is undoubtedly the interpretation placed 
upon this provision of law by the Ccurts 


in Fngland, ‘The facts in In the matter of 


T. H. Marshall (6) were also entirely diiter- 
ent. That decision proceedea merely on 
the ground that the property wasin the 
order and disposition of the insolvent, 
and that it would-be unjust to apply. tbe 


proceeds:of-these goods to-satisty the assign- 
ment to Mr.’ ‘Boileau, ‘which, le -himself 


says, was:kept secret. In In the: matier of 
Ambrose Summers (7), wherealetter of hypo- 


thecation, very similar to Exhibit Ain the. 
present case, had been.executed. but without. 


hypothecating any future goods that might 


be bought, thetrue owner: actually attempt- - 


ed to take possession of the goods but was 
résisted by the'insolvent; he then placed 
durwans at.the entrance of the insolvent's 
business premises. And it was held that, 
enough was:done to show that the business 
or stock-in-trade of the insolvent was not 


in the order and disposition of the insolvent. 


at the date of his insolvency with the consent 
of -the true owner. It was rurther held 
that the charge could oniy take effect upon 
the existing assets of the business at the 
time it was made. 

The action by the true owner iu this case 
was certainly more than that taken bv the 
true owner in the appeal before us, but in 
other respects the authority tolows the 
English decisions. 

In. Puninthavelu Mudaliar v. Bhashyam 
Ayyangar (8) it was held, that «-charge- 
holder. is as much the substantial owner 
ot, and has as substantial an interestin,the 
gooas and chattels as a mortgagee there- 
of, and that it, either allows the mortgagor. 
or the person creating the charge to remain 
in possession, under circumstances which 
will lead to his being the reputed owner 
aud to his being enabled “to. “command, 


(6 
B " 
"b (3 


C. 42113 Ind. Dec. (M. 9.) 820. 
23 We t2 Ind. Dee j 
25 M. AGB p t2; M. Lc Js 
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credit thereby | he will be ied fram 
asserting his substantial interest: of owner- 
ship in the property as against the Official 
Assignee. ‘And, further, that a -aebt is 
taken out of the order and dispositionrof-am 
insolvent if a suit be brought to én orce 
a charge upon the deb? prior to his 
adjudication: 

The Indian: Authorities, Ferdo are 
not of great assistance in the decision. of 
the present appeal. That an equitabe 
mortgagee is the true owner to the' 'extent. 
of his interest was laid down in 
Ex parte Union Bank of. Manchester, . 
In re Jackson (9). In In re. Eslich,. 
EX parte Phillips (2) it was. ‘poiited 
out that the pertinent words ‘of the. 
section are “ by the consent ‘and permission , 
ofthe true owner.” " So long: as ‘the reputed 
owner is iu ‘Possession "with that consent,” 
and permission, ‘and if heisso.atthe time: 
of the insolvency, . :the goods will -pass to ^ 
the Official Assignee. for. tne benefit. of alt: 
the. creditors. But 11, ptior to the insolvency, 
the’ true’ ‘owner withdraws -that - consent’ 
and communicates that withdrawal to the” 
insolvent, the goods can. uo-longer ‘be said- 
to bein the possession, order, or disposition . 
ot the réputed owner so as to pass. them , 
to -the Official, Assignee, 

In the present case, the consent which , 
had originally ‘been - given was- expressly 
withdraw; and- a suit. bad ‘been filed before . 
the insolvency or simultaneously ‘With it. 
And on the authorities rererred to above. 

I am Clearly of opinion; that it .must be. 
held that section 52 (2) (€) does not apply 
to:the cases . i 

The decision of tlie. Court, below ' was 
correct .and must be confirmed; and this 
appeal is disfnissed with costs throughout. 

, Beasley, 3. —1. concur. 4 

6 Appeal dismissed. 

9) 


F87) 12 Ba. 3541 40. L. J. - Bk. Bt 24 L., 
951; 19 Ne R. 872. 
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SRI RAM v, MANI RAM. 
ALLAHABAD HIGH COURT. 
‘SECOND CIVI, APPEAL NO. 154 OF 1022." 
May 3, 1923. | 
Present;—Mr. Justice Kanhaiya Lal. 
SRI RAM AND OTHERS—DEFENDANTS. 
—APPELLANTS | | 
VEYSUS 


MANI RAM AND OTHERS—PLAINTIFFS . 


6 —RESPONDENTS, - 

Easements Act (V of 1882), s. 15-~Easement, 
righi of, how established— Alternative 
ownership and easement, whether maintainable 
— Pleadings. 

The enjoyment necessary to qualify for a right 
of easenient, is different from actual user. [p. 
923, col. 1.] i . 

Koylash Chunder Ghose v. Sonatun. Chwng 
Baroote, 7 C. 132 at p. 135; 4 Shome L. R, 144; 8 


C. L.R. 281; 5Ind. Jur.642; 3 Ind. Dec. (NG) 


633, relied on; , 

In order to establish a right toan ease- 
ment, the enjoyment of it. must. continue for 
20 years} but in the case of discontinuous ease- 


ments, this does not mean that the actual user’ 


is to continue for-the whole period of.20 years. 
{p. 923, col. TJ 


Budhu Mandal v. Maliat Mandal, 30 C.1077,- 
Ghasivam Mondal v. Asirbad Mahto, 9 Ind. Cas. 
69; 13 C. L. J. 670; 15 C. W. N. 259, relied on. ‘ 

Hollins v. Verney, (1884) x3 Q. B. D. 304; 53”. 
L. J. Q. B. 430; dre 7.753: 33 W. R. 5; 41. J. P.. 


580,. distinguished. 

A sult is not liable to be dismissed because 
the plaintiff claims, in the alternative, over the 
same plot of land both rights of ownership and 
of easement. [p. 923, col. 2.1 

. Narendra Nath Barari v. Abhoy Charan Chatio- 
padhya, 34 C. 5311 4 C. L. ]. 437; IT C. W. N.20; 
I M. Ladi. 364 (F. B.), followed, 


Second appeel from a decree of the 
District Judge,  Meerut, 
December 192r. i 

Mr. Hamid. Hasan, for the Appellants, 

Mr. S. D. Sinha, for the Respondents. 
-JUDGMENT.—The question for con- 


sideration in this appeal is whether the- 


plaintiffs have acquired by prescription a 
right toirrigate from the wells in dispute. 


Their allegation was that the wells in ques-. 


tion Rad been constructed by the defend- 
ants jointly with them but they failed to 
prove that they had contributed to the 
expenses of the construction of thó*e wells, 
'The Courts below found that they have been 
irrigating certain fields from those wells 
partly from 1304 and partly from 1307 
Fasli, that is, for a period of twenty years 
prior to the suit, whenever irrigation was 
needed, and that they had acquired 


a prescriptive right to irrigate those fields . 
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claims of. 


dated the rst 


“1923 


‘romthose wells. It is urged on behalf of 
the defendants-a ppellants, that the plaintitt 
ought not to have been granted any relief 
on? ground notsetup on the plaintand that 
the- evidence adduced was- insufficient 
to establish that there was a continued 
enjoyment for twenty years prior to the 
sult, In the plaint, the allegation put 
down by the plaintiff undoubtedly was 
taat they were the joint owners of the wells 
in question, but they had also mentioned 
that they had all along irrigated the . plots 
owned and possessed by them from the wells 
in dispute since the time.of their cons- 
truction without any obstruction or inter- 
ference on the part of any of the defendants: 
They referred in support of their statement 
to the entries in the Revenue Records where- 
in the said enjoyment of the right of irri- 
gation is said to-have been noted. They 
further averred thet they had legally acquir- 
ed a right of irrigation from the wells 
aforesaid. Their suit was thus based 
practically on -two different gounds, 
of which only the latter found favour 
with the Courts below. As observed in 
Narendra Nath  Barari v. Abhoy Charan 
Chatiopadhya (x), a suit is not liable to be 
dismissed because the plaintiff claims in 
the alternative over the same plot of land 
both rights of ownership and of easement. 
As regards the period during which 
the right of irrigation has been en- 
Joyed a statement was prepared by the 
Trial Court showing that certain 
plots enjoyed the benefits of irrigation 
from 1304 and 1307 Fasli. The Revenue 
Records for all the subsequent yeers were 
not filed; but from the entries made in such 
records of which copies were filed. ‘The 
Courts below came to the conclusion that 
the rights ofirrigation was enjoyed with- 
out any interruption or obstruction for 
the requisite period. The lower Appellate 
Court observed that it was not shown that 
if there were any temporary cessation, 
it was due to any action on the part of the 
defendants, and thet it may well be that 
omission to take water may have been due 
to the fact thet there may have been no 
need for it, Explauatibn- II of section 15 


(1) 34C. 51: 4 C. I T 43 116. W.N,.20];1 
M, L. T. 364 (P.B). ton PM 


Vel: 74) 


INDIAN CASES, 


gag 
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of the Indian Easements Act of 1882, 
lays down thet nothing is an interruption 
within the meoning of that section unless 
there is an actual cessation of the enjoy- 
ment by reason of an obstruction by the act 
of some person.other than the claimant. 
As held in Koylash Chunder Ghose 
v. Sonatun Chung — Barooie (2) -the 
enjoyment necessary to. qualify for 
a- right of easement is some- thiug 
very ðiltereut from «actual user. In 
order to establish a right to-an ease- 
ment the enjoyment of it must continue 
for twenty years; but in the case of discon- 
tinuous easements, this does not mean that 
the actual user is to continue for the whole 
period of twenty years. On the contrary, 
there may be days and weeks and months, 
during which the right may not be exer- 
cised atall, and yet during all those days 
and weeks and months, the person claim- 
ing- the right may have been in full en- 
joyment of it, when necessary. In 
Budhu Mandal..v. Maliat Mandal (3) 
it was similarly held that an easement 
may - be established in respect of 
a right to cause river water:.to flow 
across the servient tenement on to the 
dominant tenement for the purpose of irri- 
gation by means of embankments erect- 


ed on the dominant tenement, Itis imma- 


terial whether the exercise of the right 
was continuous; provided it was excer- 
cised for the statutory: period, during 
seasons of dratight, when it could be taken 
advantage of. In Ghaswam Mondal v. 
Asirbad Mahto (4) it was similarly held 
that if the water of a tank was always 
used for irrigating the aefendents’ lands 
and there was a user by the defendants 
whenever it was necessary for a period of 
more than twenty years, the right to 
irrigate from the- tank would be deemed 
to have been substantially enjoyed for the 
requisite period. | 

The decision in Hollins v. Verney (5) 
isnotapplicable, because there the question 


related to a right of wey and there. was evi-. 


2) 7.C. 132 at p. 135; 4 Shome I, R. 1441 
sê R. 281; 5 Ind. Jur. 642; 3 Ind. Dec, 
(N. S.) 635. d ; ; 
* 50 C. 1077. ; . 

(4) 9.Ind, Cas.69;13 C- 1L]. 670,150. W: 


N., 259. , TEENS E " ; 
(5), (1884)13 Q. B. D 304; 53 L. JOB; 4301 
IL. 7.753053 S Rn 48]. P,580. 


dence to show that between certain inter- 
vals the way was occasionally stopped up. 
The defendant have failed to show that 
there has been an actual interruption in 
the exercise of the right of irrigation. or 
that the plots in dispute were during cer- 
tain years irrigated ffom other sources, 
There may heve been no irrigation because 
of excessive rainfall or because of the lend 
in question having been allowed to te fel- 
low in certain yeras. Ineny case, in tle 
absence of any proof of interrupticn, tle 
plaintiffs are entitled to a prescriptive 
right to irrigate their lands from the wells 
in question, as they have beén doing since 
1304 and 1307 Fash. The appeal, there- 
fore, fails and is dismissed with costs. 
Appeal dismissed, | 
M, A, À, 


PATNA HIGH COURT. 
Crvi, REVISION NO. 152 OF 1023. 


July 3, 1923. 
Present ;—Mr, Justice Foster, 
FrRM. JUGAL KESHWAR-BHOLANATH 
—PETITMONERS  , 
versus 
Firm KISHORT LAL-BEHARI LAL- 

l OPOPOSITE PARTY. 

Coniract Act (IX of 1872),s. 119— Order for 
specified Yoods—Porlion of goods delivered ta 
defendant —- Second consignment containing more 
than remaining portion—Dekendant, whether justi- 
fied in refusing to take aing . 

Plaintiff sued for recovery of money due on a 
balance of account in respect of the price of 
oil-cake supplied to defendant, It was pleaded 
that the agreement was for the sale of 500 bags 
that 250 had: already been. received; that the 
second consignment was of 290 bags, andethat the 
defendant had the legal right to refuse this 
consignmentt 

Held, (1) that-the contract was govetned by 
section 119 of the Contract Act and the defendant 
-was justified. in- refusing: a. consignment which 
contained more than the. ordered goods ; 

(2) that a second offer made by the plaintiff's 
agent could not alter the rights and liabilities of 
the parties. rre 

Civil revision from an order of the Sub- 
ordinate Judge; Patna, dated the 19th 
February 1923. 


. 084 INDIAN CASES; 


KESHO DASS U. HANUMAN PANDAY. 


Messrs. G. S, Prasad and T. N, Sakai, 
for the Petitioners. 

"Mr. S. Dayal, for the Opposite Party. 

. JUDGMENT. This was a small cause 


tried: ‘by-.the-Suborainate Judge of Patna. |- 


‘The plaintiff sued for recovery of. money 
due on the balance of. an accountin respect 
‘of the price of oil-cake éupplied ‘to the 
defendent by the plaintiff. The defena- 
ant'sanswef was, that he haa refused the 
oil-cake on several grounds, one of which 
Was, thet the agreement. having been for 
the sale of 500 bags of oil-cake, ana. 250 
bags having been already. sent to and 
received, by the ‘defenoant, the cefendant 
had the ‘legal right to refuse a second 
‘consignment which: was not-óf:250 ‘hugs, 
but’ of 29p bags. ‘I'he defence has-been 
accepted and the -suit has been. dismissed. 
The plaintiff has come in revision'anc it 
is urged on his behalf that the Court entirely 
misunderstood the terms of the contract 
between the parties. In my opinion, the 


meaniag of the contract could have been: 


reasonably constrved in more than one 
manner though of course only one can 
pe correct. ithe construction put upon 
the contract by the learned Subordinate 
Tudge was a reasonable construction based 
upon the correspondence- which" passed 
between the parties. Having found the 
Contract to be for 500 bags the Court had 
the right.to apply the terms of section ‘119 
of the Imdian Contract Act, which was 
the defence taken by the defendant. 
‘Itis urged further that a witness who Was 
examined on commission gave soime evi- 
ence which, f accepted, "wqüld “lave 
altered. the ‘decision. That witness.aeposed 
that the plaintifs ‘agent came to-the, place 
to which the oil-cake :haa. been consigned, 
ünd'took délivery after-the defendants 
had refused it and thereupoa the pleintifi's 
agent : oftered. toreduce the -consignment 
to: 250-bags. . I. am. not persuaded, that his 
evident hds'been overlédkec -and in-any 


case I'd d-o not see ae a secor G, offer made ` 


P 


pas iso. Vadim mohi. ED 
Mec un “Paiko. JA. 
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ALLAHABAD HIGH COURT. š 
"BECOND (WIL APPEAL NO: 1773-OP- 7921. 
May 16, 1923. . 
"Present. — Mr. Justice Ryves and 
. Mr. Justice Daniels, D. d 
Babu’ KESHO DASS— DEFENDAN — 
ae NK APPELLANT j 
versus ` Do 
HANUMAN PANDAY AND ANOTHER 

PEgAINTIFFS— RESPONDENTS. . ^ ' 

Agra’ Tenancy Act (II of 1901), 55. 4, .158— 
/^5 Land,” meaning of —Proprietary. rights, whether 
Can: be acquired in groves. 

“Tand, "^as defined in section .4;9f the Tenancy 
“Act, tis limited to land which is det or held for 
‘agricultural purposes, and M not include-areas 
scovered. by groves. [D.925, ¢0 

-Kasho Parsad eee Shecbargash Ojha,64 Ind, 
‘Cas. 248; IgA. LJ. 7 19; 8. U. PIL. R 
(A, 117; (1922) ALT. à (AS b '&, Bi), followed. 
< : Section:158 ofthe Tenancy Actzhas .not ‘appli: 
-cation to groves, and ‘proprietary rj ights herein 
cannot be. acquired. ` - 

». Second appeal roma. decree of the Dis- 
trict Judge; Ghazipur, dated: ‘the: 13th 
‘of Jute 1921. 

Mr. H arendra ‘Krish na M wierji., for ihe 
‘Appellant. : B 

Mr. Harbans Sahai, for’ the ‘Respondents: 

- JUDGMENT.—This was a Suit-under ‘secs 
tion -T58.6f.the Tenancy Act for-a decla- 
ration that the plaintiffs: chad « -cquiréed- tin: 
der-proprietary -rights-.under that section 
-on the ground that the lend in suit had 
been held rent-free for dver 50 yeers and’ 
“by two. succéssors.of the originel grantee. 
The suit has-been. decreed by toth, tke 
‘Courts below. The lang is admittedly Cu» 
vered by d grové and the contention of the 
appellant is that Chapter X^of the Agra 
‘Tenancy Act in which section. 158 occurs 
does not apply to groves. |. 

The land in suit is said .to hase - bos 
granted -to the predecessor of the. plai intifts 
under à- written danpaira. about, Yoo 
years ago. Both the Courts- ‘have found: 
thàt.the grant is genuine. ‘The terms, on. 
the grant are re-produced. in paragraph 
i of the plaint. ` They. give «the. grantee 
the right either to use the land -for. culti- 
“ation orto plant it with .agrove. "The 


fee 


..grantee did in fact plant a grove on it. 


Bothi -.in the plaint ang the written: state- 
ment the land is desctibedas grove, and, the 
finding of the Court below is: ‘thatthe land 
isadmittedly-g grove lend and hasbeen held | 
as.such. Mom, the time, of. the Jast. revision 


" k I A ^ a 1 
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of :ecords, which: was between: 30 and 40 
years: ago. RU 
land asdefined insection4 ofthe Te- 
mancy Act is limited to land which is let 
‘or.held for agricultural purposes, and “it 
has been held in several decisions of this 
Court that this definition docs not include 
‘aTeas occupied by groves. Itis unneces- 
Sary torefer to the earlier. decisions as 
‘the’ question has been finally set at‘ rest 
by the Full. Bench decision:in Kesho Prasad 
Singh v, Sheo Pargash Ojha (1). 
: The learned District Judge gets out.of 
.this. difficulty very summarily. He says 
that the land was not let to be turned into a 
Stove but was let for agricultural purposes 
and, therefore, itis" lend," Itis difficult 
to see how the learned Judge could. səy 
this in-face of the express terms of the title- 
deed which is the basis of the plaintiffs’ 


claim and of the plaintifis’ own admission . 


in paragraph I of theplaint. But even if it 
had been:correct it would. not dispose of the 


INDIAN CASES, 
KRISHNADAS ACHARJEE CHOWDHURY J. SAMSAN ALI-SHEIXH; 


f 


(925 
on which such a finding could be based. 
We ‘think, therefore, that the appeal must 
Succeed.and it is not necessary to go into 
the further point urged by the appellant 
that even on the finding of the Court be- 
low the land is not really held rent-free. It 
is no doubt shown in the papers as grove 
not assessed to rent (bifa lagani) but it is 
also found by tHe Court below that accord- 
ing to the wajib-ul-atz all groves not assess- 
ed to rent pay half their produce to the pro- 
prietor, There is on the record a judgment 
-of this. Cour tin. Civil Revision. No.31 of 1912 
, between:tlie defendant end the father of the 
plaintitis upholding a decree in favour 
_ of the former for a claim to produce of the 
. grove by way of rent. mE 
We allow the appealand setting aside the 
decree of the Court bélow dismiss the suit 
with costs in' all Courts. i 
Appeal allowed, ' 


M, A. A. & W; C. A. 


case, As soon asthe zemisdar allowed the | 


grantee: to. convert theland into grove it 
would ' cease to be land held for agri- 
cultural purposes-within the. meaning of 
the definition, l 
-hold that on the 


tothe District Judge to coñe to this find- 


ing, the respondents are prepared fo support : 
the decree on; the ground that the restrict- . 
ed definition: of‘ “land” contained inthe pte- | 
sent law was not to.be found in tle Rent : 
Act of 1881; Under that Act "land" . 
included groves, ‘They rely on section 30 | 
of that Act and contend that they liad ac- . 


ss under-proprietary right ünder clause 
dy before “the present Tenancy Act came 


for the first time in -second appeal and 


the answer to itis that in order to succeed . 
under section 30 (4) of the Rent Act of. 


1681 it was necessary for the plaintifis 
to show that the land had been held rent- 


Íree and by atleasttwo. successors to the 


original grantee for 50 years prior to the - 


22nd December 1873. It has notbeen found 
by either Courts that this was thecase and 
we have not been referred to any evidence 


* 
(1) 64.Ind. Cas. 2483 19 A. In J. 7493 A. 
(9. x P.L. R, (A) x1zi (x YAE, Af 301 


- 


But assuming. that we '. 
d that'on pleadings. and the | 
plaintiffs’ title-deed it was, not’. open . 


into force, This is a new case put forward . 


CALCUTTA HIGH. COURT. 

: APPEAL FROM ORIGINAL ORDER No. 368 
(c GEI; 0 027 

i UP f l April 6; 1922. ' NTEN 

Present:—Mr. Justice Cuming and Mr. 

.  . Jistice Panton. $ ^ 
KRISHNADAS ACHARJEE CHOW- 
DHURY. AND OTHÉRS—PLAINTIFFS— 

. APPELLANTS © 007 
ANE. UEFSUS | 0070 n 
.SAMSAN ALI SHEIKH AND OTHERS-- 

PY Dur ne : i 

A i slency of-— Order of Special .J: 
ga Vai ade A a 'ofan Bie dette bap de 
Tenancy Act {V III of 1885), ss. 105; 109.À. | 

An appeal lies to the High Court from an order 
of a Special Judge refusing te sêt aside the abate- 
ment of an appeal pending before him and arising - 
out of a sujt’ under section 105 of the ‘Bengal 
‘Tenancy: Act. a HUNE 

Appeal: against an order ;of the Special 
-Judge, "Mymensingh,. dated the. 13th 

August, 1920. ... Fe. 

Bubus Jogesh Chandra Roy and Prokash - 
Chunder Majumdar, =- for. the; Appellants. 

Babu Ramendra ‘Mohan: Majumdar,.tor 


æ 


- 


the Respondents. ` ^ p 
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JUDGMENT.—A preliminary. objection 
. Was made that no appeal lies to this Court. 
. The argument put forward was that this 
1$ an order passed by the Special- Judge. 
The only section which applies to appeals 
‘from Special Judge is section 10gA of the 
Bengal Tenancy Agt, and that as section 109A 
' applies ónly to appeals, from appellate 
. Orders, and as this is not an appeal from 
appellate order but from an order no 
appeallies; and in support of this 
contention he has relied on the rulings in 
 Moihur Chandra Majumdar v. Tara Sun- 
kar Ghose (1), aud Mathura Nath Roy v. 
Basanta Kumar Chakravarit (2). As 
against this ‘the appellant has relied 
upon the ruling in Manmotha Nath Dey v. 
. Gadadhar Manna (3). This latter case is 
“Similar in many respects to the present 
case. .In view ot this authority we are 
of opinion that the appeal does lie in 
the present case. A, i 
Thisis an appeal from an order refusing 
to set aside the abatement of an appeal. 
The facts appear to be these. The plaintiffs, 
who are the appella ts before this Court, 
brought a suit under section 105 of the 
Bengal Tenancy Act before the Assistant 
Settlement Officer. This suit was dismissed 
and the plaintiffs; ‘appealed 


pending on the i5th May the Pleader 


died in the -month of Pous and respondent 
No. 5 died in the month of Aghran. On 
the 15th June the appellants put in an 
application for substitution of certain per- 
.Sons in the place of respondent No. I and 
respondent .Ng. 5 and the learned Special 
Judge passed the following order: “No, 


INDIAN CASES. 
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‘granted the application 


to the. 
Special Judge. While the appeal was: 


.substituted in his place. 


. -[1925 


August 1920: "Heard the Pleaders. Tt 
is argued that appellant had. sufficient 


ground under section 5 of the Imitation 


Act for not substituting the respondent. 


- But I find in fact that they let two. dates 


fixed for hearing pass after they had. been 


informed ofthe death before they attempt- 
“ed to make the substitution. The applica- 


tionis rejected." 


We think on looking at the facts 


of the case that the order -of abate- 


improperly made and the 
Judge should have 
to set aside 
the order of abatement. There was- -no 
Material before the Court to. justify the 
Court in holding that the appeal had 
abated against the respondent No. 5. There 


ment was 
learned Special 


“was no evidence to show aud no allegation 


as to what date in Aghran the respondent 
No. 5 died. Had respondent No. 5 died 


in the last date of Aghran which corres- 
‘ponds to 16th December 


the application 
for substituton of his heirs-which was made 


“on the 15th June would be withia -time.. 


The learned Special Judge was not justified 
in assuming that the respondent did-not 
die on the last date of Aghran. 

The appeal will, therefore, succeed andthe ' 


“order of the 13th August 1920 refusing to 
‘get aside the aga will ow EE 
| : the abat t will beset aside and the 
for the respoiidents.Nos. 22 and 25informed - aan pi AN agan DA z 
the Ceurt that the respondent No. r had - 


appeal will be restored -and the-heirs- of 
the deceased respondent No. 5 will be 

“The appellants are entitled--to-their costs 
in both Courts. We assess the hearing fee 


‘inthis Court at one gold mohir. - 


O BX Appeal allowed 


-5 died in Aghran last ; six months having 

, „ elapsed the appeal abates.in respect of 

. Tespondent No. 5. Respondent No. I was 

reported to have died in Pous last. Subs- : . l 

„titution be made in his, place.” „Against `- : | 
the order of abatement in the case of res- | l = 
“pondent No.5 the appellants moved the - ee 

‘Special Judge and the SpeciBl, Judge . TEE 
passed the following order on the 13th . "C ee 


x 


^ 9 
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; ALLAHABAD HIGH COURT. 
EXECUTION First CIVI, APPEAL No. 309 
. OF 1922. 
May 23, 1023. 
Present; —Mr. Justice Walsh and Mr. 
Justice Kanhaiya Lal. 
BETI MAHALAKASHMI BAI AND 
ANOTHER——DECREE-HOLDERS— 
APPELLANTS 
- , VEYSUS 
-Chaudhari BADAN SINGH AND ANOTHER 
—PETITIONERS— RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), s. 145, 
object of—'' Personally," meaning of— Liability 
of surely, whether limited—Security, how enfovced. 
_ The object of section 145, Civil Procedure Code, 

-is to provide that where a person has become 
liableasasurety for the performance of a decree 
or for the restitution of any property taken in 
execution of a decree or for the peyan of any 
money orfor the fulfilment of any condition 
imposed in any suit or proceeding the party for 
whose benefit the security has been given may 
enforce the security by executing the decree or 
order against the surety in the same manner 
as if the surety has been a party to the decree 
-or order and was directed by the decree or order 
.to perform the obligation undertaken byhim. [p. 
927, Col.2 ] i - 
The word “personally ” in section 145 of the 
. Civil Procedure Code does not limit the enforce- 
ment of the securityto a personal liability cf the 
surety. [p. 928, col. 1.] 


A secutity bond executed. in favour of a Court 
for the performance of a decree can be enforced 
"by the Court in the same wayas a decree, 


Execution first appeal from a decree 
-of the Subordinate Judge at -Mainpuri, 
‘dated the 24th of April 1922. 

Dr. K. N. Katju and Mr, Ladli-Prasad 
~Zotsht, for the Appellants. 


Messrs. Kumuda Prasad and Gajadhap . 


Prasad ;forthe Respondents. 


JUDGMENT.—This is an appeal from 
an.order refusing to enforce’ a security 
bond, filed under-O. XLI, r.'5, Civil 
"Procedure Code, by an execution' proceed- 
ings. In the course of an appeal pending 
in this Court an order for the stay of exc- 
cution of a decree for costs was obtained 
‘by the judgment-debtor pending the de- 
cision of that appeal and a secur ty bond 
executed by him and his surety Chaudhr 
Badan Singh was filed whereby the latter 
agreed to stand security for Rs. 15,000 
and hypothecated cerfain property for the 
payment of the same in case the money 
which may be found due under the decree 
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Was not’ realised from: -the judgment- 


. debtor. 


The security bond stated: “We 
the executants willingly give security for 
Rs. 15,000 and after hypothecating the 
property specified below agree thatif the 
Appellate Court, afirm the decree of the 


-Court of first instance, then I Rao Nats ng 


Rao will duly carry out tMe decree of the 
Appellate Court and whatever costs may 
be allowed under the said decree on account 


-ot the costs of the Trial Court and of the 


Appellate Court shall be paid by me (Rao 
Narsing Rao) with interest irrespective of 
the above mentionedsecurity for Rs, 15,000. 
If Rao Narsing Rao does not do .so, 
then the sum which may be due under 


the decree may.be realised from the hypo- 


thecated property of the executants," 


The Court below has found that no pete 
sonal liability was undertaken by the 
surety under the above deed and that the 
only remedy of the decree-holder was .to 
cnforce the mortgage security by a separate 
suit forsale. Section 145, Civil Procedure 
Code, provides that where any person has 
becomeliabíe as a surety.for t Fe performance 
of any decree or any part thereof or for the 


‘restitution of any property taken in exe- 
-cution of.a decree or for the payment of 


-. 


~ 


any money of for the fulfilment of any con- 
dition imposed in any suit or, proceeding; 


the decree or order may be executed against 
him to the extent to which he has render- 


ed himself personally liable .in the manner 
provided for the execütion .o: decrees, 
and such person shall, for the purposes of 


“the appeal, be deemed .a:party within the 


“meaning of *section 47. 


The object 
of this section is to. provide that, where 
a person has become liable a$ a surety, for 
the performante of a-dectee or for any o 


‘the pruposes above specified, the party for 


whose benefit the security has been given 
may enforcé the security by executing the 
decree ot order against the surety in the 
same manner as if the surety had been a 
party to the decree or order and was direct- 
ed ‘by the decree or order to perfrom 
the obligation undertaken by him, Section 
253 of the old Code of Civil Procedure 


“was limited to.cases "where a security 


bond was filed for the performance . o 
a decree and attthorsed "the enforcement 
thereof against the surety to the extent 


^ 


“gah i 


to which he had réndeted himself liablein 
thé same manner as a decree could be exe- 
cuted -agaiüst. the defendant. In the 
Clause "o tlieéxtenfto which hehas rét- 
dared! himself liable” the word" "personally" 
Was added by ‘tlie present. Code of Civil 
Procedure; - but by the addition - of -that 
Word. it ‘could Hardly have been intended 
£d limit: the enforcement df the‘ sectitity to'a 
personal liability, for forms Nos. 2,3. and 4 
of Appendix G-appendéd to the Code of Civil 
Prodediite. provide for the hypothécation 
6f property: to secüre the performance 
of the obligation undertaken by the surety. 
{he personal’or individual liability of: the 
surety under the security. bond may not, 
always, be-as extensive as that ot the Judg- 
ment-débtor, and the object of the above 
provision clearly is to limit the enforcement 
to the extent provided for by the security 
bond. Beyond astatement that the surety 
willingly gave security for Rs. 15,000, there 
wag-nothing in the terms of the present 


onal j 
‘acléar indication that the money which 


:hypothecated 
kak aa covenant by the:surety to pay 
£he gainé-in casé the hypothecated property 
"Wes-found :to be: insufficient: | 'Ehe--only 
-quéstion for | ) 

A jis; «whether section E455, ` Civil 
: Procediire Code, is applicable: and whether 
“hé security 


5 AL n z . tay 
' Appellate Court which granted the s 

of  eecution: subject to the. production of 
“sich -gecurity, 
Sankt Kuar v. 
"fui be 

‘“Pelow in the same way 
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case of Raj Raghubar Singh v. Jat Indra 
Bahadur ‘Singh (3) , their Lordships of the: 
Privy Council allowed‘-the security bond 
to be enforced in somewhat similar, cirt- 
cumstances’ against-the hypothecated: prop- 
erty without a separate-suit-for sale. 

The Court- - below . -refers- -to: - the 
decision isi tke tase -of.- Amir v. 
Mahadeo Prasad  (4y.-but in that case 
the equity of redemption in the hypothe- 
cated property ‘had . passed. from the 
sutety to-a-third person who could not be 
treated for the purposes of sectidn 145, 
Civil Procedure Code as a party “to 


the decree and against whom,the-security 


could: not have been enforced. except by 
a separate suit for sale. In the case of 
Shyam Sundar Lal v. Bajpai Jainarayan 
(5), andin the case of Subramania -Chettiar 
v. Rajeswara .Sethupathi | (6),.. security 
bords ‘hypothecating immoveable propetty 
as secutity for the due performance of a 
decree have been allowed to be enforced 
by execution without a separate suit be- 
ing considered necessary. Where the equity’ 
of redemption is still held by. the surety 
the surety is the primary person from: whom 
the amount of security. can be recoverd, 
and section 145, Civil‘Procédure Code, is 
fittehded to enable the “entorcénient of such 
Secürity. ` The appéal is, therefore, allowed 
with costs ii this Court’ on the higher 
scale, and. the. order -of; :the-.'.-Court 
below” set aside and the.case,is-remanded. 
to that Court with a direction-to.re-instate 
it-underits original number and to: proceed 
with the disposal of the matterin. accordance 
withlaw.: .- ac mu Rc 


- 


E.S.D.& W, C. 4. | Appeal allowed. 


(3) 55 Ind. Cas. 550; 42 A. 158; 22 O. C.-212; 
6.0. L. J. 682; 38 M. Le J. 302; 18 A. L. J. 263; 
rs Ex L. R. 521; 46 I. À, 228; 13.0, W. 82 
— (4.38 Ind.Cas.33; 39 Ay 225; 15 A: La J. 

(5. 30 C. 1066/7 C. W. N. 9x4. .. 
. (6), 43 Ind. Cas. 187; 41 M. 327; 6 1. 
(917) M. W. N. 872; 34 M.L. J. 84. 
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HEMENDRA LAI, SINGH DEO V. FAKIR CHANDRA DATTA, 


CALCUTTA HIGH COURT. 
APPEALS FROM ORDERS NOS. 222 AND 
223 OF I92I. 

March 2, 1923. 

Present -—Mr. Justice C. C. Ghose 

and Mr. Justice Panton. 
HEMENDRA LAL SINGH DEO— 
EFENDANT—ÀPPELLANT  — | 
YEN S1TLS 
FAKIR CHANDRA DATTIA—PLAINTIFF 
l — RESPONDENT. 

Civil. Procedure Code ( Act V of 1908), O. X X I I, 
¥7. 3, 4, 12, O. XXXIV, vr. 4, 5—Mortgage suit 
—Compromise deciee— Preliminary and fina! decree 
—-Death of plaintiff and  defendani— Abatement—. 
Execution proceedings. 

During the pendency of an appeal preferrcd 
against a mortgage decree the parties agreed 
that the plaintiff should get a decree for a sum 
very much less than that paynble under the 
decree of the Trial Court, that the sad sum 
Should be paid by the defendant within two 
years, and that in default of payment within two 
years, the amount would be realised by sale of 
the properties mentioned in the plaint A decrec 
was passed in accordance with this agreement, 
No payment was made by the defendant within 
the period of two years specified in the decree. 
After the expiry of this period the plaintiffs applied 
for execution of the decree. In the meantime, 
the defendant and one of the plaintifis had died 
and no application had been made, within limi- 
tation, to bring their legal representatives on 
the record. On the objection of the legal rcpre- 
seutatives of the defendant that the suit had 
abated: ; 

Held, (1) that the intcution of th. parties, 
So far as it could bé gathered from the compromise 
decree, was that in consideration of the decretal 
amount having been reduced and a longer period 
than six months allowed for payment, the de- 
fendant had waived the advantage of the rule 
of law requiring a preliminary, decree to be made 
final before execution could be lévied, and that 
immediately on the expiration of two years from 
the date of the decree, the plaintiffs would be 
competent to realise the moneys due to them by 
the sale of the properties mentioned in the 
plaint; [p. 931, col. 1.) 

(2), that the compromise decree was not, there- 
fore, a preliminary decree which required to bo made 
final, but had put an end to the suit; [p. 9531, col. c.] 

(3) that there being no suit pending after 
the compromise decree there could be no abate- 
ment by reason of the death of the defendant 
and of one of the plaintiffs, 

(4) that.the provisions of O. XXII, rr. 3 and 
4 of the Civil; Procedure Code were not applica- 
ble to execution proceedings and no question 
oi abatenient could, therefore, arise with res- 
pect to the plaintiffs’ application for execn- 
tion. 


Appeals against *yders of the Sub- 


otidnate’ Judge, Bankura, dated July*20, 
1921. ; 


59 


929 
Dr. Dwarkanath Mitter (with Li 
Babus Hamendra Nath S en, Bankim 


Chandra Mukherjee and Sukhamay Chatter- 
jee), for the Appellant. 

Babus Ram Chandra Majumdar (with 
him Babu Nagendra Ghosh), fot the 
Respondent. 

e 

JUDGMENT.—'The defendant is the 
appellant before us and the facts which 
have given rise to this appeal, shortly 
stated, are as follows. On the  rzth 
April 1913 the plaintiffs obtained a pre- 
liminary decree in a mortgage suit for 
Rs. 1,08,964-9-5 against the defendant in 
the Court of the Subordinate Judge of 
Bankura. An appeal was carried against 
the said decree to this Court, being Appeal 
No. 39 of 1914, by the defendant, Raja 
Mahendra Lal Sirgh Deo. This appeal 
came on for heating before Mr. Justice 
I.etcher and Mr. Justice Shams-ul-Huda 
on the roth January 1918 when a peti- 
tion was put in on behalf of both parties 
to tke effect that it had been agreed  bet- 
ween the parties that the plaintiffs would 
get a decree for Rs. 70,000 inclusive of ail 
costs and interest up to the said date, 
aud that the said amount would bé paid 
by the defendant, Raja Mahendra Lal 
Singh Deo, within two years therefrom 
with interest at the rate of Rs. 4-8-0 per 
cent. per annum till realization, and that 
in def2ult of payment within the said 
period of two years, the said amofint of 
Rs. 70,000, with interest at the said rate 
till realization, would -be realized by the 
sale of the properties mentioned in the 
plaint, ‘Thereupon, it was ordered that 
the said petition should be filed as of re- 
cord and that the defendanteand the plain- 
tiffs should give effect to and be bound 
by the terms thereof. The plaintiffs were 
not paid any portion of the moneys due 
to them under the dece of ths Court 
dated the roth January 19186, within 
two yeats trom that date, but it appears 
that ore of the plaintiffs, Prayag 
ChaudraeDutt, died on the 26th Jaistha, 
1326 B. S., corresponding with the oth 
June 1919, leaving him surviving his sons, 
Radha Raman Dutt, Sham Sundar Dutt 


‘and Jalad Baran Dutt, as his heirs and 


legal representatives and that the defendant 


~, 
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Raja Mahendra Lal Singh Deo died on 
the 3rd December 1920, leaving him sur- 
viving his son Hemendra Lal Singh Deo 
as-his keir and legal representative. On 
the 3rd June 1921 the plaintiffs applied 
for an order for the substitution on the 
record of the heirs of the deceased plaintiff 
and of the heir pf the deceased defendant. 
The heir of the deceased defendant who 
‘was sought to be substituted on the re- 
cord oppesed the application on the ground 
that it was barred by limitation, but on 
the 20th of July 1921, the learned Sub- 
ordinate Judge by his order of that date 
held that, having regard to the terms of 
' the decree of this Court which finally 
disposed of the suit instituted by the 
plaintifis, there was no pending suit in 
which the application for substitution of 
the heir of the deceased plaintiff and of 
the heirs of the deceased defendant was 
entertainable. The learned Subordinate 
Judge further held that the plaintiffs might 
execute the decree by making proper 
substitution in an application for execu- 
tion of the decree. Thereupon, the plain- 
tiffs applied for execution of the decree 
in question and it was ordered on that 
application that after the necessary substi- 
tutions had been made notices should 
issue under O. XXI, r.22 of the Code 
of Civil Procedure. 

„Against the last mentioned order the 
Appeal No. 222 has been preferred, while 
again the order previously referred to, 
Appeal No. 223 has been preferred. ‘There 
is also a connected rule, being Rule No. 539 
of 1921, under which further proceed- 
‘ings have been stayed. On behalf of the 
appellant it has been ‘contended before 
us that the decree made on the xoth Janu- 
ary 1918, by Mr. Justice dletcher and 
Mr. ` Justice Shams-ul-Huda was in sub- 
stance aud in form a preliminary decree 
in a mortgage suit and that a final decree 
had still to be máde in the suit before the 
pleim*ifís: could realise the moneys due 
to them by the sale ofthe properties mer- 
tioned in the plaint and that, inasmuch 
as the deceased plaintiff's heirs *had not 
been brought on record within. a period 
of six months from the date of the death 
(thàt' being the period under the Limita- 
tion” Act before the last amendment), and 


the deceased defendant's . heir had not 
been brought on record within three months 
trom the date of the death (that being 
the period under tbe present Limitation 
Act), the plaintiffs’ remedies, if any, were 
barred. It is argued that, assuming that 
a final decree had to be made if the heir 
of the sole judgment-debtor was not 
brought on the record within the time 
limited by law, O. XXII, r. 4 of the Code 
of Civil Procedure applies and the mort- 
gage suit abates,'and in support thereof 
reference is made to the case of Bhutnath 
Jana v. Tara Chand Jana (r). Our 
attention has also been invited to the 
case of Dakoju Subbarayuduv. Musti Rama 
Dasu (2) as to the effect of the deceased 
plaintiff's heirs not having been brought 
on the record within the time limited by 
law. Itis further argued that if the appli- 
cation of the 3rd Jure 1927, referred 
to above, is treated as an application for. 
execution of the decree, then time ran 
from the date of the decree made by this 
Court and not from the expiration of two 
years from that date, and in support thereof 
the judgment of their Lordships of the 
Judicial Committee in case of Sachindra 
Nath Roy v. Maharaj Bahadur Singh (3) 
was referred to, the contention being 
that the application was barred under 
the three years’ rule. A further point 
was taken on behalf of the appellant that, 
havi g regard to the language of section 
45 of the Indian Contract Act, one plaintiff 
baving died ana his heirs not having been 
substituted, the entire suit had abated, 
On behalf of the respondent it has been 
arguea that the decree, made by this Court 
on the loth January 1918, was in no sense 
a preliminary decree in a mortgage suit 
as contemplated by O. XXXIV, r. 4, of 
the Code of Civil Procedure, it was in 
io Sense a conaitional decree, and that the 
rule that the decree-holder in a mortgage 


yh 59 Ind. Cas. 177; 33 C. L. J. 115; 25 C. 


» . 95. 

(2) 68 Ind. Cas. 942; 45 M. 872; 15 Ln W. 
42 M. L. J. 3012 30 M. L T ab (1922) M. WN 
m 09 ur (M) c 37. f 

4 : . 660; 49 C. 203; 48 L A. 

U. P. L. R. (P. C.) 57; 30 MaL. T. 96; 24 Bon 
R. 659! (1922) * N. 338; 26 C. W.N, 858; 
(1922) A. I. R. (P. C.) 187 (P. C). 
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suit ought not to be ordiaarily allowed 
Without previous notice to tbe judgment- 
debtor to take out execution on the allega- 
tion that the conditiou or contingency 
has been fulfilled, was excludea in this 
case by the consent of the parties. It 
was further contenaed that haviug regard 
to the terms of the compromise decree 
and having regard to the provisions of 
O. XXII, r. :2, Civil Procedure Code; it 
Was unnecessary inexecution proceedings 
to apply for sübstitutioa of the heirs of the 
deceased plaintiff and of the deceased de- 
fendant and that it was open to the plain- 
tiffs to proceed to levy execution imme- 
diately on the expiration of two years 
from the date of the compromise aecrce. 
The question really depends upon the 
view which may he taken of the nature 
of the aecree made by this Court on the 
Ioth January 1916. If it was merely a 
preliminary decree in 2 mortgage suit 
then, obviously, it followsthat before exe- 
cution could be levied, an order under 
O. XXXIV, r. 5, Civil Procedure Code, 
makiag the preliminary decree final had 
to be obtained and in that view of the 
matter the plaintiff would no doubt bein 
considerable difficulty, haviag regard to 
the eveuts which had happened. If, how- 
ever, the ingredients of a preliminary 
decree in a mortgage suit are absent from 
the compromise decree in this case; it for 
the consideration or a reduction of interest 
from 12 per cent. to 44 percent. and of the 
principal and interest from Rs, 1,40,758 
to Rs. 70,000 aad for the further consi- 
 deratiou of an unusual extension of the 
period of grace from six months to 
two years tor the re-payment of the 
Principal and interest due on the mort- 
gage-vond, the nefendaut chose to waive 
the advantage of therule oi law requiring 
preliminary decrees to be made final be- 
fore execution could be levied, then does 
it lie in the mouth of the present appellant 
to argue that, without niore, the com- 
promise decree i is incipable of execution? 
We are of opluion that the intention ot the 
parties, as far as the same can be gathered 
from the compromise decree, was that 
immediately on the expiration of two 
years ‘rom the date of the decree, the plain- 
tiffs voll be com»eteut to realize the 
moneys due to them py the sale ef the 
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properties mentionea in the plaint. If 
that is so, it follows that, under the pro- 
visions of O. XXII, r. r2, Civil Procedure 
Code. it was unnecessary to apply in the 
suit, which had come to an end, for substi- 
tution of the heirs of the plaintiti ana of 
the deceased detendant and We think that 
the orders passed by the Subordinate Juage 
on the 26th July 1921, allowing the exe- 
cution to proceed cannot be, seriously 
objected to. ln this view of the matter, 

it becomes unnecessary for us to discuss 
atany length the questions raised in the 
elaborate argument on behalf of the appel- 
lant. We will content ourselves by re- 
marking that in the special circumstance- 
of this case the question of limitation in 
the form in which it was raised in the Case 
of Sachindra Nath Roy v. Maharaj Bahadur 
Singh (3) has no application. 

Tne result, therefore, is that these appeals 
fail and wust be aismissed with costs 
which weassess at 5 gold mohurs in each 
appeal. 

The Rule also fails and is accordingly 
dischsiges. 

The recoras .will be returned ty the 
lower Court without celay. 

Z, K, i | 
Appeals dismissed, 


me i garan 
aro, -—- 


ALLAHABAD HIGH COURT; 
SECOND CIVIL APPEAL NO, 1579 OF I0921, 
May 28, 1923. 
—Mr. Justice Ryyes and Mr, 
Justice Daniels. 
JAGESOR PANDE AND, ANOTHER— 
PLAINTIEFS—APPELLANTS 
Versus 
DEO DAT PANDE AND S AER 
DEFENDANTS—RESPONDENTS..* © 

Hindu Law— Alienation by manager of De 
family—Co-parceners, whether can cottiesi-— Re- 
versioner, reght of, to challenge alienation, 

An alienation by the manager cf a joint Hindu 
family without necessity is nut void but voidable 
only at the instance of,petsons whose interests 
areaffected by it, namely, the co-parceners in 
the property. 

Subbe Goundan v. Krishnamacharl, 68 Ind. 
Cas. 869; 45 M. 4490] 30 M. L. T. 217; 42 M, La J 
3725 38 L. W 3371 (1922) M. W: N. 26904 “Gwan 


Present; 


932 
JAGESOR PANDE v, DEG DAT PANCE. 
A. I. R. (M) 112, Ra;/iaswami Atyar v. Subramania 
Alyav, 74 Ind. Cas. 804; 46 M. 47; 16 L. W. 297; 
43 M. L. J. 406; (1923) A.I. R. (M) 147, Sheo 
Ghulam v. Badri Narain Lal, 19 Ind. Cas. 560, 11 
A. Io J. 798, relied on. 


"A reversioner has no right to challenge an alien- 
ation made by a father zs manager ofa joint 
H ndu family which the son, who had a right 
to challenge it. Uid not challenge during the 
father’ s life-time. 


Second, appeal from a decree of the 
Subordinate Judge, Basti, dated the 
oth of July 1921. 

Mr. N. U adhia, for the Appella nts. 

- Mr. P. L. Banerji, for the Respondents. 


. JUDGMENT.—'This case has been 
referred to a Bench hecause the precise 
‘point hes not been previously Ceciced. 
The question is whether the reversicner 
has a right to challenge «n alienation mece 
by the father ss manger of a joint Hindu 
: family which the son, who had a right to 
challenge it, did not challenge it during 
the father’s lifetime. ‘The facts cre these. 
Mahabir Pande and his minor son, Bans- 
gopal, constituted a joint Hindu femily. 
Mahabir Pande, on 2nd, Lebruary 1917, 
made a gift of the suit property to his 
wife, Musammat Ramraji, The deed of 
gift purported to constitute her full owner 
of the property. ` Mahabir died shortly 
: after making the gift. Bansgopal died in 
November 1917. On 3rd May 1920 Musam- 
mal Ra mraji executed a deed of condi- 
tionaPsale in favour of the defendant for 
.9 sum of Rs, 316. The plaintiff, who is 
“the next reversioner, sues, on the assump- 
tion that M usammat Ramraj j held only 
the-estate of a Hindu widower a Hindu 
mother, for a declaration that the deed 
of conditionalesale is not binding on him 
after Musammat, Ramraji's dfe th. 
The guéstion, therefore, is. pen the 
plaintifis are entitled to challenge the 


deed of gift. If, Musammat Ramraji hed ` 


a ggod title under the deed of gift, she 
was entitled to deal with the property as 
she liked. If the plaintiffs cen claim the 
same right as Bansgopol had to ghallenge 
the gift; then the defendant wili have to 
justity ‘it on the ground of. legal necessity, 
It has been found by the Court below that 
there was legal necessity to the extent 
of Rs. 259 out of Rs, 316, but both. the 
Courts below: have dismissed the suit on 
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the ground that the plaintifis are not en- 
titled to challenge the deed, With 
tiis finding we agree. No authority for 
the right cl.imed by the plaintifs kes 
heen shown to us either in the . Hindu 
texts or in the decided cases. “There is , 
ample authority for the view that an alien- 
ation by the manger of a joint Hindu fa mily 
without necessity is not absolutely void. 
It is voida ble at theinstz nce of the persons 
whose interests are affected by it, ne mey, 
the co-parcêners in the property. This 
has been held in two recent Madras cases 
[Subbe Goundan v. . Krishnamachari (3) 
and Ramaswami Atyar v.S ubramanta Aryar 
(2).] The point was of importance, as on it 
depended whether the persons setting aside 
the alienation were entitled to mesne 
profits from the cate of the  alien- 
ation, or on'y from the date of repudiation. 
There ‘is authority of this Court to the 
same effect in Shzo Ghulam v. Badri 
Narayan Lal (3). 

The interests cf the plaintiffs were in 
no way affected by the ceed of gift when 
it took place, They had no right in the 
property whatever during the lifetime of 
either Mahabir or hisson. It would be giving 
a great and unwarranted extension to 
the rights of reversioners as hitherto under- 
stood to allow them the right to challenge 
an alienation under the circumstances found 
in the present case. In our opinion. the 
decision of the Courts below is correct; 
and we accordingly dismiss: the appeal 
with costs, 


X, $, D. “Appeal dismissed, 


(z) 68 Ind. Cas. 869; 45 M. 449; 30. M. L. T, 
217; 42 M. L. J. 3721 135 L.W. 537; (1922) M. W, 
N.269; (1922) A. I. R. (M) 112. . 

(2) 74 Ind, Cas. 804; 46 M. 475; 16 L. W. 297; 
43 M, y, J. 406; (1923) A. I. R. (M) 147. 

.(3) I9'Ind, Cas. 560; 11 ALL. J. ug 
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RANGOON HIGH COURT. 
First CIVIL APPEAL, No. 192 oF I92T. 
April 4, 1923. 
Present:—Mr. Justice Heald and Mr. 
Just ce Lerteigre. 
MAUNG PO MAUNG AND ANOTHER— 
PLAINÜI)FFS— A PPELLANT 
Vers US 
MA PYIT YA (alias) MA THEIN TIN— 
DEFENDANI— RESPONDENT. 

Chinese Buddhist | Law-— Custom—Succession— 
Widow, position of—Chinese Buddhist widow 
marrying Burman, death of— Inheritance— Rule 
applicable—-Marriage—Chinese Buddhist widow, 
whether can . re-marzy— Cohabitation— Presump- 
tion, ` ; 

A Chinese widow can marry again after the 
period of mourning for her first husband has 
elapsed. . 934, COl. 1.] 

Cohabitation over a period of years where 
there is no impediment to martiage raises a pre- 
sumption of marriage. [p. 934, col. 2.] 

Succession to the estate of a Chinese Buddhist 
widow who subsequently married -a Burman 
is governed by the Chinese Customary Law. 

According to the Chinese Customary Law the rule 
of inheritance is that, when a man dies his prop- 
erty is equally divided among all his sons: 
daughters succeed only when there are nosons, and 
the widow succeeds only when there are neither 
sons nor daughters. If there are sons or daughters 
the widow has only a right to administer the es- 
tate and to be maintained out of it and'a claim 
on the estate for provision for her funeral, but 
the property vests in the children and not in the 
widow. fp. 934, col. 2.] 

Case-law discussed. 

Under the Chinese Customary Law property 
which a woman brings to the marriage or which 
she acquires during the marriage belongs to her 
husband. [p. 936, col. 1.] 


First appeal against tke judgment 
and decree cf the District Court, Pegu, 
in Civil Regular No. 56 ot 1920. 

Mr. Ba Si, for the Appellant. 

Sir Robert Giles, for the Respondent. 


JUDGMENT, 

Heald, J.—Appellant's case was that 
Ma Sonna, a Chinese woman, who was 
the widow of a China-man by whom she 
had one child, the respondent, became 
a Burmese Buddhist and married the 
first appellant whc is a Burmese Buddhist, 
that the second appellant was the child of 
that union, that disputes had arisen between 
the parties and had been referred to aibi- 
tration, that as a relult of the arbitration 
a deed of partition had been executed, tliat 
respondent had d shonestly and fraudu- 


^ lently taken possessior of the properties 


left by Ma Sonna, and refused to recognise 
the arbitration and partition, that appellants 
had applied unsuccessful to have the 
atbitrator's award, which was verbal, 
filed in Court, and that they were entitled 
either to have a decree in accordance with 
the award or the partitien-deed, or els; 
to bave Ma Sonza's estate admini tered 
by the Court and to receive their shares 
ci that estate. . 

Respondent, who is a girl of eleven 
Yeats of age, represented by a guardiar 
ad litem, filed a written statement denyir g 
that ker mother ever became a Burmese 
Buddhst or married the first appellant 
and claiming that she was Ma Sonna’s 
sole heir, She alleged that the first ap- 
pellant had dishonestly and fraudulently 
taken possession of certain properties 
belong ng to Ma Sonna's estate. She de- 
nied that there was any arbitraton or 
parttion such as appellants alleged, but 
she admitted that appellants had attempted 
to get an allegea award filed in Court 
and said that even on appellants’ case 
that award was invalid ard would be 
deterimental to -her interests. ` 

It was common ground that Ma Sonna's 
previous husbard was a Chira-man who 
followed tke Buddhist religion as practised 
by Chinaman, aud that Ma Sonna was a - 
Chinese woman who, at any rate while 
she was marricd to her Chisese husband, 
fol owed the same religion. e 


The Court found that Ma Sonra was 
a Chinese Buddhist up to the time ct Ler 
death and, that: she never became a 
Burmese Buddhist. It found, nevertheless 
that there was a valid thayriage between 
the first appellant and Ma Sonna.and that 
appellants were entitled .to share with 
respondent in the property left by Ma 
Sorna. It found further that ot the prop- 
erty which came-to Ma "Sonna fron) her 
Chinese husband the second appellanff was . 
entited to one-third and respondent to 
two-thirds and that of property subse- 
quently &cquired by Ma Sonna appellants 
were entitled to one-third each and res- 
pondent to one-third. 

Respondent ‘applied for a review of 
judgment and on that review the Court . 
alteted its finding and held that respondent. 
was entitled to the whole and not to only 
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two-thirds of the property which came 


.irom the Chinese husband. 


The Court then proceeded to en- 
quire which properties came irom 
the Chinese husband and which belong- 
ed to Ma Sonna herself, and in the 
result gave appellasts a decree ior 
Rs. 1,000 and" respondent a decree for 
possess on of a house ard a safe. 

Appellants appeal on the ground that Ma 


` Sonna was a Burmese Buddhist at the 


- 


time of her death and that Under Burmese 
Buddhist Law they were entitled to seven- 
eights of her estate or if Chinese Law should 
be appled the first appellant, being her 
husband, should get the whole of it, that 
Ma Sonna was enttled to inherit all her 
Chinese’ husband's property, that the 
alteration in its judgment which the 
Court made on review was mistaken, that 
its decision, that respondent was entitled 
to the whole of the property which came 
from her father was wrong, that the 
second appellant's interest in the various 
properties was not properly considered 
and that the decision was unfair to her, 
that the appellants’ classification of the 
property should have been accepted, and 
that a money decree ought not to have 
been given. 

Respondent filed a cross-objection to 


"the Court's find ng that Ma Sonna was 


the first appellaut's wife, and to the money 
decree in his favour. 

The appeal has been arguedin this Court 
almost entirely on the question of what 
law ought to be applied, but it is necessary 
to cons der also what are the facts to which 
that law is to be applied. 


It cannot be contested that a Chirese 
widow can marty again (a), at any rate, 
after the period of mourning for her 
husband has elapsed, and it is not suggested 
that Ma Sonna married the first appellant 
within three years'of her Chirese husband's 


.death* There was, therefore, no impedi- 


ment on her side to a legal marriage with 
the first appellant, and no impediment- 








(a) Parker, Comparative Chinese Family Law 
(1879), p. 18; Alabaster, Notes and Commentaries 
on Chinese Criminal Law (1899), p. 182; Jernigan, 


China in Law and Commerce (1905), pp. 118, 122} - 
` Broadbent's Mollendorpt (1921), p, 28. 


“Chinese to Burmese, 


and Alabaster (b) that, according 
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or his side has been alleged. Cohabitation 
over a period of years where there is no 
impediment to marriage raises a presump- 
tion of marriage and in this case such co- 
habitation is admitted and although Ma 
Sonna may have been ashamed èf. her 
connection with the first appellant, second 
marriages of widows being regarded by 
the Chinese as disreputable, Iam of opinion . 
that the lower Court was right in finding 
on the evidence that there was a legal 
mattiage. 

The lower Court was also right in find- 
ing thatit was not proved that Ma Sonna, 
who was Chinese by birth and was admitted- 
ly already a Buddhist by religion, ever 
became a Burmese Buddhist. Being al- 
ready a Buddhist, there was no reason 
why she sLould change her religion, and I 
know of no authority for the suggestion 
that the mere fact of her mar jage toa 
Burman altered her nationality from 


It appears trom the works of Jernigan 
to the 
Chinese Customary Law, therule of inheri- 
tance is that when a man dies his property, 
real and personal,is equally divided among 
all his sons, that daughters succeed only 
when there are no sons, and that the widow 
succeeds only when there are neither sons 
no daughters. If there are sons or daughters 
the widow has only a right to administer 
the estate and to be maintained out of it 
and a clam on. the estate for provision 
for her funeral, but the property vests 
not in her but in the children. 

But the rule that the widow does not 
inherit has not hitherto: been adopted in 
the.Courts in this country, i 

The latest decision on the subject is 
the case of Ma Si v. Hoke Hu (x) where 
the widow received a ore-third share of 
the husband’s estate, but in that case the 
tight to that share was not cons dered 
but was assumed wthout argument for 
the purposes of the appeal, presumably 
on the strength of the earlier ruling in 


. (1) 57 Ind. Cas, 888; 13 Bur. I. T. o. 


(b) Jernigan, op. cit, pp. 144-140; Alabaster, 
opi cila pp. 578, 594, 582. E 
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Ma Thein-Shin v. Ah Shetn (2); where it 
was said that thee appeared to be-no 
written law on the subj ct of inheritance’ 
among Chinese Buddhists and that the 
case had to be decided according to the 
somewhat meagre oral evidence produced 
in the case, and the actual decision of the 
Court was in the following words: 
the absence of definite evidence I think 
we may proceed accord ng to justice, equity 
and good conscience and we shall not be 
far wrong in award ng the widow a third 
share whichis the share she would have 
received if the Iud an Succession Act we e 
the law applicable to the case,” It is 
clear that that ruling was not a decision 
that, under Chine e Customary Law, the 
widow’s share is one-third. It merely said 
that in the absence of -definite evidence 
as to the Chinese Law of Inheritance the 
Courts might be guided by justice, equity 
and good conscience and that under the 
circumstances the principles of division 
laid down in the Indian Succession Act 
m ght suitably be followed. It does not 
appeat that the authorities on Chinese 
Customary Law which have been cited 
above were brought to the notice of the 
Court, and if they had been I have little 
doubt that the Court would have. 
followed them. There seems to be no 


reason to doubt that under Chinese Cus- 


tomary Law the widow, in a case where 
there are children, is not entitled to any 
actual share in the husband's estate, and 
I would hold that in the present case where 
both parties to the first marriage were 
Chinese and were subject to Chinese Cus- 
tomary Law, Ma Sonna was notentitled 
to any share of the property left by her 
Chinese husband and that the respondent 
was entitled to the whole of that property 
subject of course to her mother’s claims 
to administer the estate and to bë main. 
tained and buried at its expense, which 
claims cannot now arise since the mother is 
dead and buried and as the estate was in 
her possession she was presumably in her 
lifetime maintained and at her death buried 
at its. expense. E 
e 


~ 
e. e 


Li; T, 246. 


INDIAN CASES; 


“Tn 


. (2) 24 Ind. Cas. 367; 8 Y, B. R, 222) 7 But” 
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There remain the. questions of the prop- 
erty which was acquited by Ma Sonna 
after the Chinese husband's death and before 
the marriage with the first appellant and, 
of the property acquired during that 
marriage, 

As for property belongieg to Ma Sonna 
which she brought to the marriage with 
the first appellant, it seems clear that if 
she had marriea a China-man*it woula 
normally have become the property. ot 
her husband, though special provision 
might have been maqce for it in the marriage 
contract (c), But she-did not marry a 
China-man, and itis necessary to decide 
what law should be applied tothe case. 

The case of Hong Ku v. Ma Thin (3} 
concerned the estate of a China-man who 
died {a Burma, but it does not help us 
because in that case it was held that it was 
not proved that the deceased was a Budd- 
hist, whilein the present case it is admitted 
that Ma Sonna was a Baddhist, 

In Fane Lan v. Ma Gyee (4) which was 
a suit by a person Who alleged herself to 
be the adopted daughter of a Chinese 
Buddhist who had married a Burmese Bud- 
dhist woman, it was held that the law to ne 
applied was the law applicable to Chinese 
Budahists, '" in accordance with the prin- 
ciple of the aecisious of the Courts in India 
to accord to the oriental whose estate 
is in question the rules of succession 
applicable to one oí his class dyingein his 
own country." Ia that case also, I may 
note, it was admitted that the widow was 
entitled to share in the husband's inherit- 
ance, but it was also said that there does 
not appear to be any written law on the 
subject of succession in China ond, there- 
fore, the law applicaole would be the Cus- 
tomary Law, which apparently at that 
time- was unknown. 

The case of Pai Beng Teng v. Ko Maung 
(3) concerned the estafe of a Burmese 
woman who had married a Chines& hus- . 
band, but the China-man was not a Bud- 
dhist apd it was aoubtiul whether or not 


3) S. J. L. B. 155. 
P 2 L. B. -R, 95. 
(5 2 L. B, R, 261, 


(c) Jernigan, p. 120} Broadbent, pp. 19,20. °- 
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the Burmese woman was. In that case 
it was said that, because the deceased was 
either a Muhammadan or à Buddhist, suc- 
cession to her estz te would not be govern- 
ed by the provisions ot the Succession Act 
sinless those provisions become applicable ty 
reason of the marriage, and that apparent- 
ly they would fot so become applicable, 
“and the case was decided on the reasoning 
that, whether the decision had to Le : necord: 
ing to justice, equity and good conscience, 
or according to what evidence there wes 
of Chinese Customary Law, or according 
to Budahist Taw, the widow, where there 
was no child, would succeed to. her hus- 
band’s whole estate. That ruling’ is not 
of much assistance in the present case 
ids there ate children of two marri- 
ag 
In in thecaseol Ma Thetn Shin v. Ah Shein 
(2), which has already been mentioned, 
the son of the Burmese Budahist first. wile 
of a Chinese Buddhist, sued the Burmese 
Buddhist second wife and her daughter 
by the Chinese husband for his father’s 
estate, and was given a decree for two- 
thirds of the estate, the widow getting 
oue-third. In that case no question cfthe 
widow’s subsequent acquisitions arose. 


Tne case of Maung Sein Kyi y. 
Ma E (6) is interesting not so 
much for the actual decision as 


tor a remark made by the learned Chief 
Justice, that in the case of a marriage 
betwe® a China-man and a Burmese Bud- 
dhist woman thereis prima facie ro reason 
why the Customary Law of the man should 
be applied in determining the validity 
of the marriage, and the Custemary Law 
of the woman utterly disregarded at any 
rate up to andatthe time of marriage. 

If in the present case the Castomary 

Taw of the woman is to be applied to her 
property at the time of the marriage, then 
by the marriage her property would ordi- 
narily, become the first appellant's prop- 
erty. 

The case oi Ma Pwa v. Yu Lwal (7) 
affirmed the principle that where the 
parties are Chinese Buddhists, es ia the 
present ‘case Ma Sonna and her Chinese 


6 M Ind. Cas. 159; 8 I, B: R. 309; 0 Bur, 


179. 
of 34 Ind. Cas, go 8 L. B. R; 4044 9 But, 
Ta IT. 187. 
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husband admittedly were, the law to be 
applied ty their prorerts is t! e Ccston-ary 
L^w of Chi:ese Biditists so fsr as that 
liw can be ascertained, and the seme prir- 
ciple was affirmed agsin in the case of 
Kytn Wet v. Ma Grok (8). : 

From these rulings it would appear. that 
the law to he applied to Ma Sonne's estate 
would be the Customery Law of. Chinese 
Buddhists and according to that-lew the 
fest appellant as her husbead wovld be 
entitledto all the property which belonged 
to her at the time of the marriage and to 
all which was acquired after the marricce 
while the respondeut. would be entitled 
to the whole ot the property which «ame 
from the Chinese fother. . 

1. would, therefore, hold that the first 
üpoetlant was entitled to the whole est:te 
of Ma Sonna, and that respondent was 
entitled to the property left by her father. 

The appellants alleged in their appeal 
that their statement “of the properties 
left by the Chinese husbard shoula have 
peen accepted but the only item of property 
mentioned in argument as having been 
wrongly allotted was a house which Ma 
Sonna is said to have bought after her 
marriage with the first appellant, but pit 
into her name and that cf the respondent. 
Yhe lower Court held that the f: ct that 
the house was put into respondent's neme, 
although she had already borre the secon d 
appellant to the first appellant, was an 
indication, that Ma Sonna herself regarded 
the house as part of the Chinese Lusbavd's 
estate and as belonging to respondent 
and with that reasoning I entirely agree. 
The sanie consideretion would apply to 
the land, which was sitril.rlv - bouskt 
bv Ma Sonna and put into respondert’s 
name. I, therefore, see no reason to hold 
that the lower Court's decision on these 
. points was mistaken and I would con- 
firm it, 

It is now necessary to consider. what 
decree should be passed. 

I have read carefully through the record 
and I am cf opinion that so far as mcst 

cf the moveable property js; concerned 
it is impossible after this lapse of aie 
to determine whether qr nòt it is still i 


(8) 47 Ind. Cas. 148 9 I, B. R, 1793 12 Buri 
e wv Br? 


A 
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existence or what property represents it 
now. Ido not doubt that the moveable 
propettics found by the lower Court to 
have been left by the Chirese husband 
were so left, but the morey into which 
they were converted was doubtless partly 
used by Ma Sonna for her own mairtenarce 
andfor that of her children ard partly 
invested in the immoveable property 
which the iower Court found to be part 
oi the Chinese husband's estate. 

I would, therefore, make no order as to 
the various articles of jewellery mentiored 
inthe schedules, but would leave them 
in the possession of the partcs who. at 
present hold tkem, directing at the sawe 
time that respondent be entitled to redeem 
any jewellery pledged by Ma Sonna which 
has not yet bcen redeemed. 

As for the other debts now dve by and 
to Ma Sonna 1 would direct that the first 
appellant pay and recover them. 

Ás for the immoveable property thete is 
a garden (described as Holding No. 4I 
of r9r9-20) which was admittedly the 
property of the’ Chinese husband and is 
in the possession of respondent I would 
give her a declaration that it belongs to her, 
There is also a two-storyed house and 
its site (Holding No. 52 of 1919-20) 
which seems to have been bought by Ma 
Sonna before her marriage with the first 
appellant, and which has been found to 
belong to the Chinese husband’s estate. 
That property is admittedlyin the posses- 
sion of the: first appellant, and I would 
give respor deut a declaration of her title 
and a decrze for possession as against the 
appellants. 

There is, further, a piece of paddy land 
(Holding No. 8 of 1919-20) which the 
lower Court has found to belong to the 
estate of the Chinese husband. I would 
accept that fit ding and ‘give respondent 
a declaration of title to the land. 

As for the other holding of paddy land 
(No. 16 of r9r9-20) I would accept the 
Trial Court’s finding and give the first 
appellant a declaration of title to it. 

The Trial Court apparently found that 
another house and site (Holding No. 49 
of r919-2¢). belonged to the Chinese hus- 
band’s estate and I would confitne that 
finding and give respondent a decree de- 
glating her title to “it. s 
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Appellant seems to have made no ciaim 
ir respect.of the ‘paddy land (Hslding 
No. 8 of 1919-20) which is in the possession 
ofrcspondert, and no decree is recessary 


‘ir respect of it. ) 


There are an iron safe ard an almirah 
which were admittedly the property of tke 
Chirese husband, aad respondent sheuld 
get a decree for pissessior. ct them as aga‘rst 
appellants. "n 

As a result of these findirgs, I woula pass 
a decree declerirng the first appellant's ` 
title to Holairg No. 16 of x919-2c ir Bwet- 
kyi fast Kwin, Sabachon Circle, and 
declaring the respondent’s title to. Holdirg 
No. 41 of 1919-20 in Day^mi .Kwin; Daiku 
East Circle; Holding Nc.'8 oi r9r9-20 in 
Kali North Kwin, Pyuntaza Fast Circle, 
Holding No. 49 or 1919-20 in Zewaing 
Quarter, Daiku Town, and Holding No. 52 
of IOI9-20 in Zewaing Quartcr, Daiku 
Town, together with any houses or build- 
ings thereon; requiring the appellants to 
deliver up to respondent possession of 
the said Holding No. 52 of 1919-20 together 
with the houses and buildings thereon 
and also of the iron safe and almirah which 
were admittedly the property of her father 
and declaring that the first appellant has 
theright to recover alldebts due to Ma 
Sonna and is liable to pay all’ debts due 
by ker except debts due on pledges cf 
jewellery and that respondert is entitled 
to redeem and keep all jewellery _pledged 
by Ma Sonna: which has not yet been 
redeemed. 

As each side has been partly 'success- 
ful in. tue litigaticn I wowd order each 
side to pay its own costs throughout. 

.Leniaigne, J.—1 concur. 
š e 
i Order accordingly. 
Z, K, 
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PATNA HIGH COURT. 
CIVI, REVISION PETITION No. 179 oF 1923. 
July r3, 1923. 
Present -—Mr. Justice Foster. 
Musammat. BIBI NASIBAN—DEFENDANT 
-. — PETITIONER 
f ^ VETSUS 
EKNAM NARAYAN SINGH-—PLAINTIFF 
f — OPPOSITE PARTY. 
Bond—Money payable on certain date—Suit 


instituted prior to that date— Decree, whether legal 
— Reviston—Provincial Small Cause Couris Act 


(IX of 1887), s. 25. : 

In an appeal against a decree for a sum of 
money due on a bond, it appeared that according 
to the bond the money was made payable on a 
cettain date and the suit was instituted before 


the due date: 

Held, (t)that the bond being the basis of the 
plaintifi’s claim no decree could be given because 
neither patty contemplated any performance of 
the contract before the due date; ! 

_ (2) that the decree given by the lower Court 
being illegal the High Court could interfere in 


revision. 

Civil revision. irom 
Subordinate — Judge, 
23rd. March 1923. 

Messrs. B. P. Jamúar and: Kallashpali, 
for. the Petitioner. 

. Mr. A. B. Mukherji, for the Opposite 
Patty. . 

JUDGMENT.—The petitioner was  de- 
fendant in a suit which was decreed in the 
Small Cause Court of the Subordinate 
Judge at Gaya. Oz the date fixed for 
fling written statement she applied for 
time, but it was refused and the suit pro- 
ceeded in.her absence. The suit was for 
a sum of morey due upon a bond executed 
by the husband of the petitionem, who was 
also (by another wife) father of two minors 
who were also defendants. These minors 
appeared through their guardian ad litem 
who examined one witness on behalf - of 
the defence. ‘The petitioner has put forward 
several grounds for yrging that the decision 
is contrary to law, one of ‘which was that 
the bond was insufficiently stamped. This 
contention was an oversight, for in the 
order-sheet we see that the stamp, duty 
and penalty were realised and the docu- 
ment was admitted. The only ground 
on which this petition is seriously maintained 
is the ground that the suit is premature. 
The bond was executed on the 15th Chait 
1329 Fasl? for Rs. 374, and the due date 


a. decision of the 
Gaya, dated- the 
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of payment was mentioned therein as the 
30th Jeth 1331 Fasit. So the suit which 
was instituted on the 27th January 1923 


` was prima facie prior. to the due date, . 


aud that due date should be ordinarily 
the date of the cause of action. This 
matter is adverted toin the plaint where the 
plaintiff states that the entry of the date 
of re-payment was wholly illegal and could 
not bind the plaintiff. Moreover, it was 
stated, that the defendants are making 
away withthe property of the deceased 
Sheikh Sharfuddin who executed the bond 
and took the advance. 


Curiously enough the evidence was taken 
and arguments heard and the suit decided 
without any reference to this fact, which 
appeared on the face of the pleadings. 
that the suit was premature, The cause 
of action given in the plaint is dated the 
same as the bond and the advance of money. 
Itis obvious that if the bond is to be- taken: 
as the basis of the plaintiff's claim no decree 
can be given, for the simple reason that 
neither party contemplated any performance 
cf the contract on the part of the debtor 
before the 30th Jeth 1331 Fasli. The con- 
tract was admittedly committed to writing 
and if the plaintiff wished to show that he 
had been defrauded in any way or that 
for some reason or other he could. escape 
the provisions of sections 91 and g2 of the 
Indian Evidence Act, it was for him. to 
state the reasons in his plaint and to prove 
the facts in evidence. The minor defend- 
ants had, as we see, denied any liability 
to the debt. This factis to be found men- 
tioned in the judgment and it behoved 
the learned Subordinate Judge to consider 
the pleadings especially when he was pas- 
sing a judgment ex parte against one de 
fendant and contested against two minors. 
It appears to me, therefore, that the peti- 
tioner-defendant has been subjected to 
a liability to which she was not.subject 
legally, and that the judgment is, there- 
fore, contrary to law. For these reasons 
Iset aside the judgment and. allow costs 
in both Courts. The suit will be dismissed 
with costs in this Court to the petitioner. 
Hearing fee one gold mohir. 

The, whole decree is set aside though, 
no doubt, I have not been moved by or 
on behalf of the minor defendants. Ia 
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my opinion, the decree being found to be 

an illegal decree the exercise of revisional 

jurisdiction in this matter is subsidiary 

to the jurisdiction with which I am invested 

by the petition itselt read with the terms 

e section 25 of the Small Cause Courts 
Gt. 


K. S. D, Decree set aside. 


LAHORE HIGH COURT. 
Civil, REVISION No. 238 OF 1922. 
December 12, 1922.  — 
Present *— Mr, Justice LeRossignol. 
TIKKAN RAM —PLAINTIFF—PRTI- 
TIONER 
UEPSUS 
LAL AND ANOTHER—-DEFENDANTS— 
RESPONDENTS. 

Limitation Act (IX of 1908), 5. 19— Evidence 
Act (I of 1872), s. 92— Acknowledgment of debt 
in writing unstamped—Pavol evidence, admissibility 
of,. to prove debt, 

A written acknowledgment of a debt is a mere 
piece of evidence, it isa collateral, not a primary 
document and parol evidence is admissible to prove 
a debt, acknowledged in writing by the debtor, 
when such acknowledgment being unstamped is 
inadmissible in evidence, 


Revision against a decree of the Senior 
Sub-Judge, Jhang, dated the 23rd Novem. 
ber 1921. 

Mr. M. L. Puri, for the Petitioner. 


JUDGMENT.—These proceedings are ex. 
parte against respondents who refused 
service, The question involved in this 
case is whether parol evidence is admissi- 
ble to prove a debt, acknowledged 
in writing by the debtor, when such ac- 
knowledgment being unstamped is inad- 
missible in evidence. 
| I think the answer must be in the affir- 
mative, for an acknowledgmentis a mere 
plece of evidence, it is a collateral not a 
primary documemt. It does not record 
the terms of the contract, if it does, it 
ceases to be a mere acknowledgment end 
becomes an agreement.. j l 


INDIAN CASES. 


939 
MAHABIR PRASAD YV. PARSANDI, . 


The Court below must, therefore, entirely 
éxclude the acknowledgment and decide 


- On the parol evidence. 


Tae rule is quite clear that, when the 
Written documentis the cause of action, 
the transaction which it records cannot be 
referred to, if the document is i1admissible 
b 1t acknowledgment, in tis countryat any 
rate, is not accounted a cause of action. 

I accept the petition, set aside the decrees 
of the Courts below and remar& the case 
for re-trial to the first Court, 

Costs to follow final event. 


N.H, Petition accepted. 


-— 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAI, No, 1602 OF 1021; 
February 21, 1923, - 
Present #—Mr, Justice Banerji aad 
Mr. Justice Gokul Prasad. 
MAHABIR PRASAD —DEFENDANT— 
APPELLANT 
Versus 
Musammat PARSANDI--Prameirr 
— RESPONDENT. . 
Limitation Act ( I X. of 1908), Sch. I, Art, 62— 
Rent recovered by person not entitled thereto—Suti 
by veal owner—Limttation. 
Where rem of certain property is recovered by 
a person who is not entitled in law to recover it, 
he must be deemed to have realised the money 
for the rea] owner's use, and limitation for 
asuit by the latter to recover the amount of the 
rent from the former would commence to run from 
the date of realisation of the amount by him. 
The mere:fact that'a suit for rent by the’ real 
owner would have been. “barred by limitation 
on the date of realisation or that the defendant 
was, owing to his minority, able to recover rent 
for a longer period than the real owner would have 
been able to do; would not disentitle the latter 
from recOvering from the former the amount rea- 
lized- by him. i 
Second appeal from a decree of the 
Additional District Judge, Meerut. 
Dr. Ko N. Kaiju and Mr, S, A. Halder, 
for the Appellant. 


Mr, Panna Lal; fot the Responcent, 


MAHABIR PRASAD 9, PARSANDI, orn 
JUDGMENT. —The facts which have October 1906 and the 25th of May ie 


given rise to this appeal are shortly cs 
follows. One Musammat Badamo was tlie 
original owner of this property. She 
made a gift of it to her daughter’s son, 
Roshan Lal, who wes at that time a minor. 
Rer, property was being managed by her 
son-in-law, Fakir Chand, who cortinved to 
do the same for his minor son, Roshan Lal, 
the donee, Roshan Lal died in 1900 and 
was succeeded by kis widow, Musammat 
Parsandi, the present Blainti®. .On the 
22nd of ‘June Qiorr Musammait Parsand 
madea gift of thesaid shareto her daughter, 
Musammat Rattan Mati. It seems that 
there was some litigation about this shop 
between Musammat Rattan Meti afore- 
said and some othér pefsons who claimed 
the property as the heirs of Fakir Chand 
meationed above. This led to a suit which 
was brought intheyearrorq4by Musammat 
Rattan Mati for a aeclaration of her title 
against the present defendant, Mehabir 
Prasad, and the other persons ‘who laid 
claim to the estate of Fakir Chand. 
The present defendant, Mahabir Prasad, 
is a son of akir Chand by a wife other 
than the daughter of Musammat Badamo, 
This suit for declaration of Rattan Mati's 
title was decreed by the’First Court on the 
Sth of March 1915. The defendants went 
up in appeal and the learned Judge of the 


lower Appellate: Court dismissed the suit 


holding that it.was barred by section 42 
of the Specific Relief Act. Thethen plain- 
tiff went up ia second appeal aad this Court, 
by order of the 4th of June 1918, held that 
the suit was not so barred and remanded 
it to the lower Appellate Court for dispcsal 
according tolaw. Thissuit of Musammat 
Rattan Mati was eventually glecreed by 
the lower Appellate Court against all the 

defendants; in other words, it was held 


that she was the owner of the share in- 


dispute by virtue of the gift made 
her fagour by Musammiat Parsandi. 
was on the 12th of April 10979. 

--In the meanwhile, soon after the afore- 
mentioned suit had "been dismissedeby the 
lower Appellate Court as barred by section 
42 of the Specific Relief Act, the present 
defendant, Mahabir Prasad, brcught a suit 
on the. 29th of May 1916, against -Moti 
Tatl, the tenant of the shop, for recovery 
of rent for the period between the &th of 


in 


This 


“The suit wes based un 4 heratnama exe- 


cuted by Moti Tal aforesaid in favour of 


Fakir Cl:and, the father of Mahabir Prasad. 


This suit wus decreed by the First Court 
on tke 21st of December 1916 and the 
decree of the First Court was affirmed 
by the lower Appellate Court in 1917. Moti 
Lal deposited the decretal amonit or thc 
4th of August 1917 and it was witlGrcwn 
by the jresent defendart on the 31st ul 
July 1919, that is about 5 mouths after the 
decision of the question ‘of title in favour 
of Musammat Ratan Mati. The present suit 
Was then brought on the gth of February 
1920 by Musammat Parsandi for recovery 
of the amount so realized by Mahabir Pra- 
sad, namely,rent for the period between 
the 8th of April 1908 and the 21st of Tune 


.I9ir,thatisfora period little over three 


years before the date of her gift to Ratan 
Mati. The defence put forward by Maha- 
bir Prasad was that the property having 
been gifted iu favour of Ratan Mati, the 
plaintif® had no right to sue. No turther 
questions were raisea in the First Court. 
The First Court decreed the claim, Tke 
defendant, Mahabir Prasad, then went up 
in appeal and mised the further defence 
that the suit was barred by limitation, ` 
This was based on the ground that; at the 
time when Mahabir Prasad brought ihe 
suit, any claim bv Musammat Parsendi 
for recovery of the same amount of arrears 
would have been barrea by time, ‘Ihe 
learned Judge or the lower Appellate Cotrt 
his repelled this contention and affirmed 
the decree of the Court of first instance 
holding on the- question of title in favour 
of the plaintiff just as the First Court had 
done. 

The defendant comes here in second 
appeal and the first question -argued 
on his behalf was that the present 
suit was barred by limitation. The 
present suit, being one to recover 
monies realized by the defendant on 
the 31st of July 1919 to which the 
plaintiff was entitled as owner of the prop» 
erty, having been brought within three 
years of the date of such realization is not 
prima facie barred by-t#me, but the argu- 
nient advanced by the learned Advocate 
for the appellant is that this money. was 
not realfzed by the defendant for the 
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' JAINARAIN RAMJASH V, SITARAM MARWARI., _ MEI MEE 
pizintiff's use because on that dey the PATNA HIGH COURT, 


plaintiff's claim to this money was barred Civi, REVISION PETITION No. 310 
by time. | OF 1922. 

The real question which we have to decide “April. 17, 1923. 
in this case is who was entitled infact and Preseni?--Tustice Sir B. K. Mullick, Kr., 
law to the rent for the period in dispute, and Mr. Justice Kulwzrt Sahay. 
There can be no doubt that this .money Tiru oF JAINARAIN RAMJASH— 
was payable to Musammat — Parsaudi APPELLANT-— PETITIONER 
she being the owner during the period ^ @ersus C 
for which the rent was claimed. Ihe  SITARAM MARWARI AND O1HERS— 
defendant Could only be deemed to have RESPONDENTS —OPPOSITE PARTY. 


realized this money for the plaintif, | Ctl Procedure Code (Act V of 1908), O. 
e : ALI,rv.17-— Appeal— Appearance, whatamounts 

Fakir Chand, the father or the aetendant, io- -Pleade» ls to cr for 

was the manager of the property for bis default, legality of. 

mother-in-law, Musammat Baaamo, and In order to constitute an appearance by a 

subsequently for his son, Roshan Lal. Pleader within the meaning of r. 17 of O. XLI, 


i ; . ofthe Civil Preceduse Ccde, itisnecessary toshow 
As Badamo had gifted the property to Ro- that the Pleader was ready to place materials 


shan Lal who was then a minor, Fakir must pefore the Court upon which the Court could 
be deemed to have heen acting for him and apply its judicial mind. fp. 942, Col. 2.] : 
after him for his widow and to have ob- Satish Chandra ee v. Ahara Prasad 
tained the rent aeed as their agent. ‘lhis PN ie D ER Bi Mad. 
Case is similar to the case of a benamidar, Bakar AH v. Chulhai Mahton, 52 Ind. Cas, 290] 
getting a decree for money really.due to 4 P.I. J. 712, relied on. NGA 

the beneficial owner. In such a case it | The hearing ofan appeal was adjourned at the 


: t of the appellant's Pleader. One day 

has been held that the money which the ed dco i 
4 ^n iiu adjourned date of hearing an applica- 
benamidar realises in the decreein hisfavour tion by the appellant: Pleader for a arias 
is money had and received for tke benc- adjournment was refused. On the date of hear- 
ficial owners of the bouse (See Sundar. Lal ing ajunior Pleader apearen for the appellant 


: TE and filed an application for time;the application 
Ys Fakir Chand (1). The eng D Be wasrefused and he was-called upon to argue the 
ruling in Mahomed Wahb v. Mahomet appeal; but this, he said, he was unable to do, 


Ameer (2) also aplies to the present case. whereupontheCourt passed an order dismiss- 
That case was approvea of in Amina Bibi ing the appeal for default: 


° ; Held, that in the eye'of the. law there was no 
v. Najm-unnissa Bibi (3). ‘The mere appearance on behalf of theappellant, and the 


fact that the defendant could. recover order dismissing the appeal for default was, theres 
rentfor a longer period by reason of his mi- fore; petfectly correct.” (p. 942, col.2.] 
notity does:notaffect the present question. Civil revision from an order of the Dus- 
No doubt the money: ‘could not‘have been trict Jüdge, Manbhum, dated | tke zoth 
realized for the ds inis da tema : Jely 1922. ^ 2 vs 
the suit had been brought by” Mwsammat . zx i " f é 
Parsandi, But since the defendant chose | Messrs. 4. B. Mukharji aud. B. B. 
to bring a suit for rent which was in reality Mukherji, for the Petitior cg. e 
payable tothe plaintif and he could obtain Mr. P. N. Sinha, R. B., for the 
a decree for that rent by reason of his Opposite Party. -` ES 
minority that does not disentitle the JUDGMENT. wo 
plaintiff from getting the money which has ` Mulliek,J.—'Tke suit out of which this 
in fact been received. by the defendant application erises was brought by Sitqram- 
for the use of the plaintiff. Marwariaad 3 others in the Court of the- 
We, therefore think, that the decree of Additional Subordinate Judge of Dhanbad: 
this appeal with costs, including fees on of kkas possession-of surface rights of- some 
the higher scale, lanas. and for the issue of a. permanent 
2. E. , Appeal dismissed, injunction aad for, Rs. 1,000 on account 
i e doin of damages for subsidence. On the 28th 
o 25 A. 625 A, W. N. (1902) 183. “February 1922 the , Adaitional Subordinate 


ri Bil On, punt Sr A ain ao i T ag  judge.aecreed. the suit in full and on: the- 


Pai 
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JAINARAIN RAMJASH V, SITARAM MARWARI. 


28th March following the defendants appeal- 
ed against his decree to the District Juage 
of Manbhum. The hearing of the appeal 
was fixed for the 21st April 1922, when 
it. was again adjourned till the 6th June. 
On the 6th June, in consequence oI 4 tele- 
gram received from theappellants’ Vakil, 
‘the appeal was postponed to tbe 20th 
July, Oa the 19th July, which wasa Wed- 
nesday, the appellants’ Vakil again sent 
a telegram asking that the case should be 
postponed till the following Monday. This 
the: District Judge declined to do and he 
directed that the parties should be ready 
on-thefollowing day which was the adjourn - 
ed date fixed for the hearing. On the 2oth 
July, Babu Chandra Sekhar Patra, the junior 
Pleader engaged by the appellants, filed a 
. petition for time on the ground that his 
senior, Babu Lalit Kumar Mitra, was still 
unable to appear and that he had heen 
endeavouring to engage another seniot 
Pléader but had not been successful. The 
District Judge refused to grant any further 
adjournment and called upon the junior 
Pleader to argue the appeal. This, the 
junior . Pleader saia, he was unable to do. 
[he Court thereupon passed the follow- 
ing order: ''Pleader for appellant states 
that he cannot argue the appeal. Vakil for 
respondents ready, The appeal is dismiss- 
ed for default with costs. uh ii. aded 
- On the 23rd October the present applica- 
tion was madefor the exercise of the Court's 
revisienal jurisdiction under section. 115; 
Civil Procedure Code. l 
Itiscontended that,in the circumstances, 
the District Juage haa no jarisdiction 
to make an order under O. „XLI, r. 17; 
Civil Proceaure Code dismissing the appeal 
for default ang that he had Jurisdiction 
only to write a judgment aud to aispose 
of the eppeal on its merits. I very much. 
doubt whether this 1s a case 1n which any 
question of jurisdiction is involved ; but, 
apart from that; preliminary “objection, 
I thi$k on the merits the petitioners have 
no- case. l 


In the first place, in my opinton, the 
learned Judge was quite right in treating 
the case as one of non-appearauce. Babu 
Chandra Sekhar Patra, when asked to 
aigue the appeal, declined to do so on the 

round that: the case was too difficult 
or him; He was certainly present in. 


Court; but that wasnot sufficient ; whether 
be was instructed to apply for an‘adjotirn- 
ment only or whether his instructions were 
to argue the appeal if he felt himself Cap- 
able of doing so is immaterial; the legal 


position would not have been different ' 


if he had been unable to argue by reason 
of illness and in law there was no appear 
auce by him. Although the decisions on this 
point in the various high Courts are not 
uniform, I think the. Full Bench of tke 


Calcutta High Court laid down the correct 


rulé in Satish Chandra Mukerjee v. Ahara 
Prasad Mukerjee (1), and 1 think that, in 
order to contstitute appearance by a 
Pleader, it is necessary to skow that the 
Pleader was reaay to place materials before 
the Court tpon which the Court could 
apply its judicial mind. See Mukam 
mad Bakar Alt v. Chulhat Mahicn (z). It 
follows that the question in every case 
will turn upon the facts ond in the present 
case I am satisfied that there was no 
appearance Within the meaning of O. XLI. 
That being so, the order of dismissal for 
default was right. l l 
Whether the learned Judge was riglt 
in the circumstances in refusing further 
time is a question which does not arise 
in an application under section 115, Civil 
Procedure Code, but looking at the fact 
placed before us 1 cannot see what else 
the learnea District Judge could have 
done. The senior Pleader was unable 


"to attend on the 6th june because he hed 


-another engagement and the case was ad- 
journed at his request till the 2oth. 
Oa the 19th the Judge réfused a prayer 
for further aajournment and warned the 
parties that the case would be taken 
up the following day. The junior Pleader 
had full notice and Jam altogether unable 
to understand why he did not make some 
effort to argue the casé. In any event; 
the appellant had ample opportunity after 
the 6th June for engaging a practitioner 
who would have sufficient leisure and 
capacity to appear in tke case. a 

The application, therefore, fails and is 
dismissed with costs: hearing fee two gold 
mohurs. 2 PR 

Kulwant Sahay, J.—1 agree. mE 

Z K.& W. C. A. Application dismissed, 

(1) 34C.403);5 C. L- ]. 247) 2 M; LJ "E. 1221 
rr C. W. N. 329: (F. B). - uU AE dS 

(3) 82 Ind: Cas; 2901 4 1. bi; Ji 712i. 
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PARSMADI LAT, V, LAIQ SINGH, 


ALLAHABAD HIGH COURT. 
SECOND CivH, APPEAL NO. 446 OF 1922. 
June 29, 1923. 

Present ?——Mr. Justice Daniels. 
PARSHADI LAL—DEFENDANT— 
APPELLANT 

USP SUUS 
Thakur LAIQ SINGH—PLAINTIFF— 
RESPONDENT. 

Civil Procedure Code (Act V cf 1908), O. 
AXXAXIV,r. 1, object of—Swuii by prior mort- 
gagee—Subsequent mortgagee not impleaded—Sutt 
whether liable to be dismissed—~Procedure. 

The object of O. XXXIV,r.1 is to prevent 
multiplicity of suits and to secure that no 
injury is done to the rights of any party not 
impleaded. The provision is expressly made 
subject to other provisions of the Code which 
include O. I, r. 9. Wherever, therefore, it is 
possible for the Court to do justice as between 
the parties before it, 1t should do so, and should 
not make O. XXXIV, r. 1 a ground for dismissing 
the entire suit. [p. 914, col. 1.) 

Shivubat Rajaram Shete v. | Shiddheswar 
Martand Hedge, 61 Ind. Cas. 590; 25 B, 1009; 
23 Bom. L., R. 405, Sital Prasad v. Asho Singh, 
69 Ind. Cas. 677; 2 Pat. 175; (1922) Pat. 326; 
(1922) À. I. R. (Pat) 65r, followed. 

Where, therefore, in a suit for sale of mort- 
gaged property on the basis of mortgage the 
plaintiff omits to n a subsequent mort- 
gagee the suit ought not to be dismissed 
entirely; the plaintiff isentitled to any relief 
that can be given to him without prejudicing 
m S of the subsequent mortgagee. [p. 914, 
gol I. 


Second appeal from a decree of the Sub- 
ordinate Judge, Budaun, reversing a 
decree of the Munsif, West Budaun. 

Mr. Panna Lal, for the Appellant. 

Mr. Peart Lal Banerji, for the Re- 
spond ent. : 


JUDGMENT.~--This appeal arises out of 
asuit broughtby the plaintiff, Thekur Laiq 
Singh, for sale of the mortgaged property 
on the basis of his mortgage. The mort- 
gage wasexecuted by Sumer Singh, the ori- 
ginal owner of the property, as far back 
as the rst June 1904. Sumer Singh 
subsequently sold his equity of redemption. 
The defendant-appellant, Parshadi Lal, 
brought a pre-emption suit on the basis 
of this sale and was successful. He is, 
therefore, the owner of the property sub- 
ject to the plaintiffs mortgage. He him- 
self subsequently, on 22nd October 1908, 
executed a mortgage in favour of one Ram 


Prasad who is not before the Court. The 


sole question for decision in this appeol'is, 


whether the whole suit should have been - 
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dismissed on account of the plaintiffs 
failure to implead Ram Prasad. 

Both Courts heve relied on the ruling 
in Alam Singh v. Gokal Singh (x). That 
was a case in which the plaintiff-mortgag ee 
omitted to implead a subsequent mortgagee 
who held a mortgage of part only of 
the mortgaged property. The Court 
held that it was not necessary to 
dismiss the entire suit but pave a 
decree against that portio of the 
property which wes not covered by the 
subsequent mortgage. The Trial Court 
considered tha t it necessarily followed from 
this ruling thatif the subsequent mortgage 
covered the entire property the entire sui! 
must be dismissed. In the Appellate 
Court the plaintiff -relied on the prin- 
ciple that O. XXXIV, r. I, which directs 
that all persons having au interest in the 
mortgaged property must te joined as 
parties, is subject to O. I,r. 9 which 
says thetnosuit shall be dismissed merely 
on the ground of non-joinder of perties, 
If, therefore, relief could be given to the 
plaintiff without prejudicing the right 
of Ram Prasad who had not been joined, 
O. XXXIV, r. I did not necessarily stand 
in the way of such relief being granted. 
The learned Judge considered that if this 
object could be effected in one way it could 
also be effected in another according to the 
circumstances of the particular case, In 
the case cited it was effected by passing 
a decree for sale of partof themortgagefonly. 
In the present case, in order that the rights 
of Ram Prasad should not be prejudiced, 
the pleintiff oftered to give up his priority 
and to accepéa decree subject to the mort- 
gage in favour of Rem Prased which should 
be treated as having prefesence over his 
own. The I¢itned Judge of the Court 
below has passed a decree in these terms. 
The decree under appeal does full justice 
as between,the parties to,the suit. The 
appellant isin no way prejuaiced by it. He 
wes bound topay the plaintiff's mortgage. 
He was bound also to pay the mortgage in 
favour of, Ram Prasad. So far as he is 
concerned the respective priority as between 
these two mortgagees is a matter of com- 
parative. indifference. He hos in fact 
tried to take advantage of the technical 
(1) 21 Ind, Cas. 2713 35 A. 4841 JI A L J: 
749 | S 
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ground of non-joinder of Ram Piasad 
in order to escape liability for paying tle 
plaintiff's mortgage altogether. Unless 
the provisions of law very clearly require 
it, this contention ought not on the ground 
of justice and equity to be accepted. 
„In my opinion the reasoning of the Court 
below is sounds The object of O. XXXIV, 
f; I -is- to. prevent multiplicity of suits 
and fo secure thet no injury isdone té tke 
tights oft&nv party throughhis not being 
-impledded:.: The’ provisi.n is expressly 
madesdbject tc other provisions of the Ccce 
which “include. O. 1, r. 9, end it has 
been: laid down many times that where 
it is possible for the Court to do justice 
as between the parties before it, it shculd 
do so and-should not make O, XXXIV, r. 1 
aiground for dismissing the entire suit. 
The «Bombay High Court recently in tle 
case -of © Shtuubat Rajaram Shete v. 
Shiddheswar Martand Hegde (2) refused 
to allow a redemption suit ta he 
dismissed ^ altogether. beceuse certain 
heirs. of. the original moitgagets Led 
“not been joined. But the case which 
is most directly parellel to tht 
before me is that of Sital Prasad 
v. Asho Singh (3). The fects of that case 
were exactly on all fours. The plaintiff 
was Suing on his mortgage and had-failed 
to implead a subsequent mortgagee, .The 
contenticn was; as here, that the entire 
suit should be dismissed in consequence: 
'The.Geurt went farther than itis necessary. 
to do.in this case and held that-a decree. 
could be passed in favour of te ipleiitifi: 
without making eny condition as.to the 
absent defendants, on the ground that the 
decree could nct, insny case, be:aldlowed to 
operate to the,prejudice of the subsequent 
mortgegee who was no party €o it. ‘In the 
present case the Cecree pessed by the Court 
below does substantial justice between the 
parties and,inmy opinion, the provisions 
of-O. XXXIV, r. 1, which must be read sub- 


- -jectfo those of O. I,r. 9, do not have the 


effect c£ rendering it illegal. Iscc« rdingly 

dismiss the appeal with. costs jacluaing 
in this. Court fees on the higher scele. 
.K,S.D,& W.C. A. Appeal alsmissed, 


{2} 6i Ind. Cas, 5903 45 B, 1009; 23 Bom, 


495. . "NE. 5 
. (3.2: 69.Ind, Cas. 677; 2 Pat; 175} (1922) Pat; 
326} (1922) A. I. R., (Pat.) 651. 
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MADRAS HIGH COURT. 
Civit, REVISION PETITION NO/31z OF 1022. 
April 4, 1923. 
Preseni:—Mr. Justice Coleridge. 
Sri Raja SOBHANADRI APPA. RAO. 
BAHADUR, ZEMINDAR GARU, OF ` 
NUZVID—PETMITIONFR `. 
© VETSUS Lcd 

THE GOVERNMENT PLEADER.- 

: Opposite PART. — 7. 
^ Madras Civil Rules of Practice; v^ 32 to” 36— 
Inspection of proceedings by pariy— Liability for 
payment of fees. : AN 

Under rule 36 of the Madras Civil Rules of 
Practice, fees -are payable not only in:cases o 
inspection of documents by. a stranger under 
rules-33 to 35, but also im cases of inspection 
of proceedings by a party under rule 32. 

Petitiou, under section 115 of Act V of 
1908, praying the High Cotirt to revise 
an order of the Court of the District Mi nsif, 
Bhimavaram, datea the 23ro Serptemter 
1921, in S. C. 8$. No, 771 of 1gii. 

Mr. T. Ramcahandra Rio, for the Peti- 
tioner. S 

Tae Government Pleader, for the Govern- 
met; i i 
. JUDGMENT. — The petitior.er app lied ur- 
der section 32, Civil Rules of Practice, for 
search of documents und Wes ordered. to 
pay the fee prescribed under séctoin 26. 
He objects that there is no fee for sectioir- 
32 and that section 36 applies: o1.ly to sec- 
tiozs 33 to 35 as these sections come uncer a; 
sepatate Leading, “Inspection. of docu- 
ments by a stranger ” and that tlisleach g 
Covers sections 33 to 25 and rot .32- Which is 
under the heading, ‘Inspection of Pro- 
ceedings by a party,” S ^ 

I canuot agree, for if so when Ee had 
put in his memorandum under section 32. 
there the matter would end, for the sectii 
does not say what is to happen thereafter. 
Itis section 36 that says "Ti leavéis pránted 
the following fees shall be paid " and this 
inust govern all the sections where leave 
is being asked. - 

T dismiss the petitioi with costs. . 


V.N. V. Petition dismissed. 
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“PONNUSAMI ODAYAR 9. RAMASAMITHATAAN;- n uu. "apu SL 


EN 
MADRAS HIGH COURE: 
FULLB ENCH, 


CRIMINAL, REVISION CASE. No. 697 
“OF 1922, 
GADA, REVISION. PETITION NO. 580 
OF 1922). 
- April 24, 1923. 
: Present, TD Walter Schwabe, Ke., Chie! 
‘Justice, Justice Sir Francis Oldfield, KT., 
Mr. Justice Ramesam, Mr. Justice Devad OSS . 
- .and Mr. J ustice Coleri dge. 
PONNUSAMI ODAY AR. AND OTHERS— 
ACCUSED NOS. 2, 3, Ó AND 7. PETITIONERS 
versus. 
RALAS AMI THA THAN—COMPLAINANT— 
^ ^ RESPONDENT.. | 
Criminal Procedure Code. (Att V of 1898}, 


“S. 342, applicability of —Stimmons-cases— Pro- 
cedure.” , 


The provisions ‘of section 342°of the. Criminal » 
Code. are inapplicable: to summons- 


Procedure. 
cases; but there is no objection to a Magistrate 
questioning the accused generally for the purpose 
of enabling him to explain the circumstances 
appearing in the evidence against him, aud’ in 
complicated cases, especially. where the accused 
i$ not represented by’ Counsel, it is a desirable 
course, notwithstanding that it is-not a an 


[p. 947, col. 1.1" - 
| (Caselaw. reviewed.) 


x à 


Petition, under sections 435 and 439 
of the Code-of Criminal Procedure, 1848, 


p aying the High Court to revise the’ jucg 


ment of the Court of tke Sub-Divisional 
Kirst Class “Magistrate, Mayaveran, in 
Criminal Appeal No.21 of 1922, preferted 
agaiust the judgment. of the Cout of the 
Stationary Second Class Magistrate, Meya- 
varam, in Calendar Case No. 275 of 1921. 


This case came on for hearing on: the 
3td April 1923 in pursuarce of the order 
of the Court (Sir Walter Schwabe, K7., Chief 
Justice, and Mr; Tüstice Odgers), ‘dated isth 
March: 1923 that. it" be posted before a 
Fuil Bench of five Judges. 

Messrs. K. Bliashyam Ayyangar (vith him 
P. J. Kuppanna Rao), for the Petitioner, = 
Tue provisioas of section 342 are applicable 
to summons-cases and the accused must 
be generally questioned in the case affer 
the witnesses for the prosecttion have 
Deen examiaed. 

Tae provisions of Section 342 are gengtal 
in their nature and apply to all enquiries 
and trials. (See chapter XXIV). 
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Ciapter XX of ‘the Criminal Procedure 


Code relating to: the trialof summons-cases 
. is not complete in -itself and there is no 


provision for thé exa mination of théáccused 
as mentioned in section 342. : 


There is nothing in section 342 to exclude. 


its application -in the -trialof summons- 
cases; nor co the provisions relating to 
the trial- of summons-cases exclude its 
application.. The-words ''before Le’ enters 
on his defence" in‘ section 342 do not in any 
way indicate that the procedure laid down 
in sect on 3421s cc onfined to wartant and 
Sess ons cases. >- 

. See Fernandez v. Enipercr (1); Emperor 
v. Gulabjap . (2), Rephw  Bhumi) v. 
E'nperot. (3), Gulam- Rasul v. Emperor (4), 
Muhammad! Bakhsh v, Emperor (5), 
Parmes pit: Lal Miiler v. Emperor £o), 

The Pablic Prosecutor, for the Crown. — 
Caapter XX provides for a complete pror 
cedure and there’ is no.room for this appli- 
c.ition- and section 342. The Words þe- 
fore ne enters on his defence" in section 
342 clearly show- that the’ section“ was 
jutended’ to apply oily in warrant and 
Sessions cases. 

- ‘Niey-have a definite meaning under 
the Code. See section 451 and” hence 
the section could not apply to summons- 
cases. '^- 

Messrs. T V. Muthukrishna” Atyar 
and’ M, S; Yenkatarama Aiar, for the 
R aaa ; >- o.. 


OPINION. 

/. Béliwibe; í 6. Ja This criminal tevision 
cise--has: been -referred to the Full 
question whethér in 
Sttmmons-cases tlie provisions of section 
342 of the Code of Ctiminal Procedure, 
are: 2 to be mes that As, is: the ' Court 

g B. 6727 ` - 


Ri 
22 

E Tad. do 669; 46. B. AMI: 23 Bom. L. 
xj 1203; 23;Ct. L. J. 45; (1922) A. Ty R. (B.) 


290. 

(3)- 58 End. Cas. 49; 5 P. L. J. 4303 I P, L. T. 
241; 21 Cr L. J. 705. 

(à) 61 Ind.. Cas. 715; 6 P.L. J. 1741.22 Ct. 
L. J. 4271 2 P- In T. 390 

(5) 65 Ind. Cas. 618; 23 Cr L. J. 154] 4 I 


59 Ind. ore po? T Bom, 3. R ABA 


- T. J. 230; (19221 A. I. R. (L.) 45. 
y 67 Ind. Cas. 616;.3 P. T. Tr ‘3473 23 Ct. 


6 
Le ad 440} (1922) A, I. R. i(Pat.). 296; 


FE- ol 
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bound, for the purpose of enabling the 
recused to explain the circumstances ap- 
pearing in the eVidence against him, to 
question him generally on the case after 
the witnesses for the frosecution have 
been examined and before he is called 
on for his defence. The inconvenience 
‘of this course i$ manifest in view of the 
provisions of section 364 of the Code: of 
Criminal Procedure which require the tak- 


ing down of any such question in ful! in 


tlie language in which the accused is ex- 
amined , or, where that is not precticable, 
in tie language of the Court or in English, 
and that the record shll be shown or 
read to him and, if necessary, interpreted. 
The great mejority of summons-cases are 
of a petty nature and a strict application 
of the section must necessarily involve 
-a consumption of a large amount of ju- 
dicial time. We are reliably informed 
that it-would involve a considerable in- 
crease in the Magistracy and that, in fact, 
the section hes in practice in this Presi- 
dency not been treated as applying, to 
summions-cases. In Madras there is no 
authority on the point except that in two 
recent cases Single Judges have felt them- 
Selves bound to hold that the section does 


apply by reason'of the decisions of the: 


‘Benches of other Courts referred to below. 
In other Courts there is considerable weight 
of judicial authcrity infevour of the appli- 
cation of the section, In Fernandez v. 
EmpeéPor (1), Shah and Crump, JJ., gave 
a direct decision un the p int, and it was 
followed in Emeperor v. Gulabjap (2) by 
Macleod, C. J., and S ab, J., tie former 
pointing out tiie inconvenience nd suggest- 
ing legislation as a remedy. In Raghu 


` Bhumij v. Emperor (3) in which 
the point was unnecessery Tor  decisiun 


as it was a Sessions case, S.lten 
Ahmed, J., held that the application of 
section- 342 was obligatory ix Sessions 
caseg end expressed his opinion that it 
did not apply to summons-cases for reasors 
which I-will refer to later. Mullick, J., 
holding that the section was not ebligatory 
in Sessions cases, stated that he failed to 
See any difterence between warrant and sum- 
mons-cases. On this case being referred to 
Jwala Prasad, J., he held thet it was obli- 
. gatury in Sessious cases and was clearly 
of opinion that it ‘applied-to summons- 
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cases,” In Gulam Rasul v. Emperor (4) 


Adami and Bucknill, JJ., held thet the 
section applied tosummons-cases. Fernandez 
v. - Emperor (1) had ^ been ‘reported 
in the meantime and the Court simply 
followed that decision. This case hes also 
been followed by Single Judges in Lahore 
in Muhammad Bakhsh v. Emperor (5), 
and in Patna in Parmeshwar Lal Mititer 
v. Emperor (6). Itis open to.this Bench 


N 


to take ə different view, and we have fo | 


consider the matter for ourselves, of course, 
4 


giving due weight to the authorities quoted 


above. Section 342 is one of the general 
provisions as to inquiries and triels, con- 


tained in Chapter XXIV, and, being a - 
general provision, it must be' applied to. 
. oll cases, unless the special sections dealing: 
that it is ` 


with particular cases indicate 
not intended to apply to them, or unless 


the words of the section itself give such 


indication. In my judgment, botk these 
grounds of exception are to be found in 
respect of summons-cases. Looking at 
section 342, itisacon ition that the ques- 
tioning directed is to take place before 
the accused iscalled on for his defence. 
The calling on the accused for his de» 
fence hasa definite meaning both in Sessions 
and watrant-cases under sections 289 and 
256, but when examining Chapter XX 


containing the provisions applying to sum- - 


mons-cases, the expression is not. used. 
The prisoner in these cases does not “enter 
on his defence ” 
bound “fto hear the accused." ~. That 
this distinction in phraseology- is de- 
liber:.te is clear from an examination of 
section 451 relating to the trials of Eun pean 


but the Magistrate is . 


British subjects which refers, in summonse © 


cases, to a time before he is heard in his 
defence under section 244 and, in warrant- 
cases, to a time before he enters on his 


defence under section 256. [See on this d 


point the judgment of Sultan Ahmed, 
Jo Raghu Bhumij: v. Emperor (3)] In 


my judgment, the proper interpretation  —— 


to be put upon section 342 by reason of 
these words is thatit is to apply only to 
those cases where under other sections 
of the Code the prisoner isto be called 
on for his defence. Again, Chapter XX 


‘provides a complete procedure for the 


heating of summons-cases. Under section 
242 the accused is asked if he has any cause 
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to show why .he should not be convicted; 
but there is no sort of preliminary enquiry 
before framing a charge, as is the case in 
Wafrant-cases, and before a caseis comm t- 
ted to Sessions. Then under section 244 
the Magistrate must hear the complainant 
and take all such evidence as may be pro- 
duced in support of the prosecution and 
also.hear the accused and take all such 
evidence as he producesin his defence. 
Under section 245, after taking this evi- 
dence aud such further evidence (if any) 
as he may cause to be produced, and (if he 
thinks fit) examining the accused, he must 
give his decision. It is difficult to see 
Where in these sections a formal examina- 
tion under section 342 is to come in. It 
would have to be read in somewhere in 
Section 244 and it would be remarkable 
that, if section 342 was intended to be 
applied to summons-cases, the  Legisia- 
ture should not have said at what stage 
in the application of sections 242, 244 and 
245 this further formal exam nation is to 
take place. I do not feel bound to read 
the provisions of section 342, as interven- 
ing in the middle of the operation of these 
sect ons, and in. my judgment, it has no 
application to summons-cases. It is -per- 
haps worth observing that in summons - 
cases there is no objection to a Magistrate 
questioning the accused generally for the 
putpose of enabling him toexplan the 
circumstances appearing in the evidence 
aga nst him, and in complicated cases, 
especially where the accused is not repre- 
sented by Counsel, it is a desirable course 
notw thstanding that it is not obliga- 
tory. 

As to the other points raised, 
criminal revision case with this direc- 
tion will be referred to the Referring Bench 
for disposal. 


Oldfield, J.—I agree. The authorities 
referred to in the judgment just delivered 
seem to me to proceed, implicitly cT ex- 
plicitly, on two assumptions, which with 
all respect I cannot follow:—T!at the 


entry by the accused ou his defence, re-. 


ferred to in section 342 ol the Code of 
Criminal Procedure is identifiable with 
the heating of the accused, referred to in 


Chapter XX, and that the language used. 


in thesect onis applicable if at all to, sum- 
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mons-case procedure, With all deference to 
my Lord, I am notsute that the separate 
references in section 451 to accused be ng 
heard in summons-cases aud enter ng 
on his defence in watrant-cases assst 
the argument. For it is not clear that 
they correspond with mote than the drafts- 
man’s ‘adherence in 1884, when that- part 
of the Code was amended, to the wording 
of the other port ons now under construc« 
tion, It is, however, in my opin on suff! 
cient that the distinction to be inferred 
from the different wording used in each 
of those portions can easly be drawn, 
the hearing of the accused under section 
244 referring to the general hearing, to 


“which he or his Vakil on his behalf is en« 


titled in the course of the trial. His entry 
on his defence under summons-case pro- 
cedure takes place earlier, when, under 
section 242, atter the particulars of the 
offence have been stated to him, he is 
asked if he has auy cause to show why 
he should not be convicted. But, as the 
witnesses 101 the prosecution have not 
then been examined, there can be no ques- 
tion then orlater of the requirements of 
section 342 having been fulfilled. 
Ramesam,.J.—I agree with the judge 
ment of the learned Chief Justice. 
Devadoss, J.—I agree with the judge 
ment of the learned Chief Justice. ` 
Coleridge, J.—I agree. 
VS N: V, 


Order asogrdingiy. 
W.C. A. 


PATNA HIGH COURT, 

CRIMINAL REVISION NO. 149 OF 1923. 
April 17, 1923. 
Present:—Justice Sir John Backnifi, Kr. 
BENI—PETITIONER 

5 versus 
EMPEROR-—OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898); 
s. 257—Witnesses, attendance of— Accused, right 
of—Duty of Court. 
There is no reason why, within all reasonable 
limits, an accused person should not be entitled 
to obtain the assistance of the Coutt in bringing 
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before it all such persons as he may think are 
necessary in order to: protect himself against 
the accusation and charge which has been brought 
against him -in connection with any criminal 
offence. Mere technicalities as to whether he 
appie, to the Court for enforcing the attendance 
of his-witnesses at one moment or a little later 
should not deprive him of his right, It does not 


matter in the least to the Tribunal or to the ad- 
ministration of justiee, whether there is or is not 
a trifling delay in the operation and conduct of 
proceedings. The only important thing from a 
fündaniental point of view is that the Tribunal 


should ascertain what is the truth of the accusa- 
tion which has been brought against the accused. 
[p.:949, col. 1.] l 

Criminal revision- from an order of the 
District and Sessions Junge, Bhegelpur, 
dated the zoth January 1923. 

Messrs. Ali Imam, A, Sharfuddin end 
Sultanuddin Husain, for the Petitioner. 
- The As istant Goveirme:,t Advecate, for 
the Crown. 


. JUDGMENT.—This is en spplicetion in 
Criminal Revisional Jurisdiction 1n ccnnec- 
tion. with a decision cf a Magistrate of the 
First Class of Bhagalpur by which, on the 
zoth December last, that Megistrete con- 
victed the applicent of an offence against 
the provisions of section 420 cf the Indien 
Penal Code, that is to say, cheating, end 
sentenced hint to undergo rigorcus im- 
prisonment fur six months and to pay a 
fine of Rs. 150 in default of paymient of 
which he was to undergo rigorous imprison- 
ment for 3o days in addition. From this 
decision,there was an appeal to the Sessions 
Judge of Bhejelpur, who, on the 2oth 
January 1923, confirmed: the conviction 
end sentence, 

Now, the matter has been breug!t up 
to me on a very small but ot the some 
time on a not upimportant point. I need 
hot here go into all the cireumstences 
which led up to theinitisticn of tle cherge 
against the present eccuscd. The skoit 
facts ereas follows: 

The-appellent, whose nameis Beni Che mer 
and. whe is a resident of Patna, has been 
convicted of cheating the complainant Lech- 
man Chamar, who now lives in Bhagalpur, 
but who formerly lived in Patna, t.e., of 
swindling him by obteining Trem him 
under false pretences the sum of Rs. 150. 
It wes said that the accused come to the 
complainant and told: him that he was 
expecting e latge consipnment of leather 
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velued at some Rs. 2,000 from Calcutta 
which was to be delivered to him in Bahagal 
pur; he suggested to the complainant, that 
if he (the complainant) would advance: to 
him Rs. 200 he (the complainant) should 
have the pick of the consignment ond: that 
the rest should afterwards be sold for what: 
ever it would fetch in the ordinary course 
of trade. He is said to have showed 3 
paper to the complainant which indicated 
that there really had been a transaction 
with regard to this question of leather. 
The complainant issaid to have given the 
accused the sum of Rs. 150 as.an advance. 
The accused and the friend who was with 
him tben left and did not return, end 
subsequently e charge wes maae egainst 
the accused by the complainant. 

Now, one of the principal points-which was 
put forwird on behalf of the defence wes 
taithe hed notin fact been present on` this 
occasion at the time when it was elleged 
thst he had mede these propositions to the 
complainant which.hed been accepted by 
the complainent;in other words, that. he 
could show a clear alibi. The accused. 
at an early stage of the proceedings, put 
forward the names of several witnesses 
whom he proposed to call to give testimony ' 
on his behalf, Amongst these were certain 
persons whose names were Munshi Sheo- 
nanden Lal, Budhoo and Digamber. But 
on the 14th December, cut of the numerous 
witnesses whom he bad called, these three 
did not attend. It would appear that 
on the some date the accused asked the 
Magistrate to issue a watrent ordering 
the third of these three witnesses, Digamber, 
to attend on a future date to give such 
testimony as he could on behalf of the 
accused. The Magistrate eccordingly com- 
plied with this request. It would appear 
from the explansticn which has now. been 
(second hand) given by the Magistrete 
thet at that moment no application: was 
made to the Court thet the other two 
witnesses, ne mely, MunshiSheonendan Lal 


and Budhoo should also have warrants 


issued against them to compel their ettend- 
ance. Butit is agreed that o little later 
on the same dete, the accused again applied 
asking that warrents egeinst these two. 
men (the other two absent. witnesses) should 
also be issued. This, tor some reasch oF 
other, which I must contess, inexplicable, 
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wasnotgranted. “The case appeers to have. 


continuea four days after this order hea 
been refusec. m AN. 


So. far as I can see from the order sheet, 


it does not seém that there wes anytLing 
in the District Magistrate's- note, ‘which 
shows that this matter was then actively 


taken up, and, indeed, it is also apparently . 


fairly clear that, although the matter may, 
as is Stated at the Bor here, have” been 
brought to the attention of .the-Sessions 
Judge, he did not pay-any attention-to the 
question, or if he did; did not think. it 
worth mention. The question, however, 
has been brought now before this Court, 
and on this-ground a Rule was’ obteined 
from the Chief Justice and Mr. Justice 
Mullick on the 22nd March 1923 under 
which it was ordered that this application 
should be heard end. that the spplicant 
should be admitted on bail to the sotisfec- 
tion of the District Mogistrate. 

I have no hesitation in thinking that there 
has been some unfortunate-‘misteke here. 
I can see no reason why, within all reason- 
able limits, an accused. person should not 
be entitled to obtain the assistance of the 
Court in bringing before the Court all such 
persons as he may think are necessary in 
order to protect himself against the accusa- 
tion and charge which has -been -brought 
against him in connection with any criminel 
offence. Mere technicalities as to whether 
‘he applies at one moment or.a little later 
do not-seem to me.to be very material. Tt 
does not matter in the {east to the Tribun. 1 
or to the administration of justice whether 
there is or is note trifling delay in the 
operation and conduct of proceedings. The 
only important thing from.e fund: mental 
point of view is that the ‘Tribunal should 
ascertain wha tis the truth of the accuse tion 
which has been brought against the indivi- 
dual. ` In those ‘circumstances, I have no 
hesitation whatever in admitting this a ppli- 
cation. ‘The matter must go back to the 
proper Tribune! forhearing denovo, and the 
order of the conviction end sentence of tle 
Deputy Magistrate of the goth December 
last end the affirmation cf the Sessions 
Judge of the 20th January. last will both 
be set aside, ^.  .- | 

Z, K., Application adm tied, . 


te 
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. MADRAS HIGH COURT. .. 
CRIMINAL, REVISIÓN CASE NO. 774 OY 1922. 
CRIMINAI, REVISION PETITION No, 651 OF 

* X022. a 
Merch 23, 1923. 
: Present: —Mr.. Justice Spe, cer. 
ARUNACHALAM CHE'TTY —^cccesrr 
; — PETITIONER | 
UCKSHS E 
EMPEROR — OPPOSITE Party. 
Criminal ` Procedure Code (Act , V. of 1898), 
ss. 4 (I) (b), 199—Penal Code (Act XL V of 1869, 
$. 498—Complaint and statement. of complainant, 
nature of—kEnhcing away married -woman— 
Complaint, contents of. ES 


The ‘sworn statement and the complaint of a 
complainant may be read together for the purpose 
of ascertaining what the nature of the ‘complaint 
in-any particular case is,-as oral allegations are 
also included in the definition of * com laint ” 


contained in section 4 (1) -(h) of the Criminal 
Procedure Code. . | ; "os 

-In ve’ Pedda Anjinigadu, 64 Ind." Cas. 282; 
(1921) M. W. N. 514; 22-Ct. L. J. 262; (1922) A. 
I. R. (M.) 353; t3 L. W. 695, followed. 

Where in a complaint, of an offence of enticing 
away a married woman there is no allegation 
eithetin the complaint or in the sworn statement 
of the complainant, that the accused's purpose 
was to have illicit. intercourse with her,’ there 
is no “complaint” of an cflence under . section 
498 of the Penal Code so as to give-a -Magistrate 
Jurisdiction to take cognizance of that offence 
as provided by section 199 of the Crimnal Pro- 
cedure Code. . ^ ^ © js 

Petition, under - sectiors 435 end 439 
of tke Coce of Criminal Procedtre, 1806, 
praying the high Cotrt to revise the judg- 
ment of the Court of tke Sessions Judge, 
Trichirofoly, in Crimirel Appeal No. 32 
of 1922 preferred cgairst an order of tke 
Court of the Treasury Deputy Magistrate, 
Tricliropoly, in Calendar Case No. I 
of 1922, ° . ` ° « 

Mr, C. Madhavan Natr, for the Accused, 

The Public Prosecutor,for the Crown. 

ORDER.—‘lhe complheint in this case 
was of the offences of kidnappirg a winor 
girland theft of her jewels. Itis contended 
that there was no complaint of an; offence 
of enticing away a married woman for the 
purpose of having illicit intercourse with 
her (section 498; Indian Penali.Code) so 2s 
to give the Magistrate jurisdiction to take 
cognizance of that offence, as provided 
by section 199 of the Code. of Crimjnal 
Procedure, e e 


er 
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I am of opinion that the objection is 
sound and must'prevail. l'agree with the 


“observations “of Ayling, J., in In re Pedda 


~ Angjindgadu (1) to the effect that the sworn 


* ow 


statement and the written complaint of 
a complainant may be read. together for 
the purpose of ascertaining whet tle 
nature of the cqmplaint in any particular 
case was. As ''complaigts'' include oral 
allegation under the definition in section 
4 (1) (b), it would otherwise be necessary 
to saythatthere was no complaint in cases 
where the complainant ked ro paper or Wes 


| unable to write or get anyone to write fcr 


him when he came to. the Magistrate, 
and if the Magistrate took ácwn his com- 
plaint in writing (as he would te bound 
to-do); it would be impossible to say. where 
the complaint ended and the sworn statc- 
"ment began.: AME. i 

I do not feel bound by the contrary 
opinion of Wallis, C.J., end_Coutts-Trotter, 
Ja; in Inve Pedda-Anjlnigadu (1), as they 
differed in the result of that case.- `. > 

But in the - present case there, Was 
no allegation even in the sworm statement 
of complainant that the accused’s purpose 
was to have illicit intercourse with Ler 


daughter. 


22 Cr. L. J. 7623 (1922) A, L 3. (M) 3331 I3 L 
Li - 


There is not even the statement as to 
puberty that there wasin nre Pedda Anjint 
gadu (x). Thus, there was no complaint 
of an offence under section 498, Indian Penal 
Code,'so as to give the Magistrate juriscic- 
tion ta try and convict the accuse of such 
an offence. AM TE 

The conviction is quashed and the 1st 
accused is directed to be released from his 
bond and to be eatitled to receiyea refund 
of the fine if paid to him. .  '. ... 

v. N. V. l Conviction quashed, ^ 

wW. C. A. * » d: 


an 


'() 64 Iud. Ces. 282 (1921) M. W.. N.- 814. 


- 
- 


- 
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CALCUTTA HIGH COURT. - 
CRIMINAL APPEAL NO. 639 OF 1922.. 
) March 7, 1923. - +. 
Prevent »—Sir Lancelot Sanderson, KT. 
Chief Justice, and . Mr. Justice ;Panton.- 
ERAN KHAN ANDOTHEÉRS—APPELLANTS. 
a "UEYSHS © 4 0. 0 7 
. EMPEROR—RESPONDENT. f 
. Criminal Procedure- Code (Act- V.of 1868), 
8S. - 301," 303, 307— vial by” Jury— Verdict, in- 
complete— Judge, power of, io put questions to. 
Jury—Several charges — Procedure — Judge, dise . 
agreeing with verdict— Reference to High ^ Court - 


Procedure Code. - fp. 951, col 1.] >` >, 
disagrees, with 
a- jury, section 307 of 
the Criminal Frocedure Code gives him a dis- 
cretion to submit the case to the High Court: 
it is only when he is clearly of opinion that it is 
necessary for the ends of-justice to submit the 
case to the High Court, that he is bound to do so. 
"if he is not clearly of that opinion, his failure 
.to submit the case to the High Court is not a 
Subject for interference by the High Court on 
appeal [p. 951, Cols. 1 & 2) - he 
^ Per Sanderson, C." J.—1n a case in which. 
there are more than one accused and there are 
several charges it is a convenient conrse for the 
judge to take the verdict of the Jury upon each 
charge separately. [p. 951, col. 2] - = - 
. Appeal against anorder of t e Additionel 
Sessions Judge, baridpur, dated the “znd 
December 1922.. . .. . : 77 07 
"Babu Dasarathi Sanyal (with him Bebu 
Astia Ranjan Ghose), for the Appellants, ` : 
- Mr. Orr, Deputy: Legal Remenibrancer, 
(with hin- Babu B. M. Sen); for the Crown: 
dM .JUDGMENT. ^" > 
Panton, J.—This «ppeal is preferred 
by seven persons, all of whom have been 
convicted under section 326, read. with 
section I49. three under section "148 and 
four under section 147 of the Indian Penal 
Code. These offences are alleged to have 
been committed in conection with a riot 
which occurred at what hes been described 
asa 6-eottah plot which one Hossain Mridha 
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wasengagedin ploughing. Hossain Mridha, 
according to the evidence, was struck on 
the head, ond received injuries from which 
he subsequently died. 

The first poiut which has been urged 
‘by tne learned Vəkil for the appellants 
is that the learned Sessions Judge was 
wrong in putting certain questions to the 
Jury ct the time he ws ascertaining their 
. verdict, In leaving the case to the Jury 
the learned Judee said: “I shall want 
you to give me a clear verdict in respect 
of the offences under sections 147, 148, 
304, 326 ani 225 for each of the accused.” 
When the Jury returned from a considera: 
tion of their verdict, the first question 
put to them was ‘ Are you unanimous’?, 
to which the reply was ‘ Wes.” The se- 
cond question was ‘ What is. your 
op nion?," to which the reply was ' We 
find that Abdul Gani Khan, Ramjan Khan, 
Baher Khan and Sadulla Sheikh are guilty 
under section 147. Eran Khan, Dulal 
Khan and Matbar Khan are guilty under 
section 148; and none of them are guilty 
under section 140.” Havine regard to 
what the learned Judge had seid to the 
Jury , before they retired for the considera- 
tion of their verdict, th answer given 
by the Foreman of the Jury was, in my 
opinion, an incomplete verdict, and it 
was necessary that the learned Judge 
should put further questions to the fore- 
manin order to ascertain precisely what 
the verdict of the Jury was as regards 
the other offences which the learned Judge 
had mentioned, that is to say, as regards 
sections 304, 326 and 325. The learned 
Judge, as I have said, did put further 
questions and in the result he ascertained 
that the real opinion of the Jury was that 
these appellants were not guilty of the 
offence under section 304, but that they 
were guilty of the offence under section 
326 by the operation of section 149 of the 
Indian Penal Code. In my opinion, the 
questions put by the learned Judge were 
quite legitimate and were in accordance 
with the provisions of section 303 of the 
Code of Criminal Procedure. 

The next point urgedis that the learned 
Judge was wrong in not referring the case 
to this Court under the provisions of s.c- 
ton 307 of the Cri nin]. Prucedure Coie, 
lt is true that he expresses the opinion 
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that he does not agree with the unani- 
mous verdict of the Jury: but section 307 
quite clearly gives to the Judge.a discre- 
tion in the matter; and it is only when 
he is clearly of opinion that it is necessary 
for the ends of justice to submit th case 
to the High. Court, that he shall so sub- 
mit it. Ifheis not clearly of that opinion, 
hisfailure to subrgit the case isnota sub- 
ject for interference by this Court on 
appeal, . 

The third point urged by.the learned 
Vakil is that the summing up of the learned 
Sessions Judge was defective, inasmuch 
as he should have more clearly insisted 
upon his view that the evidence of the 
prosecution witnesses was defective. It 
may be that the learned Judge might have 
expressed himself in stronger language 
in his charge to the Jury; but at the same 
time, having read this charge and having 
been taken through some of the evidence 
given in the case, my opinion is that it was 
an adequate and a fair charge, and that 
we should not be justified in interfering 
with the unanimous verdict of the Jury 
upon this ground. For these reasons, in 
my opinion, th appeal must be dismiss- 
ed. - 

Sanderson, C. J,—I agree. I desire 
to add a few words, not with regard to our 
decision upon this appeal, for my learned 
brother has already dealt fully with that 
matter, but from a general point of view 
and, that is, with regard to the manner 
in which the verdict of the Jury was taken 
in this case. The first question put was, 
“ Are you unanimous"? “The answer was 
* Ves," Thesecond question was” What 
is your opinion?" Then the Foreman of 
the Jury endeavoured to give the result 
ot their deliberations, and the decision 
at which they had arrived: and, as my 
learned brother has pointed out,in our 
opinion, it wasan imperfect and incom. 
plete vertlict. : 

In my judgment, in a case like this, where 
there are more than one accused and where. 
there ate Several charges, it would be a 
convenient course, if the officer of the 
Court were to take the verdict of the Jury 
upon each charge separately. Section 301 
of the Criminal Procedure Code provides 
“When the Jury have considered th ir 
verdict theforeman shellinform the Judge 
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what is their verdict, or what is the verdict 
ofa majotity." “In this case, as my fearn- 
ed brother ‘has pointed: out, the learned 
Judge’ said; ''I shall want yon to give 
mea clear verdict in respect of the offences 
under Séctions 147, 148, 304, 326 and 325 
for, each of the accused,” In my opinion 
all the difficulty in this.case, with regard 
to the verdict $f the | Jury, would hate 
been obviated if, after’ ascertaining that 
“the Jury. wefe unanimous, the officer of 
the. Courf had put the question .“ What 
is your yerdict with regard to each of tke 
accitsed as egards the charge under sec-- 


tion. x47. he would then get a-clear 
answer upon this charge, "Then he would 
ask; '' What is your verdict. with regard 


io each of tliéacctised asregardsthecharge 
tinder section. 1482" He would get-a 
definite. answer. to that question. Then 
he would proceed in: the same way and 
ask. “What is your verdict with regerd 
to éách of thé accused as regards the 
charge under section 394?" and so om. 
- Thisisthe practice which,in my experience, 
isalwaysadopted at the Original Criminal 
Sessions ofthis Court,and Ido not under- 
Stand why-such an obviously simple pro- 
cedure should not be followed in the trial 
of. cases in -the Moffussit, If this proce- 
duré-had been adopted in this case, there 
would have been no difficulty whatever 
in ascertaining the. real verdict cf the 
jury. l 
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MADRAS HIGH COURT. 
` REFERRED ĪRIAL No, 6 OF 1023 AND 
CRIMINAL APPEAL No. 04 oF 1923. 

April 4, 19023. ` 


 Prestiris— Justice Sir Willie m Ayling, KT; ; 


and Mr. Justice Qagers, 
IN REFERRED Tarai, NO 6 OF eI $23. 
In re-AY ARV ALI POKKERAND OTHERS 
. —PRISONERS NOS. I, 2 AND 4. 
- -IwN CR. App. NO. 94 OF 1623. 


PANAKKAT HORAN ALAVI— PRISONER 


: No. 3-—ÀPPELLANT. 


‘Malabar (Réstoration of iit Ordinance (I of ‘Case No, 146 of aJi 
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| 1922), 85. YO, If, diis Procedure Code 
(Act V of 1898), - 57, 503— Refusai to issue 
processto witnessin iid l-cuse—Fowersof Special 
Judge to issue commission— Iegality— Failure 
of ‘justice. 
, Under section 257 of the Criminal Procédure: 
‘Code in trials of warrant-cases, if the acci sed}, 
after he has entered upon his defence,. api. lies 
to the Magistrate to issue process for examina-. 
tion of witnesses, the Magistrate i is kourd to ccm- 
- ply with the request unless he is satisfiec that the 
application shonld be refused, cn the grourd that 
itis made for purpose of vaxation ‘or delay or 
-for-defeating the ends of justice in which case he 
is bound to record his reasons. [p. 951, col. I.] 


- "Iheaccused's tighttohavehis defence witnesses 
examjired by the Jrdge or the Magistrate who 
disposes of the caseis one which has been secured 
for him by the Code and where the acticn ci the 
Court has deprived him of this right, it must 
be held that a failure of justice is the natural 
result of the irregularity. [p 954 colr] 


In a trial under the provisions of the Malabar 
(Restoration of Order) Ordinance.I of 1922, the 
Special Judge refused towissune process for the 
attendance of certain material defence witnesses 
but examined them by commission without 
assigning any reason. ln reply to a reference 
by the High Court the Judge reported that hedid 
so on the ground that to obtain the witnesses 
from distant places would entail unreasonable- 
delay, expense and inconvenience: | 

Held, (1) that the Special Judge was wrong 
in refusing to issue process for the attendance - 
of the witnesses as by virtue of section ro of the 
Ordinance, he was bound to follow the procedure 
laid down in section 257 of the Criminal Procedure 
Code; [p. 654, col. 1.] 


“ (2) that inasmuch as the powers of a. Special 
Judge under section 10 of the Ordinance werecon- , 
fined tothose of a ''Magistrate ". and did not 
include those of a District Magistrate or a Presi- 
dency Magistrate the issue of a commission by bim 
undersection 503, Criminal Procedure. Code was 
ulira vires; [p. 954, col. 1.] 

(3) that the irregularityin procedure: could not 
be held to have been cured by the provision con- ' 
tained in section 16 of the Ordinance, which was 
analogous to section 537 of the Criminal Procedure 
Code, as the natural result of the illegal action 
er Judge was a failure of justice, ip. $54, 
col. 1.] 


IN REFERRED TRIAT NO. 6 or 1923. 
"Tiit referred by the Court of the Sentor 
Special Jucge, Calicut, for confirmation of 
the sentences of death passed upon the 


said Prisoners Nos. 1,241.0 4i1 Cas se No. 146 
of 1922. À 
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‘Appal against the séntence of the Court 
of the Senior Special Judge; Calicut, in 


r4 
+ 
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Mr. V. L. Eihivaj; for the- Accused. 

The Public Prosecutor, for the- Crown.. 

JUDGMENT. — The four accused ij this 
case'have been. convicted of offences under 
sections 302 and ' 149, Indian, Penal Code, 
murder committed in-the.coutse of rioting, 
and nave been sentenced three of. them 
to aeath, and the fourth to transportation 
for life, Ihe learned Counsel who argued 
the case for the accused. Nos. .1, 2 and 4, 


who have. been .sentenced -to death draws 


our attention at the inception of the hearing 
to. the fact that the Sessions Judge has 


illegally geclined to summon three aefence . 


witnesses.tited by the Ist accused and has 
instead issued a commission for their exami- 
natioa, purporting to.act under the provi- 
sions of section 503, Criminal -Procedure 
Code. He argues that this procedure is 
illegal, that the accused have been material- 
ly preiudiced, aud that for this reason the 
Conv.ctions: cannot Stand. 


'The trial was held under-the provisions 
of Malabar ‘Restoration of Order) :Ordin- 
ance.No, x of 3922, -section ro of which 
provides that ‘‘ ia the trial cf cuses-under 
this Ordinance the Court shall follow the 
procedure luid dona] in the Code of Criminal 
Procedure, r898, for.tne trial of warrant- 
cases aad sh.il have the powers conferred 
by the said Code on a Magistrate in regard 
to the issus ot processes to compel an 
appearance and to compel’ production of 
documeutsand other moveable property." 
Turning to the provisions of the Crimiial 
Procedure Code for trial of warrant cases 
by Magistrates. contained in Chapter XXT 
of the Code, we find that. under section 257 
'* If the, accused after he has enterea-tupon 
his defence, applies to the Magistrate to 
issue any process for compelling the attend- 
ance of any witness” the Magistrate is 
bound to issue the process '' unless ke con- 
siders that such an application should te 
refused on the ground tkat it ismade for 
the purpose of vexatiou. or delay or for 
deteatiug the ends of justice.” Such ground 
‘has to be recorded by.him in writing.. “This 
„section was binding :on the Special Judge, 
who tried the case. now under appeal. 

We ‘have ascertained from the: Special 
Juage that, on accused beirgaskea to name 
their witnesses, the. fixst “accused ptmed 
-thtee ‘witnesses, ‘Chatit. "Pocker; Ckallil 


- 
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Coimbatore, lricbiropoly ‘and Béllary and 
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‘Mokati ánd'Kuryl Me oi, mering that they 
$hoüld be orally examined in Court ; and 
undér the section alrea y quoted it was his 
duty to issue processes for the attendance 
“of thése Witnesses unless he Chose to refuse 
the request on the ground that the app lica- 
tion was “mad e for the pur pose. of vexetion 
or delay. or for cefeating the ends of justice. 
In the latter case. he was bourd. to-record 


his reasons.- 


The witnesses in gtiest lon are witnesses 
whose evidence, if true; would be of the 
utmost importante in the case: They were 
cited to prove that one of ‘the murders 
charged azainst'th: accused; that ot Kunbi 
Kannan, ‘Nair was the work nut of accused 
Nos. 1, 2'ànd 4, as alleged ‘by the prosecu- 
tion, but of another.man altogether, one 
Kunhaniad, who is said to have since com- 


mitted suicide. The Special Judgé appears 
.te have nowhere in the course of the trial 


recorded his reasons: for refusing to issue 


Processes to these Witnesses, but in reply 


to a reference from this’ Court, he- has 
reported that le examined them ‘by com- 
mission according to’ His. "practice “during 
titnesses-{1om 


even Ándamdis séemed to entail unreason- 
able delay, expense 2nd inconvenience, 
We arénot concernea here with the attena- 
ance of Witnesses from the Andamans or 
‘evenfrom Trichinopoly and Bellary,. but 
only froi Coimbatore ; and we ao not'think 
that the inconvenience and expensetó the 
State éntáiled by the conveyance of three 
convicts from Coimbatore ‘to Calicut could 
be treated es so serious that-an application 
for the attendance of these witnesses should 
be deemed to be made for the purpose of 
vexation or delay Or defeating” the ends 
of justice. elt seems to-us that it was the 
duty of the Special Judge, in a-case of this 
character involving a Cepital'charge, and 
in view of thé importance which the evi- 
dence of these. witnèsšes: would possess, 
if berieved, to take the usual’ steps to enforce 
the atteadance: of these ‘witnesses. 


The Xsue of 2 commission ,. ou the other 
hand, was, in oUt -opinion, illegal, Under 
section 503, the power to issüe a commis- 


‘sion is limitea toa, Presidency Magistrate, 


a District Magistrate, ‘a Court of Session 
ot the High Court, ‘and the Special Judge 
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comes tinder none of these categories. 
His powers are regulated by sectior 16 
cof Ordinance I of 1922 above referred to 
‘and, as already pointed ort, are limited to 
the powers conferred by the same Code on 
“a Magistrate". We cannot accept the 
suggestion of the learned Public Prosecutor 
that the powers thus conferred include 
powers which, ander the Criminal Procedure 
Code, are confined to’a Disrtict Magistrate. 


The omission to clothe a Special Judge 


with such powers may have beenaccidental, 
but we are not concerned with that. 
Reading section 10.of the Ordinance with 
section.303 of the Code of Criminel Pro- 
cedure we can only concluce that theissue 
ofthe commission by the Special Judge 
was ulira vires. 
` The next question is, what is the effect 
of- the Special Judge's illegal action? We 
have been referred by the Public Prosecutor 
'to section 16, Ordinance I’ of 1922, which 
says that, “no sentence, fir.ding or order .. 
shall be invalid by reason..of any ‘error, 
omission or irregularity in any of the pro- 
ceedings Defore or during the trial unless 
such error, omission or irrezvlerity hes ia 
fact occasioned a failure of justice." We 
' do not think thit we can decline to inter- 


fere with the conviction relying on this 


Ordinance. The accused’s right to have 
his defence witnesses examined by the 
Judge or the Magistrate who disposes of the 
case is one Which has been secured for him 
by the Code of Criminal Procedure, ard 
where the action of the Court has deprived 
him of thisright, we think it must be said 
‘that a failure of justice is the natural result 
of the irregularity and this is the Way in 
which the words of section 537°%of the Cri- 
minal Procedure Code, which ore eXactly 
the same as the*words of section 16 of the 
Ordinance, have beeninvariably inte] reted 
We do not think that thisisaffected Ly 
the fact that the accused finding thet they 
-could not have their way and hat the 
Cour& would not summon the witnesses 
. made the best of a bad job by puttirg 
interrogatories. We think the illegality 
‘is such, that the only course we tan take 
is to. set aside the conviction. 
-7 Lastly, we are confronted witL the ques- 
tion of: what further order we should «iss. 
Tne Court.of the Special Judge of Sovth 
Malabar has:ceased.to function -irom tbe 
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25th February 1023 and We capnot, there- 
fore, even if we would, order a re-trial Éy . 
that Tribunal. Ithasbeen suggested by the 
Public Prosecutor that section 4 of Act I 
of 1923, would empower ts to direct a re- 
trial by the Court of Sessions Judge of 
South Malabar, but the section in question 
is somewhat obscure and we entertain 
grave doubts asto whether in itself it would 
authorise such action. Onthe other hand, . 
under séction rr of Ordinance I of 1922, | 
which gives us jurisdiction to hear the 
present appeal, we possess all the powers 
conferred onan Appellate Court under sec- 
tion {23 of the Criminal Procedure Code and 
this includes the power in reversing a con- ` 
viction to direct a committalfor trial. In 
the exercise of this power, we accordingly 
set aside the convictions and the sentences 
passed on the appellants and direct- their 
committal to the Sessions Court of Suuth 
Malabér oa the charge framed against 
them by the Special Judge in this ‘case. 
At the same time, we order that the case 
against them on this charge shall be trans- 
ferred for sisposal to the Sessions Court 
of Coimbatore. 
Convictions set aside. 
V. N, V. 
Z. K, & W, C, A. 


-— agg n tbt 


RANGOON HIGH COURT. 
CRIMINAL APPEAL NO. 1132 OF 1922, 
March 8, 1923. 
Present:—Mr. Justice Mey — Oung. 
U DAMADAY A—ÀPPELLANT. 
| Qc? SUS | 
EMPEROR—RESPONDENT. 
Penal Code (Act XLV of 1860), s. 124 d — 
Sedition—Construction of speech-—JDtty of -Court. 
In order to decide whether or not a speech 
constitutes an attempt to excite hatred, contempt 


: or disaffection, it should be viewed from thé stand- 


point of the type of persons to whom it is pri- 
marily addressed. On the one hand, their limi- - 
tations, if any, must be taken into account; on 
the other, the fact that the words may convey 
to them a literal meaning nust not ~ be lost'sight 
of. “The time and the place are also factors which 
should he considered. The Court ought. not to 
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look toa sentence or an isolated expression, but 
: Should take the speech as a whole and give due 
weight to every part of it and undue weight to 


none, and give it a full; free and generous 
consideration, [p. 955, col. 2; p. 956, col. 2.] 


Criminal appeal against an order of 
the Sessions Judge, Myaungmya, dated 
the 29th November 10922, passed in 
Sessions Trial No. 57 of 1922. 


Mr. Ba Si, for the Appellant. 

Mr. Shaw, Assistant Government Ade 
vocate, for the Crown. 

JUDGMENT. — The appellant, a Bucdhist 
monk, was Convicted at the Myaungmya 


Sessions on two charges, under section 124A 


of the Indian PenalCoae and sentenced to 
suffer, inthe aggregate, rigorous imprison- 
ment for the perioa of two. years. This 
appeal is laid on the grounus that the al- 
leged offences Were not maae out and 
that the sentences Were unduly severe. 
Lhe subject-matter of the charges is 
to be found in the reports of two speéches 
aelivered by the appellant at the town 
of Wakema in the Delta on the 28th ana 
30th of June 1922. A Sub-Inspector óf the 
Criminal Investigation Department, Mcv:g 
Maung, Was present on both occasions 
and recorded the appellant's remarks in 
shorthand, On the following day he trars- 
cribed his notes and submitted them with- 
out delay to the proper authorities ana, 
in due course, the Local Government 
ordered the appellant's prosecution , 


It is necessary, in the first place, to rote 
that the meetings at which the specckes 
complained  ageirst were mece čo rct 
appear to have been convered fer reli- 
gious purposes or for any definite reli- 
gious function. Tke appellant wesa peri- 
-patetic lecturer on questions of tke czy 
and had, it seems, unGerteken the tcsk 
of going round the districts “in order? to 
rouse the people of the” countryside toa 
sense of their riphts and resporsibilitics 
as citizens. His object wes avowediy 
political and his main theme waes- that 
most nebulous of human aspirations— Free- 
dom. This ''Freedom,' seid he, would 
come with the attaiament' of ‘‘ Home 
Rule," In his first speech he refeircd 
to the fact that his brother hed teen 
imprisoned for whet were keld to be geai- 
tious ufterances and hirted thet the leiter’s 
mantle had fallen on him; in bis second 
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speech, as appears from his own Version, 
he expressed in graphic terns Lis recliza- 
tion that he was himself in immi.e:t 
danger of going to jail on account of Lis 
preaching. '' When I smell my own flesb," 
he declares, “I obtain the odour of prison.” 
Itis thus patent that his audiences were 
not invited to listen to purely religious 
discourses such ag are usually deliverec 
by Budahist monks, and that the apryellent 
was fully aware of the risk he wes tekirg' 
ia dealing with matters not strictly ger- 
mane to his ordinary avocations. 


Next must be considered the poiri ot 
view from which the appellant's utters1 ces 
should be regardea. The learnea Assistant 


Government Advocate treats the speeches 


as if they had been logically arrergea, 
the various arguments and sequer.ces cire- 
fally thovght out and a sirgle sirister 
tiread running through the wLole f¢ tric. 
Eis is the angle of vision of tke Erglish 
recder of a written orction trerskted 
from the original. Corsciorslv or otlk«r- 
wise, he expectsit to co: form to tlesterd- 
arc of a similar effort Ey cr Eriglish writer 
and, though fairly wellacqueiicc witt 
the language in which it wes frorourced, 
fails, possibly, to realise Low it world 
effect the mind of tke Burmen Lecrer 
who merely listens to the speaker duiirg 
a short space of time, On tke otter kana, 
the learned Counsel for appellant, himselt, 
well versed in modren yolitics ard tke 
method of constitutional agitation, tarr.ot 
apparently see any harm in words, flr ses 
ana sentiments which arebut tke common 
stock-in-trede ‘of the ccmrgcere, Irt 
which, addressed to gatberirgs comp cesed 
mainly of rustics, uneccrstomed to tle 
language of politiciers ci dept to cerstite 
literally. watever they teer, may esstme 
far greater. significance. In my opinion, 
in oraer to decide whether or note speech 
coustitutes an. attempt Jo excite hatred, 
contempt or disaffection it should be view- 
ed from the standpoint of the type of per- 
sons to whom it was primarily eddressec. 
On the ,one hana, their Hmitetior s,: if erv, 
have to be takeninto account; on the other; 
the fact that the words iray: convey .to 
them a literal: meaning must rot :.Ltelcst 
sight of.: The time ana the’ place are also 
factors which-sbould be considered. 

[he aptellant’s. speeches are fully. set 
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out in the judgment of the Court below, 
and there seems. to be no advantage in 
‘giving them ferther publicity by repro- 
. ducing them here. I have read them 
several times ana have applied to them 
the test indicated above. 


The result, as regards the first of the 


two speeches, & that I am not satisfied. 


that the charge has beeh made out.” ‘Lhe 
learned Sessions Judge observes’ that 
thereis véry slight corroboration of Maung 
Maung's version of the speech. In out- 
. line, his version and the appellent's are 
practically identical, but it is admittea 
by. the prosecution that the former is in- 
complete, though the omissions are, with 
oue exception, Comparatively unimportant, 
I agree in the finding that the report was 
a substantially correct one, Iam unable, 
however, to reac into it the mear ings 
which have been deduced by the Court 
of Session. The speaker denounces in 
scathing terms the education that is im- 
‘parted in modren public schools ard ex- 
horts the people to support ‘‘ Mational” 
schools with a view to obtaining “ Home 
Rule." He complains that the Buddhist 
priesthooa is no longer supported by the 
State in the same way as it was under 
indigenous ‘rule, whereas the Anglican 
Church is liberally supported by the Go- 
vernment. He then advises his hearers 
to reject the form of Governmént commonly 
known as diarchy and condemns the high 
rates *of taxes and duties which result 
in:the high prices of commolities, such 
assalt. Ihen comes a statement in Maung 
Matng’s version that the present Go- 
verntent is unjust ana bad.e According 
to the accused himself, he said that they 
should not characterise the present bureau- 
craticaaministration as unjust and fetten; 
because, Whatever grievancesthe Burmars 
may be suffering from, they were due 
to their own iaabiljty to represenf matters, 
Itispossible that thestenographer missea 
the full force of this argument and, in the 
absence of corroboration .on this point, 
I must give the appellant the benefit of 
the doabt, The speech winds up with 
the cryptic remark that no one can make 
the Government hated but the Govern- 
ment itself. It is possible to read into 
this an innuendo but; in my view, this 
is one of those instances fn which; though 
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the statement by itself appears to be ob- 
jectionable, the Court must nót.look taa 
single sentence of an isuluted expression, 
hut take the speech as. a whole-and give 
it a full, free and generous consideration. 
As remarked by the learned "Counsel 
for the Crown, the appellant in -his first 
speech appears merely to have. been feel- 
ing his way and trying to gauge the temper 
of his audience with a view to leaairg 
up on a subsequent occasion to somethirg 
more, Reading the speech as a whole, . 
ana giving due weight to every peit ol it 
and undue weight to none, Í must bold 
fhat the words ntterea on tlis occasion 
by the appellant do not clearly revezl 
any intention on his part to excite ‘feel gs 
hostile to the Governmert. in tbe miras 
of those who heard him. He is, therefcre, 
not guilty onthe first charge, - ^ 


The speech of the 3oth June stands on 
an entirely different footing.. Here he ap- 
pears to have got into his stride, as it were, 
and brings forwarc instance upon instance 
of poverty and distress among the people 
which, according to kim, is directly due 
to a Government which is like a Govern- 
ment in the hands of base, evil, intriguing 
and thieving .rulers and is, therefore, the 
people's enemy. He then exhorts them 
to bear patiently with the enemy and to 
cultivate the four kinds of strength, viz., 
wezlth, knowledge, codrage and unity. He 
then next quotes 2 sterze froma Bucdhist 
work which enjoins paticnce:until a suit- 
able opportunity occurs when they skould 
tise up ond strike like a viper or cobre. 
Another prominent feature of this speech 
is a parable concerning a crow that pre- 
tended piety but, when opporturity offered 
itself, coinmitted depredations. The pro- 
secution urge thatthe crow here ismeant ` 
for the British Government but the reference 
is ambiguous, and, according to Maung 
Kan The, the principal witness cited to 
corroborate Maung Maung, ‘‘ The accusea 
phongyt warned the audience not to 
allow persons like this crow in their asso- 
ciations; otherwise the associations would 
he wrecked.” In this particular. instance 
also, Iam bourd to hold that no offence 
against the Government was intended. In 
theaest of the speech the speaker rambles: 
from topic to topic, but one impottent in- 
function appears over and over again, véz; 
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tie fostering of the four kiuds of strength 
Waich, when acquired, will enable the 
people to strike a strong blow in order 
to get' over their misfortunes, Counsel 
lor the appellant urges that the action 
thus advocated by the lecturer was no- 
thing more then constitutional agitation, 
but it is here that the Court must look 
to the natural and probable effect of the 
words in the minds of those who actually 
heard them; aad, since every man is pre- 
sumed to intend the ordinary consequences 
of what he does orsays.: I must hold that 
in his secoad speech the appellant intended 
to rouse feeliags of hatred, contempt or 
disaffection towards the Government, and 
ia particular to advise his hearersto strike 
a blow for political freedom. He is, there- 
fore, guilty on thesecond charge. 

As to the sentence that should be passed 
on him, though the appellant’s profession 
carLot save him from the consequences 
of his offerce, due regard must be paid 
to the fact that rigorous imprisonmen 
fot any appreciable period is in itself 
a severe penalty fot a person accustomed 
to sedentary habits and an easy and com- 
fortable monastic life. At the same time, 
it must be admitted that simpleimptison- 
ment has no terrors for one who has de- 
dicated himself to a life of seclusion and 
austetity; and the fact that this species 
of offence, unknown in Burma in the past, 
appeats in recent years to have become 
fairly common, calls for a deterrent sen- 
tence, though the term of imprisonment 
should not necessatily be as lengthy as 
m ght be the case where simple imprison- 
ment is awarded. 

I reverse the conviction and sentence 
on the first charge, and while confirming 
the convict on on the second charge, direct 
that the sentence be redu.ed to ore of 
nine months” rigorous imprisonment. p 


raih 


Z,E. & W. C. A. 
Order accordingly. 


~~ 


INDIAN CASES, 


957 


PATNA HIGH COURT. 
CRIMINAL, REVISION PETITION No, -178 
OF 1923. 

April 30, 1923. 

Present ;—]ustice Sir John Bucknill, Kv, 
NAND KISHORE MISSIR—PETITIONER 

versus e 
KALIKA MISSIR AND OTHERS— 
OPFOSITE PARTY. 


Procedure—Pelition to Police veportéd false- 
Subsequent petitionto Magisirate—HM agistrale, duty 
of. 


When a charge made by a person is designated 
in a Police report as false, he is entitled to file a 
petition before a Magistrateimpugning the correcta 
ness ofthe report. The Magistrate must regatd this 
petition as a complaint and the complainant is 
entitled to have the persons complained against 
tried on the charge, or else his statement must 
be recordedonoath and his complaint dismissed, 
[p. 958, cols, 18 2.] 

Jogendra Nath Mookerjee v. Emperor, 33 C. 
1] 10 C. W, N. 158;2 C. L. J. 228; 2 Cr. In J. 615, 
followed. 


Appeal from an order of the Sessions 
Judge, Arrah, dated the 7th February 
1923, confirming that of the Sub- Divisional 
Officer, Buxar, dated. the 3oth January 
1923. 


Mr. G, C. Pal, for the Petitioner, 


Messrs, P. Dayal and Mahabir Prasad, 
for the Opposite Party. 


JUDGMENT.—This is an application 
madein criminal revisional jurisdiction on 
behalf of one Nand Kishore Missir. The 
circumstances under which this applica- 
tion is made appear to meto be somewhat 
peculiar, On the 30th January last the 
Sub-Divisional Officer of Buyar aismissed 
the complainteof the applicant that he had 
been assaultea. The applicant applied 
to the Sessions Judge asking for further 
enquiry; but his motion wes rejected on 
the 7th Februsry last. . It is these orders ^ 
which the applicant now asks should” be 
Set aside. 


Now, there is no doubt that there was 
a somewhat serious aflray and there is 
also no doubt that the complainant was 
somewhat severely injured. Itissaid-that 
he received no less than seven injuries 
including two punctured wounds on the asm 
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and onthe chest. He made a complaint to 
the Policeand the Policesubmitted a lengthy 
report. It would seem that although the 
Police fully thought that there had been an 
attack made on the applicant, yet they 
Consiaerea that some part of the story 
which he put, forward and in particular 
with regard to the locality at which the 
. affair occurred was not true; and, so faras 
Icen see, on this ground, the Police Officer 
writes 2t theclose of his report: *"IheSub- 
Inspector supervisea the enquiry on Jan- 
‘uary 3,1923, ana orderea me to | submit 
. final report false and hence I am submitting 
the final report false," Now, when the 
complainant became aware of the attitude 
which the Police had taken up he wrote 
-a long petition to the Magistrate which was 


“in effecta iadictment of what the Police 


had done. He asked that this petition 
should be treated as? definite complaint, 
“that he should bè examined on oath and 
that proper enquiry shoula be made into 
the matter as requirea by law. But the 
Magistrate did not take any such steps. 
All that he seems to have dore was .to have 
visited the locality where the affair is said 
tc have taken place and to have come to the 


conclusion that, for some reason or other ` 


which- he does not give, “there could not 
possibly have been any mar pit. on the 
disputed field.” Itis very aiffcult to say: 


how it was possible aefinitely to arrive 


atsucha conclusion; but I gather from. the 


Police report that there must “have been . 
no signs of disturbance’ on the land where ` 
' the complainant said he had been “injured. 
That matter, liowever, appears. to me 
to have been somewhat ” prematurely 


decided, ‘he Magistrate then -dismissed 
this petition.” In the case of Jogéndra 
Nath Mookerjee v, Emperor (1) it is clearly 


laid down that where 4 person having made . 


a charge against another finds thet the 
Police report deSignates his ch:ege zs false, 
he is entitled to file a petition before the 
Sub-Divisional Officer impugning the 
correctness of the Police report., The Magis- 
. trate must regara this petition as a com- 
plaint and the complainant is entitled to 
have the persons complained against tried 
_ on the charge, or else his-statement, “(that 


- — (r) a3C. 1110 C; WON, 158120, Yn Je 228 
20r. Les J. 615. + : i 
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isto say, the complainant's statement) 
must be recorded on oath and his com- . 
plaiut dismissec, | AE. 

-- I think, therefore, that the order in this 
case made by the Magistrate is probakly 
in law bad; but, ` even -if it was not ‘so; I 
should still be strongly - inclined; under the 
circumstances of this case, to interfere and 
to direct that further enquiry should take 
place. I think the circumstances are such 
that it certainly is desirable thet this 
case’ snould be further enquired into; 
ana, therefore, I airect that the order of the 
Sub-Divisional Officer of Buxcr of tke 30th 
Tanuary -1923 and thit of tke Sessious 
Judge of Shahabad of tle 7th: Fekruery 
last besetaside. Ifurtker direct thet the 
petition of the 29th January icst of the 
complainant be treated «sa forme] com- 
plaint ard that the er quiry `s} <1] proceea 
eo that complaint in accordance with 
aw. i : 


Inquiry ordered, 


KS D&W. CG, A, ` 
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MADRAS HIGH COURT. 

. CRIMINAL REVISION CASE No. 506 or 1922. 
(CRIMINAL REVIFION PETITION No. $91 
OF 7922.) 

March 22, 1923. 
Present :—Justice Sir William Ayling, KY., 
aud Mr, Justice Odgers. 

ALAGA PILLAI—Comp.arnant— 
PETITIONER 

terus ; 
> EMPERCOR—- OPPOSITE PARTY, 
Criminal Procedure Coda (Act V of 1898), 
8$. 39—sOpium Act (I of 1878), 6. 3==!! Spectal 
empowering, what amounts to. 
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. A Notification of the Local Government empower- 
ing Second Class Magistrates of certain places in 
the Presidency mentioned in a list appended to 
the Notification, by virtue of their office to try 
cases under the Opium Act, amounts to a * special 
empowering" within the meaning of section 3 
of the Opium Act. , i 
Mahomed Kasim v. Emperor, 28 Ind. Cas. 156; 
I7 M. L. T. 191; 2 L. W. 233; (1915) M. W. N. 
269316 Cr.. In J. 268, refetrred to. 


Petition, under. sections 435 and 439 cf 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional 
First Class. Magistrate of Madura Town, in 
Criminal Appeal No. 60 of 1922, preferred 
against the judgment of the Court of the 
Second Class Magistrate, Tirumangalam, 
in Calendar Casé No. 323 of 1922. 

Mr. V. N. WMenkaiavaradachari, 
Petitioner. AK JE 

the Public Prosecutor, for the Crown. 


for the 


ORDER.—The only point raised .in this 
Criminal Revision Case is, that the Magis- 


trate who tried the case, the Second Class 


Magistrate of Tnirumangaiam, has not beeu 
empowered to try cases under tbe Opium 
Act, 1 of 1877, as required by section 3 of 
the Act. We are tefetred to a Notification 
of Government published in tue For St. 
George Gazette under date 4th june r915 
which empowers the Second Class Magis- 
trates mentioned therein by virtue of their 
office to try cases under tue Opium Act, 
The Secona Class Magistrate of Thirumanga- 
lam is mentioned in tue list appended to 
the Noti£cation. We entertuin no- doubt 
whatever that this is a “special empower- 
ing’ of the person hoiding that office. in 
virtue of his office within the meaning of 
section 29 of the Criminal Frocedure Code 


and wouid satisfy the requirements referred — 


to ky the learned Judgcs in -Mahomed 
Kasim v, Emperor (1). 
The petition is dismissed. 


V.N.V. e _ Petition dismissed, 


(t) 28 Ind. Cas. 156; 17 M. L. T. I91s2 L. W. 
233) (1915) M. W. N. 269; 16 Cr. I, J. 268. 
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~ MADRAS- HIGH -COURT.. 
. CRIMINAL REVISION CASE No, 894 OF 1927 
, CRIMINAL REVISION PETITION No. 747 
. OF 1922. 
April 24, 1923. . 
Presem, Sir Walter Schwabe, Kr., 
Chief Justice, Justice Si Francis Old- 
field, KT., Mr. Justice Ramesam Mr, Justice 
Devadoss, and Mr. Justice Coleridge. 
- “DHARMA SINGH--Accusftp— 
|. ^ ^" PETITIONER 
| — VeéFSUS SM 
l EMPEROR --OPPOSITE PARTY, ~ 
Criminal Procedure -Code (Act V of 1898), 
5. 342 (1), Chapter X XII—Summons-case tried 
summarily—S. 342, applicability of. : 
: The provision contained in section 342 of the 


_ Criminal Procedure Code. is inapplicable to.sum- 


ordinary manner, : 

Petitions under sections 435 and 439 of 
the Coae of Criminal Procedure, 1898, 
praying the High Court to revise the order, 
dated the 16th November 1022, of the 
Court of the Bench of Magistrates, First 
Class, Coimbatore, iu $, (C, No. 152” of 
1322. l 


mons-cases whether tried summarily: or in the 


for’ the Petitioner. ... 

The Public Prosecutor, for the Crowa. 
. ORDER. — This case- raises: the same 
poiat'as Criminal’ Revision Case Y6, 691*, 
the only difference being that it was-tried 
summarily under Chapter. XXII... In out 


» 


judgment, there is no difference between 
Summary trials of summous-cases und the 


ordinary’ triuis of -summons«cases. ^ This 
petition must be dismissed. The sentence 
is light but, iu the circumstances, ás he has 
wlreatty Dee releasea and only nas 3 few 


more days to serve, we reduce the sentence - 
z & 


to 11 days, 
v. N. v. _~ . Y -* 2. - 
Z. K. | Sentence reduced. 
*Page 94 9 of this Vol, ante, p Ed] 2 


^ zs ue 
Part 





Messts; WL, &thirajand M.C. Sridharan, 


_ 
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RANGOON HIGH. COURT: 
CRIMINAL REVISION PETITION No. 24-B or 
LEM : 1923. . M 
March 15, 1923. 

"Present :—Mr.-Justi:e May Oung. 
- EMPEROR-~ PROsECUIOR 
€ versus 
‘. ANNAW DIN—Accusmp— RESPONDENT: 
' Penal Code (Act XLV of 1860), s. 225B— 


Offering résistance or obstruction io lawful appre- 
hension, what constitules— Absconding, whether re- 


sistance or obstruction. 

In order to justify the conviction of a 
person under. section 225B of the Penal Code, 
for the offence of intentionally offering resistance 
or illegal obstruction -to the lawful apprehension 
of himself, something more than.metre absconding 
is. required; there must be an overt act of resistance 
or obstruction; some active opposition by show 


of -force. . 
King-Emperor v. Gun Pal, 1 U. B. R. (1904-06), 


Penal Code 29; 4 Cr. L. J. 287, referred to: 


Criminal revision, being review cf an 
order of the Sub-Divisional Magistrate, 
Kyauktaw, dated the 23rd November 
1022, passed in Criminal Regular Trial 
No. 107 of 1922. 

, JUDGMENT.—TIhe respondent, © , An- 
nawdin, failed to pay-capitation-tax due 
by him and.a warrant for his arrest was 
therefore; issued to the Village Headman, 
Omthe latter's going to execute it, the 
respondent, who saw the headman from 
a distance, ran out of his house and abs- 
condeg, The headman then -appled for 
asummous against the respondent on a 
charge .under section 172, Indian Penal 
Code, but the Mag strate holding, nightly 
that that section is inapplicable;.. dismiss- 
ed.the complaint under section? .203, Code 


- of, Criminal Procedure. . On revision, the 


learned District” Magistrate held it probable 
that the Legislature intended. section 
225B, Indian Penal Code, to apply to such 
&-case, and sought to- distinguish +t -from 
the case of King-Emperor v. Gum Pal: (1). 
He ceuld himself have ordered further 
enquiry but as he thought it doubtful 
whether section 225B applies to the facts 
of not and as the point is likely fo come 
up again he reported the case to this Court 
for orders. 

In order to justify a conviction of a person 
under section 225B, Indian Penal! Code, 
x Aa B. R, (1904-00), Penal Code 20] 4 Cr. 
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for the offence of intentionally: offering 
res;stunce or illegal obstruction: to the 
lawful apprehens on of himself; something 
more than mere absconding is required: 
there must be an overt act of resistance 
or obstruction, some- active opposition by 
show’ of force. - m eas 

It may seem anomalous that, while the 
law punishes a person who absconds in 
orderto avoid béing served with a summons, 
notice ox order, there should.be no provision 
for punishing one who .absconds to avoid 
arrest under a warrant, Butin the latter 
case, the law provides certain ‘coercive 
procedure.which may. be followed. in the 
alternative and hence the recalcitrant does 
not enjoy impunity. In the case:ofa war- 
rant issued by a Criminal Court, there isthe 
procedure by proclamation. and: attachment 
(sections 87 and 88, Code'of Criminal Pro- 
cedure), Under rute 107, read with-rule gz 
of the Rules made under the Burma 
Land and Revenue Act, 1876, .an- atrear 
of capitation-tax may be realized as if 
it were the amount of a decree for money 
passed against the defaulter in. tavour 
of the ithugy? in the manner -prescribed 
by.the Code of Civil Procedure; hence if 
the: defaulter absconds in order to. evade 
arrest his property can be attached and 
sold in execution. dE 

I therefore, hold that section 225B, Indian 
Penal Code, does not apply to the case 
since thete was no resistance or illegal 
obstruction. | 


Z, X, Order accordingly. 
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RADHIKA RAMAN V. SATNARAIN KOERI; 
PATNA HiGH COURT. 


APPEAL FROM APPELLATE DECREE  : : poe : 
- +  .of two-thirds of Mauza  Rajadih which 


No. I170 OF IQ2I. 
July 16, 1923. . 
Presenti—Justice Sir B, K. Mullick, KI, 
and Justice Sir John Bucknill, KT, 
Raja RADHIKA RAMAN AND ANOTHER 
— PLAINTIFFS—APPELLANTS 
; VEYSUS 
SATNARAIN KOERI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
- Landlord. and ienant— Lease of undetermined 


area— Area determined in vent suit-~Subsequent suit - 


on basis of Record of Rights—Res, judicata. 

A village with fixed boundaries was leased at 
a rental of Rs. 2-4-0 per bigha peranuum, The 
lani was roughly estimated at 675 bighas but it 


was agreed that if the land was found less or more 


Ou measurement, the rent would be reduced or 

enhanced accordingly. Ina rent suit between 

the lessor aud the lessee it was held that the 

area of the village was 100 bighas. Subsequently 

there was a Survey of the village and its area 

was entered as 545 bighasin the Record of Rights. 

The lessor then brought a suit for renton the basis 

of the area entered in the Recorl and urged 

that at best the finding in the previous suit was 

conclusive forthe years in suit in that case and. 
could not bind the plaintiff for all time: - 

` Held, that the finding in the previous suit was 

yes judicata; a fixed parcelof land was demised 

whose boundaries were known andthe only ques- 

tion was what was the area of that parcel- And, in. 


the absence of encroachment, increment, fraud or. 


error, it was not possivle, when once that question 
had been answered, to urge that the decision was 
‘not bindiug in all future litigation. [p. 963, co!.1.] 
Pranhissen Bagchee v. Moamohinee Dassee, 17- 
W. R.33 Lakhi Narain v. Sri Ram Chandra 
Bhunya, 11 Ind. Cas. 212; 15 C. W. N. 921; t4 C. 
L. J-146, Dhrupad Chandra Koley yv. Harinath 
Singh Roy, 45 Ind. Cas. 660; 27 C. L. J. 563, 22 C. 
W. N. 326, Kesho Prasad Singh v. Tribhuan, 39 
Ind. Ci. 611; 2 P. L. J..76; r P. L. W. 409,- 
Bishun  Pragash:. Narayan Singh ^v. <Achatb 
Dusadh, 66 Ind. Cas. 82; 1 Pat. 459; (922) a. I. 
R. (Pat.) 215, 3 P. L. T. 807, distinguished. 


In a suitby a landlord against.a tenant fot. 
recovery of enhanced rent, if the landlord can 
prove what was the area upon whicb rent has been 
ps and whatis the increased area upon which 

e claims rent, the Court will give him a 
cectee in respect of the excess. [p. 963, col. 2.] 

. Appeal from a decision of the District 
Judge, Shahabad, dated the ‘6th April 
I921, modifying a decision of the 
Subordinute Judge, Shahabad; dated the 
ath January 1920. . ; 

Messrs. C. C. Das and Shiveshwar Dayal, 
for the Appellants. ,  - 

Messrs. Lakshmi Narain S0: gh and Rat 
Bipin Behari Saran, for the Respondents. 
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2 JUDGMENT. ; 
Mullick, J.—The plaintiffs are proprietors ` 


in the year 1878 was leased in its entirety 
by two registered patias by the predecessors 
v1 the plaintiffs and the remaining proprie- 


. tors to the predecessors of the defendants. 


The patias and the corresponding kabu- 


Myats recite “that the entire Mauza Rajadih 


original with.its dependencies comprising 
an area of-675 bighas of lend without 
measurement is given by Zsiimrari patta for 
cultivation from the. year 1287 b. S. at the 
rate of Rs. 2-4-0 per bigha,’’ and there is a — 
clause-at the end which runs as follows :— 
“ The rent of so much of the said lend. 
as will be found less by measurement 
shall be?reduüced at the above rate, the 
rent of so much land as will be found in 
excess shall be increased at the said rate." 
“On the 21st October 1918 the plaintiffs 
brought the present suit for rent in res- 
pectof the Years 1322 to 1325 P. S. and 
claimed atthe rate of Rs. 2-4-0 per bigha on 
a total area of 545 bighas 16 kathas and 11 
dhurs shown és the srea of the mauga in 


“the Recora of Rights finally published in 


1912. The.defendents contest the suit and - 
allege that the rent ‘was Rs. goo for the 

entire mauza per annum: The Subordinate 

Judge by his decree cf the 7th January 

1920 lias accepted the plea of the defend- 

antsand decreed the suit accordingly. : 

:In appeal the District Judge has come 
to the same conclusion except with regard 
to the cleim for the Yeer 1322 ;-he~. has 
found that the claim for this yearis barred 
by limitation and he has allowed the cross- 
appeal of the tenants in regard to it, 

The present second appeal is . lodged 
ageinst the Subordinate Judge's'decree of 
the 6th Apri! 1921. MY 

Now, it has been contended by the learn- 
ed Counsel for the appellants that- the 
learned Subordinate Judge Las misteken: 
the scope ob the suit in declining to hold 
it to be a suit within the provisions, of 
section 52 of the Bengal Tenancy Act. 
Now, on this point the pleint is the best 
test, I have read the pleint carefully 
and I do not find any mention of what 
was the previous area upcn which the pre- 
vious rent was paid, Itis certainly stated 
that the present area was 545 big was odd . 
and that the rental stipula ted is Rs, 2-4-0 . 


oE: 
RADHIKA RAMAN 9, SATNARAIN KOERI. | 


per bigha bat there is nct a wora about 
the previous area which the tenants held 
ani upon waich they were paying rent, 
In my opinion the suit is a plain rent suit 
based upon the mokarrart patia and the 
decisicn depends upon a pure question 
of fact. The omission to state the pre- 
vioiis area wis, in my opinion, intentional 
fer (tle plaintiffs are apprehensive thet 
if théy were tc admit ‘that the previous 
area upop which rent was paid was 400 
bighas; (which is now stated to be the area 
in argument beforeus) they would at once 
. be, confronted with the plea of res judicata 
based on previous .litigation concerning 
this mauza, 
“Therefore, in my opinion, both the 
Strbordinate Judge and the District Judge 
were right in treating this as a case based 
upon the patta ; and the only question in 
thécase is the proper construction of that 
document and whatis the true area upon 
which rent was payable, 

Now the patta itself leaves the area 
in: question uncertain. The land demised 
is:described os Mauza Rajadih which, 
according to the Revenue Survey; hes cet- 
tain fixed and defined boundaries, it is 

_adistinct parcel of land the area of which 
at the time when the mokarrarl patia was 
given had not been ascerteined by the 
parties, and was estimated at a rough 
guess et 675 dighas; but a proviso was 
inserted in the lease stating. that upon 
future measurementif the area was greater, 
more rent would be psid, and if the area 
was sneller less rent would be paid. 
The question is, whether anything has 
happened between that time and the suit 
which enables the Court to find that the 
area has infact been ascrteined and per- 
manently fixe. 

On behalf of the appellants itis contended 


that the area had never been fixed before. 


the Scientific Survey of 1912 and that ve 
are bound to eceept the Recomi of Rights 
ando assessrent on 545 bighasodd. Tle 
respondents, on the cther hand, rely on 
pievious litigation between the plaintiffs 
who were then proprietors of æ one-third 
share in the mauza, and themselves or 
their predecessors. The first of these cases 
wasa suitinstituted in 1908 for the recovery 
of the rent of the years 1312 to 1315 F, S$, 
It appears from e judgment of Sir Le wrence 
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Jenkins and Mr. Justice Chatterji of the 
Calcutte High Court, dated the gtk August 
1912, that the contention of the tenants 
was that they were liable to pay a consoll- 
dated rent of Rs. 900 only per annum and 
the learned Judges, while not accepting 
the contention that the plea wasin effect 


“a variation of the terms of the registered 


patia, directed that further inquiry should 
be made in order to determine whether 
or notin the cireumtances a payment cf 
Rs. goo for many yeers did not raise a pre- 
sumption that there hes been such a 
measurementas would account for this pay- ` 
ment. The cese was accordingly remanaed 
and on tl e 12th November 1914 the Addi- 
tionl District Judge of Shahabad held that 
the ares of the mauza wes not 675 bighas 
but thet the rental payable by the defend- 
ants wes a sum of Rs. goo per annum; 
There was no specific finding thet the area 
was 400 bighas but it is clear that 
et the rate of Rs. 2-4-0 per bigha the 
area in the opinion of the leerned Judge 
was 400 bighas. l 
Apparently, no further appeal was made 
to the High Court, but the struggle bet- 
ween the parties was not ended and we 
find that in respect of the years 1316 to 
1321 there was again a suit in or about 
the year 10915. Tr 
Prom the judgment of Bebu Abi- 
‘nash Chandra Nag, Officiating Subordinate. 
Judge of Shehabad, dated the oth May. 
1916, we find that the plea taken by the 
defendants was again the seme as Im, 
the previous: litigation and the material. 
issues framed by. the learned Judge 
were:—' (2) Whether ‘the suit 18 
res judicata ”. and * (3) Whatis the yearly. 
rental?” and ''(s)ía) What number 
of bighas of the standard of measurement: 
contemy lated in the grant is contained: 
in the villege. The learned Subordinate 
Judge found that the judgment of, tie 
Additional District Judge in tle previous 
litigation was res judicata as to the ques: 
tion of rent. Healsofound that the yearly. 
rental was Rs. goo. He furtherfound that 
the erea of the mauza was 400 bighas and 
he, therefore, declined togive the plaintiffs 
a decree at the rate of Rs. 2-4-0 per bigha 
on the area recorded,in the Cadastral Sur- 
vey Record. That case was.teken on 
appeal] to the District Judge end after ii 
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had been once remanded it was finally dis- 
posed of by Mr. F. G. Rowland on the 23rd 
August 1916, who disagreed with the Sub- 
ordinate Judge on all points ana decreed 
the suit, There was then a second appeal 
in the High Courtat Patna ende Division 
Bench of this Court passed the following 
judgment on the 6th July 1918: ' We 
feel that inthiscase the decreeof the Dis- 
trict Judge must be discharged and that of 
tue Subordinate Judge restored. The lesmed 
Subordinate Judge found as a. fact that 
itwas res judicata thet the rent up to 1315 
wesat ms. goo per annutr. 2nd this was cer- 
tainly so and this too wes in accordance 
with the finally published Record of Rights. 
Tue learned District Judge was of opinion 
that it wss open to him to enquire what 
the rents should be. This was nct in 
accordance with section 51 of the Bengal 
Tenancy Act. In order tc clsiina higher 
rate of rent than Rs. 900 per cnnum the 
pleintiff was required to prove either a 
novation of the contract or a decree ci 
Court changing the rete of rent. A decree 
will, therefore, be made ot the rate of 
R3. yoo per annum, without prejudice to 
any suit whch the plaintiff may wish to 
bring for ‘enhancement of rent on the 
ground of increase of:erea." 

It is contended by the appellants before’ 
us that the present suit is in eccordence 
with'the above directions given by their 
Lordships. Jc. 

In my opinion, in view of the previous 
litigation, no suit for enhancement cen lie. 
It is clear to my mind that the Division 
Bench of the Calcutta High Court, finding 
th.t the tenants had for a considerable 
period of time paid Rs. goo per annum, 
directed a remand for the purpose of ascer- 
taining whether the aree of Mauza Rajedih 
had been ascertained by measurement or 
fixed by arrangement between the parties 
and the reply given by the officer, who heard 
the case on remand, was that the area 
so ascertained or fixea was 400 bighas. 
In the judgment of Babu Abinash Chandra 
Nag, which was aff: med on appeal by the 
High Court, the finding was clear and dis- 
tinct, that the conclusions arrived at by 
Mr. Ali Ahmed, the Additional District 
Judge, were res judic@ia; and itis now, ip 
my opiniott, too late in the day to attempt 
to urge that the findings of these two 


- (3), 
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Courts on that question can be re-opened. 
It is contended that at best those findings 
were conclusive for the years in suit in 
those cases and that they cannot bind 
the plaintiffs for all time. In. my 
view the issue upon which a remand was 
ordered by the Division Bench of the Cal- 
cutta High Court was: ' eWhat was the 
area of the mause as settled between the 
parties ? ’’ and it is not possible, when 
once that question was snswered, to urge 
that it was not binding in all future liti- 
ga tion, 

Rcliance has been placed by the learned 
Counsel for the appellants on various ceses 
besinning from Prankissen Bagchee v. Mon- 
mohinee Dassee (x); of the rest it is only 
necessary to refer to  Lakhi Narain 
v. Sri Ram Chandra Bhunya (2), Dhrupad 
Chandra Koley v. Harinath Singha Roy 
Kesho | Prasad Singh v. Tri- 
bhuan (4) and Bishun Pragash Narayan 
Singh v. Achatb Dusadh (5). In all these 
cases the principle is quite clear. If the 
landlord can prove what was the area 
upon which rent has been paid and what is 
the increased area upon which he claims 
rent, then the Court will give him a decree 
in respect of the excess. In this case that 
principle does not apply. Here there is 
no question either of encroachment or 
increment or of fraud or error. A fixed 
percel of land was demised the boundaries 
of whick were known and the only ques- 
tion was, what wes the area of thet parcel, 
Now if the landlord hed by a previous 
measurement found the area of the mauga 
to be 40: bighas and ke had shown.that 
tLe measurement was either fraudulent 
or erroneous, it might have been possible 
for him in that cese to claim on the 545 
bighas recordfd in the Record of Rights 
provided the standard of the measurement 
was the seme, but there the land hes not 
altered anq@itsarea hos heen adjudicated 
üpon by a Court whose decree is final, 
In my opinion the fincing that the area 


(101; W. R 
(2) 11 Ind? 


46; 
)451nd.Cas.660;27C.1,..].563;22 € W.N. 


* 33. 
as, 212; 15 C. W, N, 921514 C. In 
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(4) 39 Ind, Cas, 611; 2 P. L. J.276; 1 P. I. W. 
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is 400 bighas is binding upon the parties 
so long asthe contract subsists ; ana it 
is noteworthy thatBabu Abinash Chandra 
Nag held that, owing to the difference 
in the standard of measurement between 
the Cadastral Survey and the standerd 

‘prevalent at the time when the patia wes 
executed, it wagquite possible thet the 545 
bighas were the equivalent of the 4oc 
bighas in respect of which rent had alwayr 
been paid. 

Our attention has been drawn tc the fact 
that aefendent No. 11, who isthe co-sharer 
of the remaining one-third pert of the mauza, 
relaized in Igri rent according ty- tke 
area recorded in the Cadsstral Survey. Itis 
not quite clear Low this area was found to 
be the-correct area in 1911 when the Record 
of Rights was not published until 1912, 
but cne explanation m y be thet tke 
Record of Rights commenced in 16c9 and 
that tne plaintiff inthat suit took the eree 
from the d aft Record cf Rights, But tke 
question, whether the plaintiffs in the pre- 
sent suit ere entitled to rely upcn the 
decree given to their co-sharer, has been 
considetrea by the Si horainete Jucge and 
after taking it into account he is still 
unable to decree the present claim on the 
footing that the true area is 545 bigkas 
odd. In my opinion the learned Subordi- 
nate Judge was correct. 

Thereis, finally, tl e question of the cross- 
appeal which has been decreed by the Dis- 
trictducge. The point of limitation cocs 
not seem to have been pressed in tLe Trial 
Court, butit was argued before the District 
Judge, and itis quite clear that the learned 
District Juages decision ds erroneous 
on this point. The learned Judge finds 
that the tent for 1322 is barred by limita- 
tion. -If, as it appears to be the case, 
the period of limitetion is 6 years 
(the mokarrari patia being a registered 
document) then, obviously no «question 
of limitation can arise. Bul even if it 
wer? held, asthe leatred Judge seems to 
have held, that 3 years is tke period 
of limitation, then the period in this 
case expired on the 24th September 1918, 
anditis admitted that the Civil Court was 
then closed and did not re-open till the 
2īst October 1918 when tbe plaint was 
filed in Court, Therefore, the smit wasin 

time: | 


Tle result, therefore, is thetthe apreal 
wil be decicecin a mocified forn ; tle 
decision of tLe District Jucge with regird 
to the rent for tLe yer 13:2 will Le set 
aside and the plaintifís will te entitled 
to a decree for the full amount at the rete 
ellowed by the Subordinate Judge whose 
cecree will be restored. 

With regard to costs, the defendants will 
get their full costs as allowed by tke Sub- 
ordinate Judge for Lis Court; in respect 
cf the costs incurred by them in the Court 
of the District Jucge ara in this Court 
tiey will get five-sixths of the costs in 
each Court, - 


, Bucknill, d. -1 


agree. 


Appeal allowed. 
N. E. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1637 OF 1921. 
April 17, 1023. 

Present — Mr. Justice Daniels. 
RADHA KRISHUN SHUKUL AND' 
OTHERS— DEFENDANTS — APPELLANTS 

DEN SUS 

NOKH LAL SHUKUL AND ANOTHER 

—PLAINTIFFS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. V I, 

y. 4—Fraud—Suit by minor to set aside compro- 
mise—Pleadings——Particulars—Buyden of proof. 

If it is sought to set aside a decree.on the ground 
of fraud, the allegation of fraud must be clear, 
definite and specific. [p. 966, col. 1. 

Nanda Kumar  Howladav v. am Jiban 
Howladar, 23 Ind. Cas. 337; 41 C. "990; 18 C. W: 
N. 681; x9 C. L. J. 457, relied on. 

There is no warrant for the proposition that ifa 
minor on coming of age comes forward to challenge 
8 decree passed against him on tle basis oi a com- 
promise, even though he does not allege in what 
way the compromise was invalid, the burden is 
immediately thrown upon the opposite patty 
of establishing that sanction to the compromise 
was duly given and that all the proceedings in 
the suit in which the decree was passed "were 
regular. [p. 665, col. 2.] 

Pariab Singh v. Bhatuti Singh, 21 Ind. Cas. 
288; 35 A. 487; 17 C. W. N. 1165; (1913) M. W. K. 
785; 14 M. L. T 299; 25 M L. J. 492; 11 A. L. J. 
gor: 16 O. C. 247; 18 C. L. J. 384; 15 Bom. L. R. 
1001; 40 I. A. 182 (P. C), Ganesha Row v. 1vlja 


Ram Row, 19 Ind. Cas. 515; 26 M. 295; 17 C. W.. 


N. 265; 11 A L. J. 589; 18 C. L. J. x; 15 Eom. 
L. R. 626; 14 M. L. T. 1; (1913) M. W. N. 575i 
25 M. L. J. 150; 40 I. A. 132 (F. C.) and Ladré 
Prashlad v. Gopal Behari Lai, 5o Ind. Cas. 752; 
4I A. 553; 17 A. L. J. 789, distinguished. 

. second appeel from s cecree of tke 
District Judge, 
July, 1921. 


Ghazipur, dated the 1st 


) 
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Dr. M. L. Agarwala, for the Appellants. 
rh Haribans Sahai, for the Respond- 
ents, 


JUDGMENT.—The suit out of which 
this appeal orises was brought by the 
plaintifs to set aside as not binding 
on them e compromise in a previous 
suit, aated 12th January 1920, entered 
into by their elder brother Sita Rem 
as their guardien ad litem. The pleintiffs 
and their elder brother.Sito Ram cre tle 
sons of one Ram Sunder. There hod 
been a partition between Ram Sunder 
and his brother Nokh Lal, the answering 
defendant in the ` present case, 
Sabsequently, Nokh Lal brought a suit 
egsinst the plaintiffs end their elder 
brother alleging thet the -portition was 
vitiated by fraud-and that the sons of 
Ram Sunder had, in consequence, obtained 
possession of more t1 an their proper share. 
This suit was ultimately "compromised, 
Sita Ram entering into the compromise 
on his own behalf and also as guardian 
ad litem of his minor brotkers, the plaintiffs. 
The only ground on which the plaintiffs 
In their plaint sought to set aside the com- 
promise is contained in paragraph 3 of the 
plaint in which they allege :— 

“Defendant No. I (4. e. Nokh Lal), 
having practised deception upon the plaint- 
iffs and the defenaant No. 2 (1.e., Sita Rem) 
and having colluded with him filed a regular 
suit in this Court in respect cf the culti-- 
vatory holdings with which the defendent 
No. I had no concern and mede tke ploint- 
iffs also a party to the suit under the guar- 
dienship of defendent No. 2. Defendant 
No. 2 transferred the land in question to 
defendant No. I under on invalid compro- 
mise filed in the said suit." 

The learned Munsif dismissed the suit 
on the ground that the compromise was a 
bona fide settlement of a family dispute 
which had been fsirly arrived at end had 
subsequently been acted upon by all the 
parties, and that it was binding on them. 
It would perhaps have simplified matters 
if the learned District Judge in appeel 
had given a finding on this issue. He 
considered, however ethat it was unneces- 
sary todo so 8s no specific: fraud viti- 
ating the compromise hed been either 
alleged or proved in the case. Hé also 


considered that, until some ground for 
impeaching the compromise had been made 
out or at least alleged, he was entitled 
to adopt the maxim omnta rite acta esse 
presumuntur and to assume the validity 
of a compromise which was accepted 
by the Court and embodied in its dectee. 
The appellants’ gontention is that if 
a minut on coming of age comes forward 
to challenge a decree passed against Lim 
on the bosis of a compromise, even thorgh 
lie does not allege in what way the com- 
promise was invalid, the burden is imme- 
diately thrown upon the opposite party 
of establishing thet senction to the com- 
promise was duly given and that all the 
proceedings in the suitin which the de- 
Cres was passed were regular. This is 9 
very bold, not to say a startling, proposi- 
tion to put forward, and I know of no 
authority which can be edduced in support 
of it, It is certeinly not borne out 
by the enthorities on which the learned 
Counsel has relied. ‘The cases relied cn are 
Pariab Singh v. Bhabuti Singh (1), Ganesha 
Row v, Tulja Ram Row (2) and Badri Pra- 
shad v. Gopal Behari Lal (3). The facts of 
these cases are altogether difterent. In 
the first it was found ase fact that there 
was no proper appointment of a guardian 
ad liten and that leave to enter into 
the compromise had not been obteined 
from the Court. On these facts the compro- 
miswasnaturally set aside. In the second 
case also it wes an admitted fact thet 
no sanction to enter into the compromise 
on behalf of the min.r wes given Lut it 
was contenogd that the compromise was 
validated because the defendant executed 
itin anotber capacity ds defendant to the 
suit. In the,tbird case alco it wes found 
as a fact that there was no order giving 
permission to the next friend to compro- 
mise the suit on kehslf of the minor. Here 
there is nePther finding for evidence, nor 
indeed any allegation citherin the proeeed- 


(1) 21 Inda Cas. 288; 35 A. 4871 17 
(1913) M. W. N. 785; 14 M. L. T. 2 
492) 11 A. L. J. 901; 16 O, C. 247; 18 C. 
I5 Bom. L. R. 1001; 40 I. A. 182 (P. 
(2) 19 Ind. Cas. 515: -36 M. 295] 17 C, WN, 
565; 11 A. I. J. 589; 18 C. L.-J. 1; 15 Bom. L. R. 
626; 14 M. L. T. 1; (1913) M. W. N. 575;23 M. 
L- J. 1505 4. Y. A. 132 (P. C). lug] o 
(3) 50-Ind. Cas, 752; 41 A. 553i T7 A. L« J. 7894 
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ings in the Munsif’s Court or even in the 
plaintiffs appeal to the Court below, 
that permission to enter into a compromise 
was notgiven. "The plea is raised for the 
first time in second appeal. As regarés 
the other point, no proposition is better 
established than thetifitissought to set 
aside a decree $n the ground of fratd 
the allegation. of fraud must be clezr, 
definite and specific. "There are numercus 
cases on the point but itis sufficient to refer 
to Nanda Kumar Howladar v. Ram [iban 
Howladar (4). The rule is embodied in 
O. VI, r. 4 of the Code of Civil Proce- 
dure. Here, as has been already found, 
no specific fraud whatever was alleged. 
The suithas been rightly dismissed by the 
Court below. and I dismiss the appeal 
bi costs including fees on the higher 
Sca ie, 


Z. K, Appeal dismissed. 
{4) 23 Ind, Cas. 337! 41 C. 990) 18 C, W. N, 681] 
1o C. la j. 457^ 
. © 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL NO. 40 OF 1927, 
March 29, 1923. 

Present :—Sir Walter Schwabe, KT., 
Chief Justice, and Mr. Justice Ramesan, 
Inthe matter of the INDIAN 
COMPANIES ACL, VII or 1913 AND 
In the matter of COIMBATORE 
MERCANTILE’ BANK, LTD.® BY rrs 
SECRETARY, Mr. T. RAMASWAMI 

| AIVENGAR. 
T. R. VENKATARAMANA AIYAR— 
RESPONDEN1—~APPETIAN* - 
E | Qerstus 
THE COIMBATORE MERCANTILE . 
“BANK, ETD. py its SECRETARY, 
Mr. T. RAMASWAMY AIVENGAR 
— PETITIONER— RESPONDENT, 


, Companies’ Act (VII of i019), 55. 10, 12mm ` 
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Memorandum of Association -— “Appotniment 
of person as Agent, Secretary and Director, whether 
"object" or “ condition "— Resolution of Company 
deleting clause— Application to Court for confirm- 
ation, maintainability of—Discretzon of Court. 


The object of a Company under the Companies 
Act was stated in one of the clauses of the Memo- 
randum of Association to be to carry on a banking , 
business and things ancilliary thereto, and by an- 
other clause a gentleman was appointed “ Agent, 
Principal, Secretary and Director. to the Bank ” 
with wide powers of transacting business. Sub- 
sequently, the Company, by a resolution deleted 
the clause relating to the said appointment and 
applied to the Court under section 12 of the Com- 
panies Act for confirmation of the resolution 
treating il as an alteration of the Memorandum 
of Association '' with respect to one of the objects 
of the Company": : 

Held, (1) that the appointment could not be 
regarded as one of the objecis of the Company 
but that, on the other hand, the clause amounted 
to a “ condition " within the meaning of section 
10 of the Act which could not be altered either 
by the Company or by the Court; [p. 968, col. 1.7] 

(2) that even if the clause was not a condition, 
it was at least a statement of a fact solemnly 
made in the Memurandum which neither the Court 
nor the Company could delete; (p. 968, coi. r.] 

(3) that in the matter of confirmation of thc 
resolution of a Company under scction 12 of the 
Companies Act, the Court was bound to exercise 
a discretion having regard to the interests of the 
various persons, shareholders, creditors and others, 
and that the Court ought, in any case, to refuse 
to exercise its discretion in the present case, 
since the Company had made a contract in the 
most solemn manner with a third person, and there 
was no justification for the Court or the Company 
to unmake that contract. [p. 967, col. 2.] 

Ashbury v. Watson, (1885) 30 Ch. D. 376; 54 In 
J. Ch. 985; 54 L. T. 27; 33 W.R. 882, In ve Wels- 
back Incandescent Gas Light Co. Lid. (1904) ` 
1 Ch. 871 73 L. J. Ch. 104; 89 L. "T. 645; 52 W. R. 
327; 11 Manson 47; 29 T, L. R, 122, relied on. 


Áppeal from an order of Mr. Justice 
Phillips, in Origin: 1 Petition No. 188 of 
1921, dated the 27th October 1021, passed 
in the exercise of the Ordinary Orginal 
Civil Jurisdiction of th/s Court. l 

Mr. V. Krishnan, for the Appellant. . 

Messrs. N. Srinivasachavrya and K. S, 


Rajagopala Alyengar, for the Respondent. 


JUDGMENT. i 
Schwabe, C. J.— This is an appeal from 
an -order of Phillips, J., on a petition 
made under section | 12 of the 


_ Indian Compenies Act asking the Court 


to confirm the speciel xesolution of a Com- 


' party for an alteration in the Memorandum 


of Association. Clause 7 of the memo- 
randunf is in the following words.—‘f Ty R; 
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Venketaramana Aiyer has been appointed 


Agent, Principal, Secretery and Director 


to the Bank and given powers to enter 
on the responsibility of this Bank into any 
agreement or transaction with the registered 
Banks in the following places and other 
places and with business and Industrial 
Concerns of local traders with a view to the 
Bank's eataing commission or profit." 
The actual words are in Tamil and the trans- 
lation given above, I think, adequately 
represents the meaning. 


The only power that the Court has to 
confirm resolutions of a Company , in 


regard toan alteration of the Memorándum 


of Association is in respect of matters 
covered by section 12; for section 10 enacts 
that ‘‘a Company shall not alter the con- 
ditions contained in its Memorandum ex- 
cept in the cases and in the mode and to the 
extent for which express provision is made 
in this Act." Other specific conditions 
of the Memorandum cán be altered in the 
manner provided for 
of the Act. It is not contended that this 
clause comes under any of them, It is 


contended that it comes under section 12, 


as being “ with respect to the objects of the 
Company * which may be altered in this 
way “so feras may be required to enable 
it to carry on itsbusiness more economically 
or more efficiently or to restrict or abaudon 
any of the objects specified in the Memo- 
randum,' In my judgment, this is not 
an object of the Company atall. The object 
of the Company, as stated in'clause 3 of 
the Memorandum, is to carry on banking 


business and things ancilliary thereto, and: 


the appointment of this gentleman as Agent, 
Secretary and Director is a method of 


carrying out the object of the Company. 


but it is not in itself an object at all. I, 
however, it ought to be regarded as .one 
of the objects of the Company, the question 
would arise whether the Court ought: to 
cotifirm the resolution of the Company. 
putting an end to it. T call attention to 


this, because tke confirmation or other- 


wise of such a. fesolution is e matter: of 
discretion, end, in this case, it is Clear that 
no disctetion hes been exercised at all; 


because the learned Judge says that he 


“ is satisfied that this is an elteration that 
can be:made by the Company end, therefore, 


iu other parts. 


. Such a condition 


order the alteration as prayed." He.gives- 
ro reasons for exercising his discretion. 
in that way, but apparently treats it as 
a matter which, if the Company has;the 
power to do, it is the-duty of the Court 
to assist the Company in so doing, and I 
think, it desirable to point out that ‘that: 
is not the intention ot the Legislature at 
ell. Tre intention of the Legisleture is, 
as indeed is clearly stated in sectior 14, 
that the Court should exercise a “discretion 
having regard to the interest of the various. 
persors, Share-holders, creditors and others. 
. Now, if this were one of the objects of the: 
Company, and the resolution hes, there 
fore, to be confirmed by the Court and I 
had to-'exercise my discretion upon it. 
without .any hesitation, I should refuse 
and for this reason, that the Company. 
has made a contract with-this man in the- 
most solemn form that the Company can, 
namely, by putting tt-into.its Memorandum. 
and I can see no justification for. a Court, 
so to speak, to unmake the 'contract-or to 
permit the Company to unmake the contract 
by altering its Memorendum of Association, 
Nor, indeed, doI think it would have the 
least effect, because if there is such a con- 
tract the man lias his contractual rights 
and the fact that the Company purports 
to revoke, with the consent of the Court, 
that contract does. not, as between. that 
man end the Company, interfere in- any . 
way with his rights. . i 
But there are other -things'thet ean be 
put into ə Memorardum ‘of Association 
than the object andthe matters set out in 
the Companies Act, such as name, capital, 
address, et&. They have been described as 
conditions. A very common one isa pro- 
vision for the rights interse of preferen- 
tial and offinary share-holders. Jt has 
been held that ia respect of such condition 
no power is given in the English Companies 
Act, whigh corresponds completely with 
the Indian Comparies Act on this point, 
toalter the conditions in the Memorandum. 
is unlaterable either 
by the &ompany or by the Court at all; 
See Ashbury v. Watson Ax) followed 'and 


` 


(qr (1885) 30 Ch. D: 8767.54 L JCh. 9853 54 
L. 1. 27133 W. R. 982. ^ * pe 
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approved in. In re Welshack Incandescent 
Gas Light Co., Lid. (2). l | 

It is, however, argued that this is not 
a condition but something else. It was 
suggested in Ashbury v. Watson (x) by Lord 
Justice Fry that there might be some 
details of management of a Company con- 
tained in the Memorandum which would 
be alterable not teing» conditions. No 
case of this kind has ever arisen, and I am 
quite satisfied that this clause is nota 
detail of management at ell Condition 


for this purpose is also described as stipula- 


tion and, in my judgment, this is one. 
It is a very important provision. : It 
is not necessary to discuss now the 
duration of that agreement. That may be a 


matter for discussion elsewhere, but atany - 


rate for the time there was a man set up 
with, and he agreed himself to have, almost 
unlimited powers of control in the affairs 
of this Company; and share-holders, who. 
took their shares in theface of the Memo-. 
randum-would know that they were to have 
thé advantage of that man’s efforts, It moy: 
indeea have been one of the most important 
teasons guiding people to become share- 
holders in the Company. I think, it is a 
condition within the meanirg of section ro 
and is, therefore, unalterable, . If it were not 
ə condition and it is not one of the ob-: 
jects—it is at the least a stetement of fact 
solemnly mede in the Memorandum, name- 
ly, that this man has undertaken this busi- 
ness and is given these powers, ana how a 
Court can be asked to delete from a Memo- 
randum or how the Company by its resolu- 
tion can delete a statement of fact like. 
this, I do not see. I find no pfovision in 
the Companies Act permitting it aad I 
see no ground * on which the resolution 
of the Company so doirg could be sustained. 
It follows, in my judgment, that this 
petition must fail and ought to have been 
dismissed. I think, it is desirable to say 
that nothing that we are saying will affect: 
the rights under the contract as between’ 
Mr. Venkataramane Iyer and the Company. 
Wrether in fact he has resigned in a *binding 
fashion as is .alleged by the. Company; 
whether he has teen guilty of misconduct 


(2) (1004) 1 Ch. 87; 73-1. J. Ch. 104; Bọ -En 
T. 6454 52 4. R. 327; 11 Manson 47; 29 T, I. R, 
122. z PS EU 3 
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as is alleged by the Company, whether the 
Company has broken their contract by dis- 
missing him or refusiag to employ him 
turther, are q^estions which can be déter- 
mined in the ordinary course of law; and 
it ‘does not assist anyone to arrive at a reso- 
lution of those questions to epply to the 
Court in this way or for the Company to 
pass special resolutions as they purport to 
have done in this case. These matters are 
entirely open and remain for decision in 
any suit that has been instituted or may 
be instituted between the parties, 

This appeal must be allowed with costs. 
on the higher scale. 

Ramesam, J.—I aeree. 

V. N, V, 

W, C. A, 


Appeal allowed, 


Vibes M S AA 


MADRAS HIGH COURT, 
Civil REVISION. PEIITIONS Nos, 273 AND 
274 OF 1922. l 
March 27, 1023. 
Present ‘—Mr, Justice Kricshuan. 
Raja SAMBASADASIVA CHINNA 
RAYAL VARU-—PT,AINTIFI 
—PETITIONER 
VEYSUS l 
BANDAR MADDULAPPA AND ANOTHER— 
DEFENDANTS -- RESPGNDENTS. 

Limitation Act (IX of 1908), Sch. I. Art. rr0 
—Suit for recovery of jodi—Limitation. 

Jodi is merely favourable rent and not a-charge 
on the land, and the period of limitation for a 
suit to recover arrears of jodi is three years under 
Art. 110 of Schedule I to the Limitation Act. 

Venkatagiri Rajah v. Venkat Rau, 21 M. 243 at 
Pp. 244; 7 Ind. Dec. (N. S.) 528 and Gajapati Rajah 
v. Suryanarayana, 22 M.'11; 8 Ind. Dec. (N. 9) 
8, followed. : 

Petitions, under section 250f Act IX of 
1887, praying the Hgh Court to revise 
the decrees of the District Munsif, Madana- 
palle, in S. C. S, Nos. 377 and 378 of 1921 
respectively. 

Mz.E.K rishnamoorthy, for the Petitioner, 

Mr. N. Chandrasekhava Alyar, for the 
Respondents. ii ze 

JUDGMENT. Tte question raised in 
this case is cre of -Lniitation as to arrears 
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of jodi and road-cess claimed by the Zemin 
dar azainst the deiendanit who holds the 
suit iand on service tram under him subject 
to payment of Jodi as well. “Tlus Court 
has been taking the view that jodtis only 
favourable rent. -See the observation in 
Venkatagiri Rajah v. Venkat ` Rau (1), and 
the case reported in (aja pati Rajah v. Surya- 
Harayaso (2;. in the latter case the ques- 
tion raised was one of limitation and only 
3 years’ arrears were aecreed. Though 
there may be a g: od deal to be said if the 
matter were ves dniegra, I think, i must 
follow these rulings which have not heen 
overruled or dissented irom. Following 
them, 1 must hold that Art. i10 applies 
and the suitis barred as held by the lower 
Court. 

The petition (Civil Revision Petition No. 
273 of 1922) is dismissed with costs. 

Civil Revision Petition No,” 274 oi 1922 
follows andis dismissed; but there will 
be no costs as no one appears for the re- 
spondent, 

V. N. V. 

W. C. A. 


- (x) 21 M. 243 at p. 244: 7 Ind. Dec. (N. S.) 528. 
. f) 22 M, 115 8 Ind. Dec. (N. 5.) & 


Petttion dismissed, 





ALLABABAD HIGH COURT. 
SECOND Civil, APPEAL, NO, 946 OF 1923. 
June 22, 1923. 

Present:—Mr. Justice Ryves ond Mr. 
Justice Daniels, 

Lila PALESHWARI PRASAD— 
DEFENDANT—APPEILANT 
Uersus 

SHANKAR DAYAL-—-PLAINTIFF— 
RESPONDENT. 

Evidence Act (I of 1872), s. 7i— ttesting 
witnesses turning hostile—Execution, method of 
proving—Proof of attestation, whether necessary. 

When the attesting witnesses to a document 
have been won over and turn hostile, the exe- 
cution of the document may be proved by any 
evidence that may be available; it is not necessary, 
in this event, to prove attestation also. 

Narain Das v. Dilawar, 52 Ind. Cas. 830; 17 
A. L. J. 141; 41 A. 250, Laksman Sahuv. Gohhul 
Maharana, 70 Ind. Cas. 298; 1 Pat. 154: (1922) 
A. I. R. (Pat.) 415, followed.. 

Second appes! egainst the decree of the 
District Judge, Gorakhpur, dated , the 


23ri February 1923. . -> 
Mr. P, L.. Banerji, for the Appellant, 
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JUDGMENT.—The only plea urged in 
this appealis that the mortgage sued on 
was not preved. It has been found by the 
Courts below thatthe attesting witnesses 
had been won overandgave evidence kostile 
to the plaintiff. The plaintiff examined 
the writer ci the deed fo prove execution, 
under section 71 of tke Evidence Act 
and his evidente hes been ¢ccepted 
The appellant’s contention is that it i: 
Necessary that this witness should have 
been able to swear that both the attesting 
witnesses were present when the executan: 
signed the deed and that they witnessed 
it. 'Tbis point is concluded egainst him 
by the authority both of this High Court 
ənd of the Patna High Court. In Narain 
Das v. Dilawar (x) it was held by a Berch 
consisting of Richards C.J., and Benerji, 
J., that if the mortgage appearea on the face 
of it to have been executed in the presence 
of more than one person and it was proved 
in the manner prescribed by section 71 
of the Evidence Áct, this wes sufficient. 
In Laksman Sahu v. Gokhul Maharana 
(2) the question was still more specifically 
dealt with. The relevant passage in the 
judgment of Das, J., who delivered the lesd- 
ing judgment, is as fullows:— 

“The learned Vakil who has argued this 
case on behalf of the respondent urges be- 
fcre us that the proof of execution will 
not help the plaintiff: it must be proved 
that the document was properly attested. 
In my opinion, so far as section 71 Xf the 
Evidence Act is concerned, execution in- 
cludes attestation, for section 71 only 
operates if the attesting witness denies 
or does not recollect ‘the execution of the 
document," 

We think that these rmlings correctly 
express the" intention of section 71, The 
mainobject of attestation is to secure unim- 
peachable evidence of the execution of the 
document. The lew provides that the 
attesting witnesses, if availa ble,, must 
be called ənd thatin their absence no other 
evidence to prove execution shal! be e ecept- 
ed. If ethey are dead or have been won 
over by the other side the person claiming 


(1) 52 Ind, Cas, -B30;17 A. IL, J. 141; 41 A, 
o 


250. 
96) o Ind. Cas. 298; 1 Pat, #543 (1922) A. 
L R, at.) 413. 

. 


‘970 = 


MAUNG GYI tv. MAUAG CN GAING, 
under the document is allowed to prove itas 


^ INDIAN CASES, . 


. (1923 


Appeal against the judgment and 


 besthecan. It is sufficient if he can prove decree of the District Court, Lower Chind- 


execution by any evidence thet may 'be 
available. Itwould belaying an impossi- 
ble burden on him to require that he should 
beable to proiuce a witness who could 
not only prove cxecution but was elsc 
able to sweer tat both the attesting wit- 
nesses were present and that they attested 


the deed., 
We accordingly dismiss the eppeal under 


Q. XLI, r. IT. d 
K, S. D. & W. C. A. Appeal dismisses, 


- - 


.- RANGOON HIGH COURT. 

SECOND CIVIL APPEAL NO. 407 OF 10922, 

Febru^ry 8, 1923. < 
Present-—Mr. Justice Pratt, 
MAUNG GVI—ArPELLANT 
YENSUS 
MAUNG ON GAING AND OTHERS - 
RESPONDENTS. l 

Limitation Act (IX of 1908), Sch..I, Art. x19 
— Interference with rights of adopted son, what 
amounts to—Civil Procedure Code ( Act V of 1908), 
s. ir—Res judicata—Suit  dismissed— Finding 
against defendant, whether res judicata. 

The interference mentioned in Art, 119 of Sche- 
dule I to the Limitation Act is an interference 
which must amount to an absolute denial of 
the status of adoption held by the plaintiff and 
an unconditional exclusion of him -from the 
enjoyment of his rights in virtue of that status. 
[p. 9 71, tol. r.] 

ingawa v. Ramappa, 
I. R. 708, relied on, 

A mere denial of the status of the plaintiff 
as an adopted son does not amount to an inter- 
ference with his rights as such adopte& son within 
the meaning of Art. 119 of Schedule I to the 
Limitation Act. [p. 971, col. 1.] 

In an earlier shit defendant sugd to redeem 
certain land which had belonged to plaintiff’s 
adoptive mother as her heir and specifically de- 
nied the plaintiff’s adoption which was put in 
issue and decided against plaintiff. But the 
redemption suit was @ventually dismissed: 

Held, (x) that the suit having been dismissed 
the plaintiff had no right of appeal against the 
finding that there was no adoption, and that that 
qe did not operate as ves judicaia; [p. 971, 
col. r.] . 9 

(2) that the unsuccessful attempt of- the 
defendant in the redemption suit to exclude 
plaintiff from his right to redeem certain property 
as an adopted son did not amount to. jan 
interference with the latter’s tights as an adopted 
son within the meaning of Art, 109 of 
" Schedule I to the Limitation Act. (p. 971, col. xj. 

@ 


28 B. 94; 5 Bom. 


€ 


win, dated the 4th May 1922, passed in 
Civil Appeal No. 19 of 1922. Res 
Mr, A. C. Mukerjce,for the Appellant. 


Mr. Dutt, for the Responoents. 


JUDGMENT.—Plíaintiff sued for a 
declaration that he was the adopted son 
of Ma Shwe Me, deceased. 

The Trial Court granted a decree. 

On appeal the District Court held that 
the suit was barred by limitation under 
Art, 119 of the First Schedule to the 
Limitation Act on the ground that the 
rights of the plaintiff as adopted son hed 
‘been interfered with by the action of the 
first defendant, Ma ‘Tok (his natural 
mother) in suing in Civil Suit No. 88 
‘of 1913 of the Township Court, Salingyi, 
to redeem land, which had belonged to 
her dece^sed sister, the plaintiff's adoptive 
mother, as heir, 

The fist defendant as plaintiff in that 
suit in evidence specifically denied the 
adoption, which was put in issue and de- 
cided against the present plaintiff. The 
Second defendant, Ma Kin Kywe, in thet 
suit was also a party snd the learned Judge 
of the District. Court held that her inter- 
vention was an interference with and 
denial of the plaintiff’s claim. ; 

The Trial Court considered the ‘ques- 
tion of limitation and came to the conclu- 
sion that as theredemption suit was dis- 
missed with costs there had been no inter- 
ference with the present plaintiff’s rights 
as an adopted son. 

It scems to me that, from a common sense 
point of view, the Township Judge was 
right, The suit by Me Tck was not an 
interference with Maung Gyi’s rights 
as an adoptive son but an attempt to 
interfere with them. 

It would only have amounted to an inter- 
ference, if the attempt had been success- 
ful, and she had obtained a decree. 

Denial of status would not seem to 
amount to an interference. 

The intervensions of Ma Ein Kywe in 
the suit certainly did not amount to an 
invasion of Maung Gyi's rights-qua adopted 
son, since her case was*that the land was 
the property of her father and “.not-of 
Ma Toks: Umi 


P 
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I have looked up several cases on:the 
point and in all of them the interference 
with the rights of the adopted son was 
of an active nature and he had been ex- 
cluded from property. zd 

In the present cese all that there has 
been isan unsuccessful attempt to exclude 
him from his right to redeem by way of 
a regular suit, - 

It is true that the Court held that the 
adoption had not been proved in the form- 
er suit, but as the suit was dismissed, 

and there was no right of appeal by. the 
“present plaintiff the matter was not 
res judicata as the lower Courts correctly 
held. In Ningawav. Ramappa (I) a Bench 
of the Bombay High Court held that the 
interference mentioned in Art. 119 is 
obviously ani interference, which must 
amount to ån absolute denial of the status 
of adoption held by a plaintiff and an un- 
conditional exclusion of him from the 
enjoyment of his rights in virtue of that 
status, There has been no such exclusion 
in the present instance. In the case cited 
it was held that the Article had no reference 
to an interference, which merely post- 
poned the rights of the adopted son to 
` succeed as heir to his adoptive fatter. 

I am of opinion that the action of Ma 
Tok in bringing the former suit in which 
she challenged the present plaintiff ’s status 
as adopted son of Ma Shwe Me did. not 
amount to an interference with his rights 

as an adopted son. 
^ I allow the appeal. The finding and 
decree of the District Court is set aside 
and that of the Township Court restored 
with costs throughout. 

Z. K. & W.C. A. Appeal allowed. 

(1) 28 B. 94: 5 Bom. L. R. 708. 
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ALLAHABAD HIGH COURT. 
SECOND Civil, APPEAL NO. 1595 OF X921, 

; “April 17, 1923. 
Present:—Mr. Justice Daniels, 
INDER DEO RAI AND OTRERS—PLAIN- 
TIFFS—APPELLANTS 

Sersius - 
RAM CHARITTÉR RAI AND OTHERS 
—DEFENDANTS— RESPONDENTS, 


Agra Tenancy Act (11 of 1901), ss, 8, 23 to 30: 
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—Thckedar, whether lenant-~Fixed-vate tenancy, . 


creation of—Pteaiings—Evenis happening during 


tions, value of. 


penilency of suit, consideration cf— Technical objec- 


A thekedar is a tenant for the purpose of apply- 
ing the provisions of the Agra Tenancy Act; and 
the provisions of sections 23 to 30 of the Act re- 
garding the right of sub-letting are -applicable 
to athekedav. [p. 972, co. 2.9 AM 

Natha -v. Mtanhk&an, 2 Ind. Cas. 552; 6 A. Ia 
J. 649, followed. l l 

A fixed-rate tenant is defined in secicn 8 ot the 
Agra Tenancy Act and a person who does not 
come within the definition cannot be classed as a 
fixed-rate tenant. [p.972, col. 2.1 

A fixed-rate tenancy cannot be created by con- 
tract. [p. 972, col. 2.] 

Bachch v, Bachchi, 28 A 747; 3 A. L. J. 5133 
A. WYN, (1906) 219, followed. 

Courts sit for the purpose of administering 
justice and where the rights of the parties are 
clear, a Court is not debarred from doing justice 
by a merely technical objection. [p. 973, col. 1.j 

Plaintiffs brought a sut for possession of prop- 
erty on the basis of a gift from their father, The 
suit was dismissed on pee althongh in the 
meantime. their father had died and his right to 
the property ın suit and the plaintiff's right of 
succession to their father were admitted :'. 

Held, that the plaintifi's suit must be decreed 
on the basis of inheritance and they must not 
be relegated to afresh suit merely because they 
had not asked for an amendment of the plaint 
or because an amendment wonld affect the na- 
ture of the suit. 


- Second appeal from a decree of the Dis- 
trict Judge, Ghazipur, dated the 8th 
of July 1921. = 
Mr. Ù. S, Bajpai, for the Appellants, 
Dr. M. L. Agarwala and Mr. S.C. Das, 
for the Respondents. 
JSUDGMENT.—This cpresl 
of a suit for possession of 
6 dhurs eof lend in the village of 
Hato in the Ghazipur District. The 
plaintiffs are: the sons,of one Pema, 
Pema and the answering defendants jointly 
took a perpetual lease of three plots of str 
land with an area of 2 bighas 16 biswas at 
arent of Rs.3 ayesr,on payment of a 
nazrana of Rs. 740. Pema made:a deed 
of gift of his interest in this lease “to his 
sons the plaintiffs. 
lease the plaintiffs filed the present suit 
alleging that under a private partition 
Pema had been in possession of r4 biswas 
7 dhurs of land and that the defendants 
had unlawfully dispossessed him. The 


crises cut 
14 biswas 


defendants took a plea that Pema had. 


* 
* 


not paid his shate.of the sazrana. This’ 


~ 


On the basis- ọf this 


072 INDIAN CASES, i923 . 


INDER DEO RAI V, RAM CHARITTER RAI, 


plea has been found to be untrue and is as fixed-rate tenants whose -interest ‘is 
no longer in issue. "They also alleged transferable, Me es 
thst Pema's rights under the lease were As regards the second contention theke- 
non-trensferable. This plea has been dis- dars ere tenants for the purpose of' ap- 
cussed by both the Courts below and plying the provisions of the Tenancy 
is challenged in the appeal to this Court. Act and it has even been held in Natha 
The Munsif got rid of itby bolding thatthe v. Miankhan (1) that the provisions of 
transfer, though ih forma lease, was realiy sections 23 to 30 regarding the right of 
an out and out saic. *On this _ view sub-leasing are applicable to them, 

the question did not arise. The District As regards the thira contention the Icase 
Judge held that tre document was purported to confer on the lessees the sane 
a leaseand could not be treated as any- rights es are possessed by fixed rate ten- 
thing else. He gave effect to the de- onts and ithasbeen held in Bachchi v. 
fendant’s piea and dismissed the suit. v, Bachchi (2) that a fixed-rate tenancy 
In the meantime, however, Pema had died cannot be created by contract, the reescn 
and it was urged before the Judge that. being that a fixed-rate tenant is defined 
even if Pema’srights were non-transferable. in section 8 of the Act and ro person 
they were certainly . heritable end the suit can be classed as a fixed-rate terant who 
should he decreed en the basis of the title: does not come within the definition. The 
which the plaintiffshad obtained by inherit- unsatisfactory position thus arrived at is 
ance, . The pleas argued. in appeal’ due to the toorigid clessification of tenants 
before this Court raise substantially two in section 6 of the Tenancy Act the result 


issties: — n< Of which is that all lessees -including 
I. Was the gift by Pema to the plaintiffs thekedars have to be included in the 
a valid gift ? - , class of. non-occupancy tenants. No 


2. If not, should the suit have been adequate provision has been made for 
decreed on the basis of their title obtained lessees holdng under a sub-contract and 
by inheritance ? VO in such cases the intenticn of tke per- 

On the first issue the plaintifis case has ties is liable to be frustrated, 
been putina number of alternative forms. ^ Durinethependencyof the suitthe plaint- | 
It is first suggested that the lease should .ifs' father died end their right to tke re- 
be treated as en outond out sale as held fief which they claimed became absolute. 
by the learned Munsif,and stress is leid on Whether Peme's intzrest wos or was not 
the fact that very extensive rigthts sre transferable it was certainly heritable, 
conferret by the lease, including the right As the learned Judge differed from the 
to sink a well or to construct e house, and Trial Court as to Pema’s right to transfer 
that no right of re-entry is reserved. I his interest by gift, he was asked to take 
cannot hold that these are sufficient notice of the new situation which ked 
grounds as between parties to the docu- arisen and to do justice between the par- 
ment for holding that the lease is ties. He declined to do so on the ground 
anything else then it purports to be. ttat it wouldchante tke nature of the 
Having regard to the small areh of land sujt, 
involved, the rent reserved isa substantial [tis urged in support of the view taken 
tent and in any controversy between the py the learned Judge that on their fatt er’s 
parties to the lease éhe rights of the pre- qeath the plaintifis should have applied 
sent plaintiffs can only be their rightsas for an amendment of the plaint. Nodoukt 
lessees under the terms of the instrument. this would have been the strictly correct 
They obuld not possibly cleim against course to take, but they may well have 
their lessor nor can they claim against considered it unnecessary in view of tke 
the defendants to be treated as absolute Goyrt’s attitude to. the technical de- 

roprietors. f ut forward. The case in the Mun- 
The second DR ur is kah kai SA : l he Mun 
should be tr.ated as thekedars or lessees o d. Ces. PO 
-a proprictery. interest; and the third B bg. TIT. ; ks , AWAN, eos) 
contention is thet they should be treated arg. Mx l N, (I 
* 


Ladi 
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sil’s Court was fought mainly on the plea 
of substance, and the technical objection 
was brushed aside by the Munsif as totally 
without force. It was only when they 
found that the District Jucge was cispos- 
ed to give effect to this defence that it 
beca me necessary for the plaintiffs to urge, 
and they. did urge, that the question bad 
now become immaterial, The Courts sit 
for the purpose of administering justice 
and where the rights of the | parties 
are clear I do not think that I should te 
deterred from doing justice by a merely 
technical object of this kind. It would 
be absurd under the circumstances to re- 
legate the plaintifís to a fresh suit. It 
was; no doubt, suggested in argument that, 
possibly, if the point had been rasied in 
the Trial Court there might have been sore 


additions! defence which the defendants ` 


mic ht have raised. Itis difficult to con- 
ceive of any such defence, it being common 
ground between the parties that Pema 
was the plaintiff's father and that they are 
the persons who succeéded to his interest 
ou his deeth. Counsel has been unable 
to suggest any such defence in this Court 
end none was suggested in the tourt be- 
low. ‘There is no other question in contro- 
versy between the parties as to which 
either of them wishes to address any argu- 
ment to me. I -have specially recalled 
them in o:der to ascertain this. . 

For the reasons given above Tallow the 
appeal ond setting aside the decree of the 
Court below restore the decree of the Trial 
Court, Under the circumstances I direct 
that the parties bear their own costs 
throughout, . | 

. Appeal allowed. 
Z, K, L 
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PATNA HIGH COURT. 
SECOND Civi, APPEAL NO, 246 OF 1921. 
July 3, 1923. V 
Present ;—S r Dawson Miller, K'.,Chi 
Justice, and Mr. Justice Kulwant Sahay. . 
KISHUN PRASAD SAHU AND OTHERS— 
PLAINTIEFS— APPELLANTS 
versus ` 
HAKIM CHAUDHARI AND OTHERS— 
.' DEFENDANTS— RESPONDENTS. 
Contirustion ef documeni--Mortgage-dend-— Pare 


sonal covenant io pay intevest—Swu t for redemption 
— Property , whether can be made liable for interest, _ 
‘Plaintiffs mortgaged a house for Rs. 399 carry- 
ing interest at 12 annas per cent. per mensem, and 
executed a mortgage-deed, which provided that 
ihe defendants would be put in possession of a 
shop from the rent of which they would set off 
Rs. 2 per month against a portionof the interest 
on the mortgage-money, the balance being paid 
by plaintiffs, and that on the ines ax paying the 
principal sum of Rs. 399 they Would be entitled to 
redeem the mortgage In a suit for redemy tion: 
Held, (x) thatthe conditionsrelating to redemp- 
tion were clearly stated in the mortgage-deed and 
that there was nothing toindicate that the prop- 
erty was charged for payment of the interest as 
well; [p.974, «ol. 2 
(2) that consequently the plainti fs were entitled 
to redeem the mortgage on payment of the prin- 
cipal sum alone. [p 974, Col. 2.7 i 


Second appeal from a decision of tle 
Subordinete Judge, Shahabad, dated the 
16th July 1920, mcdifying a decision of 
tre Mu, sil, Buxar, dated the 5th May 
1019. 

Messrs. P. Dayal avd B. B. Saran, for 
the Aprellerts. < ; 

Mi. Md. Hasan Jan, for the Respondents. 


JUDGMENT. © 2E 

Miller, C. J.—- Tre rleintifs in this 
case claimed to redeem a mortgage 
grerted by their predecessors-in-interest, 
Bezga Chaudhuri and others to Goka 
Chand, the predecessor of the defendants, 
in the year 1882. It appears that the 
mortgegors had borrowed a: sum- of 
Rs. 399 from the mortgagées at -12 annas 
per cent, per Mensem interest, the property 
given as security being a house situated 
at Kasba Buxar. Itis not disputed that 
the pl.intiffs are entitled to redeem and the 
only question which was raised before the 
Trial Court and afterwards on appeal related 
to the terms upon which the mortgager 
is entitled to redeem.  . 

The instfument of mortgage in this case 
is in somewhat unusu:1terms. It provides 
as follows ' Whereas we," that is the 
mortgagprs, ‘‘ borrowed Rs. 399 of the 
currency on interest at I2 annas per cent. 
per mensem in order to pay the money: 
due to Gokul Chand son of Sheo . Shanker 
Ram Kalwar, resident of the said Kasba 
Buxar, which interest on the said loan 
amounts to Rs. 36 annually, as regards. 
payment of the money principal and interest 
this condition was agreed upon between 
the parties, that there is a.shop bounded 
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as per boundsries given below beloagi:g 
to usand situated in the said Kasba Buxar.”’ 
The said Mahajan, “that is the mortgagee’’, 


“ should, as mortgagee. occupy the said l 


shop from to-day '' the word used for mort- 
gagee in that sentence is rehandar. “ He 
should set off the rent of the mortgaged 
shop, Rs. 2 per month, against a portion 
of the said’ inter ést and we the declarants 
Would pay in cash to the said mortgagee 
every year the sum of Rs, 12 on account 


of interest left unpaid and due from us out - 


of the said sum of Rs. 36 by taking receipts 
for the same." Then follows the clause 
which relates to redemption of the property: 
“ When we shall pay the said sum of Rs. 399 
principal at the end of the month of Jeyth 
in any year, we shall take back this deed 
from the siid creditor. ' Then follows 
a provision for payment of the grotind 
rent, chaukidari tax and other repairs of 
the house which are to be borne by the 
mortgagors. ‘hat is the whole of the 
operative part of the mortgage in so far 
as it is material for present purposes. It 
appears that, although Rs. 2 per month 
in respect of interest were paid to the mort- 
gagee out of the rent of the mortgaged 
shop, the mortgagors did not in fact pay the 
remaining one rupee according to their 
undertaking and the only questioa is, whe- 
ther they should now be allowed to redeem 
without paying the one rupee interest 
which they undertook by the terms of the 
mortgage-deed to pay. It is contended on 
behalf of the respondents who represent the 
Mortgagees inthis case that the property 
was hypothecated not only to secure re- 
payment of the principel sum and the two 
rupees per cent. per Mensem as interest, 
but also the remaining one rupee Pe month 
the interest payable by the ‘oi tgagors. 
It is contended, on the other hand, by the 
appellants that the clause in the mortgage- 
deed is specific and provides in terms, 
that on payment of the Rs. 399 friu cipe { 
in the Mouth of Jeyth in any yest then.they 
shall take back the deed, which means thet 
they shall be entitled to redeem, Certain 
cases have been brought to ott “notice 
dealing with various kinds of mortgages 
. Where there has been some ambiguity in 
relation to the question whether the mort- 
gaged property was in fact hypothecated 
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for payment: of interest or not. I can 
quite understand that in certain cases 
where an ambiguity does arise the Court 
may be entitled, looking at the whole terms 
of the mortgage contract, to come ‘to the 
conclusion that the property was intended 
to be charged not merely with the principal 
sum advanced but also with the interest 
payable on that sum, ‘There can be no 
doubt, that in cases, for example, where the 
property is said-to be charged with the mort- 
gage-money that may properly be taken 
to include not merely the principal sum 
advanced but the interest payable upon 
thatsum, In other cases where the prop- 


erty is hypothecated for payment of the 


principal sum and interest in terms merely 
up to the due date it may also be inferred 
that if the property is not redeemed by the 
due date then it was intended that it should 
Continue to be hypothecated for the pay- 
Ment of interest accruing even after the 
due date. There may be other cases in 
which there is a certain amount of airbi- 
guity and one may draw inferences from 
the whole terms of the mortgage-deed 
itself. In the present case, however, it 
seems to methat the conditions relating 
to redemption are clearly stated in the 
contract itself. In the first place, the mort- 
gagees are merely. to occupy the mort- 
gaged shop and out of the profits to re- 
imburse themselves for Rs. 2 per month 


_ only of the interest, the other rupee being 


paid by the moitgagors themselves, It is 
nowhere provided in the document that 
the mortgaged property shall be held es 
security for payment of interest beyond 
the Rs. 2. Then, when we come to the 
terms relating to redemption, it is clearly 
stated that '' when we shall-pay the said 
sum of Rs. 399 principal we shall take 
back this deed." It seems to me that 
in the face of that express provision there 
is no room for drawing any inference that, 
it was intended, before redemption, should 
be allowed, not only the Rs. 399 principal 
should be repaid but also any balance-of 
interest which the mortgagors had -under- 
taken. to pay themselves. The ‘words 
are quite clear. "They refer only to the sum 
of Rs. 399 principal and nothing mote 
and it seems to me that, “in these circum- 
stances, we should he giving a strained 


- 


Vol. 74] 


construction to those terms of the deed 
if we were to say that before the mortgagors 
. Should be allowed to redeem they should 
pay not only the Rs. 399 principal which is 
stipulated therein but also that they should 
pay the interest, which they had under- 
taken personally to pay and in respect 
to which there is nothing in the contract 
to indicate that the property was charged 
for payment. k l 
Both the Trial Court and the Subordinate 
Judge on appeal came tothe conclusion 
that the property could not be redeemed 
without payment of the interest. In my 
opinion, theit decision cannot be supported 
and this appeal must be allowed with 
costs to the appellants here and in the 
Courts below. The decree of the lower 


Appellate Court will be set aside. The sum - 


of Rs. 399 has already been deposited ia 
Court. The appellints are, therefore, 
entitled to’ possessioa of the mortgaged 
_ property; on their obtaining possessio the 


respondents will be entitled to take the 


money out of Court. The plaintiffs are 
entitled to the profits.arising out of the 
property calculated at Rs. 2 per month. 
from the date of the deposit-until delivery. 
of possession. - 
ulwant Sahay, J.—I argree. 

~ A ppeil allowed. — 
* X, S.D, & W. C. A. 
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Court by the decree-holder, is diable to 
be set. aside on that ground, on appli- 


‘cationtothe Execution Court, even though the 


auction-purchaser may not have participated in 
or may not have been cognizant of the fraud, 
[p. 978, col. 2.] 

Chitambar v. Krishnappa, 26 B. 543; 4 Bom. I. 
R. 249, Nemai Chand Kanji v, Deno Nath Kanji, 
2C W,N. 691, Rojont Kant Bagchi v Hossain- 
ud-din Ahamd, 4 C. W. N., 538, Hira Lal Ghose 
v. Chundra Kanto Ghose, 26 £. 539; 3 C. W. N. 
403; 13 Ind, Dec. (N; $.) 916, Bhubon Mohun Pal 
v. Nunda Lal Dey, 26 C. 324; 3 C. W. N. 399; 13 
Inl. Dec. |N. $.) 811, Hungsha Majillya v. Tin- 
cowrt Das, 8 C. W. N. 230, Ambika Prasad Singh 
v. Whitwell, 6 C. L. J. 113, Abbubaker Sahib v. 
Mohidin Sahib, 20 .M. 10; 7 Ind. Dec. (N. s ) 7, 
Adhar Mani Dassi v. Monumotha Nath Bose, 6 C. 
W. N. 2-9, Bishun Chand v. Bijoy Singh, 11 
Ind. Cas 399; 13 C. L. J. 588; 15 C. W. N, 6484 
8A. L.J. 587; 13 Bom. L. R. 440; (1911) 2 M. 
W. N. 418; 21 M. L. J. 652; 10 M. L. T. 335 (P. C.), 
Ratha Madhab Paikara v. Kalpataru Roy, 16 Ind, 
Cas, 811; 17 C. L. J. 209, relied on. 


Subject to the conditions prescribed by O, XXI, 
t. 90 of the Code of Civil Procedure, an execution 
sale . may be set aside on the ground of fraud 
precisely in the same manner as on the ground 
of irregularity, and the exercise of this power 
by the Court is not excluded in cases where the 
purchaser falls within the category of bona fide 
ea for value without -notice. [p. 979, 
col. 1. ji 

But whete the validity of an execution sale 
is impeached on the ground that the decree which 
is the foundation of the sale was Obtained by. 
fraud, the position of a bona fide purchaser 
for value without notice must be determined. 
with reference to the principles of justice, equity 
and good conscience. . 980, col.1]. . : 

Case-law examined and discussed. 4 

Where thereis no statutory provision directly 
conclusive on the question of the rights and 
liabilities of the patties, the only. justic® equity 
and good conscience which Judges steeped in 
the principles of English jurisprudence can and 
do adviinister, in default-of any other tule, is 
so mneh of English Lew and usage as seem 
ar na applicable in this country. [p.985,. 
col. 2]. à i 
. Satis Chandra v. Ram Dayal, 59 Ind, Cas. 143} 
48 C. 388; 32 C. L. J. 94; 24 C. °W. N. 982; 22'Crg 
L. J. 31,relie€ on < 3 

Execut on purchases on the basis of fraudue 
lent decreesare of no effect when the purchaser 
is aware of,ifnota partyto, the fraud, [p. 984; 
col.1]. e à 
- Case-law relied on. : 

Having regard to the facts of each case, the. 
Court has to bear iu mind that the protection 
given to the bona fide purchaser had its origin eka 
tlusive win equity and is based entirely upon 
tlie conception that a Court of Equity acts solay 
upon the conscience of the litigant parties, by 
compelling.the defendant to do what, and only 
what, in foro conscientiæhe, is bound todo. The 
protection given to the bona fide purchaser simply 
means-that front. the relations .subsisting bee 


^ 


^ 


976: 
BIRESWAR GHOSE V; PANCHCOURI GHOSE, 


tw en the two parties especially that which is 
involved in the innocent position of the purchaser, 
equity refuses to interfere and to aid the plaintiff 
in what he is seeking to obtain, because it would 
be uncon centious and inequitable to do so; 
that Court w 11 not, in such an event, ajd either 
patty against the other. The doctrine of bona 
fide purchase is thus not a rule of property. 
Itdoes not.determine the question of title be- 
tween the partes, It isin mostcas s available 
only by way of defence. [p. 989, col, r.] 

It would.be a well-merited teproach to the ad- 

mnistraton of justice if the Court were com- 
pelled to uphold fraudulent execution purchases 
by the -application, without discrimination, 
of the formula of bona fide purchaser for value 
without notice. [p. 990, col 2. 
. The plea of defence of purchase for value with- 
out notice should not be overruled on the ground 
that the question was not specificaly raised 
in the pleadings orin the issues; the defect may 
be remedied, if necessary, by a remand on terms 
as to costs, especially as the defence has some- 
times been entertained, when it has been pleaded 
in substance and is a just inference from the 
facts alleged. (p. 977, cols. 1 & 24] 

Per Rankin, f.—]udicial sales fraudulently 
procured wilnotgivea good title to a purchaser 
who does not take in good faith and without 
notice. Thefact that the Court has been success- 
fully deceived is one which, upon the issue as 
to the purchaser’s good faith, must be of very 
different value in diffe ent circumstances, But 
in al cases the burden of proving that he acted 
in good faith and w thont notice of the fraud 
is in the first instance upon the purchaser. This 
is an essential feature of the equitable rule. 
The rule is not that there is a special favour 
for every one until heis shown to have been dis- 
honest or a volunteer, but that equity where 
itcan willfavour those who show that in in- 
nocence they have given value. [p. 991, col. 1.] 
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Mookerjee, J.—T/;e subject-matter of this 
lit gation is a tract of land which was taken 
by the ancestors of the plaintiffs, on the 
18th May 1379, in Mourasi Mokarari 
tenancy right from a family of `Ghoses. 
The plaintiffs, like their predecessors, were 
in possession by payment of rent to. their 
landlords till they were dispossessed on. the 
13th February 1917, by the first defendant 
who obtained, delivery through Court on 
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the allegation that he kad purchased. the 
land on the 21st November rgr6, in exe- 
cution of a decre: for arrears of rent, ‘The 
plaintiffs made an ineffectual attempt 
at resistance, ard their objection was 
rejected by the Court on the 11th 
June 10917. On enquiry they ascertained 
what had happened to their tenancy, and 
the facts they dscovered may be briefly 
natrated at this stage. 


In 1904, the Ghoses sued the plaintiffs 
fot arteats of rent and obtained an ex parte 
decree for Rs, 2-2-0. No further’ deta.Js 
are available, as the records of the rert 
suit have been destroyed in acccrda.ce 
with statutory rules. No application for 
execution of this decree appears to Lave 
been made till the 2nd August 1907 waea 
proceedings were instituted for realisatior 
of the decretal amount and Rs. 3-3-0 as 
Costs. A sale was hela on the 21st Novem- 
ber 1907 when ore Behar Lal Das, since 
deceased, was the sole bidder present and 
purchased the terarcy for à sum of 
Rs.22. The sale was confirmed on the 3cth 
January 1908. The purchaser, however, 
never obtained delivery of possession through 
Court and never paid rent to the landlords. 
The result was that on the 14th April 
1913, the Ghoses instituted a suit’ against 
Soudamini Dasi, widow of Behari Lal Das, 
for recovery of Rs, 15-7-6 as atteats: oi rent 
for four years frem 14th April 1909 to 13th 
April 1913. "The suit was decreed ex parte 
on the 24th June 10913. Asale was held- 
on the zist November 1910, when Bireswar 
Ghose, now appellant before "us, became 
purchaser of the tenancy for asum of Rs. 50. 
Ihe sale was coufirmed in due course; 
and when the purchaser went to take 
possession, he came into conflict with the 
plaintifis, as alreadystated. The pla ntiffs 
thereupon instituted this suit, on the 31st 
May 1918, for recovery of possession cf 
the disputed land upon carcellation of the 
ex parte decrees and consequent execution 
sales, on the allegation that they had 
been brought about by fraud on the 
part of the Ghoses. According: to the 
plaictifis the fraud consistea it the 
sappression of all notices in the suits 
and in the execution proceedings and 
the submission of efalse returns . cf 
servite to the Court. The plhintifis 
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further sugested that the ostensible ` 


purchaser was, ou each occasion, a creature 

of the Gho:es who had mauaged to pur- 

chase a valuable property for aninsignificant 

price. 'The Ghoses, the purchaser at the 

second sale, as also the widow of the pur- 

chaser at the first sale, were all joined as 

defendants. The claim was, however, 

. contested, on paper at any rate, by the 

second purchaser alore. He repudiated 
the charge of fraud and maintained 
that he had made the purchase on 
his own account. The Court of firstinstance 
held that the charge of fraud was not es- 
tablished by the evidence and dismissed 
the suit. Upor appeal, the “Subordinate. 
Judge has reversed that decisicr. He has 
held that the suits and execution proceed- 
ings were fraudulent, that all nctizes were 
suppressed bothin the suits and in the exc- 
cution proceedings, and that false re- 
turns of service were submitted to-the 

Court by the officers conceried. In this 
view, the Subordinate Judge has held that 
the decrees and sales must be vacated and 
the property restored to the plaintifis. 
On the present appeal, the second putchaser 
has urged that he is a bona fide purchaser 
for value without notice aud is entitled 
to tetain the property, even though the 
suits and execution proceedings be held 
to have been fraudulent. Ia support of 
this proposition, reliance lies Leen placed 
upon the decision in Chilambar v. Krish- 
mappa (1). The plaintifis-respondents 
have controverted this position, and have 
further contended that the defence of pur- 
ch:se for value without notice, even if 
availsble, should have been specifically 
alleged and proved. In support of 
this proposition, reference has been made 
to Aitorney-General x. Biphosphated. Guano 
Co. (2) and In re Nisbet & Poit s Contract 
(3. We have not tnought it tight to over- 
rule the plea of defence of purchase for value 
Without notice on the gound that the ques- 
tion was not specifically raised in the plead- 
ings ot in the issues; the defect may be re- 


1) 26 B. 443: 4 Bom. L. R. 249. 
(o (1879) 11 Ch. D. 327i 49 L. J. Ch. 68; 40 


I. T. 20r; 27 W. R, 621. 
(19060) 1 Ch. 386 at p. 395) 75 I. 1. Ch. 


3 
zh W, R., 286; 22 T, L. R. 2331 94 L. c 297. 
62 . 
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medied, if necessary, by aremandon terms | 
as to costs, specially as the defence has 


‘sometimes been entertained, when it has 


been pleaded in substance “and is a just 
inférence from -the facts alleged; Taylor 
v. Blakelook (4). We shall consequently 
examiue, whether the. defendant has a 
substantial answer to the claim. 
It may be stated et ‘theoutset that in 
a long line of cases in this Court the view 
been maintained that an execution 
sale which has been brought about by fraud 
of the decree-holder, is liable to be set aside 
on that ground, by application to the Exe- 
cution Court, even though itis not es- 
tablished that the auction-purchaser has 
participated in or has been cognizant of the 
fraud. Thus, in Khivode Sundari Debt 
v. J"anendra Nath Pal (5), it was ruled 
that a judgment-debtor is entitled, by an 
application under section 244 of the Civil Pro- 
cedure Code of 1882, to have an execution 
sale of his properties set aside, if he alleges 
and proves fraud on the part of the decree- 
holder, though no fraud is alleged ar proved 
against the auction-purchaser who is astran- 
ger to the suit. Maclean, C. J., treated 
this proposition as well-settled by the 
decisions in Nemai Chand Kanji v. Deno 
Nath Kanji (6) ; Rojont Kant ` Bagchi v. 
Hossain-ud-din Ahmed (7) and. Hira Lal 
Ghose v. Chundva Kanto Ghose. (8). Baner- 
jee, J., referred in addition to the decision 
in Bhubon Mohun Pal v. Nunda Lal Dey 
(0) and assigned the tollowing reason in 
support of his conclusion; “The «sale in 
execution of a decree is brought about by 
theinstrumentality of the Court, the Court 
being setin motion by the decree-holder, 
If the dectee-holder is guilty of fraud in 
the conduct of the sale the process of the 
Court must be held to haye been abused 
by him in Bringing about the sale; and it 
cannot be said that asale obtained through 


2 ^ 560-85 p; 3691 SEL. Ji 


N. 283. E t * 
6 E € Et 691. bs 
4 . N: 539. - 
ig 26 ids 3 C- W. N. 403; 13 Ind. Dec. 
N. S.) 946. 
' (o) 26 C. 3241 3 C. W.N. 399; 13 Ind. Des, 
(xe 8) SII E EE. 4 
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the abuse cf the process of the Court by 


the fraud of the  decree-bclder who. 


set the Court ir motion, sbould be 
upheld, - merely because the. auction - 
pitchaser.is innocent of the fraud. The 
auction-purchaser, of. coutse,~is entitled 
‘to have the purchase-money paid by him 
refunded by the decree-holder; but he cannot 
insist upon asele brought about by fraud 
practised upon the Coum and by.the decreé- 


‘holder ^ being . maintained,” . Banerjee, 


-J.; adhefed to this view in Huugsha Ma- 
:jüilya v: Tincowrl Das (10), when he was pre- 
‘ssed withthe decision in Mohesh Chandra 
Bagchi v. Dwarka Nath (11), in which 


‘it had been held that, however fraudulent . 


the conduct ofa plaintiff in a suit may be, 
if the purchaser. is notimplicaced in the fraud 
the validity of the sale cannot be affected 
‘bythe badness of the decree in execution of 
‘which the sale took place. Banerjee, J., 
observed that even if this were conceded, 
a different rule should hold good where 
-not only the decree but the execution 
proceedings are fraudulent. “Ifthe sale 


‘is brought about fraudulently, that must 


‘be asale brought about by abusing the 
process of the Court; and such a sale would 
>be invalid, quite’ irrespective of the vali- 
. dity or invalidity of the: decree, and the 
 auction-purchaser cannot be entitled to main- 
"tain his purchase, notwittstanding.that the 
j proceedings by which he became a purchaser 
“were fraudulent," This view was followed 
“in Ambika Prasad Singh v. Whitwell. (12), 
-whicl*' dissents from Abbubaker Sahib 
v. Mohidin Sahib (13), and refers to Adhar 
‘Mani Dassi v. Monmotha Nath Bose (x4). 
: On the other hard, where the scope of the 
fraud is limitea to the suit and does not per- 
wade the execution proceedings as well, 
it has beer- held£hat an innocent purchaser, 
not a'párty-to the fraud ner apprised there- 
of hefore Fe paid‘ bis money, weuld be pro- 
tected: Bishun Chand xv. Bijoy Singh (x5), 


» ® 
/ 
ha em. UNE ND " 
, bo) 8 C. W. N. 230. 
11) *24 W. R. 260.5 
s . 6 C. E. Je IIK. wg o. 
- (13) 20 M. 15; 7 Ind. Dec.-(N.-8.) 9. | 
4) GG W.. N. ?79. E 
- (15) 1r Ind. Cas. 399; x3 €. L. J. 588; 15 C. 
We N.:648;-b A. L. J. 5875 13 Bom. L. R 440 
sors) 2 M, W. N, 418; 21 M. L. J. $53 od. 
T. R35 (P. e). E E 


f 


` 
4 


‘Radha Madhab Paikara v. Kalpataru 


Roy (16). : NE. 
There is thus a long and uniform seres 
oa dec'sicns in this Court in support of the 


proposition that, where an execution sale 
kas been brought about by fraud practised 
“on the Court by the decree-holder ‘tke sale 


‘will be set aside on appiication to the Exe- 


‘cution Ccurt, even though the, auction-, ` 
"purchaser may not have participated in, of 
"may not have beer cognisant of the fraud. 
"This principle has received legislative ap- 
"provalin O. XXI, r. 9o of the Civil 
Procedure Code, 1908, where provision is 


made for cancellation of an execution sale - 
onthe ground of a material irregulatity 
or fraudin publishirg it, provided the Court 
is satisfied that the applicant has sustained 
substantialinjury hy reason of stich irreg- 


"ularity or fraud. Under section 3II . 


of the Code of 1882, which was re- placed by 
O. XXI, r. goof the Code. of 1908, an 


execution sale could be set aside on the 


ground of material irregularity in pub- 


‘lishing or conductingit, provided. the appli- 
‘cart had sustained substantial injury’ 


therefrom, On this rule, the judicial | 
decisions engrafted the principle that an 
execttion sale might be set aside on the 


"ground of fraud under section 244. The 


consequence was athree-fold distinction 
between the two classes’ of cases: (4) 
when fraud was established, no; questior-. 


"of substantial injury arose; (ff) thé period 
of limitation governing an application 


fot cancellation of a sale on. the ground of 


‘fraud was three years, wheteas the period 


govetnitig ar application based on the ground 
of irregularity was 30 days, and (##) the 
‘decision on an application for. cancellation 
of a sale on the ground of fraud operated 
as a decree, subject to a first appeal and 
& second appeal, while the adjudication 
on an applicatior fomded on allegation of 
irregularity, operated as an order subject — 
to a first appeal only. .These differences 
have been obliterated by the Code. oi 1908 
and the two classes of cases have been as- 
similated. The Code, be it ncticed, does 
not exclude specifically the application 
of rule go in cases where the purchaser. is 
a bona fide purchaser for valde without notice 


= 
LÀ * 


l (18) 16 ind. Css. ds; SF C tL. j. 260. 
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cf the irregularity ot the fraud: and our 
attention has not been drawn to any 
judicial pronouncement, except the dicta 
in Paresh Nath v. Hari Charan (17). to show 
that the Court should ,in the application 
of the provisions of O. XXI, r. 9o, have 
fegard to the fact that the purchaser is a 
stranger to the proceedings. On the other 


hand, the statement contained in the refer- 


ring order made by Pandit, J. on the r6th 
May 1867, in the case of Abdool Hye v. 
Nawab Raj (18), shows that a sale may be 
set aside on the ground of irregularity, 
however innocent the purchaser, It must 
further be borne in mind that, by virtue of 
section I8 of the Indian I,mitation Act 
which extends the period of limitation in 
cases of fraud, a sale may have to bé set 
aside under O. XXI, r. go, even though 
it may have been meanwhile confirmed 
under O. XX, r. 92. The position then 
is that, subject to the conditions pres- 
ctibed by O. XXI, r. 90, ar exectition sale 
may be set aside on the ground of fraud pre- 
cisely in the same manner as on the ground 
of itregularity, and that the exercise of this 
power by the Court is not excludedin cases 
where the purchaser falls within the cate- 
gory of bona fide purchaser forvalue without 
notce. As Pandit, J., pointed outin the 
case mentioned, "a purchaser in execu- 
tion is always an adventurer and- knows 
that his purchase is attended with r sk," 
—the risk, amongst others, that his pur- 
chase may be nullfied on the ground of 
mater al irregularity or fraud in pub- 
‘lishing or conducting the sale. 

We have next to consider the class of 
cases where the validity of-an execution 
sale isimpcached on t'e ground that the 
decree which is the foundation of the ‘sale 
hed been obtained by fraud. The ques- 
tion of the position of a bona fide purchaser 
for value without notice, in this connection, 
was reserved by Sir Barnes Peacock,C. J., 
in delivering the -.judgmeat of the Full 
Bench in Nilmani Burmchv. Pudlo Lochan 
Ghuokevbuity (rc). In that case, as also 


(17) to Tad. Cas. 361; 38 C. 622; 15 C. W. N. 
753 14.C. L. J. 300. 

i 9 W. R. 196; B. L. R. Sup. Vol. grr. 

- (9 B. L: R; Sup. Vol. 3791 8 W. R. Aci X, 
Rul; 20; TC Ud m 
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in Ram Soondur Poramamsk v. Prosunno 
Coomar Bese (20). it was ruled that a. suit 
lies in a Civil Court to set aside a sale in 
execution of a decree fraudulently obtained 
ina Revenue Court under the Bengal Rent 
Recovery Act, 1859. This conclusion was 
rested on the ground that it is a cause of 
Suitin the Civil Gourts, which have jurisdic- 
tion to administer the rules of equity, 
justice and good conscience, te set aside 
decrees obtained by fraud and to restrain 
the parties to the freud ‘from’ resping 
the fruit of such decrees. Peacock, C, J., 
then added the following observation? 
“In this case, the Revenue Court, "upon 
review, set aside the judgment under 
which the tenure was sold, end: passed 
afresh judgment fora different amount, 
When that judament was set aside, there 
wasnojudgment tosupport the sale which 
had token placeunde.it, Itis unnecessary 
to say whet would have been tte eftect of 
Setting aside ‘the decree under which 
the sale took place, if the purchaser at the 
sale had been a bona fide purchaser. It is 
sufficient to state tha t a decree set aside for 
fraud would not.support a sale to a pur- 
chaser in collusion with the parties to the 
fraud and acting as benami for one of them, 
Ihis is the charge in the present case, 
and if the fraud alleged be made 
out, the plaintiff is "entitled to 
relief." The question arose directly 
for decision in the case of Abdool e Hye v. 
Nawab Raj (18). There, a decrée was 
obtained against the appellantin the Court 
of Behar and wastransferred for exécution 
to the Court ofSurajgzrh. The judgment- 
debt was paia into Court at Behar on the ` 
14th January 1851. An intimation was 
sent to the Surajgarh Court that 'the 
decree had been satisfied and execution 
"Was no longer necessary. ` This, however, 
reached the Court after the sale pad 
Eeen helf on the 3rd Fébrvary 18517, and 
the property had pressed into the h8nds of 
a stranger. Thejudgment-debtor thereupon 
sued forcancellation of the sale. The Ttial 
Court dismissed the suit on the, ground 
that the plaintiff had no right to bring the 
action, and this was confirmed by ‘the 
lower Appellate Court. Pandit, J., 
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elaboretely discussed the law on the 
subject, and, with the approval of 
Bayley, J., referrea the following question 
to a Bull Bench for decision: l 
“Whether with reference to objections 
urged by the purchaser, the sale should or 
should. notibe set .eside, or, in other 
words, whether nd how far in a regular 
. Suit, ‘claims of a purchase? in execution of 
decrees are, to be respected and protected 
on groundsof hisinnocence and ignorence." 
"Peacock, C. J., with the concurrence 
of Bayley, Seton- Kerr, Phearand Macpher- 
‘son, JJ., delivered the: judgment of the 
Bill Bench in the following terms:— 
“The substantial question of law which 
has been refeired for the decision of the 
Full Bench is, whether, heving reference 
to the cases mentioned in the order of 
reference, In re Shumboonath Roy (21), 
In re Chundernath (22); In ve Nadir 
(23); In ve Gunga Pershad (24), Bootan v. 
Bhugwan (25), a bona fide purchaser for, 
valuable consideration and without notice 
ata sale’ in execution of a decree 
is protected from having the 'sale 
sêt aside, under the present or former 
law. Weare of opinion that the decisions 
do not go to the extent of saying that, 
under no circumstances , can a sale-be set 
aside as against a  purcheser. In 
each case it will befor the Court which 
tries the case, to determine whether it 
will be in accordance with the principles 
of justice, equity and good conscience, 
thatthe sale ought to be setaside or not. 
Each case must be determined by the Court 
upon its own merits," i 

" It must be noted at this sta ge thatno re- 
ference is- made, cither in the Order 
of Reference ortn the judgment of the kulli 
Bench,to a dictumof the Judicial Coni- 
mitteein Lala Bunseedhur v. Koonwur Biu- 
deserée Dutt Singh (26), decided on the 26th 
February 1866, that is, after ethe judg- 
ment ef the Full Bench in Nilmani 
Burnick v, Pu.do Lochan Chuckerbutty (19) 


* e 
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22) (184r) Carrau 39. - PM 
3) (1842). Carrau 71. 
a4). (18. Carrau 74. 
~ (25) - (1849) Beng. S. D. A. 2833 to Ind. Dee, 
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which was decided on the 5th February 
1866 and before the Order of Reference i® 
Ablool Hye v. Nawab Raj (18), which was 
made on the 16th May 1867. The~ appea 

before the Judicial Committee arose out 
of a suit instituted by Bindesree Dutt 
Singh to obtain cancellation of an agree- 
ment made by his step-mother and late 
guardian whereby debts and obligations 


‘wereincurred by her, which led to.» decree 


against his estate’ during his minority 
and a consequent judicial sale. ‘The de- 
fendant judgment-creditor became the 
pürchaser ¢ t that sale and his title was im- 
peached un the ground’ that the agree- 
ment, the decree, and the sale were fraudu- 
lent and collusive, The history of the 
transactions is set out at length in the 
judgment of the Sudder Court pronounced 
in dn appeal from the decision of the Prin- 
cipal Sudder Amin: Lalla Bunscedhur 
v. Koonwur Bindeseree Dutt Singh (27). 
It was urged before the Sudder Court thet 
thesale could not be reversed upon a late 


precedent of that Court; Ali Hossein v. 


Badul Khan(28). Roberts afid Batten, JJ. 
overruled this contention in the follow- 
ing terms: | 


“But there is this peculiarity in this 
case, that the vendee is not an innocent 
purchaser, but one who has.ceused the sele 
of the property by his own dishonest and 
artiul agency. Such sales, we have no 
doubt, ought to bc cancelled, as the 
law will nut ellow a party to take adven- 
tage of his own wrong. ‘This view wes 
assailed before the Judicial Committee, and 
it was argued thet there was no evidence 
to show that there was freud anu collusion 
between theguardian of the minor and the 
appellant or that the sale was prejudicial 
to the estate of the infant. Lord Chel- 
msford observed: “You get ^a cognovit 
for Rs, 54,000 on 2n advance of Rs. 26,986 
borrowed according to your ergument to 
save the estate, but under that cognovit, 
ot confession of judgment, you force a sale 
yourself and actually buy in the. minor's 


- 
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estate: Can that stand? Lalla Bunsee- 


dhur v. Roonwur Bindeserce Dutt Singh (26) 
Counsel for the appellant answered ; 


‘The sale was by public auction 
under a decree of Court, whcreby 
the payment of the Rs. 26,986, 


advanced to save the estate, was decreed: 
.Yf the transaction as to the Ikravanamah 
fails, yet the appellant wasa purchaser 
at an execution sale and a decree-holder. 
His rights were similar to a stranger pur- 
chasing, Ali Hossein v Badul Khan (28)." 
Counsel for the respondent urged that 
the whole transaction was shown by the 
evidence to be tainted with fraud; he was 
stopped by Lord Chelmsford with the 
observation, “We are satisfied cn that 
point." The question, which the 
Judicial Committee was, in these circum 
stances, called upon to consider was whe- 
ther the appellant could set up his pur- 
chase at the execution sale as a 
bar, though the entire transaction which 
he himself had brought about, was tainted 
with fraud. Sir James Colvile held 
that the Cofirts below were warranted 
in their conclusion that the transaction 
was not only prejudicial to the estate, 
but had also the character of « fraudulent 
contrivance, and then added the following 
observation with reference to the ques- 
tion, whether the sale had interposed an 
effectual bar to the application of the more 
appropriate equity of restoration of the 
property to the minor than the remedy by 
appropriation of the surplus sale-proceeds: 
“heir Lordships concur with the learn- 
ed Judges of the Sudder Court in aissent- 
ing from the authority of the case which 
is statec to have been decided in 1847 
(1863?) by two out of three of the then 
Judges of the Sudder Court of the Nortk= 
“Western Provinces. The proposition that 
no diferenceis to be made between an inno- 
ceat purchaser and one tainted by the fraud 
which has brought about the execution 
sale seems to them to be wholly 
untenable. The question is, in the former 
case, which of two innocent parties 
‘shall suffer; in the latter, whether he who 
has wronged ‘the other party shalt be 
allowed to enjoy, the fruitsof his wrong 
doing, A Court exercising equitable juris- 
diction may withhoid its hand in the one 
cise and yet set aside the sale with or witk- 
Ont terms In the other; In the present 
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case, the judgment by cognovit, the 
execution and thesalé are alltuinted with 
the fraud which enterea into the original 
transaction, theexecution of the ikrar. All 
arepartsofthecontrivance by which tke 
respondent hes been deprived of his prop- 
erty and the appellant has acquired 
it. Their Lordships, therefore, are of 
op nion that both tke Courts below were 
right in decreeing that possession of tke- 
property should be restored to the re- 
spondent."  . d 
Itismanifestthat the Juaicial Committce 
were not callea upon to examine, whether 
a bona fide purchaser for value without 
notice was entitlea to retain the property 
which has vested in him by the sale, even 
though the decree and sele were tointed 
with fraud. ‘Thequestion was, whether, on 
theassumption that an innocent purchas- 
er was entitled to special protection, 
aíraudulent purchaser could ke includ- 
ed in the same category. The an- 
swer was in the negative, ana thereason 
assignea was that he who has wronged 
the other party cannot ke allowed to erjoy 
the fruit of his wrong dohg. It may be 
conceded that even a dictum of the Jrdi- 
cial Committee is entitled to greet respect, 
but we cannot altogether overlook tle cir. 
cumstances oi the litigation. where tke 
pronouncement was made. 
. Let us return to the decision ot the Full 
Bench in Abdool Hye v. Nawab Raj 118). 
The principle entinciatec there weg applied 
in Jungee Lall v. Sham Lal Misser 129), 
In that case, an ex parte decree was obtained 
against the infant members of a Mitkshara 
family uader such circumstancesthat their . 
interest in the estate could not be bound 
thereby, Before the decree was executed, 
the mother of the infants notified that she 
denied their liability and questiored the 
validity of the ex parie éecree o1 tLeground 
that they were not properly repiesented 
in that'suit, Notwitbstanding such no- 
tice the defendants purchased the prop- 
erty at theexecutionsale, It was riled by 
Markky and Birch, Jf that the pufchasers 
were not protected by a decree which, by 
reasonable diligence, they might have 
discovered to be invalid, In such cireum- 
stances. the  purcbesers cori rot 
invoke the principle of the cecision — im 


(29) 20 W. Rr 120, 
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fan All v. Jan Ali (39), where no question 
oi frauu wasraised, und it wis rulei thet 
„a stranger whe purchases iu execution 
of a decreeis not affected by the subsequent 
cancellation or revers:] of the decree. 
The question came up for consiaeration 
again in Mohesh Chandra Bagchi v. Dwarka 
Nath (x1). here the suit was instituted 
to set aside 2e ex parte rent-cecree 
obtained under the Benga Rent Recovery 
Act, 1859,and an execution sale consequent 
thereon, The Trial Court found that the 


entire proceedings—the suit, the decree . 


and the sale-- were fraudulent, and can- 
celled the decree and sale, comment- 
ing adversely on the conduct oi the 
pu chaser, who was a Pleader ana a strang 
er to the suit. Upon appeal, the 
District Judge dismissed the suit as 
barred by limitation. On second appeal 
to this Court, Jackson and McDonnell, 
JT., held that the suit was not barred by 
limitation and remanded the case for 
re-t fal with special reference to the ques- 
tion, whether the defendant or any ol 
them had been proved to have been im- 
plicated in the fraud, as found by the 
primary Court, It was observed that, 
upon the authority of previously deciaed 
cases, it was clear that, however fraudulent 
the conduct of the plaintiff in the rent-suit 
might have been, ifthe purchaser was not 
implicated in the fraud, the validity of the 
sale would not beaffectea bythe þad- 
ness of the decree under which the sale took 
place. $t may be stated that the previous 
decisions on the subject were neither men- 
tioned nor discussed in the judgment. 
Amongst later decisions, reference has 
already been made above tothe fudgment 
of the Judicial Committee in  Béshum 
Ghand v, Bijoy Singh (15). There, a suit 
was brotight to set aside an auction sale 
on the ground that it was brought about 
by the fraud of the decree-holder and the 
judgment-debtor agd that the uction- 
purchase wasa benamldar of theiudgmert- 
debtor, ° rhe Trial Court found these 
allegatipns establishea and set aside’ the 
sale.. Onappeal tothis Court, that decree 
was affirmed, asa reasonably clear case 
of fraud and aishonesty to which the 
pirchaser was a party, had-been made 
o) s B. Y. R. A; C, J. 86; x0 W. R; 1943 
MAY ur, 474, 1 Ind, Des] aeg 158; $41 3 
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the concurre.t fi. dins that the sale was 
fraudulent and collusive. Lord Robson 
held that the origin:] debt ard the Cecree 
thereon were ge cine, that the aucticn- 
purchaser iad made the purcl ase with 
his own money, and that tic allegation 
of fraud a.d conspiracy mide agenst 
tie auction-purchaser had n: t been brought 
home to him. ln sich circumstarces, 
the conclusion was inevitable that thescle 
Could not be successfully impeached. 

We have finally to consider the decisicn 
in Chitambar v. Krishnappa (x), where 
Jenkins, C. J.,and Crowe, J., doubted the 
correctness of the Full Bench decision in 
-Abdool Hye v. Nawab Raj (18) onthe au- 
thority of the decisions in Gore v. Stacpoole 
(31),. Bowen v. Evans (32), Colelough v. 
Bolger (33), Lalla B nseedhur v. Kootmwar 
Bindeseree Duit Singh (26) and Jan Ali v. 
JanAH (30). We heve already referred to 
the decisions in Lalla Bunceedhur v. 
Koonwar Bindeseree Duit Singh (26) and 
Jan Ait v. fan Ali (3c) and we slall 
presently ccnsider the English and Irish 
decisions mentioned, We must, not over- 
look, however, :hat the decision of the 


Full Bench is binding on us, until it is. 


set aside by the Full Court or a contrary 
rule is enunciated by the Judicial Com- 
mittee. The appellant has, indeed, invited 
us to hold that the Pull Bench decision, 
which so far as we know, has not 
been challenged in this Cout since 
1868, is erroneous. We are not pre- 
pared to accept this contention. The 
decision, as we have seen, does not Jay 
down an inelastic or inflexible rule; on the 
other hand, it enables the Court to deter- 
Mine each case uponits own merits and to 
decide whether, in accordance with the 
principles of justice, equity and good con- 
science, the sale should or should not be 
set aside us egainct the purcbeser. The 
principle thet, in ell cries for which ro pe- 
cific statutory directions sie given, Judges 
should act accorcing to jvstke, eqrity 
and gcod conscieice, was expressly fermu- 
lated in section 93 of the Administration 
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of Justice. Regulation promulgated by tle 
Governor-General in Councii- on the sth 
July 1781. Che rule was thereafter suc- 
céssively re-produced in section 2I of 
Regulation IIT of 1793, in section 24 ‘of 
the Bengal Civil Courts Act, 1871, and in 
section 37 of the Bengal Civil Courts 
Act, 1887. Now, the decision of a case 
accordng to the principles of justice, 
equitv ` ana good conscience has generally 
meant decision accoraing to the principics 
of English Law applica ble toa similar state 
of circusthstances. This was justified in 
Dada Honaji v. Babaji Jagushet (34) 
mentioned by Jenkins, C. J., in Shtvrao 
Narayan v. “Pundlik Bhaire (35) on the 
authority of the judgment of the, 
Judicial’ Committee in Varden Seth 
Sam v.  Luckpathy’ Royjee Lallak 
(36), but it is doubtful whether the 
Judicial Committee really intended to enün- 
ciate the comprehensive rule attributed 
to their ‘decision. ` Lord Robhouse, how- 
ever, in the later ` case -of Waghela Raj- 
sanji . v. Shetkh Masludin (37) statec. that 
“equity and good conscience” had been 
“generally interpreted to mean the rules of 
English Taw if found applicable to 
Indian society _and circumstances." See 
also Rajah: of Vizlanagram v. Rajah 
Seirucherla (38); Meenakshi v. Rama 
Aiyar (39);.Govindan Natr v. Atchutha 
Menon (40), Kripa Sindhu v. Annada 
Sundari (41); Gurdeo’ Singh v. Chand- 
rika: Singh (42). In this connection, 
reference tay be made to the obser- 
vation of Sir Barnes Peacock, C. J.; 
in Rambux Chittangeo v. Modhoesoodun 


g a Bom. H C. Re pa 38. 
Mul 4 Bom. L o 
303 8 DP 3213: Marsh. 4 Hi 

OP Um , C. i. 8571.19 R. Ri- 
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(37) 141. A. 89 at p. 96; 11 B. 551 at p. 5613 
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(39) 18 Ind. Cas. 34; 37 M. 396 13 M. L. T. 


97} 24 M. iy ds 106; (1913) 4. W.N.4 

te] - a8 Tid. Cos. 3dii 39 M. 4331 28 ML Ty J. 
$ + 

"en 3sC. VR 3. 2793.12 C. W.N. 983. 

wit? 1 Ind. Cae, 913; 36 e 1931 5 Y t J. 
i 


INDIAN CASES; 


($8 


- 


Paul Chowdiry on ‘that. where rights 
of parties are determined according 
to the general principles of equity and 
justice, this must be done without 
any distinction,.as in England, -between 
that partial justice which is ecministercó 
in the Courts -of “Law and the more 
fulland complete justice for which it is fre- 
quently necessary to seek the assistance of 
a Court of Equity. This was adopted 
by Jenkins, C.J. in Deb Naradan v. Ram 
Sadhan '44); see also the observation of 
Peacock, C. J. in Khemamoyee v. Shushee 
Bhoosun Gangooly (45) .- In these cireums- 
tances , it is not surprising to fina that 
Where, asin the present instance, there is 
no statütory provísion directly conclusive . 
on the question of the rights. and liabilities 
of the parties the only justice, equity and 
good conscience which Judges steeped in 
the principles of English jurisdprudence 
can and do administer, .in .default: of 
any other rule, is so much of . English 
Law ana usage as seem reasonably appli- 
cable in this country: Satis Chandra. Ve 
Ram Daval (40). . 

the principles applica ble to. cases of this 
character are concisely stated by 
Sir Edward Sugden (afterwards Lord, St. 
Leonards) ia his classical treatise on the Law 
of Vendors ana Purchasers (14th Ea., 1862; 
page XIU): 

“If a decree is ‘obtained by fraud, it may 
be relieved against, and it has beene said 
that a purchaser js bound to see that, at 
least as far as appears on the face of the 
proceedings before the Court, there is no 
fraud in the case; but, ifthe, Court itself - 
be imposed upon, it would be strong 
measure to imply notice of the fraud to 


.the purchaser, from the very proceedings 


before the Court. But it is a settled 
maxim that persons purchasing under 
decrees of the Court, as a ‘general rule; 
are bouna*to see that “the saleis made 
according to the decree. And thisemore 
specially appliesto the plointiffin the catise; 
ofcourse,the purchaser making use of the 

machinery of the Court to obtain the estate 


N. 1143. 

a 9-W. R. 94 
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fraudulently asagaiust the persons entitled 
to the inheritance, although, with the 
concurrence of the tenant for life, cannot 
sustain his purchase; but a bona jide sale 
cannot be impeachea, simply becatse the 
suit, was in fact instituted -tor the purpose 
The tenant 
for life canuot be permitted in such a sale 
to obtain a benefit at the expense of there- 
maindereman, and if the purchaser per- 
mit him to do so, that may in some. cases 
vitiate the sale, although the Court, if 
the. transaction was not fraudulent, will 
struggle. to correct the misapplication 
and not rescind the sale.” 


. The: ‘principles upon which a Court of 
Equity actsin setting aside asale had 
unaer a decree, were élaborately discussed 
by Sir Edward Sugden, when Lord Chancel- 
lor of [rélano in the case of ‘Bowen v. 

Evans (32) which was subsequently taken. 
up to the House- ot Loras; Bowen v. 
Rererence was made to the 
aecisions of Tora Redesdale in Kennedy 
*. Daly (48) ana Giffard v. Hort (49) where 
purchases on the basis of fraudulent de- 
crees were pronounced to be of no effect 
as the purchaser was aware of, if nota 
party to the fraud, To the ee efect 
à: the decision of Manners, L. Ca in ve 

. Foster (50). On the other hand, 

Benneti v. Hamill (51) Lord Redesdale held 
that the purchaser was not affected by error 
in the decree and observed as follows: 
“A purchaser has a right to presume that 
the Court has taken the steps necessary to 
investigate the rights of the parties, end 
that it has on that investigation properly 
decreed a sale; then heistoseethat thisis 
a decree binding the parties claiming the 
estate, that is, to see that all proper parties 
to be boünd are before the Court; and he 
hasfurther to see that taking the-convey-: 
ance he takes a. title that cannot be 
impeached aliunde.” This was substan- 
tiall the view adopted by Manners, I. C., 

Amongst othér 
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cases mentioned by Sir Edward Sugden in. 
Bowen v. Evans (32), are the decisionsof the 
House of Lords in Gore v. Stacpoole (31), 
Coiclough v, Bolger (33) , Colclough v. Sterum 
(53) and Bandon v. Becher (54). 
each of these cases, relief was AUT 
on the sround of fraud, and it was estah- 
Hshed that the purchaser, if not a party 
to the fiaud, had notice thereof, actual or 
constructive: they will be found analysed 
by Sit Edward Sugden in his treatise of the 
Law of Property as administered by the 
House of Lords, 1849, Chapter. VI, section 
iii, pages 679-720, Inone of thecases, Gove 
v. Staepoole (31) Lord Redesdale doubted 
whether ever a purchase under thedeciee, - 
the fraud, would 


be a protection, as he held it clear 


‘that a purchaser was bound to see that, 


at least so far as appeared on‘the face of 
the proceedings before the Court, there 
was no fraud in the case. Sir Edward 
Sugden hesitated to go as far as Lord Re- 
desdale and observed in Bowen y, Evans 
(47): "That. goes a great. way,.and I 
should actvpon that. opinion with very 
great precauton. If I found a pürchaser 


buying where fraud appcared clearly on 


the face of the decree, I should hold him 
to have notice of it; butl should havé-much 
hesitation in. visiting a purchaser with the: 
consequences of what might be'deemed 
implied. notice of a fraud which was not 
discovered by the Court, or the officers 
of the tourt, or the Counsel .concerned 
in the cause, whose duty itis not to permit 
the Court to make a decree not warranted 
by the facts of the case;" see also Lans- 
downe v. Beawman (55) where Hart, L. C., 
referred tothe observations ol Lord Redes- 
dale in Giffard v. Hort (49) and expressed 
the opinion ''that the utmost caution 
should be used in touching sales under 
decrees, and that nothing could be more 
dangerous than for the Court to strain 
the effect of notice, for the purpose of 
unsettling the transaction of an honest 
purchaser under a decree.” In this con- 
nection reference may be made to the de» 


Beu (1821). 3 Bligh 18%; 22 R. R: 1 4 E R; 
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cision of thé Housé of Lotds. iù Mullins 
v. Town seni (56), as an illustration of a case 
whete the irregularitiés in connection with 
the sale wéresograve and manifest that thé 
Court had no difficulty in condemning the 
transaction as fraudulent and in cancelling 
the sale which had been made at dn undet- 
value. The cases of Lloyd v. Johnes (57) 
and Curiis v. Price (58), which dre men- 
tioned in Bowen v. Evans (32), furnish in- 
stances, not offraud but of irregularity 
in the proceedings, and it was accordingly 


held by Lord Eldon, in thé one case and’ 


by Sir William Grant, M. R., in the other, 


that the purchaser should not lose the- 


benefit of his purchase, The decision in 
Townsend v. Warren (59), which was heard 
in the firstinstance by Mannets, L. C. and 
subsequently affrmed by the House of Lords 
was based upon very special facts, as ex- 
plained by Sir Edwárd Sugden in Bowen 
v, Evans(32) and algo in hisEawof Property 
page 712. The sale was allowed to stand, 
though. a fraud had clearly been practised 
on the inheritance and the purchaser was 
a party. thereto; the case, however, was 
treated by Lord Chancellor Manners erro- 
neously, as it subsequently transpired, as 
one of irregularity, and relief was confined 
to the award of the full and fair value" of 
the property at thé time ofthe sale. On 
the other hand, in Thornhill y. Glover (60) 
Sir Edward Sugderi in 1842 set aside a sale 
which had taken place in 1808, asitappeated 
that the maclinery of the Court Ead been 
resorted to to etrectuate a sale made, not 
by the order of the Court, but by acontract 
entered into behind the back of the. Court 
and though he deplored that the Court 
should be required-to-inteffere after such 
a lapse of time, he added that he must 
not, in the words attributed: by Lord 
Harcourt to Twisden, J., in Attorney-General 
v. Sutton (61) ''steal leather to make 
poor men shoes," We may add that in 
Betoley v. Carter.(62) Selwyn, I. J., quoted 
(56) (1831) 2 Dow 84 Cl 430; 5 Bli. (N. 8.) 
5675 6H. R. 787 a ks 
so (1804) 9 Ves..37; 7 R, R. 1454 32 E. R. 
. (1805) 12 Vea. 89; 8R. R. joj; 33 E. R: 35; 
A de rj.& re TE B $29 77 
(60) (1848) 3 Dr® & War. 195. i : 


"m * (1721) I P. Wi. 754 at p. 765; 21 ER, 


0; 
(62) (1869) 4 Ch, App, 230 at pp. 238, 239; 17 
W, R. 300, v>” ct i D 
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With approval the followitig passage from 

the judgment of Sir Edward Sugden in 

Bowen v. Evans (32) which sets òut succinct- 

ly the reasons why a juugment and sale 

shoul] not be permitted to be impeached 

to the detrimént of an innocent purchaser: 
"First there is Lloyd v. Johines (57) 

in which Lord Eldon held that the 

purchaser should not lose thé’ Lenefit 

of his purchase by reason “of en iiregu- 

larity in thé proceedings; that case 

has been explained by Lord Redesdale 

in Bennett v. Hamill (51) and hy Sir W. 

Grant in Curtisv. Price (58). Lord Reces- 

dale seems not to Have éntirely agreed with ` 

Lord Eldon, but, with great deference to 

the high authority with whom I am com- 

pelled to differ, I entirely subscribe to the 

doctrine of Lord Eldon. In Curtis v. 

Price (58), the Master of the Rolls, though 

not called on to decide thé point, declared , 

his opinion to bé, that although accounts 

were not taken or inquiries diiectéd which 

óught to have been taken and directed, yet 

that being the actof the Court it could not 

aftect the purchaser and he was also of opin- 

ion that a direction ky the Court to pay. 

the purchase-moneéy to a wrong person wotld 

not affect the purchaser. I entirely sub- 

Scribe to thatopinion. I think that, though 

there may have been some advantage taken 

of the parties to thé cause, it ought not of 

itself to coristitute a ground for impeaching 

the sale for it would be exttemely* danger- 

ous toimpressupon the minds of purchas- 

ers under decrees that that which had 

escaped the vigilance of the Court, of its 

officers, áhd ofthe Bar, would forma suf- 

cient ground to set aside a sale. T could 

not lay down a file mete. mischievous 

to the suitors of the Court and theintérests 

of the public, for it is of tke greatest 

importance that sales made under the 

authority of the Ceurt should not be 

lightly set aside.” T 
Reference may also be madé in- this 

connection to Gavin v. Hadden (63). We 

mày take it, then, that a jüdgment which 

has been obtained by fraud, . ei is 

Court, or of one or more of tl 

can be impeached by means of 

and can be set aside again 
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procured it by fraud: Toulmin v, Steere (64); 


Cammell v. Sewell (65), Coaks v. Boswell 
(66); Boswell v. Coaks (67), Schedden v. 
Patriok (68). There is, however, atleastcne 
exception to this rulc; for, as stated 
by Cozens-Hardy, L. J., in Bir.h v. Birch 
(69), although in, most cases a judgment 
obtained by fraud can be,set aside only 
as against the person who committed or 
procured the fraud, this limitation does 
not apply to an action to set aside a judg- 
ment granting Probate of a Will, inasmuch 

sa Will must be either good or bad against 
all the world. Am ON 
Reférence hassometimes been madein the 

. discussion of this question, asin Chitambar 
v.Krishna ppa (1), to the class of cases which 
hold that a stranger who purchases 1n 
execution of a decree is notaffected by the 
subsequent cancellation o. reversal of the 
decree: Chunder Kant v, Bissessur (70), 
Jan Alt v.. Jan All (30), Zalnul-Abdin v. 
Muhammad Asghar (71), Mukhoda Dasst 
v. Gopal Chunder Dutia (72), Inderjit v. 
Pootze Begum (73): Jana kdhart Lalv. Gossain 
Lal Bhaya (74); Nagendra Nath Basu v. 

. Parbati Charan Koyal (75). ‘The principle 

- ' whichlies at the root of this class of cases 
was investigated in Krishna Chandra v. 
Jogendra Narain (76) and does not logically 
require extension to cases where a fraud 
has been committed on the Court itself. 
The rule thata stranger purchaser is not 
affectede by the reversal of the decree for 
erior or irregularity is based, as the cases 
show, on grounds of public policy, though 


- . (649 (1817) 3 Mer. 210; 17 R. R.*67i 36 E, 


R. 8I. f 

- (623) - (1858) 3 H. & N. 617) 117 R. R 878; 
-> a Dh. er IA 4 Jar. (N. 5.) 978; 324. T. (0. 3.) 

106; 15 < 


(66) 
761 55 le T. 3 
~ © (67 (1894) 
68) (1854) r Macdüeen 535. e 
to) 4902) P. 130; 71 L. J. P. 58; 86 L. T, 

' s 64r 50 W. Re 437; 18 T. L. R.-485. 

A W. R. 312. 
uel 15 I. A. 12 10 A. 166; 5 Sar. P, C. J. 
120! 


1nd. Dec. N. 8. 112 (P, C.). g e. 
‘ Ed C. W. N. 766; 13 Ind,' Dec, 


E. R. 615. | 

7 (2886) 11 App. "Cas, 232: 55 L. J. Ch. 
2. 7 

6 R. 167. 
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itorerates harshly upon the person whose 
property has been sold, and who it may 
turn out in the end was not liable at all 
to the plaintin. It is at least qu.stionable 
whether thisrule should be made tocom ` 
prebend within its score the class of cases 
where fraud has been committed upon the 
Court, which, though established for the 
administration of justice, Las been vtil- 
ised by an unscrupulous litigant for the 
accomplishment of a dishonest purpose; 
such an extended application of the rule 
encourege 
fraud. ae i 
The question unde: consideration ‘has, 
as may be anticipated, frequently come 
under examination in the Courts of tte- 
United States and the balance of judicial 
opinion there favours the view that a 
bona fide purchaser for value without 
notice atan execution sale, isnot affected 
by infiimities in the judgment or proceed- 
ings subsequent thereto, which do not 
appear on the face of the record, such as 
secret vices, frauds, defects or other 
infirmities; see Freeman on Void Judicial 
Sales,section 4I; rreeman. on. Judgment 
section 509; Freeman on Executions, sec: 
tion 342; Kleber on Void Jrdicial and Exe- 
cution Sales, section 369, Rorer on Judi- 
cial and Execution Sales, sections 570, 1101. 
The adoption of the rule has been often 
challenged, but has been. defended on 
grounds which are best stated in the judg 
ment of a Full Bench of the Supreme Court 
of California in Reeve v. Kennedy (77) 
where Crockett J. observea as follows: 
“No principle is better settled than that 
a purchaser ata judicial sale, without 
notice under proceedings regular on their 
face and had ina Court of competent 
jurisdiction, is not affected by any . mere 


error of the Court; for which the judgment 


might be reversed on appeal, nor for any 
secret vice in the judgment, not appearing 
on the fáce of the record and which can be 
made to appear only by the production of 
extrinsic evidence. He is bound at his 
peril to inquire whether it sufficiently ap- 
pears on the face of the record that the 
Court had jurisdiction to. render the 
judgment, and whether’ thete is a, valid 


N 


€79) (1872). 43 Cali; $43. 
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execution. But. nothing more is required 
of him. Unless the plaintiff in the action 
be also the purchaser at the sale, the latter 
will not be affected by any mere error of 
the Court, even though the judgment be 
afterwards reversed for such error; nor 
can his rights be impaired by any secret 
vice in the proceedings, resulting from 
frand or other similar cause, of which he 
had no notice: As between the parties 
to the action, a judgment | fraudulently 
obtained will be set aside and held for 
naught when the fraud is made to appear. 
But there would be no security in titles 
acquired at judicial sales if the rights of 
a bona fide purchaser, without notice, 
could be overthrown by subsequent proof 
that the judgment was obtained by fraud, 
or that the record which showed a due 
service on the defendant, was in fact false. 
The repose of titles, and indeed every 
consideration of public policy, demands 
that a purchaser at a judicial sale, without 
notice, under proceedings regular on their 
face, and by a Court . of competent juris- 
diction should He protected as against 
mere. errors of the Court, and against 


secret vices in the proceedings founded, 


on fraud, accident or mistake, and which 
can only be made to appear by the proo 
of extrinsic facts not appearing on the face 
of the record. No prudent person would 
purchase ata judicial sale, if he incur 
red the hazard of losing his money, 
in case it afterwards should be made 
to appear that the judgment was ob- 
tained by perjury or other fraudulent 
practices, or that the record on which he 
relied, as proving a Service on the defend- 
ant, wes in factfalse, These propositions 
are too familiar to require the citation of 
authorities in their support and we heve 
been referred to none which appear to con- 
travene them, unlessit be two cases de- 
cided by the Supreme-Court of Iowa: Hansby 
v. Blackman (78); Bryant v. Williams 
(79). The principle settled in those cases 
is, that a defendant in an action, who was 
not a resident of the State, and was not 
served with process by publication or 
2 . - 
. $98) (1803) 20 Bows x28, 
- 170) (3866) as. Towa. Bam- 8° 
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otherwise,and for whom an Attorney with 


‘out authority had entered an appearance, 
might afterwards, on proof of these facts, 


under the 


recover the property sold 
fide purchaser, 


judgment from a bona 
without notice. It is unnecessary; for 
purposes of this case, to examine 
the reasoning on which these decisicns are 
founded. Butif the peculiar facts of those 
cases Should take them out of the general 
tule to which I have adverted, it would 
only prove that the rule, in its broadest 
sense, is not wholly witbout an exception 
and would not impugn the rule itself. 
If an unauthorized appearance by an 
attorney, for a non-resident defendant, 
‘who was not served with process, can 
be afterwards shown to invalidate thc title 
of a bona fide purchaser without notice 
at the execution sale, itstands, so far as 
I am aware, as a solitary exception 
to the general rule, and the doctrine ought 
not to be further extended." 
. This was followen by the Supreme Court 
of Virginia in Marrow v. Brinkley (80), and 
when an attempt was made to question 
that decision before the Supreme Court 
of the United States, the application 
for leave to appeal was rejcted: Marrow 


t v. Brinkley (81). The question was again. 


elaborately discussed by the Supreme Court 
of North Carolina in Millsaps v.. Estes 
(82) and in Yarborough v. Moore (83), and 
the rule was re-affirmed that inhocent 
purchasers at a judicial sale, who hac no 
notice ofany irregularity in the proceedings 
and thejudgment under which the sale was 
made, would be protected in their purchase, 
where the Cofrt had jurisdiction of the 
portiesand subject-matter of the proceeding 
and the judgment on its face authorised 
a sale, The rifle has been enunciated in 
similar terms and recogaised or applied 
without question, in New Vark in Clarke v, 
Davenport (84), in Alabamaein. Dunklin v, 
Wilson (85), in New lersy m Wlson , v. 
Hoffman (85), in Maryland in Spindler v. 


1 


98. 178; 32 Law, Ed. 6541 


» (80 1898) 8s Va. 55; 6 S. E, 603. 
i 1889) 129 U. $. 
82 

107 . St. Rep. 4960) go S. E. 227. -- 


1904) 137 N. C.. 5854 70 L. R. A. 170; 
7 

1909) 1513 N. C. 116; 615 S, E. 763; 

| 14 N. V. Supi. Ct. os, "n 
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94 1873 64 Alabama 162; 
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Atkinson (87), in Arkansas in Carden Y. be considered invulnerable cgaitst du 
"Lane 188) and in Missouri in Hellenan V. assault, wherein itisattempted to beshown 
Rigsdals (89). The Courts in the. United thatthejudpment was procured by fraudu- 
- States.have, however, struggled to avoid the lent machinationsand misrepresentatiol $ 
manifest hardship, if not injustice, of the-. oi others, provided he is neither. charge- . 
applie;tion of the rule by the adopticn of able with notice thereof nor guilty of par- 
two principles: (74) they have drawn a dis- ticipation therein. 
tinction between judgments which We are thus brought back to the rule 
are void and vuidable and they have ruled enunciated by Sir Barnes Peacock in 
‘that ifthe Judgment is voic, even a bona Abdool Hye v. Nawab Raj (18), namely, 
fide purchaser does not acquire an UnlM- that in cases of this  ckaracter, 
peachable. title; Rankin v. Schofield -where a stranger has purchased, tke 
(go),: McDonald v. Rankin (91); Taylor V, Court should determine -wketter it 
‘Savage (92), Mitchell v. Maxent (93), La- will be in accordance with ‘the prin- 
master v. Kéelero 194); (4) they have helé, ciples óf justice, equity and good cor- 
that 4 pérson is not a bone fide parchaser; science to set aside the sale. The Court 
unless -he purchases without notice, actual has, infact, to reconcile two conflict- 
or constructive, of the title or equity claim- ing principles, On thé- one hand, as 
ed to be superior to his rights as pur- De Grey, C. T., saia in R. v. Duchess 
chaser, and knowledge sufficient to put of Kingston (100), fraud. is án extiiisic 
a- reasonably prudent man onenQuiry 13 collateral act, which vitiates the most 
~ ‘constrictive notice; in other words, though solemn proceedings of Courts of Justice, 
an execution purchaser need not be ina and, in the words of Lora Coke, avoias all 
mood to scent fraud, he need not have judicial acts, ecclesiastical and temporal. 
complete information of every fact máte- - Tames, T, J., emphasised:the same idea 
rial for him to know; he is bound to make when he stated ir Vane v. Vane (101) that 
‘enquiry when there isanything that would a Court of Equity will wrest property, 
excite the suspicion ofa prudent Man anc , fraudulently acquired, cot oily from tke 
place hist of his guard: Barnes v. McChin- perpetrator of the fraud but, to use 
‘ton (93), Gibson v. Winslow (90), Farr V. Tord Cottenham’s larguoge in Trevelyan 
Sims (97), Lang Syne Gold Min. Co. V. v, Charter 'ro2), affirmed -by the Horse 
. Ross (98), Pettis v. Johnston (99). In this of Lorasin Charter v. Trevelyan (103), 
way, by judicious application ot the from his children and his chiloren's 
dowtrine of constructive notice, the Courts children or, as wassaid in Huguenin 
of the United States have sought toavoll y, Baseley (104) and Bridgeman v. Green 
the harsh results which sometimes follow (tes), from any persons amongst whom 
from the application of the stringent rule he may have percellea out the frrits 
that the title of a purchaser in good faith of his fraud, abd will restoreit to these 
“and for value at a judicial sale shouid from whom it has heen fratdulently cb- 
m a On the other band, as Lord 
ES "E - ougkborough said in Jerrard v. Satindess 
En (1852) 3 Matyland 4091- 56 -Am. Dec, (106), a a E for valuable 
. 25». ag Ark, 216; 2 $. W. 709; 3 Am. consideration witkoct notice, the Court 
US), 0889 46 Ane er 2 S NSS will not take the least step imaginable, 
..(89) (1906) aes 3751 SW. CU which is only a ré-statement of the 
^h 20 oed 92 Ark. 1751 122 S. W., 88. (too) (1776) 20 How. St. Tr. 544) 2 Sm I; 
*o2) (1813 rf Howard 282; 11 paw. Ed. 132 C. 754° ETTE "€ 
“03 sae Wallace 2371 71 U. S., XVIII, 326. (101) (x 73) E PP. 383 at p. .3973 42 I; 
1887) 123 U. S. 376;31 Law. Ed. 238. J. Ch. 209: 28 L. T. 320; 21 W. R, 252. | 
(831) 3 Pen. & W. 671 23 Ami Dec, (102), (1835) 4 I» J. Ch. 209 at p. 214; 8 Juri 


MES 105. ] l 

a 6) 1863) 46 Pa. 9t. 380! 84 Am; Dec. 352.0 (103) (1844) 11 CL & F. 7141 65 R. R. 305; 8 E, 

on ..(1842) Richardson’ Hq. Cas. 122] $4 R.1273. e 

aan pr ee, ee MC e (ro4) (rBog 14 Ves. 273; 9 R. R. 148; 3 Wh. & 
(98) (1888) 20 Nev. 127; 18 Pac; 358 19 Am; T.L.C. bi Ed ) 247; 33 E. R. 526. . 

St. Rep, 33% yas gc pq {03} 1757) Wilmot 58; 2 Ves. 627; 97 R. R, 22. 
(99) (1949) 190 Pese $914. ^ 32000 $e 109) (1794) 2 Ves; 454 at p.458; 30 E R, 721, 
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pronouncement of Lord Northington 
in Stanhope v. Earl Veruey (107), that a 
purchase ' without” notice for a valüable 
consideration is a bar to the jurisdiction 
of the Court ; see also similar expressions, 
perhaps more cautiously phrased, by Lord 
Loughborough inSirede v.Blackburne (108) 
by Lora Eldon ‘in Wallwyh v. Lee (109), 
and by Lord/Romilly. in Attorney-General 
v; Wilkins: (iro) On the” facts” of 
each case, "thé. Court has to deter- 
mine which ` `of these doctrines should 
prevail. “In the solution: of the "prob- 
leni;wéhaveto bear in mind that the ‘pro- 
tection ` given ‘to the bona fide pur- 
chases had its: . origin exclusiv ely in 
equity and is based entirely upon the 
conception that a Court of Equity acts 
solely upon the conscience of litigant parties, 
by compelling the defendant to ao what, 

and only what, in foro conscentia he is 
bound to do.- If the relations between the 
“two Contestants standing betore the Court 
are such that, in equity and good con- 
science, the plaintiff ought to obtain the 
aid which he asks, and the defendant ought 
to do or stiffer what is demanded of him, 

then the Court will interfere and grant the 
relier; if the relations fre not of this 
character, then the Court will withholo 
its hand and will leave the parties where 
they stand. Ihe protection given to the 
bona fide purchaser, therefore, simply 
means thatfrom the relations: ‘subsisting 
between” the "two: parties, specially 
that which is involved in the innocent 
position of the” purchaser, equity refuses 
to interfere and to aia the plaintiff in what 
he is seeking to obtain because it would be 
unconscientious and inequitable to do 50; 
that Court will not in such an event, aid 
either party against the other. The doc: 
trine of bons: fide purchase is thus not 

a rule of property. '1t does nut determine 
the question of title between parties. It 
is in most Casés available only by way of 
defence. It is 'a shield in the hands of a. 
defendant, to protect him against the 
claim of his adversary.. It means that 


(195). (1761 2 Eden 81 at p. 85; 28 S B. R. 826, 
dod 1796) 3 Ves. 221/30 E. R 979. 
E 1803) ` 9 Ves. 24 at p. 341 LR. 1424 
3 oti rd 
(110) (353) 1 17 Beav. 285 at p. 297} 99 "RI 
R. 149; 22 a J. Ch, 830) 17 Jut. 88511, W.R, 
4581 51 E, R, 1043, — aa 
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equity will refuse. to interfere .to aid 
the ‘plaintiff in his suit, because, unaer 
tlie citcuinstances. of the case, it woula be’ 
unconscionable that the plaintif should 
have what he seeks to obtain. It enforces 
no right, but simply refuses to- interfere 
in the plaintiff's behalf. We aré not con- 
cerned here with the vefy exceptional 
cases where a bona fide purchaser is aided 
by affirmative relief, by reason of theiraua 


of the party holding the prior title or in- 


terest; these need not be exhaustively 
enumerated ana classified for our present 
purpose, but exaniplesare furnished by the 
decisions in Savagé v. Foster (77), Ibbotison 
v. Rhodes (112); West v. Jones | 13); Dillon 
v. Costelloc (114), Hickson Aylward 
(r15), Wallade v. Lord Donegal (116). But 
apart from such special instances, the 

doctrine is &pplied for the protection oí 


the defendant in Cases which have been 


grouped Dy Jord Westbury into three 
classesin Phillips v. Phillips (117); (4) where 
an application is niade to the auxiliarn 
jurisdiction of thé Court by the possessioy 
ot a legal tifle; (fi) where the plaintif 
holdiag an équitable estate or interest — 
Seeks to enforce it against a purchaser of 
the legal title, and (414) where’ the plaint- 
iff seeks “to enforce some equity as 
distinguished from ah equitable estate, 
as thé re-formation-of a déed- on account 
of mistake: or its cancellation on the Btoiind 
z fraud. Ineachc case, it iust bereinember- 


me” = we 


ae “the "Angst conveniént 
Course to follow i is obviously to enunciate 
ihe tule in ‘an ‘elastic form, adaptable to 
varied combinations of circumstancés, es . 
was done by Sir Barnes Peacock in "A bdool 
Hye v. Nawab Raj (18). ^ In the application 
of that rule to a concrete case, we may 
usefully bear in mind “that a. bona fide 
f zl E 2 Vernou 55 E. R. ^ 

(113 4123 E. BR. 9 
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purchaser fur value without. notice 
,.has always been a favourite with Courts 
of Equity. But to crystallize the' rule 
further, woula only betoimpair its utility. 
Thus alone can wegiveejlect to the ele- 
mentary truth that the law is progressive 
and expansive, adapting itself to the new 
relations dand®interests which are cogs- 
tantly springing up °in the’ progress 
of society, though the progress of the law 
must' be by analogy to what is already 
settled. . ^ - - 20 

Tested’ in the light of these principles, 
how-does the case for the defendant stand? 
We have -seen that in 1904, the landlords 
sued the present plaitiffs to recover 
Rs, 2-2-0 as arrears of rent. Ithasnot been 
investigatea whether theclaim was real 
or illusory. This much is known that the 
processes Were sttppressed, false returns 
were submitted to the Court, and an ex 
parte decree was obtained. lhe aecree was 
not executed, for three years. Processes 
Were again suppressea, false returns sub- 
mitted aud the sale hela’ on the zīst 
November 1997, when Behari Lal Dus be- 
came the’ purchaser for an insig- 
nificant sum. The judgment-debtors 
were’ not present; there were no bidders; 
there was no competition. Any purchaser, 
however optimistic, could, in such circum- 
stances, have inferred that there must 
have. been: something wrong with the 
proceedings. Das, after “his purchase, 
nevef obtained delivery of possession and 


. never paid rent to the: landlords; the 


original tenants were accordingly left in 
undisturbed occupation as before. 
landlords ‘next sued the wid8w of Das— 
this timeforthe recovery of Rs. 15-7-6— 


" and obtained an ex parte decree on the 24th 


June 1913, as processes wefe suppressed 
and false returns submitted to the Court. 
The sale was not held till after the lapse 
of more than three years, on the 21st No- 


.Vember 1916, when the appellant, Bises- 


war Ghose became the purchaser for a 
small. sum, The processes in exe- 
cution.had not been served. There were 


no bidders; there was no competition. If 
the intending purchaser had made any 
enquiry, he would have found that, not the 
judgment-debtor, then. widow of Das,: but 
‘she; otiginal tenants were in‘ occupation; 
This would baye put a reasonable mau: on: 


~ 
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his guard; Barnhart v. Grecnshields *118), 
Mancharjt Sorabji Chulla v. Kimgseoo (134), 
Hakeem Meah v. Becjoy Patnee (12-),Roahe 
Madhav Paikara v. Kaipaturu Roy (16 
The tact remains that the appellant wis 
able to secure the property’ “for an 
insignificant sum, We cannot holt, ii: 
these circumstances, that the bona pide 
of the first’ or of the second. purchaser 
Were as unquestionable as their good for- 
tune in acquiring a property at a fraction 
of its value without contest or competi- 
tion. In our opinion, it would be a well- 
merited reproach to the administration oí 
Justice if We were compélled to uphole 
execution purchases of this descriptior, 
bythe application, without  discrimini- 
tion, of the rormuia of bona fide purchaser 
for value without notice. : 

We feel no doubt that the Subordinate 
Judge has rightly set aside the szle uc 
decreed the suit; his decree must co1.se- 
quently be affirmed and this appe.l cis- 
missed with costs. ` 

Rankin,J.—I egree in the view that this 
appeal should be dismissed with costs. 
The circumstances of the case as found 
by the lower Appellate Court indeed the 
mere dates of the decrees and executions, 
coupled with the fact that Behari Las. 
was never in possession convince me 
that the defence of ‘* purchaser | for 
value’ without ^ notice" has no basis 
in the facts, There is simply no room 
for it. There isan express finding that 
he was not a bona fide purchaser and, 
in the circumstances, detailed by the 
learned Subordinate Judge, any other 
finding would have been inexplicable. 
Neither by his pleading nor by the way 
in which issues were taken ost the trial, 
or points advanced on first appeal has 
the purchaser done anything to entitle him 
to complain that tke judgment of the Court 
below is an insufficient analysis of the facts 
as to thispart of thecase, It may he taken 
that there wassome room for controversy 
upon the facts as the Courts below were 
not in agreement. But I see no error of 


_law and, on thefactsstated by the lecined 


Subordinate Judge, I see no escape from his 
118) (1853) g Moo. P. C. 18,205 R, R. 14 17 
è . 204. = » 4 a i 
(119) 6 B. H. C. R. 59: 
| 4:20)-23 W, R. 6, 


w 
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conclusion, - The judgment of - Jenkins, 
C.J., in Bombay case Chttumbar v. Krish- 
nappa (I), decides merely that inadequacy 
of price, in the absence of- notice of the 
fraud or defect. in the proceedings, 
does not give rise to 3 right to have the 
sale: set aside, :-Itin no -way throws 
doubt upon the. proposition that 
judicial sales fraudulently procured will 
not give a-good title to a purchaser who 
does not take in gooa foith and without 
notice. - The fact that the Court has been 
successfully deceived is one which, upon 
the issue as to the  purcheser's good 
faith, must be of -very - different value 
in different circumstances, In this present 
cese this” consideration goes ut a 
little way. In other.casesit may goalmost 
all the way.- But. in all cases- the 
burden of proving that he acted in 
good faith and withoutnotice of the freua 
is in the first instence upon the purcLeser 
. This, in my opinion, is an. essential feature 
of the equitable rule, The rule is not that 
there is a special favour for every one 
until he is shown to bave been dishonest 
ore volunteer, ‘but that equity, where it 
can; whl favour‘those .who show that in 
innocence they .have given value. ; 
B, Ni & W.C. Aà Appeal dismissed. 


14 


CASES: | 961 


another suit on another cause of action. The 
rule is confined to those cases only where a second 
suit is brought for the same object and on the 
same cause of action as the suit, which was dis- 
missed. Thus, on the failure of a suit for 
ejectment in which the cause of action was 
the refusal of the defendant to vacate after he 
had been served with notice of ejectment, a sub- 
sequent suit for possession of the same property 


based on a denial of title would not. be barred. 
[p. 992, c0. 2.} - : 

Haji Khan v. Baldeo Das, 24 A. 903 A. W. N. 
(190r) 188, distinguished 


Second appeal from a decree of the 
District Judge, Aligarh, dated the 7th of 
April 1921, confirming a decree of the 
Subordinate Judge, Aligarh, dated the 
14th of December 1920. 

Munshi Panna Lal, for the Appellant. 

MaulviIgbal Ahmad, for the Respondent, 
 JUDGMENT.—'The dispute in this 
appeal relates to a certain house and 
a shop standing in Hathras city, They 
practically formed one . building and 
belonged to Jamna Das, who, on the 4th 
of June x89o, madea gift thereof in favour 
of the plaintiff. Jamna Das died in Sam- 
bij 1961, Shortly afterwards, the plaintiff 
hypothecated the said house including the 
Shop, by way of a simple mortgage in 
favour of. Makhan Lal for a sum of 
Rs. roo, The allegation of the plaintiff was 
that that mortgage was, intended for the 
benefit of Bhola Nath who held a contigu- 


. ous house, and thatabout two years later 


Bhola Nath took possession of the mortgag.. 
ed property on an agreement to pay rent 
at Rs. 2 per mensem, out of which Re, I 
per mensem was to be credited in pay- . 


- ment of interest due on the mortgage and 


ALLAHABAD HIGH COURT.. 
SECOND CIVIL APPEAL NO, 1030 OF 1921. 
July 13, 1922, - 
Presenti: Mr, -Justice -Kanhaiya Laland 
Mr. Justice Sulaiman. : 
BALKISHAN—DEFENDANT— 
; APPELLANT 
A versus. - > 4 
RAGHUBAR DAVAL —PLAINTIEF-—- 
^ — RESPONDENT. = | — 
Cisl] Procedu-s Code ( Act V of 1908), O. IX, 
f. 9, scope of-— Cause of action —Sust to efect 
defendant as tenant—Subsequent suit for possesston, 
whether barved. i MEC 
O. IX, r. 9 of the Civil Procedure Code does not 
| preclude z plaintiff, after his sult lias been dise 
missed on one cause of action, from bringin 


the balance in payment of the principal 
due thereor?, ao 

The plaintifi goes on to say that in de- 
fiance of that arrangemente a. suit was 
brought by Makhan Lalfor recovery of the 
money due onthe mortgage anda decree | 
Was eventually obtained -on.the.24th of 
August 1416, which the plaintiff’ had 


ultimately to satisfy. The plaintiff. next - 


brought a suit against: Balkishan, the son 
of Bhola Nath, fot possession of. the said ° 
house oman allegation that  hewase in 
occupation thereof as-a tenant and was 
refusing to vacate the same in spite of no- 
tice. Taere wasalso a claim laid for damages 
onaccount of certain materialssaidto have 
been removed by Balkishan, That-suit Wag 
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tefetrred:to arbitration, but the plaintiff 
did not appear before the arbitrator, who 
Cousequeitly reported that the suit ough t 
to:fail.. for default of the plaintiff. The 
defendant was present before the arbitra- 
torto prosecute his defence. The- Court 
before which the suit was pending dis- 
missed the suit for default, ru under 
the provisions ôf 0. IX, .8 of the 
Code” of Civil Procedife: | 
The present suit has been filed - by ‘the 


“same plaintiff for the recovery of possession 


of the same property. ‘The allegation now 
made. is ‘that Bhola Nath had been put in 
possession of the house in lieu of the princi- 
pal and interest payable to him ‘under 
the mortgage of the 13th of August 1904; 
that Bhola Nath was’ succeeded by Bal- 
kishan and that Balkishan haa wrongfully 
denied in the previous suit that he was 
a tenant... The date of the denial of the 
title of the plaintiff by Balkishan in the 
previous. suit has been treated as the cause 
of action for the present suit.. Ihe de- 
fendant Balkishaa denied the title of 
the plaintiff, and pleaded that he had been 


in adverse’ possession of the disputed 


property. Healso denied that Bhola‘Nath 
had been in occupation of the said pr operty 
as a teuant and alleged that the suit was 
Without any cause or action and not, main- 


tainable.: 


` The Court of first instance found that the 
plaintiff ‘was the owner ‘of thé disputed 
property and that Bhola Nath was occupy- 
Ing the same as a tenant under an arrange- 
ment that the rent was to be credited in 
satisfaction ot the money due on the dort- 
gage of thé 13th oi August’ 1904. It was 


` further found that the dismissal of thé pre- 


vious 'suit did not bar the institution oi the 


. present one betause the cause of action for 


the present stiit was not the same ds that on 


- which the previous suit was instituted. 


The lower Appellate Court was not satis- 
fied that Bhola Nath had taker the house’ 
onaf agreement to pay rentin ithe Maiiher 
alleged” by the plaintiff, but it was of 
opinion that the possession of Bhola Natt 
and after him of Balkishan,. was in any 
case permissive and that the plaintiff - was 
éntitled to eject íhe defendant from the 


; diaputed property. 


-It is urged on behalf of the defendant- 


appellant that the claim is barred bv limi- ga: 


INDIAN CASES; a 


M ad 


tation, because tbe deferdart wes ix ac 
Verse possession of the-disputed iol, eris 

aud itis also conteuded that the disnissc.! 

of the, previous suit operates as a bal 10 
the maintenance of the present. one. ln 
regard to the former, the finding.of the. 
Courts below is conclusive. The Courtiof 
first instance was of opinion that the &gree. 
ment on which the plaintif bad reliec wes 
proved, and' though the lower Appellate 
Court didnot agree with that conclusion, 
its finding that the possession of BLola 
Nath, and after him of the defendant, wes 
per missive is sufficie.t to dis] ose ni tLe 
contention thet the possession cf either 
of them could be adverse to the plaintiff, 

‘the learned Counsel for the celendant 
appellant has referred to the decision in 
Haji Khan v. Baldeo Das (1). But inthet 
Case the plaintiff had failed to establish the 
tenancy and no license or permission -to 
occupy the disputed property had been 
proved.. On the other hand, in Abdus 
Ghani . v. Babni (2),. it was ‘held 
that where a suit was brought" against 
a person, described to be a tenant, for 
possession of the lease-holdprop erty and the 
defendant had denied the tenancy alleged 
by the plaintiff, and asserted that ke had 
been in adverse possession for. a period 
of seventeen years, andthe said tenarcy 
was found to be not established, neverthe- 
less that was not considered = sufficient 
to preclude the plaintiff from asserting and 
establishing that the Possession of the 
defendant Was permissive, and he was 
granted relief on that ‘basis. 
The second contention is equally futile, 

for O. IX, r. 9, of the Code of Civil 
Procedure does not preclude the pleintiff 


after bis suit has been dismissed on one’ . 


cause of action, from bringing arotLes suit 
on another ‘cause of acfion.. The cause 
of action in the previous. suit was the re- 
fusal of Balkishan to vacate the premises 
after he had been served with a notice of 
ejectmment. The cause of action in the pre- 
sent suit isthe denialof title.. As beld in 
Gobind Chunder Addya Vi Afzul Rabbani 
(3), the operation of section 103 oi the old 


24 A. — W.. N. (1901) 188. . 
25 A. 256; A. W. N. (1603) 18 (F. B.). 
'9 C. 426; 12 C. L. R, 295 4. Ind. Dec, (n. S.) 
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Code of Civil Procedure (corresponding 
to.O: IX, 1.9 of the present Code) 
is coifiaed to those cases only where a 
second suit is brought for: the same ob- 
ject - and ou the same cause of action as 
the suit which was dismissed. 


Tie appeal, therefore, fails and is 
dismissed with costs, -. 
W. C. A. Ap peal dismissed, 


i 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 

l NO. 1275 OF 1921. 

July 27, 1923. 
Present:—Justice Sir B. E. Mullick, Kr., 
and’ Tustice Sir J olin Bucknil, Kr., 
Babu DURGA PRASAD ann OTHERS-- 

PLAINTIFFS — APPELLANTS 

i U£FSHS 
G. I. P. RAILWAY AND E, I. RATIAAY 
THROUGH THEIR AGENTZ—URFrENDAN!S 

(0—RESDPONDENTS. 

Ratiways Act (IX af 1899), s. 77, interpreta. 
tion of—-Money value of .claint whether to be 
statod— Inientton to site, 

Sertion 77 of the Indian Railways Act merely 
requires that a demand for compensation shall be 
mide; it nowiere prescribes that the money 
value of the claim shall be stated, nor does it 
require the claimant to notify that he intends 
to sue. [p. 994, col. t.] 

Appeal from a decision of the District 
Iudge, Daagalpur, dated the 23rd May 
1921, Coalirmiag the decision of the Sub- 
otdinate Judge, Bhagalpur, dated the 
28th Miy rg2u. 

Mr. Permeshwar Dayal, tor the Appellants, 

Messrs. S. N. Buse and N. C. Sinka, 
for the Respondents. 

MENT. 

Mullick, J.-O'1 tne’ rath’ August 1918 
the vlii tiffs, Messrs. Hirasmal Mamr.j 
Marwari, who were holders of three. Rail- 
way receipts for goods aespatched from 
Victoria "Terminus, Bombay, to Bhagal- 
pur, addressed to the Ageut of the East, 
Indain Railway, a letter the material 
portion of which ran as follows:—“ we have : 
the- honour’ to inform you that ,the 
goods caused (sic) by these’ consiguments 
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noted above have not gi reached Bhagal- 
pur, on account of which we are suffering 
great loss; we, therefore, request the favour 
of your kindly inquiring into the matter 
and arrangiug for delivery of the consign- 

ment at an early aate failing which we 
snall be compelled to take such other 
steps for the realization of the value ‘of 
the afo esiid consignmegts as, we may | 
be advisea to do.” 

Tae letter was adaressed to the Agent, 
Hast ‘Indian Railway, Howrah, but seems 
to have been opened and acknowledged 
by the General Traffic Manager of the East 
Inatan Railway at that place. This last 
named officer then sent the letter to the 
Divisional Traffic Maneger who, after carry- 
ing on a correspondence with the plaintiffs 


' for some time regaraing the loss of the 


consignments, finally wrote to him on the 
1I8th “November 1918, in the following 
terms; —" I much regret the loss you 
have sustained in the case but cannot 
damit any liability as the consignment 
was robbed from a running train to which 
no clue has been obtained and Risk H note 
held protects us.” 


Thereupon, on the 23rd April 1919; the 
plaintits instituted the suit out of which 
the.. present - appeal’ arises claiming 
Rs. 2,165-10-0'as damages from the Great 
Indian Peuiustla Railway, the -first party 
defendants, tlie East Indian Railway Com- 
pany,2nd party defeudants, and the Bengal 
Nagpur Railway, 31d party defendants. 
‘Lhe Trial Court dismissed the suit én two 
zrounüás: (1) that the notice required by. 
section 77 of the Indian Railways Act 
had not -been served upon the Railway 
-Administration im the. manner required by 
‘section’ 140 of the Act, ana (2) that the 
notice itself. was.iuvalid. end -ineffective 
inasmuch a$ it had omitted to mention 
eithér the amourit of the claim or to notify 
to the defendant No. 2 2e intention to 
bring a sjt. . 

“The plaintiffs then appealed to the Dis- 
trict Judge, and onthe 18th May 1927 
filed a" ; petition , for the “examination 
ot additipnal witnesses for: the purpose of, 
_ provingthat the notice had in fact reached 
the Agent of the East Indian Railway: 
but at. the "héaring of the appeal the 
Pleader for this ` respondent stated 
that he w oulà “argue the. case upon 


ub e 
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the assumption that tke notice wes 
duly served upon the Agent although 
he did not admit that-it wes so served. 
In theresult, the learned Judge hela thet, 
_ apart.trom the cefect in service, the suit 
was not maintainable as the notice dia not 
specify the amount of compensation 
demanded and he dismissed the appeal. 
The -present secoua appeal is preferred 
by the plaintiffs and the points upon which 
-our ‘decision is required are, whether the 
notice to the East Indian Railway . Was 
valid and whether it was served accord- 
- . ing to law. 


-Now, with regara to the first point, it 
is quite clear that the Courts below have 
takea a too narrow view-of section 77 of 

the Indian Railways Act (Act TX of 1890). 
Taat sectioa declares that no person shall 
-bé entitled to compensation for the loss, 
‘destruction of aeteriotation of goods un- 
less his-claim to the compensation has been 
preferred in writing within six months 
from the date of the delivery of the goods 
for Carriage by Railway, ‘The section mere- 
1y requires that a demand for compensation 
shall be made and nowhere prescribes that 
the money value of the-claim shall be 

stated. A oe ok Ae ud 

. It was nest urged that the notice is: bad 
‘because’ it does not intimate that the 
claimant intends to sué, The reply to this 
-Is, that section 77 does not require theclaim- 
ant to notify that he intends to bring an 
action. It merely requires that a claim 
-to, cfmpensation should be preferred. It 
might have been otherwise if the Statute 
Bad expressly required that notice of action 
shall be given as in Mason v, Birkenhead 
.f1) and Norris v. Smith (2) and in cer- 
tais classes of suits referred to in the Civil 
‘Proc.dtire Code and the Bengel Wards 
Act. Therefore, in the absénce of ary 
authority,.J must find that the Courts below 
-have taken a too narrow view of the section 
and that the notice was a clin for cow- 
-péüsgtion within the meaning of section 


ZU — | 
. The nest question is, whether the notice 
, was, served. This point has mot been 
determined by the lower Appellate Corrt, 


ay (1860) 2 Ia T. (N. $) 6325 6 H. & N. 724 | 


29 14 3. Hx.407 158 E. R. 30; 123 R.R. 392. 
i2) ' (£839) 113 E, R, 72: 2 P. & D, 3531 10 A, 
& E. 188; 8 f. (xN. S.) Q. B. 274; 50 R, R, 574. 
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“there was service under clause (a). 


] . es 

bat as au application was made before 
ain hy t 1e pl:iatiffs for permission to cali 
wl litional evidence to prove service I think 
we sagald state what our view of the law 
is. lhe evileace shows that the- office 
of the Agent of the East Indian "Railway 
is not at Howrah, but at 1, Fairlie TPhice, 
Calcutta. Tue Subsraiate Judge Fes 
fotad that there has been ro compliance 
with clause (c) of section 140 of the Act 
ana the learned Dis rict Judge must 


come to a decision on this point. 
If he asrees with the Subordinate 
Judge, then the question will arise 


wether, notwithstandiag his failure to 
comply with clause (0), the plaintifs 
ate entitled to prove that the notice was, 
in tact delivered to the Agent and thet 
Now, 
I think the answer to that question is 
in the affirmitive and that the plaiutifis 
are eutitlea:to-prove that the notice has 
actually been delivered either by them- 
selves or their agent or by some other 
person. In my opinion the Agent, East 
Indian Rillway Co.v. Ajodhya Prasad (3) 
does not conflict with this view; In that 
cise the notice was aaaressed to the Traffic 
Manager and it was held that that Was 
not a notice to the Agent. It is true.that 
the learned. Judges dissented from Woods 
v. Meher Ah (4), but it does not 
seem to me that it was necessary for the 
purposeof deciaingthe question beforethem 
to consiaer the question Whether cctual 
delivery tothe Agent ofa wrongly &aaress- 
ed notice would constitute service witlin 
the meaning of section 140. Prima facie, the 
pliintif hao good ground for thinking 
that the notice hai been deliverea to the 
Agent, for the General Iraffic Manager 
haa not only acknowleaged receipt of 
it but also airected an inquiry to bè held 
and, in' the circumstances,it is.somewhat 
aifficult to understand the plea of non- 
service now taken. I think, therefore, 
that it was open-to the plaintiffs to give 
evidence in the Trial Court that the notice 
was in fact aelivered to the Agent; . but 
the question arises whether their omission 
‘to give that evidence in the Trial Court 


(3) 49 Ind. Cas. 498? (roto) Pat 155. 
&) 3 Ind, Ces, 479; £3 C We N, 29! 4 
Y. 427. ] 


M, ‘Le 


; execut on proceedirfrs. It appears 
- » 
. məitgage. was made on the 5th of August 
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can be cured in the Appellate Court. I tle 
District Judge uds that sufficient cause 
has been shown thes be will admit the evi- 
deuce uuucer O, XLI, 1. 27, of tie Ci il 
Procedure Code and in this connection it 
will be useful to invite the learned Judge’s 
atteition to the recent decision of their 
Lordships of the Privy Council in Indra- 
jit Pratap Bahadur Sahi v. Amar Singh (5). 

Lhe result, therefore, is that the decree 
ol the learned District Judge is set asice 
aud the appeal is remanded to him for 
re-hearing in accordance with law. Costs 
to abide the result. 

Bucknill, J, —1 agree. 

Appeal remanded. 
K. S. D 


(5) 74 Ind. Cas. ju 21 A. L. J. 5544 P. 
L. T. 4471 (1923) A. 1. R. (P. C) 28 1. P. L.R, 
345; 2 Pat. 676; 33 M. L T. 233 (P. CJ. 
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ALLAHABAD HIGH COURT. 

SECOND CIVIL APPEAL No, 258 OF 1922. 

July 19, 1922. ` 

Present ;—Mr. Justice Stuart and Mr. 

Just c Kanhaiya Lal. 
MUNNA .LAL AND OTHERS—DECREE- 
HOLDERS—-A PPEILANTS 
Versus - 

THe COLLECTOR or SHAHJAHANPUR 
AND OTHEKS—]UDGMENT DEBTORS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47 — 
Execution sale-—Objection that property not cover- 
ed by decree sold, whether maintainable. 

Where at a sale in execution of a decree property 
other than that covered by the decree is sold, 
an objection by the judgment-debtor that he has 
been dispossessed of property not covered by the 
decree is not maintainable under section 47 of 
the Civil Procedure Code. [p. 99», col. 1.] 

Second appel frum a decree of the 
District Judge, Shahjahanpur, dated the 
26th of November 1921, confirming that 
of the Subordinate Judge, Sbahjahaupur, 
dated the 23rd of May 1921. 

Muusui Guizari Lal, fur the Appeliavt. 

Babu . Lalit Mohan. Banerji, for tae 
Respondent, 

JUDGMENT.— This appeal arises out of 
that a 


ents, 


1882 by Nirmai Singh, the prececessor-iu- 
interest of tte judgment-debtors respout- 
. hypothecating 24 biswas of mahal 
No. 3 i: Bajbera Bhagwanpur in favour 
or Besant Rai, the father of the decree- 
holders-appellants. In the Settlement 
of 1899 mahals Nos. 2 and 3 were 
amalgamated and fermed irtoa single 
mahal, The 2i biswas share of the mahal 
No. 3 which was mortgaged with Basant 
Rai, corresponds with 3 bighas 18 bis- 
A and odd of the amalgamated mahal 

0. 2, i 

Suksequently, a suit was filed by the 
grandsons of Musammat Umed Kunwar 
for the recovery of the entire old makal 
No. 3 and a decree was obtained, iu pur- 
suance of which they obtained mutation of 
names in their favour against Jit Singh, 
the son of Nirmal Sirgh. Later oa, the 
uortgagee filed a suit on his mortgage 
anu gut a decree egaiust the judginent- 
debtots-respondents, in execution of which 
the 24 biswas share of old mahal No. 3 
which was described as corresponding 
with 3 bighas 18 biswansis and odd of the 
new mahal No. 2 was brought to sale and 
was purchased by the decree-holders them- 
selves. Subsequently, they obtained 
possession over the purchased property aud 
got mutation of names eZected in tbe re- 
venue papers by the removal of the names 
of the judgment-debtors-respondents iu 
respect of that share. The presert appli- 
cation was then filed by tke judgment- 
debtors, who asserted that the aaction- 
purchasers had taken possession of their 
propetty which was outside the mortgage. 
The Courts below found that tke 
auctiou-pusc!asers had taken possession 
ot the property of the judgment-debtors 
outside the mortgage, a.d holding tkat ile 
objection veas entertairabie under section 
47 of the Code of Civil Procedure, directed 
restitution, 


Oi bebalf of the avetion-purckasers it 
is contended that the judgment-debtots 
caunot go behind the decree which was 
passed against them, and that in ang case 
their olsjection ought not to haveebeen 
entertained under section 47 of the Code 
of Civil Procedure. It appears that the 
judgment-debtors ` “held a share in old 
mahal No. 2, which was not mortgagec, 


* 
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O. XXI, 1. 100, has no application 
because that rule is confined in its opera- 
tion to persons who are not judgment- 
debtors and have been. dispossessed of the 
property claimed hy them, The judg- 
ment-debtors here complain that they have 
been dispossessed of their property which 
appertained: to old mahal No. 2 and 
was not covered by the decree. The ques- 
tion is, is this objection maintainable 
under section 47 of the Code of Civil Pro- 
cedure?” If the decree had been one for 
possession, the question would have been 
answered in the affirmative. In fact this 
was so heldin Abdul Karim v. Islamun- 
nissa Bib: (x). Butin the present instance 
the possession of the disputed property 
has been obtained by a person whois au 
auction-purchaser of that property in exe- 
cution of a decree obtained on foot of a 
mortgage made by tre father of the judg- 
ment-debtors. Anauction-purchaser might 
be treated as a representative in one sense 
of the decree-holder and in another of the 
judgment-debtor; and it is questionable 
whether a dispute about the identity of 


the property sold, between a person who has 


acquired the rights of the judgment-debtors 
and the judgment-debtors, can ke enter- 
tained under section 47 of the Code of Civil 
Procedure. In Bhagwait v. Banwart Lal 
(2) it was held that a suit by an auction- 
purchaser fot possession of the property 
purchased by him agairst the judgment- 
debtors can be maintained and that 
section 244 of the old Code of Civil Procedure 
would not bar such a suit. The prin- 
ciple of that decision is applicahle ty the 
present Case and we ate not prepared to 
hold that the objection if the present 
instance was rightly entertained. It is 
not necessary’ to go into t e other matters 
raised in the appeal. It is'open to the 
judgment-debtors to obtain auy relief to 
which they might be entitled by way of a 
regular suit, œ e | 

We allow the appeal andscttirg aside 
the order of the Courts below, disallow 
the*application with costs here and hither. 
to.*The judgment-debtors-resporalents wil! 
bear their own costs throughout. 

Ww. C. A. Appeal allowed, 
' (1) 34 Ind. Cas, 231! 38 A. 339: 14 A. L. J. 401. 


(2) Hl d. Cas, 416; 31 A, 82; 6A. L, J. 71: 5 M, 
fo 2. F85, e 
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CALCUTTA HIGH COURT, . . 

APPEAL FROM ORIGINAL CIVIL No, 9$ 

OF 1922. ; 
February 26, 1923. 

Preseni;—Sir Lancelot Sanderson, Kr.,. 
Chief Justice, and Mr. Justice Richardson. 
NURSING DASS KOTHARI—PLAINTIFF 

—APPELLANT - 
UDOTSHS " 
CHÜTIOOLALL MISSER--DEFENDANT 
— RESPONDENT, . 

Transfer of Property Act (IV of 1882), s. 55 
(1) a)—Contract Act ( 1 X of 1872), s. 20— Vendor 
and purchaser—Duty of vendor to disclose material 
defeci-— Constructive notice of defect —Mislake— 
Matter of fact essential ta agreement— Calcutia 
Improvement Act (V of 1911), s. 63, motice 
issued under. 

Under section 55 (1) (a) ofthe Transfer of Prop- 
erty Act a seller is not bound to disclose to the 
buyer a defect of which he is not actually aware, 
The doctrine of constructive notice does not 
apply to the case of a seller who is unaware 
of a defect in the property agreed to be sold. 
[p. 998, col. 1.] 

The fact that a notice has been issued under 
section 63 of the Calcutta Improvement Act in 
respect of certain property which is agreed to T 
sold is “essential to the agreement " within the 
meaning of section 20 of the Contract Act, [p, 
998, col, 2.] . 

- Plaintiff agreed to purchase certain property 
from the defendant. Previously to this, howevez, 
a notice under section 63 of the Calcutta 
Improvement Act had been issued in respect 
of a substantial portion of the property, bui 
neither party was sware of this. On the facs 
coming to the knowledge of the plaintif 
he bronght a suit for a declaration that the 
agreement of sale was void and inoperative and 
to recover the amount paid by him to the defend- 
ant as part payment of the purchase price : 

Held, (x) that the notice which was issued under 
section 63 of the Calcutta Improvement Act 
was "a matte: of fact essential to the agreement” 
within the meaning of section 20 of the Contract 
Act; [p. 998, col. ?.: É 

(2) that both parties having been unaware 
of the fact at the time of entering into the agree- 
ment, the agreement was void under section 20 
of the Contract Act, and the plaintiff's suit must, 
therefore, succeed. [p. 998, col. 2.] e" 

Appeal gai.s. ihe judgment and decree 
of Mr. J.stice Buckland, datid the 2;th 
June 19:2. ; 

Sir Asutosh Chaudhuri (with Lim 
Mr. S. C. Buse), for the Appellant. l 
. Mr. S. R. Dass, Advocate-General, 
(with. him Mr. S. N. Banerjee), for the 
Respondent, i 
JUDGMENT. — — 

Sanderson, C. J.—This is an appeal 

from the judgment of -my learned brother 


- 
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Mr. Justice Buckland, who dismissed the 
suit of the plaintif with costs. OZI 
The.suit was brought for the purpose 


of obtaining a declaration that e céftain 


‘provement Act which affected these pre- 


mises, That notice hed been published ` 


on the 18th of December r918 and ob- 
jectoins to matters contained in the notice 
hed to be putin by the 31st of March 
* 1919, So that, if itis material for the con- 
sideration of this case, it is to be noted, 
` that the time for making objections had 
"expired before tke date of the sale to the 
"plaintiff. No mention of this notice was 
made in the salé“fotificaticn. The facts 
rélating to this matter are to be deduced 
from the memorandum which was agreed 
to by the parties in the Trial Court. 
It is as follows: — NAN 

“With reference to the guestien of 
' knowledge it is stated by Mr. Mitter on 
behalf of the pleintiff that he does nct 
impute personal knowledge to the defend- 
ant and accepts the defendant's. denial 
in regard thereto until after the contract 
‘was entered into. He, however, imputes 
to him prior constructive notice of the 
intended acquisition by reason of the public 
notification and by reason of the fact that 
particular notice had been served on the 
Official Receiver who preceded him as 
a Receiver, Mr, Das on behalf of the de- 
fendant similarly says that he docs not 
impute personal kndwledge fo the plaintiff 
and accepts the denial with regard there- 
to, but he relies upon the constructive 
notice of the intended acquisition afforded 


ky tke public notification. Mr. Das also 
admits that the property, which formed 
the subject-matter of the notice, was ahout 
half the property in suit end wasnot an in- 
Significant. amount.” 
The defendent was not the first Receiver 
‘in tLismatter. Itappears that the Official 
Receiver’ had been appoiated Receiver, 
and the. defendant was appointea as a 
Receiver to succeed tfe Official Receiver 
end the. learned Judge in Lis judgment 
Stated—' It has, however, been admitted 
by tlie defendant's Counsel th. t the defend- 
-antfound a copy of this notice among other 
papers which he received after the sale 
from the Officia] Receiver whom ke succeed- 
-ed in the Receivership of this estate." 
- Ño, it is clear, that the defendant himself 
“did not know of this notice until efter the 


Tupees,- We wese informed that at this 
‘Sale the notice, which had been published 
by the Improvement Trust Boord, wes 
referred tō. 
Thelearned Judge came to the conclusion 
thet, under the provisions of secticn 63 
of the Calcutta Improvement Act, nothing 
more had been dene than to prepare ə 
plan of a proposed public street end to 
publish the requisite notices, and possibly 
to apply-to-the Loce! Governn ent for sanc- 
tion. butas to that no informaticn had been 
forthcoming nor would itaffect the matter, 
and that the result was that at the time 
‘of the sale by auction the lanu sold was 
subject to no diseLilities or burden or 
restrictions qn the owner's Suse, whe tever 
migkt be the most appropriate expression. 
The learned Judge further said that ke did 


< not think that, insuch circumstances, it 


was the difty of the defehdent to disclose 
the existence of a notice which ine fact 
might notend did notinlew,asa necessery 
consequence, result in detriment to? the 
purchase? of property by curteiling* his 


right es owner, 


The learned Counsel on behalf ot the 
plaintiff urged, in the first place, thata 
possible result of the notice, which hed 
been published by the Improvement Trust, 
wes that heli, the premises might be token 
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by the Improvement Trust for the pù! - 
poses of the Act. It is not necessary for 
me to go through the provisions of section 
63 in detail. Itis sufficient for me to say 
that it seems to me on the fects of this 
case that the position may be stated as 
follows: —procgeaings had been put in train 
by the Improvement Tryst which, if brotight 
to completion, might result in a restriction 
being placed upon the use of the property 
by the purcboser and that that réstriction 
might apply to noless than half the property 
„which was admitted in the above méntioned 
note to be "not an insignificant amount.” 
The learned Counsel for the appellant 
argued, in the first place, thatstich a liability 
constituted a material defectin the propet- 
ty within section 55 (1) (a) of the Transfer 


of Property Act. The section runs as - 


follows:—'‘ The seller is bound to disclose 
to the buyer any material defect in the 
property of which the seller is, and the 
buyer is not, eware, and which the buyer 
could not with ordinary care discover.” 
` The learned Counsel argued, further; that 
the seller, ¢.¢.; the defendant, must be 
taken to have beenaware of the material 
defect in the property, end consequently 
it was his duty to disclose it to the plaintiff, 
the buyer. ; l 

In my judgment, the learned Counsel 
cannot bring the plaintiffs case within 
that section, It is admitted that at the 
time of this sale the defendant was not in 
fact aware of tke notice, constituting the 


alleged defect—if it may be so callec— . 


in the property. The learnel Counsel, 
however, said thet inasmuoh os the de- 
. fendont's predecessor, the Official Receiver, 
had expresg notice of’ the proceedings 
‘instituted by the Improvenseent Trust, tke 
defendant also must be taken to have had 


notice of such proceedings: and he refer- - 


red to the definifion of “notice” in section 
3 of the Transfer of Property Act. I em 
nof prepared to accept that argument, 
- Jn the first place, I do not underste nd 
` baw the seller can be called upon to dis- 
' close that of which he is not a ware ; and, 
in the second place, when I look at the 
last sentence of section: 55, I find this pro 
visión; ‘ An omission to make suc} dis- 


closures og: ore mentioned inthis section, - 


paragraph (I)clause(4) and paragraph (5) 
clause (a), is fraudulent," . Consequently, 
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if the seller does not disclose to Lis ouy cr 
any material cefectin the property of. which 
he is aware and of which the buyeris not 
aware .nd whith he cold not discover 
with ordinary care, the owissidmis declared” 
by thé provisions of the section totefranau- 
lent; consequently, in my jucgment, have 
ing regard to thefectscfthiscaseand to tte 
‘fact that the defendant had no knowledge 
of. the notice at tbe time of the sale, the 
‘plaintift’s cese does not come within tlat 
Section. It is not, therefore, necessary 
for me on this appeal to consider or to decide 
whether the facts to which I have referred, 
constitute a ma'teric1 defectin the’property. | 
The first point, therefore, upon wrich the 
E rned Counsel for the appellant relied, 
"foils. ; A. 
The second ground upon which the 
learned Counsel for theappelle nt relied was, 
that thecase comes within section z0 of the 
Indian Contract Act. That was considered 
by the lesrned Judge, and he came to the 
conelusion that the alleged defect in the 
“property was not essendial to the agree- 
Ament for the reasons which I have already 
mentioned and which were the basis of 
his judgment. It is necessary, therefore, 
for-me to consider this question. = 
It appears to me that the noticeissued by 
the Improvement Trust ane the liability 
to restriction upon the use of the pretuiscs 
to- which I have already referred, cense- 
uent upon the proceedings initiated 
y. the Improvement Trust, may be said to 
ve "a metter of fect esscnti:l- to tLe 
greement," The learned Ac voc^te-General 
r.ued thatit did not follow tlet, because 
TOcedings under sectich 63 hed been 
niti.ted by the Improvement Trust, eny 
urther steps tocarry out Street Improve- 
ments would be taken. That is true. 
On the other hend, the converse is equally 
true, and the proceedings tinder section 63 
having been initiated, the Improvement 
Trust might eventually càrry out Street 












|Improvements which would affect the pre- 


mises, That essential! matter of fect was 
unknown bot, to tie pleintiff ond tle de- 
fenient .t tle time of the plein fifi’s pur- 
Chase, conseqent'y. by reason of ‘the pro- 
visions of. setticn 20° of the Contrct Act, e 
the sgreemen is vcid. The words of the 


jsectiqn are;^ where both the. parties tc 


an.agreement ere utider a mistake as tg 


e 
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a matter of fact essential to the agreement | 
the agreement is void." For, these reasons - 


and on the above-mentioned ground; Tam 
of opinion that the - plaintiff is entitled to 
the declaration for which he asked, namely, 
that the agreementis void, and he is further 


entitled to a decree for the return of the | 


deposit of Rs. 36,000. 


“The result is thet the appeal is allowed, | 
the learned Judge’s judgment end decree. 
are sct aside. A declaration will be made 
that the agreementis void and there - will. 
be a decrce in favour.of the plaintiff for’ 


rupees thirty-six thousand. - 
The defendant mustpay thecosts of the 


plaintiff in this Courtandin the Trial Court,’ 


Richardson, J.—I agree; It is common 
ground thatneither pa rty knew of the defect 
consisting in the liability created by the 
notice in the .Gazetfe, An attempt was 


made by the -learned Advocate-General. 


by a close examination of the provisions 
of section 63 of the Calcutte Improvement 
Act, as amended by Act III of 10915, to 
minimise the liability to which the property 
is subject. He said thst every house in 
Calcutta is subject to a possibility that it 
may be acquired under the Improvement 
Actfor the purposes of the Act, and that 
the notice issued by the Board of Trustees 
under section 63 stating theta plen kad 


4 


been made of a proposed public street, 
which would pass through this particular 
- house carried the liability. of the house to Le 


acquired under the Act very little further. 
There were other stages to begone through 


and the premises could not be acquired until, 


the proposed publicstreet had firstbecome a 
projected public street and hed’ then found 


its way into anImprovement Scheme sanc-. 


tioned by the Local. Government under 
section 48 of the Act. But,in my opinion, 
the notice in . the Gazette did ‘crystellize 
the generalliability to which this property, 
in common with other propertiesin.Celéutte, 
issubject insuch a wayas to entitle the 
buyer to say that he would not be getting 
2 property of the descripticn which at tke 
time of the sale he thought he was getting. 
He would be getting » property which he 
might not be able to keep and instead 


of which he migbt in the result be entitlea - 


merely to a sum of money by way of cómpen- 
sation, Where section 20 of the Contract 
Actisin question it may not always be 
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ee sy-to say whethero mistake lias been made _ 
əs to a matter of fect ‘essential to the 
egreement," In my opinion, however, the 
present cese falls witkin the section, end, 
with great respect tc tre leerned Judge, I 
em of opinion, that this appeel should 
be allowed. — EA 

2. K, &-W. Cr Ae Appeal allowed, : 


ES 
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; ALLAHABAD HIGH COURT. - 
SECOND Civ, APPEAL No, 771 OF 19214 
July 4, 1922, | 
Present :— Mr. Justice Stuart and 
. Mr. Justice Sulaiman; ` 
MOHAN LAL--DEFENDANT 
~- APPELLANT ` ] 
` Versus E 
PRASADI LAL AND ANOTHER— 
|... 7 PLAINTIFFS$— RESFONDEN'S, 
: Morlgage—Morlgagees, several—Sult by one mori- 
gagee to recover his shave of-morigage-money. 

Where one of several mortgagees brings a suit 
to recover only his share of the mortgage-money, 
he is not entitled to bring the whole. of the mort- 
gaged property to sale to realize simply his share 
heisentitled to recover his share of the mort- 
gege-money as against a proportionate part of 
the mortgaged property, [p- 1000, col. 2.] 

* Second apj eal from a decree of the 
District Judge, Meerut, dated the 3rd of 
‘February i921 confirming thet of the 
Subordinate Judge, Meertt,-dated the- 
17th of June 1920. £ 

“Pandit. Uma Shanker Bajpat, for the 

Appellant. i ai: 
“Babu Surendra’ Nath Gupta, for the 
Respondents. 

JUDGMENT.—This is a defencant’s 
appeal arjsing ott ofastfitfor sale on the 
basis of a mortgage-deed dated the 21st 
of September roro, executed by defexdnats 
Nos. I and 2 and the father of defend- 
ant Nos$5,in fayour of plaintiff No. 1, tLe 
father of plaintiff No. 2, and Mogan Lal, 
defendant No.-4. The plaintifs” cate was 
that they were entitled to halfithe mortgage 
mone? while Motan Lal was the _ owner of 


the. other half, but ás Mohan Lal tad 


purchased the , entire equity of rêder ption 
in execution of d simple money-decree, 
they sued torecover-only Half the froitgage-. - 
money by .sale of the entire mortgaged 
property. The pleas raised in defence 


of the mortgaged property, 
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by the contesting defendant Mohan Lel 
were, (1) that the money was advanced by 
him alone and he was the sole mortgagee, 
the othernames having been entered only 
fictitiously, and (2) that inany case the 
plaintiffs were entitled to sell only half 
The Court of first instance came to the- 
conclusion that. the plajntiff had a share 
in the mortgagee rights, and held that 
out of. the mortgage-money amounting 
to Rs. 500 the plaintiffs had contributed 
two sums of Rs. 75 and Rs. 87-8-0 end it 
gave them a decree for these two .sums 
plus interest, but directed that the amourt 
be reàlized by sale of the entire mortgaged 


. property, This decree has been affirmed 


on appeal. > | - 

The defendant has come up in second 
appeal to this Court and two main points 
are urged. ‘Lhe first is that the srm of 
Rs, 75. paid by the plaintiffs was incluced 
in the sum of Rs. 87-8-0 referred to in the 


written statement. This contertlor hes 


no force, The stm of Rs. 75 has been 


proved to the satisfaction of both tLe 


Courts below to have been paid by the, 


plaintiffs direct to Musammat Manbh.ti, 
a previous creaitor mentioned ir. the deed, 
wher eas Rs, 87-8-0 is an item which is found: 
to have been paid to Mohan Lal, defendant, 
himself towards the bond in suit, 

‘the second point raised is as to the 
plaiutifís' right to sell the whole mortgegea 
property. l 

Now, -it may be that In order to effect 
a merger the two rights must be co- 
extensive in some share, howsoever small, 
though one be higher than the otber and 
that, ordinarily, the acquisition of a share 
in thé equity of jedemption by one only. 
of several mortgagees does not rfecessarily 
break up the integrity of the mortgage so as 
to entitlea mortgagor, interested in only a 
fractional part of the,property, to jedeem' 
his shareon payment of a proportionate 
amount, “In such cases the other mort- 
gagees, Who have neither expressly ror 
by implication agreed to the bregking 
up of fhe integrity, may successfully 
resist the claim, But that point 
does not arise in the present case 
which stands on quite a different footing, 
Here the plaintiffs, in suing for only half the 


. mortgage-money, have practically admitted ` 


INDIAN CASES; 


“case might have keen diftcrent. 


17923 - 


that something has happened which has . 
had the effect of satisfying -half. the 
m^rtgoge amount, It would be highly in- 
equitable to allow the plaintiffs to throw 
the burden of their share of the mortgage» 
money on the whole property, for it may 
very well place the defendant in a very 
much worfe position then ke might have 


. been in but for the auction purchase. 


H:d the plaintiffs treated the mcrtgege. 
as being still intact end sued for the whole 
sum, impleading Molten Lal merely 
as a representative of the mortgagors, end 
agreed to share with Moke: Lel eitler tle 
sale-proceeds or the property purckased ` 
in execution of the mortgege-cecice tke 
But to 
permit the plaintiffs to sell the whole. 
property in o-der to rea ize simyly their 
share of the mortgsge-omconey would te 
grossly unjust, as it moy possibly result 
in Mohan Lal’s losing Lis sLareof tle mot- 
page-money as wellasthe mcrtgaged prop- 
erty. The pliintifis by suing tcr cniy 
their share of the m rtgr-ge-mcney must 
be deemed to have ac mitted ther tle 
balance of the mortgaze-mcney les tecn 
satisfied by the acquisition of a propor- 
tionate shere of the nurtgeped property. 

We «re, therefore, distinctly of opinion 
that, in the circumstences of tl i: «cse, Tle 
plaintifis should Le given a decree to 
Iecover their share cf the mortgrge- 
money as sgaltst a proporticnate part of 
the mortgaged property only, which comes 
to Rs, 162-80 Rs, 500==13/40. l 

We «accordi. gly alluw tke appeal and 
modify the decre- of the Courts blow, 
directing that the amount decreed te 
realized by sale ^f only Ipjfgoths of the 
mortgace' properties. A fresh Cecree ui der 
O. XXX V,r.4, wil be prepared. We 
exte:.d the time for payment up to 
six months from this date. 


Ww, C, A. Appeal allowed, 


~ 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE, DecrEES Nos. 
IO6 10 108 AND ro16 or 192%. 
< Henruary 27, 1023. . 

. Present *— Mz, Justice Walmsley and 

Mr. Justice B. B. Ghose. 
SASI KANTA ACHARJYA—PLAINTIFF-- 
APPELLANT 
|. VETSMS 
SALIM SHEIEH —DEFENDANT— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 105, 
109—Enhancement of vent— Application | under. 
$, 105, withdrawal of, effect of -—Suit for enhance- 
ment in Civil Court, maintainability of. 

There is no provision in the Bengal Tenancy Act 
that an application made under section 105 of the 
Act and subsequently withdrawn has the same 
effect asif it had never been made. [p. 1002, 
col. 2.] ; 

An application for enhancement of rent made 
to a Revenue Officer under section 105 of the 
Bengal Tenancy Act, bars a subsequent suit in 
the Civil Court for the same relief, by virtue of 
the provision contained in section 109 of the Act, 
and it is immaterial that the application under 
section 105 had been withdrawn and the permis- 
sion of the Revenue Officer for the institution 
of a Civil snit obtained. [p. 1oot, col. 2.] 

Chiodith v. Tulsi Singh, 18 Ind. Cas. 130; 40 
C. 428; 17 C. W. N. 467, Aswini Kumar Aich 
v. Sarada Charan Basu, 37 Ind. Cas. 253; 24 
C. L. J. 79, Kamini Sundari v. Atdul Halim, 
47 Ind. Cas. 420; 28 C.L. J. 254, Saraj Kumar 

Acharji v. Umed Ali, 63 Ird. Cas. 954; 25 C. 
W. N. 1022: 35 C. L. J. 19; (1922) . A. I. R. (C) 
251, distinguished. 

Abeda Khatun v. Majubali Chowdhury, 59 
Ind. Cas. 760; 48 C. 157; 24 C. W. N. 1020; 33 
"C. L. J. 304, followed. 


Apr e..ls agaist the decrees of the Sub- 
oroinate Judge, My mensin, b, daleo the 
Isth Septenler 16920, mocil:ing those 
of tke Munsif, Mymensirgh, datea the 
acth January 1920. 


Babu Jogesh Chandra Roy (with him Babu 
Nagendra Nath Bose), for the Appellant. 
Babu Radhabenode Pal, for ihe Respona- 


ent. 
JUDGMENT. s 
Ghose, J.— These appeals arise out of 
as many suits for rent £t an enhanced rate 
on several grounds statea in the plaints. 
rhe Muxsif made a parti:.1 decree in fevour 
of the landlord, the pleinti®. On «pre: 
by the defei.d:in.ts, the Sulorcinite Ji cge 
has dismissea the ekim for enketcemei.t 
on the ground thit tle suit for ela? ce- 
rient is not Wai.tireLle uncer the pro- 
visions of section 109 of the Bengal Tenancy 
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Act, the landlord havirg made app licatiors 


under'section 105 of the Act before the 
Revenue Officer, on the authority of the 
case of 4beda Khatun v,Majubalt Chow- 
dhury (1), The learned: Vakil for the 
appellart argues before ts that there 
is a diterence of opinion with regard to tte 
Construction of section “TUO, and Con- 
terds that thecase of Abeda Khaiun v, 
Majutali Chowdhury (x) is aistinguishable 
from .the present. case ara that the other 
casesrelied on by him support his cone 
teition that such a suit is maintainable, 
notwithstanding the provisions of section 
1:0 of the Bengal Tenancy Act. Before 
deciding the question, it seems to me 
that it is necessary to look into the 
provisions of section 109 of tke Act in 
order to see whether the present suit for 
enhancement is maintainable. What hap- 
pened in this case was, that the plairtiff 
presented an applicetion under section 105 
of the Bergal Tenancy Act before the 
Revenue Officer with regard to a uumter 
oflolér gs. Then, on the 16th of Settemter 
1917, he freserieó s petiti. tefo tle 
Reverue Cier to the effect thet certain 
of tke tenants whose boldirrs had keen 
recorcec in a number ct khalians had 
conromisec tle stit tret certuh otler 
teii ts morg nlem ere the fresert 
defer oci ts Cid 1.0t 2p p ecr fos the purpose 
of coming to a compromise, and he preyed 
tLatjernisejxi might Le grarice to lim 
to bihg stits in the Civil Court agaist 
tke Cefa Carts ¥ko led 1 ot conyronisc: © 
and that the cese migkt be disposed of 
accorciis to tle compromise ertered irto 
by tleothkers. O this petitio», tle Re- 
venue Officer made this order: ''Plaintif 
files a retitipn for permissifn to withdraw 


- cases against the defendants of khattans 


Nos. 172, 196, etc., Theprayer is allowed. 
Other defendauts have compromised, Put 
up on 27tleSeptember 14417 for judgment.”’ 
In the judgment, nothing further is said 
with regard to those defendants who 
die not compromise, Now, sectiof 109 
of the Bengal Tenancy Act runs thus; 
‘‘Stkject to the provisions of section 109A, 
a Civil Cciitsicll rot entateinery ayy Hee 
tion. or stit concerning any matter. which 


(1) 39. Ind. Cas. 760; 48 C. 


| 157; 24 C.W. N, 
10201 33 Ge. Je 394 : : - 
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fs oy has already been the subject of an 
application made, suit instituted or pro- 
ceedings taken under sections 105: to 108 
(both inclusive)”. "There cannot be any 
doubt that'this matter, which is now for 
decision in the Civil Court, was a matter 
which was the subject of an application 
made under section 195 of the Bengal 
Tenancy Act. The contention is that, when 
the appMcation under section 105 wes 
withdrawn against these defendants, the 
operation of section 109 cannot come into 
play; or, in other words, the contention is 
that, unless there has keen a decision on 
the application by the Revenue Authority 
itis opentotheparty who ma de the applica- 
tion to bring a suit in the Civil Court with 
regard to the same subject-matter, It 
seems to me thatto accept such a contention 
would be to make an addition to the sec- 
tion and to read the words “ subject of an 
application mače” as if they stand for 
* subject of a decision", which, in my 
judgment, we cannot do. Therefore, apart 
from authorities, it would seem that the 
decision of the learned Suborcinate Judge 
is right as regards the true construction 
of section 109 ofthe Bengal Tenancy Act, 
Tt is conteaded, however, by the learned 
Vakil for the appellant thet à number 
of cases have been deciced the other way 
ana that this matter shoula be referred 
for decision to a Full Bench. The cases 
to which he refers are these  -Chtodith 
v. Tulsi Singh (2), Aswini Kumar Aich 
v, Sarada Charan Basu '3), Kamini Sundari 
v. Abdul Haliin !4) aad Saraj Kumar Acharji 
"v. Umed Ali (5). In the caseeol Chiodith 
v. Tulsi Singh (2) the learnea Judges, 
although they, expressed an opinion -ia 
favuur.of the contention naw advauced 
by the learnea Vakil for the appellant, 
saja this: ‘‘ Moreover, it cannot well be 
said that the subject-matter of the applica- 
tion made in foot and the subjéct-matter 
of.thé suit brought in 1909 are the same, ” 
If the subject-matter of the two proceedings 
were different, then the suit was certainly 
maiutainable and sectoin 169 of the Bei gal 


" @) 18 Ind, Cas. 130540 C. 428; 17 C. W, N, 
6 l $ "E 
: (3) 37 Ind. Cas. 253) 24 C. L. J. 79. 
2 


.. (a) 47 Ind, Cas, 420: 28 C. L. J. 254. 
"^ (5) 63.Ind; Cas. 954; 25 C. W. N. 1022] 35- 
C. 1. Je 19) (1922) A. TR. (Ch254 ^. 3 
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Tenancy Act would not prevent a party 
from bringing a suit, That case is, therefore, |. 
distingnishable from the presert.case and 

the observations made therein do not 

prevent us from taking a cifferent. view. 

The same may be said of the case of Aszwtul 

Kumar Aich v. Sarada Charan Basu (3).^ 
lhelearnea Judges in that case said this 

“ These matters are entirely foreign to. the 

jurisdiction of the Revenue Officer ünder 

section 106, his work being confined to a 

decision of the point whether tEe' entry 

in the Record of Rights is correct or rot." 

Similarly, in the case of Kamini Stindart | 
V: Abdul Halim (4), tre learned Judges 

observed as follows. “We are unable to: 
agree with him that is, the Suborairste- 
Judge) in this opinion as it seers to ts’ 
that the subject-matter. of the su't under 
section 196 and the subject-matter of the 
present suit are entirely different." Tle 
case of Saraj Kumar Acharji v. Umed AH 
(5) apparently follows the previors cases, 
and the case of Abeda Khatun v, Majutbalt: 
Chowdhury fI) is distinguished on tke 
ground that, in that cose, there was ro 

permission to Withdraw the suit with leave 
to bring afresh suit. It may te said that 
in the present case also trere was ro seek 
lesve grerted. It may tbe .a .auestior 
as was riisea iu the case of Saraj- Kumat 

Acharji v. Umed Ali (5), that, even if sach 
leave were granted, whether the Reverre 
Officer had any jurisdiction to grant leave 
to bring a suit in a Court of different juris- 
aiction, Theredis no provision, however, 
in the Bengal Tenancy Act that an applica- 
tion maae under section 1¢5 and sukse- 
quently withcrawn hes this effect, thet 
such application hed never Eeen mece, 
It is only the Legislature that can wire 

out the effect of an application mace 
by reason of its being withdrawn and we 

cannot supply what may possibly be an 

omission of the Legislaturé in not making 

suchap ovision. Withgreatrespect,there- 
fore, Iam unable to accept tbe opinion 

expressed in some of the cases that an 

application made and withdrawn has the 

efect as if the application haa never been 


made, , There aoes not appear to be any 


binding czecis)on to tbe contrary on the 
question Involved in these cases, e On the 
other hare, tie lacts i! Aleda Khatun v; 
Majutbdli Chowdhury (1) closely resembles 


A 
: 
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FUTIEVU KAMRAJU 9. CHUNDURI GUNNAYYA; | 
tthe facts in the cases before us. ‘The appeals 


must, therefore be dismisséd and with 

Costs in those cases ín: which the res- 

pondents have entered a; pearance, 
Walmsley, J.—1 i grec. 
Z, Ke ; Appeals dismissed. 


MADRAS HIGH COURT; 
SECOND Civit, APPEAL No. 609 OF 1022, 
April 5, 1923. 
Preseni:—Mr. Jutice Ramesam and : 
Mr. Justice Coleridge. 
PUTIEVU KAMRAJU—PLAINTIIE 
(207 00 e APPELLANT 
, versus 

CHUNDURI GUNNAYYA AND OTHERS— 
DEFENDANTS ‘Nos. 1 TO 3--RESPONDENTS. 


- Minor— Sale,of minor's property by person acl- 


QA 


r^ 


ing as guardian— Sale to third person by minor, after 
attaining majorily— Possession, suit: for, maintain 
abiltty of. —. 

A judicialsale is binding on the persons Who ate 
parties to it unless it is set aside. But a petson 
who has the right-of avoiding a private sale exc» 
cuted by another may elect to avoid it merely 
by selling the property to secme tbird person on 
the footing thatthe prior sale is rot binding on 
him, The resnit‘of sucha ssleis that the vendcr 
has a complete title from his point of view though 
it will become effective onlyif the Court ultimately 
finds that the prior sale is not hinding on him. But 
-urtingent on that event, the vendor has cot not 
merely'a bare right to sue bute complete title 


. to the property which in law is assignable. 


[p. 1004, col. T.j 


^. Malkasjun v. Narkar:, 25 B. 337: 5 C. W.N. 10 


2 Bom R. 927; 27 1. À. 216; 10 M. L J. 368; 
7 Sar P. €. J. 339 (P: C), Muthukumara Chetty 


v. Anthony Udayan, 24 Ind. Cas. 120; 38 M £675 


15 M. L. T: 3611 29 M. L. J. 617, Pitzroy v. Cate, 
(1905) 2 K. B. 3645 74 L.]. K. B 829,93 L. T. 4993 


^ 54 W; Ray 2177]: L. R. 612, Prosser v. Edmond, 


(1835) x Y. & C. 4811 4x R. R. 3223 160 E, 
R,1960, Krishna Dhone v. Bhagaban Chandra, 
34 Ind. Cas: 188, Ganpat La! vw. SBtnda- 


- sini Prashad : Narayan Singh, 56 Ind. Cas. 2743 
` 471. A. 9grj 38 A. L: J. 555; (1920) M. W. N. 382; 


> certain properties*belonging to the mmor. 


121. W. ey 39. M. Y, MT s P.L.R {P C.) 
1037524 eN 954; 28 M.L. T 330; 47 C 92 
(P "C3; distinguished; 8 3 
The motker of a minor, as his guardian, alienated 
The 
mindr on attaining majority, sold the froperties 


«to reccver 


Held, that a suit by the vendee from the minor 

or possession of thé properties was not bad for 
want ofa prayer- to-set aside the-alicnaton ; by the 
: tüipot's mother. e 


. Second appeal against z decree of tke 
Court of the Subordinate Juége, Viza- 
"-gapatam, in A. S, No: 174 of 1621, 
- (A. S. No. 9 of fo2t on the file 
of the District Court, Vizagapatem) pre- 
ferred against à decree of. the Court 
of the District Munsif, Chodavaram, 
in O, S, No. 78 of 1920.. 


Mr. Y. Suryanarayna, for the Appellant, 
M P. Narayanamurthy, for the Respond- 
ents, — l 


JUDGMENT, 
Ramesam, J.—This second appeal relates 
only to Item No. 1 out of the properties 
which are the subject of the original suit 


. and it is necessary only fo state the fecis © 


so far as this item jsconcerned. TLeitem 
originally belonged to the fist defencent’s 
father who mortgaged it in Igo7. After 
his death the mother of the first defencant 
during his minority es his guarcien :o!d 


‘the property by a sale-deed dated 4tl May 
i913. After the first defendant attcined 


majority, igncrig tle sale-ceec Ly Lis 
motler and cn the footing that no valic title 
was conveyed by it to the vendee, he sold- 


-itto the plaintiff by a sale-deed dated 8th 


November 1919, and the plainti# now sues 
tle property. The District 
Munsif dismissec the suit cn tle £rcird 
tLat¢Le rigLt of the first éefencant tc avcid 
tle sale Ly tle mctlher witlin tLree yesss 


alter atteining maicrity. was nct assign Lie. 


Incicentaily he also stgtes in pareg1éyh 


- goi his $ccgarent that tLesqutis nct main- 


tdinable cn tke grotnd that the intcnticn 
to avoid the sale zs it was epxressed by tle 
first defendant wag not enough. What ° 


. he perhaps meant was ttat tLe suit is nct 
‘maintainable for wantof a praytr to set” 
,asice the sale. His-lenguege isnot very 


cleag On appeal by tke plaiptiff. tLe 
Suborcinate Jucge, wl te keléing tn faveur 


rof tLe appellant that tke first defencant’s 


1 ght was assignable, keld that the suit 
„was bad for want of.a@ prayer'to set aside 


— — 


'thesalex d on this ground affirmed tke 
;.Cecree of the District Munsif. The plaintif 
filed thisappeal.- ..- ; n lee 


- ab ta > 


` to & third person ignoring the sole by his 
“- guardian, - on the footing that uo valid title was 
conveyed by it =| 


IG04 


, l am unable to agree with the ground 
taken. by the Subordinate. Judge.. This 
ground was not taken in the written state- 
ment nor was it the subjectof an issue, 
and, unless ont can hold that it was what 
the Ditrict Munsif meant, it was noteven 
betore-the District Munsif. ‘The Subordi- 
“nate Judge relies for his conclusion.on the 
language of their Lordships of the Privy 
Council in Malkarjun v. Narhari (x). That 
-was a case of a Court sale, A judicial sale 
has to be set aside so far as-the persons 
who are parties to the sale are concerned 
“and, if not set aside, it will be binding ^on 
them for ever. Here we have not. got to 
do with a judicia! sale but with a private 
sale, The first defendanthasgot the tight 
of avoiding it. By selling the property 


‘to the plaintiff on the footing that the sale , 


by the mother was not binding on him he 
has chosen to avoid it, and the result of it 
is that from this point of view he has got 


a complete title. The title no doubt will - 
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cessary prayer, But I do. not think it 


|. 0923 


“necessary. | 


a 


only be effective if the Court ultimately . 


finds that the sale by the mother. is not 
binding on him, But contingent on that 


2 
` 


event he has got a complete title and this 


titleis nota bare right to sue and is, there- 


fore, assienable, Muthukumura Chetty v. 


Anthony Udayan \:) isa case where during 
the minority another guardian purported 
to'oxercise his right of avoiding it and, 
therefore, has no bearing on the present case, 
Fitzroy w. Cave (3) and Prosser v. Edmonds 
(4) were cases of mere rights in personam. 
No question of title toimmoveable property 
was involved in them. : 
Krishna Dhone v. Bhagaban «Chandra 


- ‘Fhe result is that the decrees of the Court 
below have to be reversed and the suit bas 
to be remanded to the District “sMunsif 
fortrial, Thesuit has already been remand- 
ed in respect of Item No. 2. The result of 
this order will be that the whole suit will 
have to be tried. ‘Costs to abide the result, 


The dpepll.nt will be entitled to a refund” 


of the Court-fee paid on second appeal. 
Coleridge, J.—1 concur. 
V. N. V. Case remanded. 
Ww. C. A, > 


t ~ 


ALLAHABAD HIGH COURT. . 
First Civit APPEAL NO, 8 OF 1922. 
„July 5, 1922. 

Preseni;—Sir Grimwood Mears, Ki, | 
Chief Justice; ani Mr. Justice Piggctt. 
IQBAL HAIDAR KHAN AND ANOTHER— 
| DEFENDANTS— APPELLANTS '' 

Ve" Sus 


(o Musaninal WASI FATIMA BIBI— ` 
. PLAINTIFF AND LACHMI NARAIN AND 


OTHERS—DEFENDANTS-—— RESPONDENTS. 
Appeal, setcond—Proprictary righis, finding as 


‘to extent of—Finding of fact—Pleadings— Court, 
. duly of-—Costs—Clerical error— High Court, power 


. Of, to correct. 


(3) Ganpat Lal v. Bindasint Prashaa Na- . 


yayan Singh (6) do not help the respondent, 
If it is necessary, I would eveneallow the 
plaint to be amended by adding the ne: 


a " TI 
. P E 
1)25 P* 337; 5 C. W. N. 10; 2 Bom. L. R.9271 
24 216; ro M. L. J.368; 7 Saz.P. C. J. 730 (P. c4 
(2) 241nd Cas. 120; 38 M, 867515 M,L. 1, 
361; 29 M. L. J. 617. i 
(3) (1905) 2 K. B. 364) 74 L. J. E dn £29; 93 


L. T. 499; 54 W. R. 17; 21 T. L, R, 612; 
(4) 1835; 1 Y. & C. 481; 41 R,R. 322; 160 E, 


. 196. 
5) 34 Ind. Cas, 788, 
d 56 Ind. Cas. 2743 47 I. 
555: (1920) M. 
J. 108- 2 U. P. L. R. (P. C.) 103;24 


C W, N. 954) 
a8 M, In T, 3301 47 ©: 924 (FK Ch o - 


* 


A. 91! 18A. L.J: 
W'N. 382; I2 L. W 39: 39 M. L, . 


A finding as to the extent of the proprietary 
tights of a vendor in immoveable property sold 
by him, arrived at upon a review of the entire 
evidence, is a question of fact, and cannot be 


. Challenged in second appeal. [p. 1005, col, 2.] 


The duty of a Trial Court is to do no mote 
than try out a litigation on the pleadings of the 
parties and on the facts raised and put in issue 
before it, and not to anticipate and meet before 
hand'any objection to a plaintiff's suit which may 


. possibly be raised at the stage of second appeal, 


[p. 1006, col. 1.] z 
Where a suit is tried out on a particular basis, 
the decision arrived at ought not in second appeal 


"to be interfered with upon a plea which was not 


. merely not raised by the defendant in the Courts 
' below, but which is contrary to and inconsistent 
- with the position there taken up by the defendants, 


[p. 1006, col. 1.] ae 
- Where a High Court is selsed of a- matter 
as a Court of Appeal it has power to eorrect a cleri» 


~ cal error as to costs. [p. 1006, col, 2.) 


First appeal from arf order: of ‘the 
Judge; Small Cause Court exetcising the 
powers of a Subordinate Judge, Allah» 
abad, dated the 3rd September 1921, 


« Vol; 24] 


Maulvi Igbal Ahmad, for the Appellants. 
Munshi Kamla Kant Varma, for the 


Respondents. 
= ; JUDGMENT. 
. Piggott, J.—This is an appeal against 
‘an order of remani, It is preferred by 
the defeadants-veniees in a pre-emption 
suit, We are concerned in this litigaticn 
only with the transfer of the vendors’ 
proprietary rightsina village called Nawa- 
wan. Tae sale-deed was dated the gth 
of July 1919 and according to its terms 
the venlors purported to convey to tie 
vendees a share of 4 annas and odd in the 
proprietary rights of the said village, of 
which share tke vendors described them- 
selves as full proprietors. Now, it was 
an admitted fact in both the Courts below 
that this. was a misdescription. The 
vendors did possess rights over the 
entire share purporting to be conveyed 
by the deed of sale; but as a matter 
of fact taey were the proprietors of only 
a small fractional share and usufructuary 
mortgagees in respect of the remainder. 
The plaintiff pre-emptor was in thisdifficulty 
—she had admittedly no right to  pre- 
empt tke transfer of mortgagee rights 
by one usufructuary mortgagee to another. 
` She felt herself compelled to limit her claim 
to that fraction of the sbare specified in 
the deed of sale of which the vendors were 
full proprietors. The extent of this fraction 
was specified in the plaintasa share of 
4 pies only. The defendants replied that 
the fractional share held by them with 
full proprietary rights was in excess of 
4 pies. The Trial Court took evidence 
on both sides, and eventually, without 
recording a precise finding as to the extent 
of the proprietary rigbts of the vendors, 
came to the conclusion that those rights 
extended over a share of 5 pies at least, 
tf not more. On this finding the learned 
Munsif dismissed the suit on the ground 
that it offended against the principle that 
a plaintitr claiming to pre-empt must pre- 
empt all the property sold in respect of 
which he has any right of pre-emption 
at all.. ; 
There was an appeal to the District 
Judge and the lower Appellate Court has 
recorded a finding that the proprietary 
rights of the vendors extended toa share 


of 4 pies only, On this finaing the*decree- 
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of the [rial Court has been reversed and 
the suit remanded, te be tried cut on the 
merits with reference to otter issues 
raised. - 

The present appeal isagainst this order 
of remand. In so far as the petition of 
appeal seeks to chailenge the lower Appell te 
Court’s finding as to the extent of the pro- 
prietary rights of the vendors, we think 
it sufficient to gay that that finding is, in 
our opinion,a clear finding of fact. There 
was evidence on both sides, "Phe register 
of proprietary rights produced by the 
patwart of tre village was discredited by 
the witness himself. He said that the 
vendors somehow got themselves recorded 
as proprietors in respect of shares over 
which they only held mortgagee rights. 
The defendants produced an officia! from 
the taksil and put in evidence an extract 
from a certain register of property rights, 
by which it was sought to show that at one 
time in the past tle vendors had acquired 
by purchase proprietary rights in a share 
of Ic pies and odd. Itseems to have been 
admitted that they had subsequently sold 
one-half of the proprietary rights then 
acquired, and it was on the strength of this 
evidence that the "Trial Court held that 
the extent of the proprietary rights of. 
the vendors at least exceeded a share of 
5 pies. The lower Appellate Court had 
refused to treat this evidence as decisive 
and, upon a review of the entire evidence, 
has recorded . its finding. We are not 
impressea . by the contention hat the 
learned Subordinate Judge has mislaid 
the burden of proof, This was a case in 
which evidence was led on both sides and 
a finding. has been arrived at upon a, 

“review of the entire evidence, 

-There remain, howeyer, two matters 
for consideration, one of which goes to- 
the very root of the case. We have been 
referre] to a principle first laid down 
bx t.e pre-emption Bench of this Courtin 
SahodmB Bibi v. Bageshrt Singh (1). 
According to this principle it woftld have 
been, not merely open to the present plain- 
tiff, but actually incumbent upon her, 
to disfegard altogether any facts "known 
to her regarding the actual extent of the 


(1) 29 


Ind, Cas, L000} 37 A, 520} 13 A, T. 
HIT: l i 


J. 


e« 
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proprietary rights of the vendors in this 
case.’ She could have taken them at their 
word and Claimed to pre-empt the entire 
share, .4.annas and odd, of which they 
described themselves as full proprietors 
in their deed of sale. "The result would 
presumably have been a decree for pre- 
emption im her favour, on the strength 
of which she. would have stepped into 
‘the Shoes of the vendees aad have acquired 


‘whatever rights, proprietary or mortgagee, 


the vendors possessed in the entire share 
of 4annas and odd. Now this was pro~ 
bably the way in which the plaintiff 
‘ought to have taken the matter in hand, 
and if the point had been raised against 
her either in the Tri] Court, or in the lower 
‘Appellate Court weshould have felt-disposed 
to give effect to the objection. We.think 
it, however, very important that Courts 
‘subordinate to this Court should under- 
‘stand that we do not expect them to do 
"more than try outa litigation on the plead- 
ings of the parties and on the facts raised 
and put in issue before them. We are 
not disposed to lay upon them the burden 
of anticipating .and meeting beforehand 
ny objection to a plaintiff's suit which 
theingenuity of abler and better instructed 
Counsel may: find it-possible.to raise in this 
Courtatthestage of second appeal. The ques- 
tion sought to be raised is nota question 
of limitation of which the Court is bound 
"to take notice once it has been raised at 
any stage in a litigation. As this suit 
was actually tried in the Courts below, 
“the defendants acquiesced in the position 
. taken up by the plaintit herself that her 
right to pre-emption extended onfy to so 
mach of the property conveyéd by ‘the 
deed in suit as was held by tne vendors 
with full -proprietary rights. The suit 
having been*fried out on thi$ basis in 
‘the Courts below, we do not think we 
oughttoallow the decision of those Courts 
‘to be interfered with upon a plga which 
‘ was nof merely not raised by the defendants 


: in those Courts, but which is contrary ^to 


and imconsistent with the position there 


"takeneup by the defendants. á 


Tnere remains only a small question 
regarding the order of the lower Appellate 
Court as to costs. We think it clear that 

thére’ Has: been “some -error or oversight 
ip the drawing up of the decree under 
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appeal, ‘There seems to be no justifica- 
tion in the record for the statement that 
the costs of the plaintiff in the Court -at 
first instance amountea to Rs. 872-0. 
On the contrary, the decree of the "Frial 
Court, which is on the record, shows that 
the costs of the defendants were Rs. 87-2-0 
while the plaintiff's costs were Rs. II-14 0. 


“This being a purely clerical er1orerclevirg > 


been brought to our notice while we are seise 4 
of. the matter as a Court of Appeal—we 
think it right that we should coixect the 
error at once. We do ‘so, accordingly, 


. by ordering thatin the decree of the. lower 


Appellate Court the sum of Rs. II-14-O 
be substituted for Rs. 87-2-0 as the sum 
payable by the defendants Nos. .I and 2 
to the. plaintiff for the costs of the "Trial 
Court. Except as regards this matter, 
we dismiss this appeal, and we think that. 
the appellants must pay all costs of tlis 
appeal. l 


DW. C. A. Appeal dismissed. . 


X 


MADRAS HIGH COURT. 
Civi, SU No. 29 1921. 
January 12, 1923. - 
Present :—Mr. Justice Cortu-Irotter..- 
VENKATASUBRAMANIA AIVAR AND 
ANOTHER— PLAINTIFFS —ÁPPELLANTS | 
UCYSUS 

Syed USUFF AND ANOTHER— 
DEFENDANTS— RESPONDENTS. | 
International Law— Agreement opposed- fo 


Indian Law entered into in Foreign Terrttory— 
Enforcement in British Inata—Public policy. 


Where on a p being threatcned with 
criminal prosecution in Pondicherry for the offen-e 
of criminal breach of trust, which,” under the 
French Law, is compoundable, executed á pro- 
missory note payable in British India and the 
criminal proceedings were thereupon dropped: 

Held, that the transaction which was perlectly 
legal under the French Law was enforceable in 
British India, since the compounding of, criminal 
Offences is not in violation of the. fundementeal 
principles of publie -policy nnd natural justice, 
and the Indian Statute Law itself docs not regard 
the conception of evading criminal proceediugs 
by monetary compensation eas one wholly aud 
from its very nature to bs.discountenanwed. (D. 
toro, Col. I] "2 | 


i | . 
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Subraya Pillas v. Subraya Muda:t; 4 M. H 
C. R. 14, follow 

e Ne y. Gerson, (1904) 1 K. B. 591;:73 

L. J. K. B. 320; go L. T. 608; 52 W. R. 4203 20 
T L. R. 277, Santas v. Illidge, (1864) 8 C. B. 
(N. 8) S6rr-29 I, J. C. P. 348; 6 "Jus. (N. 8.) 1349; 
3 L. T. 154; 8 W. R. 705; 141 E R. 1404; 125 R. 
R. 919 Moulis v. Owen, (1907) 1 K. B. 746; 76 L. 
J. K. B. 396; 95 L.T. 596; 23 T. L. R. 348, 
` Ertel, Blebsr & en v. Río T into .Co., (1918) 
A. C. 260; 87 L. JOK. 531; LIS I. T. 1814 
23 Com. Ces. 243: 34 T. L. R. 208: Westlake's 
Internstional Law, p. 421, 5th Edition; Dicey's 
Conflict of Laws, tfelerred to. 

Civil suit in tue Ordiaery Origins 
"Civil Jurisdiction of the High Court 
of Judicature et Madras 

Mr. C. Narasinhachars, ‘for tke Plaintiffs, ^ 

Messrs. .V. “Radhakrishnayya and P. 

E i an Rao, for the "Respon- 
ants, 


JUDGMENT. phis. is a curious story’ 
and onthe facts,as:Lam about to fird hem, 
‘gives rise to an iiteresting and difficult 
question of International `- Law. 


After the outbreak: of War, gold became: 


exceedingly scarce in India end conse- 
quently enhanced in value. By a Notifica- 
tion under Act-XI.of 1916, the Goverament 
of India made it illegal to import gold 
bullion or gold: coins into British India 
and readered gold so smuggled into the 
codatry | fiable to confiscaticn. ‘This still 
further eahanced its value and offered 
additional temptetien to smugglers. Many 
‘conliscations took place, some of "Which 
gave rise to stits tried before me. 

In this case, the first defendant, Syed : 
Usuf, delivered at Pondicherry through 
one P. Narayana Doss Mehta of Pond:- 
cherry a quaatity of American Gold dollars, 
378 in all,to.a man called Parameswara 
lyer.on the 22nd of January 1920. ‘They 
were to be taken to Madras and were to 
beaeliveredtoSyed Usuff there. Parames- 
Wara lyer wastoberemunerated bv some 
commission for his services. In point of 
fact, the dollars were seizea by the Customs 
,Offücers at Chianababu 'Samudram Reil- 
way Station.and were confiscated to Go- 
verntient, The British Authorities were 
willing to return the gold dollars on pay- 
ment of.a sum.of Rs, 22,000 and odd, 
and -it appears that Parameswara Iyer 
arranged with aSowcar-to raisetheamount 
of ‘the. penalty, Paid it. to Government 
and gof back the dollars, I have no doubt 


_ 
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hat he did so becuse he noui thet tle 


eri of exchange Wes goig vp ard tat 


he would meke a small profit on the deal, 

and I have little doubt thet Je «ic mike 
a profit and the parties, though they have 
not any exact figures, seem to cgree that 
the profit was-probably somewhere about 

Rs. 4,000 01 5,000. It is allegea in the 
plaint that before he redeemed the dollars 
Parameswara Iyer gave Syed Usuff, the 
ürst defendant, the opportunity of redeem- 
iog the dollars for his own behalf through 

his agency and thet Syed Usuf declined 

to find the money and relinquished tre 
dollars; But. no proof has teen given 
of this and- I am not prepared to believe 
it. It was somewhat half-heartedly con- 
tended for the plaintiffs that, apart from 
this, as soon as the dollars were seized the 
fiduciary relation of Parameswara Iyer 
to Syed Usuf was ipso facio termiceted 
and that Parameswara -Iyer was «t liberty 
to enter upon a transaction of redemption 
of the dollars without being -in-any way 

liable to account to Syed Usuff, his prir- 
cipal.: I cannot accede -to this conten- 
tion. In my opinion, so long-as there 
Was a possibility of -redeemirg the dollars 
with the chance of profit by so doing, Para- 
meswara Iyer was-bount to give his prin- 
cipal the option of redeéming them for 
the principal’s benefit and was guilty 
of a breach cf duty as agent if, without 
taking that step, he acquired the dollars 
for himselt. Later- on, Parameswara Iyer 
returned to Pondicherry where the plain- 
tiffs who were his nephews were living 
and where he shared a house with them.. 
On thee25th October 1926 the first defer.- 

(lant served a process dt Pondicherry upon 
Parameswara Iyer called a Sammatior, 
a certified copy of which is before me, 

The effecte of that documeng, ‘together 
with a petition to the- Procureur de la 
Republique Las béen explained to me 
by M. Dil, an Agpvocate - -practising 
at Ponaftherry, and-the document in the 
original is before me, “I may add that 
there was also -before-me a translation 
ade by -the-English Judicial. Inferpre- 
he Pondicherry ‘Court -which: is 
so fnll of elementary blundets as to make 
its latter part menaningless. I have mace 
myself.a translation from-the French which 
was.accepted by ‘the parties, - What. it 
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amounts 
confiance which may be taken 
to. correspond to an offence of criminal 
breach. of trust under the Indian „Penal 
Code „and the effect of it was that Parame- 
swara Iyer could end the matter by meeting 
the demiad-or would be liable to crimiaal 
prosecutioa.. The outcome of it Was that 
- after considerable discussion a promissory- 
note for Rs. 4,000 payable at Madras was 
executed by the two plaiatiffs: tlie 
nephews’ of Parameswara Lyer, in favour 
of: Mir Hassan Ali, the second defen- 
dant. The defendants’. story is’. that 
Mir Hassan Ali was merely an out- 
sider who provided the plaintiffs with 
cash to satisfy the demand of Syed Usuf 
and: that the promissory-note WES 
given to him as a  cousideratiou 
for paying Rs. 4,00 iu cash to Syed Usuf, 
I do not believe that and my fiuding is 
that no money iu cash passed and that 
the proceedings were stopped iu considera- 
tioa of the sigriug ot the promissory-1 ote. 
. fne promissory-aote was not met and 
this $uit was iustitutea iu this Court to 
set it aside, and Original Suit No. 42 was 
iistituted to enforce it by the present 
defendant. One suit is a corrollery cJ the 
. other aad the result of one determines 
tht of the other. 
` Oa these facts, as I have found them, a 
cleir poiat of law arises. Itis clear that 
by the law of France that which was dore 
was perfectly legal and did not amount 
. to’ dwress of coercion or undue inuflence. 
Bat it is said that as the lex loc? solutionis 
was Madras in British India the Br.tish 
. Liw must be applied and that,by that 
liw the transaction could not stand, and 
a number of authorities was cited. Of 
these I shallreter, first, tu the most direct 
the caseof Kaufman v. Grrsos (1) decided 
by the Eaglish Court of Appeal. | 
Catait cise, a wife eitered iuto an agree- 
ment in France to pay monies to a person 
who had employed her hesbana® ia a fidu- 
ciiry *capacity and wüo alleged that the 
husband had appropriated the money 
entrgsted to him to his own us? theréby 
committing a criminal offence &ccording 
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to is an allegation of abis. de- 
roughly | 
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to the Law of France; [he consideration 
for her-promise to fay wes tle fotkedrerce 
t the principal, the plaintiff in the English 
action, trom prosecuting’ bis.cgert, Ker. 
husband, in France. 1 have teen at-pains 
tó consider exactly whit pri ciple the 
Court of Appeal applied in reftsig to 
eüforce, xs they did refuse to evforce, the 
coutract, and I thiuk it is clear what prin- 
ciplé’the Court conceived itself to Te 
applying from a perusal of the judgment 
of Collins, M. R, He cites two passages 
from Stery’s Conflict of Lews and one 
‘rom Westlake ou Private International 
Law, ou which it is evident that he based 
his judgment. O..e of these passages from 
Story is as follows: ‘‘ All such contracts, 
even though they might be held valid ia 
the cottutry where they are made, would be 
held void elsewhere, or at least ought to 
be, if the dict .tes of Christian morality 
ot of even natural justice, are’ allowed 
to bave their due force and influence in 
the admiuistration of international. juris- 
prudence," ‘Sach’ contracts ere aefined 
as 'cortracts which in their own nature 
are founded on moral terpitude, or are 
inconsistent with the good order and solid 
interests of society." Westlake’s words 
«re as follows: “Where a contract con- 
flicts with what are deemed in England 
to be essential public or moral iuterests 
it cannot be enforced here." Collius, M. R., 
sumsit up ii. his owa words as follows, 
“Where an English Court is asked to en- 
force a contract madeinaforeign country, 
it is eutitled to euquire whether, though 
the contract might be valid .accordiug 
to the laws of that country, it violates 
some moral principle which, if it is not, 
ought.to be uiversally recognised.” | It 
is common knowledge that the decision 
in Kaufman v. Gerson (I) was by no means 
univers.liy accepted by the legal profes- 
siouas being correct. And Professor Dicey 
ia nis Conflict of Ij:iws gives very cogent 
reasons for such aoubt. | Iu substance, 


-he urges two main arguments :agaiust 


it. ‘Thefirstisthat tle Tule of the French 


- Courts ought not to bê held by a British 


Court to be contrury to natural justice 
or public policy, and the-learned: author 
says this ‘‘ French civilizdtion ,. and 
mosality is as high Ws. our own, The 
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"presumption should always be in favour 
of the’ Justice of the French. Law and, after 
all, there is no patent injustice in allowing 
a person to escape from criminal prosecu- 
tion by making compensztion to the sufferer 
whom he has damaged. " '[he second ob- 
' jection he urges is that the decision of the 
Court of Appeal is irreconcilable with the 
judgment of the Court of Xxchecuer 
Chimber in the case of Santos. v. Illidge 
f 2) and that itis the common understanding 
Eaglish Lawyers that decisions of the 
Court of Exchequer Chamber are binding 
on the Euglish Court of Appeal as consti- 
tuted wader the Judicature Acts. The 
next case to which I propose to refer is 
the case of Moulis v, Owen (3). In that 
case the plriutif® had lent money to the 
defex.dant in order to eaable him to play 
baccarat at a club ia Algiers and the de- 
fendant had given a caeque there drawn 
on au Buglish Bauk tore-pay the sum of 
Money so leut. The m.jority of the Court 
of Appesl held that an action brought 
upon tae caeque Would not lie us the traus- 
actio. Wus goverued by Euglish Law 
and that tue cuegue must be deemed to 
be gives for a1 illezul eo1sideration within 
. the Eiglisn Gamiug Acts. Fletcher Moul- 
“ton, L. "T. ., disseuted, and I think that the 
‘effect of his opinion may be summarised 
iu tais wiy, tiit he Co sidered that the 
.Eaglish Gaming Acts only purportea to 
forbid gaming within therealmand could 
not be held to forbid British Subjects sub- 
ject to tie jurisdiction of the English Courts 
from gaming iu foreign countries where 
Sasi genir Was not illegal, Once more 
it is com gak. ,owledge tnat tne correct- 
_ness of the decision was much canvassed 
in professional circles, It may be that 
- the decision may be justified on the narrow 
'groüud taát tae’ prouibition coutaiied in 
, the Gamiag Acts is part of tue’Liw of pió- 
‘cedure, merely enacting that a sujt shall 
not be brougut in an English “Court on 
.Such a consideration, (See Collins, M. R., 
at page 753 of the -Report of the oar and 
Westiake's Private ' International Law, 
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page 421, sth Edtion). There i is no doubt 
whatever that the lex furi prevails as to 
ail;questions of procedure and if the pro- 
visions of the Gaming Act were rightly 
considered as merely part of thi law of 
procedure, the wider objections to-the 
case disappeár and of course there dis- 
appears with them its applicability to 
this case, No one can suggest that the 
English Law as to duress and coercion 
as affecting the validity of contracts is 
other than substantive law. I now tura 
to the case of Santos v. Ilidge (2): In 
that case it was held that a coutract for 
the sale of slaves to be performed in Brazil 
at a time when slavery was not ‘illegal 
by the law of Brazil was enforcible in 
Eagland. As Professor Dicey points out, 
it is Jiilic tlt to believe that compounding 
an oifeuce is more obviously contrary 
to natural justice than slave trading. 
Several other English cases were cited, 
of waich I ceed oulv refer to the judgment 
of the House of Lords in Ertel, Bieber & Co. 
v. Rio Tinto Co, (4), and the connected 
eases. Tue ` importauce of the decision 
is not wecause of its direct bearing upon 
this case, for vo one would contest the 
riiciple, that the law against trading 
with the enemy is so vital to the existénce 
of tne state that Courts of Láw in England 
must declare it to be against public policy 
whatever be the law of the country in 
which such Contracts were made; 1 cite 
it because of its apparent endorsement 
of the decision of Kaufman v. Gersên (1) 
anl its explanation of the case of “Santos 
v. Illidge (2), Santos v. Ilhdge (2) às ex- 
plained by Lord Atkinson at page 299, is to 
bo taken as turning on thé construction of 
the English Statutes prohibiting‘ slave- 
trading, especially (6°& 7 Vic. Ch. 98, 
section 5.) Lord Atkinson and Lord Parker 
explain the case as merely deciding" that 
the English Statrtes only prófibited sláve- 
trading in the British Empire and did not. 
purport to bind British ‘subjects | from 
slave-trading outside the limits oi the 
Empire and that the case, therefore, enust 
be treated, in the wotds of Lord Pasker, 
hr as turning not upon any general rule 
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of public policy but on the construction 
of a particular Statute," — . 
If the matter rested there, I should find 
myself in very great difficulty. On the 
one hand, there is the decision of Kaufman 
v. Gerson (1) apparently approved ın the 
House of Loidsand the view of the majority 
of the Court of Appeal in Moulis v. Owen 
(3). “On the other, I have the dissenting 
judgment of Bletcher “Moulton, L. J., in 
that case and the weighty opinion ‘of Pro- 
fessor Dicey. I do not think I can rely 
‘on Santos v. lilidge (2) partly because 
the House of Lords explained it, as 
turning on the language of a particular 
Statute and partly because I confess to a 
reluctance to accept the implied doctrine 
that slave-trading in any part of the world 
is not repugnant to natural justice, a 
proposition which I think is really involved 
in Santos v. Ilidge (2). While the decisions 
of the English Courts are not strictly bind- 
ing on Indian Judges, I myself would re- 
garditasanintolerable presumption to teke 
a view opposite to that takén by the English 
Court of Appeal and the House of Lords, 
though I am perfectly free to say that if 
I were left to my own discretion 1 should 
feel quite unable to act on the view that 
the provisions of the law of France, a 
country in many ways intellectually more 
developed than Englana, were to be treatea 
as.in violation of the fundamental prin- 
ciples of natural justice. But 1 think, 
sitting in, an Indian Court, m sition 
is different from what it might otherwise 
be for two reasons, The first is that the 
compounding of criminal offences is so 
far from being regarded by the Statute 
Law of this country as being a violatibn 
of natural justice that the Code of Criminal 
Procedure contains a list of oftences which 
ate expressly made compoundable by money 
compensation. It is perfectly true that 
a criminal "breach of trust is not one of 
those offences, btt I do not tuisk that tLat 
affects the ‘position that the Incien Law 
does not regard the conception of evacing 
'. etíimfüal proceedings by monetary eom- 
. penditior as one wholly and from its very 
“nature to be  discountenamceg. The 
second and determining consigeration is 
this, I, sitting as a Single Judge, on the 
Original: Side of this Court, .-am:; bound 
by the autltority of any.decision- of a. Bench 
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of the Court and there has been cited to me 
the case of Subraya Pillai v. Subraya 
Mudali (5). I aminabie to distinguish 
the facts of thatcase from the facts of the 
present one and in my opinion it concluces 
me from deciding this case otherwise than 
in favour of the defendants and the corres- 
ponding case in favour of the plaintifis. 
V. N. V. weit Suit dismissed, 
(5) ¢MB CR. 14. | 


A. ae 


CALCUTTA HiGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1804 OF 1920. 

February 21, 1923. 

Present -—-Mr. Justice C. C. Ghose ara 
Mi. Justice Panton. 
AHIDANNESSA BIBI AND OTIHAES— 
: PLAINTIFFS—APPELLANTS 
VEYSUS, 

ISUF ALI KHAN AND OTHERS— 


DEFENDANTS — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts, 62, 
120, 123——-Debis dus io deceased person collected by 
person holding Succession Certificate—Suit by heirs 
of deceased for recovery of their share— Limitation. 

A person who collects debts due to a deceased 
p by virtue of a Succession Certificate obtained 

y him cannot be described to be a person who 

either asan executor or an administrator represents 
the estate of the deceased. Such a person is not 
under any obligation to distribute their shares 
inthe amount collected to the persons entitled 
to them.  [p. 1011, col. sp 1012, Col. I.j 

A suit by the heirs of a deceased person for an 
account and for recovery of their shares of 
the debts due tothe deceased collected by the 
defendant by virtue of a Succession Certificate 
obtained by him is governed not by Arts. 120 of 
123, but by Art. 62 of Schedule I to the Limita- 
tion Act. (p. 1012, col. 1. 

Abdul Gaffar v. Nur Jahan Begum, 29 Ind. 
Cas. 347; 37 A. 434,13 A L. J. 686, relied on, . 

Appeal agast a decree of the D strict 
Judge, Hoogly, dated ihe 61h April 1920, 
reversing thai of the Subordinate Judge of 


‘that district, dated the 31si July 1917. - 


Dr. Saratchandra Basak (with him 
Marivi Faslul Hug and Babu Prakash- 
chandra Pakvasht), tur tle Appeiants. 

Babu Sheratchandwa Ray Chaudhuri 
(With him Mat.v. 4..5. M. Akram), for ° 
the Respondents, . ^ . A 
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JUDGMENT.—The facts which have 
g ven rise to this appeal, shortly 
stated, are as follows :—One Azmat- 
ullah Khan carried on business as a hatter 
in Calcutta. On the deathof Azmatullah 
the defendant No. 1, who is a son of the 
deceased by his wife, the defendant 
No. 4, obtained a certificate under the 
Succession Certificate Act for the collection 
of debts due to the estate of the deceased. 
It is alleged on behalf of the plaintifis, 
who are the sons of the deceased by his wife 
the plaintiff No. 4, ard also by the latter 
that the defendant No. x realised ali the 
debts due to the estate of the deceased, but 
has not accounted for the moneys so realis- 
ed and has not paid to the plaintiffs 
their share of the same. The plaintiff, 
therefore, prayed for an account of these 
Moneys and for recovery of their share 
thereof, it being alleged that the plaintiffs 
are entitled to.a nine-annas share in the 
said moneys. The defendants alleged that 
accounts had already been rendered to the 
plaintiffs, once in 1313 B. S. and again in 
1316, and that as the plaintiffs had them- 
selves realised sofne of the debts due to 
Azmatullah and had already got more than 
what was due to them, there was nothing 
due to the plaintiffs by the defendant No. I. 
It was also alleged that, in any event, the. 
suit was barred by limitation. 

The Subordinate Judge, who tried the 
case in the first instance, held that 
the share of the plaintiffs was annas 
nine as claimed by them and that the 
plaintiffs had not realised anything and 
that the defendant No. x had not rendered 
any accounts. He also found that tne 
suit had been instituted within time and 
accord ngly ordered tne taking of accounts. 
On appeal, the lower Appellate Court 
found that the share of the plaintiffs 
was only eight annas ard not annas nine 
as claimed by them. It was further found 
that there had been no submission of ac- 
counts to the pla nt ffs as alleged by the 
defendant No. 1, On the question of limi- 
tation the lower Appellate Court held 
that Art. 62 ofthe First Schedule of tbe 
Limitat on Act applied to the tacts of the 
present case and not Art. 120 and in that 
view of the matter keld that the suit. was 
* barrea by lim-tation.. EE 
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The plaintiffs have appealed against 
the judgment of the lower Appellate Court 
and on their behalf it has been contended 
that the suit was not barred by limitation. 
Under Art. 62 of the Limitation Act a 
plaintiff in a suit for money payable by 
the defendant to the plaintiff for money 
received by the defendant tor the plaintifi's 
use has a period of three yegrs from the 
date when the money is received to insti- 
tute a suit for the same, ln the present 
case the lower Appellate Court found that 
the moneys in question were last collect- 
ed by the defendant No. 1 in December 
1909, and that, inasmuch as the present suit 
was not instituted til] the 29th July 
1916, it was barred by limitation, if it be 
held that Art, 62is the proper Article appli- 
cable to the facts of this case. It .is, 
however, contended on behalf of the appel- 
lants that inasmuch as the present suit was. 
one for accounts, the plaintiffs had six years’ 
time under Art. 120 to irstitute their suit 
plaintifis 
from the date when there was a definite 
refusal on the part ot the defendant No. I 
to render accounts. Under Art. 120 time 
tung fromthe date when the right to sue 
accrues and, as poirted out by the lower 
Appellate Court, if in a suit for accounts 
time is made to run from the date when the 
defendant retuses to comply with the plaint- 
iffis demand for accounts, there would 
practically be no limitation ina suit for 
accounts for the plaintiff, in such a 
case, may choose to wait as long as he {ikes 
and all that he would have to do to save 
limitation even under Art.i20is to send 
a letter o? demand to the defendant ard 
to institute a’suit withir six years . oí the 
refusal thereof. From the dates inertioned 
above, it would clearly appear thatif the 
plairtifis’ suit were held to bee governed 
by Art. 62, it was out of time, and even 
if Art. 120 were made applicable, it 
was still oub oftime. It was next cor- 
tended on behalf of the plaintifig as 
was also conteuded inthe Court- below 
thatthe suit was really one under Arts 123 
of the Iigutaton Act, it being one efor 
distributive share of the property of an 
intstate. "Ihe. debts in question were 
collected by the defendant No. 1 by virtye 
of the certificate under the Succession Certi. . 
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ficate ` Act ‘arid the defeadaat No. I 
could not be'describéd to bea person, who, 
either as au ‘executor or au administrator, 
represented the 'éstate ofthe déceased, 
and: ‘he was not under any obligation to 
cise pute ‘the share in ‘the ‘property ‘of 
the “deceased to ‘those entitled to them. 
In our opirion, therefore, Arts. 123 and 
.T20 had no application to thefacts"of the 
preseut case. "We thitik this case is [ness 
ed “y the decision of* tHe Allahabad 
High Court in Abdul : Gaffar v. Nur 
Jahan Begum (1) aud that Art.'62 “applied 
toit. The result, therefdre, is that we 
agree with the view ‘taken’ by “the leartied 
District Judge on the question of limita- 
tion’ and ‘that this appeal "Tails: and must 
"beidismissed: with costs. 

Z.E. . Appeal disuiissed. 

(): 29 Ind. Cas. 315 37 ‘Al 434113 A. d. n. 686. 


MADRAS HIGH ` oig: E 

: Sácóism: CIVIL, "APPÉAI | ‘No. 287° OF 1920. 
"March 19, 1923. 

“Present: Jústi Sir. ‘Francis Oldfield, Kr, 

- 7 * and Mr. Just ce Devadcss. 

NAKSHI VETHIAR AMMA— 
DEFENDANT No. 14—APPELLANT 
.. versus . ` 
-CHERIVA -PARVATHI NETHIAR 
' AND OTHERS— PLAINTIFFS Nos.3 TO 23 
AND DEFENDANTS NOS. “II qo 13 3 
AND I5—RESPONDENTS. 

‘Malabar Lat atwad—Karngvan, position “of 
—Motiey: paid by karnavan fo thivd person, whe- 
they can be vecovered—Trusis Act (I I-of : 1882), 
68. 63, 64-—-Money passing in circulation, meaning 
of—Pleadings, construction of — Decisio on based 
“on one of iwo “alie$native legal potions: arising 
from, facts staied—Prijudice. 

á ‘The Karnavan of a Malabar. Tarwad is, not a 
mere; trustee but his . position is similar to that 
‘of tfe 3 tianager of an undivided Hindi fatnily. 
D: %614; col. 1.] 


“Where ja _Karnavan A A larwad- 


money and.g ves ıt away to a third perscn, tke 
money being. trust money, in the latter's. hands 
with notice of its, character, the latter is bound 
„andèr section &s of the Trusts Act-to restore it 


tp tye ferwad, [p. 1014, col. 1.] 


2om.behalf.of: the teveli, 
. on- his: prize to and got:executed:a pányon 


The reference to money passing ín Circulation in 
section 64 of the Trusts Act means and includes 
the passing of money inthe ordinary .course iof 
business and not the transfer.of money by.a 
Specific actsuch as payment on- behalf of a, person 
fo'some other, [p. I0I4, col]. 

Where a plaint submits the-general facts of a 
case to‘the Court without specification of their 
exact legal implications, and the evidence re- 
quired is the sanie for both of two-possible legal 
positions arising from the facts state in the plaint 
though the conclusions from it would differ, the 
defendant -cannot be lield:to'have been, prejudiced 
by the Court basing its decision on one of the two 

eee positions on the evidence on record. [Pe 101 3, 


"Second appeal against the deeree'cf the 
District Court, South Malabar at Calicut, 
in Appeal Suit No. 24-of 1918, preferred 
agairst that of ‘the District ‘Mursif, 
Alatur in Original Suit No. 328 of ‘1916. 

Messrs. 'K. P. M. "Menon, 'C. V.-Anan- 
thakrishna Ayyar and M. -Eacharya Menon, 
for the Appellant. 

The Advocate-General: aud Mr. K. P. 
“Kesawa ‘Menon, for the Respondents. 


JUDGMENT.—In accordance  with/the 
opinion of the ‘Full “Bench “we -pro- 
ceed to deal ‘with ‘the ‘merits. 


The first ground ‘on which :the ‘appeal 
has been argued is that ‘the case 
-which the 'District/Munsif “and the “lower 
Appellate Court eventually-considered.and 
on which they .decided’:against! the: 14th 
deferdant-appellant : was not’ that relied 
on- by the plaintift in “the plaint and that 
on'this account the:r4th' defendart was 
greatly. prejudiced:and refrained: from.giving 
evidence on facts which weighed ‘materially 
with: the lower. Appellate .Court, 
-The:plaintiff’s case as'set .cut:among the 
'chargesin patagraph:1r-(c) <oftheiplaint 
was that the first defendant:joined ia kuri - 
gave jhe;amount 


deed, Exhibit XVI, by defendants Nos; LI 

to. 13 in. fa-vour.of the. I4th defendaat-his 
-daughter, instead of getting! :itiinihis own 
name, and that the tévali has.a tight to ren 
cover .this amount -thus lent, itbe;r4th 
ceferdant havirg no right to.:it.. -The 
relief. asked for in this connection. in-para- 
graph 18. was to declare. that “(the amount 
regarding Exhibit XVI belongs;to the 
tevali of the plaintjfis -and the «first 
defendant and to direct.the-r4th defendant 
to deli ver up the said ‘document and other 
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documents telating to it to the 2nd, plaintiff, 
ot to any other plaintiff whom the- Court. 
thinks proper." "Thatcase was. met by the 
I4th defendant in paragraph 7 of her written 
statement. The lower Courts regarded her 
as putting forward two alteruative cases 
therein, That may have been the case, 
thongh it was not clear that tis so. Forf 
it is possible to read the paint as allegi: ng 
that.she had private money in Pangi Acbaa's 
and Achuta Menou's kuri, that she left it 
in the first defendaat's hands and he speut 
it on the /arwad that he had replaced 
what he spent by his prize-inoney in Raman 
Nait's kuri, the kuri referred to by the 
plaintiff, ana that on his repaying it, she 
invested the amount in Exhibit XVI, On 
these pleadings the argument is that the 
plaintiff’s case in the plaint was put for- 
wardas beingthat the money was invested 
by Exhibit XVI as the first aefendant's 
money thre ughout, the document being 
taken in the name of the 14th défendaut 
benami. This differs materially from the 
case which the Second of the District 
Misifs.coacerned and the lower Appellate 
Court fouad established, that the money 
lent under  Exxibit XVI was tarwad, 
mney misappropriated bythe first defendant 
as karmavan and given by him to the 14th 
defendant, his connection with the money 
ceasing "when it came into hér hands and. 
was used by her and the morey being. 
thus trust money in her hands with rotice. 
of its character she is bound to restore: 
it. It is, we think, clear that there was very 
little attempt by the patties or their ad- 
visers in the lower Courts ta put forward, 
aud adheré to aay very accurate. contention. 
The issue framed on this part of thé case 
was general in the extreme. It was: “Are 
the plaintiffs. entitled to get any declara- 
tion in regard to B Schedule properties?” 
On that issue a considerable amount of 
eyideuce was adduced on both sides. The 
First District. Munsif concerned, no: ‘dewbt, 
found on the material point that the. 
money was the property cf the tarwad., 
But'we have not beea able to follow the 
remaiader of his judgment on this part.o* 
the case.” The Second D strict Muusif and 
thé lower Appellate Cowrt have,as already 
‘stated, fond that the money belonged 
te the tevali andthatit was misappropriated 
by he first defendaut and was.giver fo the 


14th, defendant. "Having given the. matter 
the best consideration we.can, we do not 
think that any surprise or misapprehersion 
has been established on the 14th defendant's 
behalf. The plaint alleged tarwa owret- 
ship of the money; but it did rot say 
distinctly whether Lxhi bit XVI was taken 
in the I4th defendant/s name? benami or 
the mo:ey-was given to her. It submitted 
the general facts to the Court without speci- 
ficaticn of their exact legal implications. We 
observe that, whether the plaintiff proved 
the narrower caze of gift by the first defend; 
ant of what was found to be trust morey- or 
the wider case of benamt, the evidence 
required would be the same and the Cot 
clusions from it would differ only. becatise, 
in the second case referred to, a further. 
and different inference fro the evidence 
would be necessary. In either case, the 
duty of the rath defendant to give evidence 
as to the manner in which ‘the money was, 
in her hands, and as. to her knowledge of 
its cheracter must have-been equa lly. Clear 
and we ca not hold that, she has. been 
in any way prejudiced in this respect. 
There is further the fact that although the 
case before the “Second District -Munsijf and 
the lower Appellate Court was argued fully 
the Second District Munsif in his judgment 
said explicitly that no allegation or argu- 
ment relating to benami wasaddressed to 
him and there is rothing in the lower ‘Appel- 
late Court's Judgment to suggest- that” the 
case of benami was ever mentioned or that 
abjection was taken to the case of gift of 
trust moneye There is furthe no gr ound of 
appeglrelatinget this matter in this Court. 
In these circun stances, ` we disallow this 


‘objec ion and pass to the merits. 


O; the merits, the first point taken -. is 
that the first defendant as karavan was not 
a trüstee and that any application of trust 
law to his conduct is ingdmissible, To 
support thi$ Eravannt Revivarman y. 
Ls Revivarman (1):and ^ Mankêotil 

Chathukutti Nair v. Komappan Naty 
(2) Have been relied on. Those decisions, 
no doubt, say that the karnavan is not 
a- mere trustee. d in the' first that 


“gi. 153; I Ind. Tur. 10; P Ind. Dec, (T s) 
“fad em Cas. 572; (1918) M. W. "NO 144i 35 
apro 380 
e 


loI4 


Was said in connection with the principles 
on which the Court would -deal with hun 
When his removal was asked for, and in the 
second the question was asto the power 
of a person Who gave a mortgage in order 
to. pay a barred debt. The point was 
that the karmavan was not a mere trustee 
like the officer of a Corporation ; but his 
position ‘was fully recognised as that of a 


manager of an undivided Hindu family.. 


That the kay navan in the present case has 
that position is sufficient and- justifies 
the lower Appellate Court’ s conclusion. 
Next it issaid that section 63 of the 
Trusts Act on which the lower Appellate 
Court has relied is not applicable 


to the 14th defendant. There is first 


finding of the lower 
Appellate Court that she knew the 
money was the property of the tevali, 
Next, it is said that the last clatise of section 
64 excludes the case from section 63 but 


the explicit 


the answer is that the money did not’ 


come to her in circulation, but reached 
her by means of payment made ostensibly 
on her behalf to thexrth to 13th defendants 
under Exhibit XVI. The tefetence to 
money passing in circulation in the section 
means and includes, in our opinion, the 
passing of money in the ordinary course 

of business by which it might have reached 
' éither the defendants or any other stranger 
and not the transfer to the 14th defendant 
by% .specific act such as is now in ques- 
tion. ` i 

The remaining argument is against the 
finding that the money was the p operty 
of the Zevali, The lower Appellate Court 
reached that finding because it held that 


the money aould be traced to tevali funds“ 


and these was eviderce to Support its con- 
clusion. "Thot finding relatesto a question 
of fact and is, therefore, bindinpon us. It 


is urged that he lower Covrá disregarded | 


_ the fact that the first defendant has pri- 
vate funds and that even if he took the 
meney in the first instance from Jevali 
funds, he might have restored dt from his 
own funds, the suggestion being that no 
conclusion against his private ownership 
of the money could be valid, until a full 
account of the Zevall funds is taken and the 
fact has..been ascertained. We cannot 
accept that. As already stated, there was 
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evidence on whick the lower Appellate- Court 
could reach: this conclusion. It was for 
the r4th defendant,if she desired, to rebut 
that evidence by taking an account or in 
any: other manner to du-So. We cannot 
find that she made any attempt to sub- 
mit an account of the funds in her father’s 
possession. In fact; this contention that 
an account was essential was never put 
forward until now. ` AE. 
The result, therefore, ‘is that the appeal 
is dismissed with costs. ``- ` 


(V. N. V. .. Appeal dismissed, 
-i ” 


HIGH COURT. 
EXECUTION SECOND CIVI, APPEAL 
No. 657 OF 1922. 
/ March 8, 1923. 
| Presents — Ms. Justice Daniels, 
GOPI NATH SHUKUL—~Derrenpant— 


APPELLANT 
EN persus 
SAT NARAIN SHUKUL-PLAINTIFF— 
é RESPONDENT, 

Civil. Procedure Code (Act V of 1908) O. XLI, 
#7. 25, 26— Appeal — Order remitting issue, whether 
open to question on final heaving~~Execution of 
decree——Morígage—Deczee for sale conditional 
on morigagee paying off prior morigage—Prior 
mortgage paid off by mortgagor, effect of-—Luntia- 
tion Aci (IX of 1908), Sch. I, Art. 182 (5)— 
Application for execution relating to different prop- 
erty, whether operates to save limitation: ` 
. Where an Appellate Court at the first hearing 
does not decide the case but merely remits certain 
specific issues, it is open to the Court before 
which the case ultimetely comes for disposal to 
disregard the findings on those issues an equally 
to form its own opinion ‘on the whole case irreg- 


' pective of anything that is said in the remand 


Order. [p. 1016, col r.] 

Masihunnissa v. Kanis Sughra, 60 Ind. 
Cas. 975; 43 A. 377: 19 A. L. J. 139; 3U. P.L, R. 
(A) 3o, Mubarak Husain v. Bihari, 16 A. 306; A. 
W. N. (1894) 97; 8 Ind. Dec. (x. 8.) 199, Lachman 
Prasad v. Jamna Prasad, 10 A. 162, A. W. N. 
(887) 2951 6 Ind. Dec. (N. 8.) rog, Ganemdra 
Nath Roy Chawdhury - v. Surja Kanta Roy 
Chowdhury, r5 Ind. Cas. 39; 17 C. W. N. 46a 
and Bara Estate Limited v. Anup Chandra, 41 Ind, 
Cas. 337; 2 P. L. J. 663; 2 P. L. W. 7U (19127) Pat, o 
342, relied on. 


It is not n that an execntion application 


inorder to save limitation should: be. directed 


. 
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against the same property which is applied for 
1n the subsequent application. [p. tors, col. 2.) 

A decree for sale on 2 mortgage provided that the 
decree-holder would not be entitled to bring a 
certain porion of the mortgaged property to sale 
unless he paid off the amount due ona prior 
mortgage. The amount was paid off by the 
mortgagor, and the mortzagee-decree-holder 
applied for execution of his decree against the 
mortgaged property including the portion which 
was subject to the prior mortgage: 

. Heid, (1) that the decree did not lay down any 
limit of time within which the amount due on 
the prior mortgage must be paid ; that the order 
had been made for the protection of the prior 
mortgagee and that it was open to the decree- 
holder to make the payment so long as the right 
ta execute his decree had not become time-barred, 
Ip. 1016, col.2.] 

(2) that the mere fact that the mortgagor had 
Stepped in and made the payment did not de. 
prive the decree-holder of his nght to execute 
the decree against that portion of the property 
which was thesubject ofthe prior mortgage. 
[p. xor6, col, 2.] 

. Second appeal against 
the District Judge, Gorakhpur, 
the 6th of February 1922, 

. Mr. P. L. Banerji, for the Appellant. 

Messrs. U. S. Bajpai and N. Upadhiya, 

for the Respoudent. 
, JUDGMENT. --Thıs isa second appeal 
in execution proceedings arising out of 
a decree for sale on a Mortgage. The 
appellant Gopi Nath Shukalis the mort- 
gagor. Therespondent Satnarein Shukul 
is the mortgagee-decree-holder. The 
decree provided for sale ot the mortguged 
shires in Árazi Ragunathpur and Arazi 
Bansgopal appertaining to Hariharpur 
in the Gorakhpur District. Iwo prior 
mortgagees held a mortgage ona portion 
of this area, The decree was subject to 
a condition that the plaintiffs sould cot 
be entitled to briag to sale the property 
covered by thisprior mortgage if they failed 
topay the decretal amount due to the prior 
mortgagees. No time was given within 
which thispaymeat wasto be made. The 
condition simply was that without paying 
the decretalamount the mortgagees decree- 
holders should not be entitled to bring 
this portion of the property to sale. 

The decree was made absolute on 1cth 
May 1913. The mortgagees put in two 
applications for execution, both of which 
proved infructuous, on 3rd May 1916 
and 29th April r9&g respectively. These 
applications were probably put in mhinly 
for the purpose of saving imitation as 


a decree of 
dated 
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both of them were ultimately , dismissed 
for default. The decree-holders not having 
at that time paid the amount of the prior 
üortzage-decrees they excluded the prop- 
erty covered by these decrees from 
the property which they sought to bring 


to sale. After the second execution 
application had been dismissed the 
mortgagors themselves *paid up the 


amount due tothe prior mortgagees. ‘The 
decree-holders then, on 26th April 192c, put 
in the application out of whichthis appeal 
arises for sale of the entire property, 
stating in their application that asthe 
amount due to the prior MmMortgagees 
had been paid by the  mortgagors 
themselves there was now no longer any 
need for the decree-holdersto pay it. The 
Mortgagors objected to the execution on 
two grounds which form the issues for de- 
Cision in the present appeal. 

(1) That the decree-holder was not 
entitled to the benefit of a payment 
made by his judgment-debtor and that 
not haviug redeemed the prior mortgage 
himself he was debarred from seeking 
execution against this fortion of the 
property. 

(2) That asregards this portion of the 
property the application was barred 
by limitation. 

The second ground may be very shortly 
disposed of. It is admitted that the two 
previous applications save limitation in 
respect of the property covered by them, 
It is urged that they do not” save 
limitation with regard to this portion 
of the property because execution was 
not asked, for against this portion of 
tfe property in those applications. This 
proposition cannot be supported and no 
authority pas been adduced in favour of 
it. It has never been held necessary that 
an execution application, in order to save 
limitation, should be directed to the same 
property which is applied for in the sub- 
sequent application or even indeed the 
same persoa. Thus, an execution application 
against the priacipal debtor has been held 
to save limitation against the surety. 
The only ground which has been seriously 
pressed is the first. This plea was 
accepted by tie Subordinate Judge but 
wasrejected by the, District Judge who 
held - that it was immaterial. whether the 


i 
e 
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payment Was mede by the mortgagor 
` og by the subsequent mortgagee. Tke 
case came originally before Stuart, I., who 
agreed with the Court below on this issue 
but remanded an issue under O.. XLI, 
r.25 onthe question of limitation. I 
have been asked to re-consider the qucs- 
tion and to disregard the- opinion 
expressed by Stuart, J., in liisremand 
order. On the side of the respondents 
it is contended that it is not-open to. me 
to do so and reference has been mede. to 
certain eses referred to by: Mr. Agerwela 
on page I0550[ his Indien Practice, 
third Edition. As I understand the 
law, where a Court.at the first hearing 
does not decide the case but merely 
remits certain specific issues itis open to 
the Court before. which the case ulti- 
mately comes to disregard the findings 
on those issues and equally to form its own 
opinion on the whole cese irrespective 
of anything that is said in the 
remand order. I am supported in this 
view by the decision in Masihwnnissa 
v. Kaniz Sughra (xy as wel as by 
several older rulings of the Court such 
as those in Mubarak Husain v. Bihari 
(2, and Lachman’ Prasad v. Jamna 
Prasad (3). Intherecent case it wes held 
that it was open tothe Court before which 
‘the case altimately came to re-consider the 
view of the law on which the order of re- 
mand was based. By varity of reasoning, 
itis aually open to the Court beforé 
‘which the case comes to re-consider the 
view of the law taken in the same order on 
any , other issue. There are authorities of 
other High Courts to thesameefiect, e. 
Ganendra Nath Roy Chowdhury ~v. Surja 
Kania Roy Chowdhury (4) and Bava Estate 
Limited v. dni Chandra (5), the last being 
the. decision of a Full Bench presided over 
by Sir Edward Chamier. A consideration 
of principle must show that this must 
be.so, An order* remanding igsues under 
section 45 is not 2 final order. . No appeal 


DM bo Ind. rA 9751 43 A. 3771 19 A. Le. J: t39; 
30. 
AK i n 306; A. W. N. (1894) 97; » Ind. Dec, 


(wi S.) 1 
(3) on A. 162; A, W. 'N. (7887) 29 5:6 Ind. Déc. 


(N. 9.) ) 109. ' 


4; 15 Iud. Cas. 39: 1; C. W. N. 4 oe 
a 42 Ind, Cas. 337! 2 P. L. J. 663; 2.P. iy We 
gig (1917) Pat. 342. 


lies ageinst it. Thé: tesronsit, ilit. for 
the decree ultimately pessea. is | entirely 
that of the Court before which thé 
cise comes after remaad. “It is ‘quite 
otherwise with an order of femz id passed 
under. O., XLI, r. 23 for this 15 ên otder 
which. does finally determine, . . sukject 
to any right of appeal, the issues which 
it decides. Onthe merits of the isstie’ -thé 
plea put forward by the, àppéllont 
is two-fold. He urges, first,..thats-by 
not | paying the money "within !!3 
téasonable time the decree-holdé ' “mist 
be. deemed to ‘have waived _ ‘his “tight 
to pay it. He had, it is urged, decided 
that the reme ining property was sufficient 
for the purposes, of his decreé é and that it 
was not worth. while paying an additional | 
amount for the purpose of being. able to 
include in his execution application the 
property covered bythe prior mortgages. 

Secondly, it is urged that the decree 
must be literally construed and that as 
the decree says that the decreé-holder 
shall not be able to sell the pr op erty ` un- 
til be pays tke mor. ey a payment by the 
original mortgagor is of 10 zveil to lim, 

‘The difficulty in the way of accepting 
the second contention is, that if it be 
allowed it would be open to the mort- 
gagor by stepping in before the decreė- 
holder and paying up the money  bimself 
absolutely to debar tlie ‘@écrée-holder ftom 
executing this portion of Lis decree. “The 
mortgagur was equally,in fact more than 
the decree-holder, under an obligation 
to pay this amount to the prior mort- 
gagees, and itis doubtless on this ground 
that Stuart, J., held that the~ payment 
must be taken to have been made on 
account of the decree-holder: 

As regardsthe first point; it does not 
appear “that the Court which passed the - 
decree iitended to put any time limit, 
reasoaable or otherwise, on the pay ment 
of this amount; It simply said to the | 
decree-holder; “Sco loung as yoü donot 
pay the amount, you cannot take out 
execution against this portion: of the frop- 
erty." The order wis passed for the TIo- 
tection of the prior mortg: £ees' rig] ts, 
It w.s, tderefore, open to. tbe decree- 
uolder to m.ke the - “payment: 50 long 
sstieiightto execute Lisdecreéhed not. 
becomes time-barred and that right 
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was still open to him.wheir the judgmert- 
debtor stepped in and -made the 
payment. It was suggested; and I was 
at first much impressed by the argument, 
that the decree-holder has taken an 
unfair advantage of a payment by the 
mortgagor which the decree-holder would 
not himself have made. On the other 
hand, it cannot be de1ied thet tke original 
liability is that of the mortgagor, ard if 
the decree-holder himself hed meade tle 
payment he would at once have been 
entitled to add the amount to his decree 
and to realise it from the mortgagor in addi- 
tion to the amount of his own decree 
by sale of the entire mortgaged 
property. It does not, therefore, appear 
that any injustice has been done by the 
decree passed by the Court below. Iam, 
therefore, unable to accept the appeel; 
which I accordingly dismiss with costs, 
including. in this Court fees on thé higher 
scale. 

Z.K. ee 

Ts Appeal dismissed, 


_ Held, (x) that the preliminary, decree was in. 
capable of execution and that limitation for 
execution began to tun from the date of the final 
decree, however infornially it was expressed; 
[p. 1018, col. 1. 

(2) that no fresh decree was necessary to entitle 
the decree-holder to enforce, his décréé against 
properties other than those mentioned in the 
decree.[p. 1018, col 1.) 

A decree-holder cannot, afte the expiry of the 
period of limitation for execution of his decree; 
be allowed to amend a pénding application jor 
execution by adding to it a fresh list of. 'proper- 
ties agaifist which hé wanted to proceed. fp. 
1018, col: 1.) |,” T a E tos 

_Gnanendra Kumar. Rai Chowdhury Y. Shayama 
Sunder .Jen, 44 Ind. Cas. 553; 22 C. WENG 540p 
27 C. L. J. 398, distinguished. = ` 

Asgay. Ali v. Trotlokya Nath Ghose; 17 C. 631; 
8 Ind. Dec, (N. s.), 960 (F. B ), followed. | l 

Appeals against the orders of the District 
Judge, Ncakhali, dated August 24, 1920 
and May II, 1921.  — 

Babu Dhirendra Lal Kasigir (with him 
Babu Nagendra Nath Bose), fur the Appel- ` 
lant, ; G 
Babu Jatis Chandra. Guha, for the Re- 


spondent, "ETT 

i JUDGMENT. 

Walmsley, J.—Tkese two appeals are 
preférred by the decree-holder. The facts 
necessary for understanding the case are 
as follows:a preliminary dectee upon a 


. mortgage was passed on the 22nd November 


CALCUTTA HIGH COURT. 
APPEALS FROM ORDERS NOS. 399 OF 1920 
AND 336 OF I92I: 

March 26, 1923. 
Preseni:—Mx. Justice Walmsley and 
Mr. Justice B. B. Ghose. : 
HAVATUNNESSA CHOWDHURANI-—. 
DECREE-HOLDER—APPELLANT 
VErSUS 

ACHIA KHATUN—]J UDGMENT-DEBTOR— 
RESPONLENT. 
. Civil Procedure Code (Act V of 1908), s. 48, 
O. XXXIV, r. 6—Transfer of Property Act 
(IV of 1882), ss. 89, 9go—Mov'gage-decree—-Pre- 
liminary and final decrees—Execution — Limita- 
tion — Properties, whether can be included in applica- 

liom for execution after expiry of limitation; 


A preliminary decree upon a mortgage was 
passed on the 22nd November 1907 allowing 
six months’ grace to the mortgagor. On the 
application of the deczee-holder a final decree 
was made on the 4th July 1908; but the reliefs 
granted were not embodied in a formal decree, 
he order simply stating that the decree was 


made absolute as applied for; 


- Procedutg Code. 


1907, allowing six months’ grace to the 
mortgagor. On the application of the decree- 
holder, a final decree was made onthe 4th 
of July 1908 ; but the reliefs granted, were 
not embod éd in a forma! decree in the 
form now prescribed by the new Civil 
The Judge’s order siinply 
stated that,the decree wes made abslolute 
a$ applied' for, After various appl cations 
for execution, the appi cation from which 
these appeals arise was presented on the 
29th of Jure i920. The learned Judge, 
by his order of the 11th May 1921, held 
that the application was barred by limita- 
ton. Hé @verruled several objections pré- 
ferred by the judgmient-debtor ; but, When 
le.came to the last point which was to the 
effeet that the application was presented 
more thaf 12 years after the date of “the 
decree, he allowed “that, and on that ground 
dismissed the application for execution. 
The learned Pleader who appears for the 
respondent; the judgmer.t-debtor, has tried 
to uphold this order, first, on “the ground 
that tinte fust. rün from the ‘dafé of ‘the 


'X018 


preliminaty decree and, secondly, on the 
giound that the decree-holder ought to have 
obtained a fresh decree before he could 
proceed to realize the debt by proceeding 
against properties other than the mortgaged 
properties. It appears to me that there 
is no substance in either of these arguments. 
The preliminary decree was incapable of 
execution and before the Procedure Code 
of 1908 cathe into force, it was often the 
case that decrees absolute were drawn 
up in an informal manner. Inasmuch, 
therefore, as the. preliminary decree could 
not be executed, time must begin to run 
from the date of the final decree, however 
informally it was expressed. As to the 
second conteation, there is no warrant 
for the v ew that a fresh decree was necessary 
before the decree-holder. was entitled to 
enforce his decree against properties other 
than those mentioned in the decree. In my 
opinion, therefore, the appeal against . the 
order of the 11th May 1921, that is, Appeal 
No. 336 of 1921, should be allowed. 


Then we come to the earlier Appeal 
No. 399 of 1920. That is an appeal against 
the order of the 24th August 1920. The 
decree-holder made his application, as al- 
ready mentioned, on the 29th of June 
1920 in which he mentioned certain proper- 
ties against which he wanted to proceed. 
Onthe2rst August he putina petition 
asking,for permission to be allowed to add 
several other properties to the list given 
in his original application. The learned 
Judge held that he was not entitled to do 
so. On behalf of the appeallant, ofr atten- 
tion has been drawn to the case of Gnanendra 
Kumar Rat Chowdhury v. Shayama’ Sunder 
Jen (x). The ‘circumstances of that case 
appear to me to be very different from those 
in the present case and I think, we ought 
to follow the principles laid down in the 
Full Bench decisioft of Asgar AH w.Trotlokya 
Nath "Ghose (2). Consequently, in my 
opinion, Appeal No. 399 of 1920 against 
the order of the 24th August 1920 should be 
dismissed. e 

The result of both orders will be that 
the decree-holder will be entitled to proceed 


(1) 44 Ind, Cas. 553; 22 C. W., N. 5401 27 C. 

. J. 398. 

. (2) 17 €. 631; 8 Ind. Dec, (N. 8).960 (F. B.) 
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with his application for execution against 
the properties mentioned in the application, 
asit was at the time of presentatior on the 
29th of June 1920. As success is equally 
divided between the parties, there will be 
no ordef as to costs. 

Ghose, J.—I agree. 


Z.X. & W. ^. A. Order accordingly. 


PAN 


MADRAS HIGH. COURT. 
SECOND CIVIL APPEAL No. 285 OF 1921. 
April 6, 1923. 

Present: —Justice Sir William Ayling, KT., 

and Mr. Justice Odgers: ~ 
RAJAGOPALA AIVANGAR— 
PLAINTIFF— APPELLANT 
vey SUS hi 
SOUNDARARAJA AIVANGAR AND 
ANOTHER— DEFENDANTS— 
RESPONDENTS. - 


Adverse possession—— Co-owner-— Hindu Law 
~ Joint family —Parlition, partial—Member left 


‘tn possession of undivided property, possession 


of, nature of. 

Where a member of a jointfamily is in posses- 
sion of joint family propertiesand a partial parti- 
tion takes place leaving him, however, in posses- 
sion of certain properties not divided between the 
members, his possession will still continue to be 
the possession of the other members of the family 
though they may have been divided, till some 
event happens which renders his possession ex- 
elusive ot hostile to the others. [p. 1019, col.2 ] 

Vaidyanatha Aiyar v. Aiyasamy  Aiyar, 
1 Ind. Cas. 408; 32 M. 191; 5 M. L. T. 49; 19 M. L, 
J. 941, followed. 

Such possession will not be treated as adverse of 
hostile unless it appears that the person in posses- 
sion has repudiated the title of the other 
members and such fact of advetse holding is 
brought home to the other members of the family 
either byinformation to thateffect given to 
them or by outward acts of exclusive owner- 
ship of such a nature as to give notice to the 
other members that adverse possession and 
disseisin are intended to beasserted [p. 1019, col. 
2j p. 1020, col. 1.) 

Jogendra Nath Raí v. Baldeo Das, 35 Ci 
961; 12 C. W. N. 1271 6 C. L. J. 735, followed, 

Second appeal against a decree of 
the Court ot the Second Additional Sub- 
ordinate Judge, Tanjore, in Appeal Suit 

No. 77 of 1920 {Appeal Suit No.*154 ot 


.1020 en the file of the District Court, 
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‘Tanjore, preferred against a decree. 
of the Court of the Principal District Mun- 
sif, Tiruvalur, in Original Suit No. 297 
of 1918. - 

Messrs N. R. K. Thathaehariar and 
N. R. Govindacharlar, for the A ppellant. 

Mr. T. N arasimha Tyenger,. for the 
Respondent, 


JUDGMENT.—The plaintiff and the first 
defendant in this case are the surviving 
‘members ofa joint family which . became 
divided in 1904. The suit'is for partition 
and delivery to the plaintiff of a half share 
in a plot of nanja land which, -according 
to the plaintiff, was kept undivided at 
the time ot the partition. The defendants 
denied that the suit property was family 


property at all, but this plea has. been. 


decided against them „by. both. the lower 
Courts. The defendants’ other plea. was 
that they had acquired a prescriptive title 
to the plaint property by exclusive and 
hostileenjoyment since the time of partition. 
On this point also the District Munsif was 
against them and /gave a decree. for the 
plaintiff. The Subordinate Judge on appeal 
hasdecided that first defendant was in open 
adverse enjoyment of the suit land for 
over twelve years and the plaintiff's claim 
was, therefore, barred. ' 

. The learned Vakil ior the appellants 


has argued that there is no evidence on. 


record which could possibly support this 
finding, and after a careful consideration 
of the record of the suit, we'think this plea 
mist be allowed. The partition-deed, Ex- 
hibit A, gives a list of the suit properties 
to be divided in which the. plaint property 
is not included.- There is no specific men- 
tion of the plaint propetty in. Exhibit A 
but there is a clause which says, ‘ If any. 
lands are omitted such lands shall be divided 
by the holders of A and B Schedules in 
due proportion." We certainly think that 
no inference in favour of the defendants 
can possibly be drawn trom the .contents 
of Exhibit A. The other evidence , adduced 
in defendants’ favour is the oral evidence of 
four witnesses D. Ws. Nos. 1 to4. The 
first and the second of these witnesses are 
the two defendamtsin the suit, the second 
defendant being the purchaser of the plaint 
land from the first defendant. But, quite 


Mz 
apart | from this, - the evidence of all ‘the: 


land 


"witnesses amounts simply to this that the 
was cultivated by tenants under, 
the first defendant. There is nothing to 
indicate that the possession of tbe first 
defendant. was in any way kostile or 
openly adverse to that of the plaintiff. 
The law regarcing agquisition of a pres- 
criptive titlesin respect ofjoint property 


by one co-parcener against another Les 


been clearly laid down intwo cases quoted 
tous ‘on the appellants’ behalf in Vaidya- 
natha Aiyar v. Aiyasamy. Adyay (x) the 
learned Judges say: “Where a member cf 
a:joint family -is in possession .of joint 
family properties and a partial partition 
takes:placeleaving him, however, in posses- 
sion of certain properties not divided 
between them, his po session will still 
cortinue to be - the Possession ' of the 
other members of thefamily though they 
may have been divided, till some event 
happens which renders his possession 
exclu ive or hostile to the others.” 


‘Neither in the record of this case nor in 


the judgment of the. Sub-Judge is there 
anything. that could possibly be construed 
into such an event, The other case is 
Jogendra. Nath Rai v. Baldeo Das (2) in 


. which the question was discussed at much 


greater length ' and the learned Judges 
say the fundamental.rule is that the 
entry and possession of land under; the 
common title of one co-owner will not be 
presumed to be adverse-to the others; but 
-will ordinarily be held to be for the benefit 
ofall, The obvious reason for this Tule 
is that the possession of one co-owner is, in 
itself, rightful and does not imply hostility’ 
as would the possession of a mere stranger" 
further on, “much stronger evidence, Lows 
ever, is fequired to show anfdverse posses» 
sion held by a. tenant-in-common than 
by a stranger; a co-tenant will not be e 
permitted. to claim «he protectión of the 
Statute; of. Limitations, unless,it clearly. 
app ars that he has repudiated the title 
wt his co-tenant and is holding “adversely 
to hám; it must further be established 
that the factof adverseholding was brought 
home'to.the co-o wner, either byinformation 


x) X tad. Cas. 408r: 32 M. 191; 5 M.. I. T. 49r 19 
J.9 
(2) 35 < en 12 C. W. N, 127) 66, a 3:735 2. 
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to'thateffectgiven by the tenant-in-commot 
asserting the adverse right, or there must 
be outward acts of exclusive ownership 
of sucha natureas to give notice to the co- 
tenant that an adverse possession and 
disscisin are intended to beasserted."" These 
words of course. apply with equal force 
to the case of aco-parcenery, If this test 
be applied to the present case there.is ab- 
solutely nothing in the record frony which 


an inference inthe first defendant's favour: 


l 
* 


could be drawn. ' 
We must set.asidé the decree of the lo wer 

Appellate Courtand restore that of the Dis- 

trict Munsif with costs throughout. 
V. N. V. Appeal allowed. 


W. C. A. 


RANGOON HIGH COURT. 
CIVIL, REVISION PETITION No. 63 OF 1923. 
May II, 1923. 
Present ;—Mr. Justice Duck worth. 
' MAUNG CHIT HLAING—JUDGMEN-- 
E DEBTOR—APPELLANT 
l UE'SUS 
,N. A. R. MCHETTY—RESPONDENT, | 
Civil Propedure Code( Act V of 1908), ss. 151 
152,—Morigage suit— Accidental omission of item 
of mortgaged property from plaint and decree— 
Amendment of decree—Power of Court. | 
In a-mortgagc-deed drawn up under the direction 
of the mortgagor there was an accidental omission 


‘in describing one item of the mortgaged ‘property. 


‘The omission was perpetuated in the plaint 
ina suit brought by the mortgageeon the mort- 
$age-deed and wag continued in the decree, Subse- 
‘quently, at the inStance of the decree-holder, the 
Court amended the decree so as to include the 
item which had been omitted: : 
Held, that the case was one of “an error arising 
in the decree from an accidental omission ¥ within 
the meaning of section 152 of the Civil Procedure. 
Code, and the Court had inherent power to make 
the amendgnent. fp. 1020, col. 2.) 


- Maka boob Begum Sahiba v. Lal Begum Sahiba,* 
. 652; 4 L. W. 445, Somasunfavam ` 


62 Ind. 
"Chetlyar .v. ‘Raina Krishna Kadir Velasami 
Naicker, 22 Ind. Cas. 774; (1914) M. W. N. 107; 
15 M. L. T. 102, relied on. 

Jivan Sahat v. Kalyan Mal, A. W. N. (1906) 
220, Ahmed v. Shaik Essa, 19 B. 657; 9 Ind. Dec. 
(NX. 5.) 431 and Lakho Bibi v, Salamat Ali, 20 ^A. 
337; A. W. N. (1898) 59; 9 Ind. Dee, .(x. 8.) 576; 
fistingujstied, - x « e, 


* 4 


INDIAN : 
MAUNG CHIT HLAING 9, N. A. RM, CHETTY: - 
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Í 


Petition against the order -of the- Dis- 
trict: Court, Amherst, in Civil Suit- Nc; 
X86 of rg2r. ; Eug a a 
. Mr. Ko Ko, for the Appellant. 

‘Mr. Das, for the Respondent. 

-JUDGMENT.—After hearing  fearned 
Counsel, and reading the proceedings, I 
see no suflirient grounds for interference 
urder section 115, Civil Procedtre Code. 
"Ihe sale, Iam tola, his taken place, and 
there would certainly be- no grounds for 
orlering a stay, even if such bad not been 
the case, ' 

. There was, in my opinion, no-misdescrip- 
tion: of the morteaged. premises. Mr, 
Ko Ko. has. based all his arguments on- the 
position- that there was  misdéscription, 
and has quoted authorities;- some of 
which if such had been the case, " might 
have süpported his claim. The mortgage- 
bond. was- drawn up by or- under -the 
direction of theapplicant judgment-debtor, 
Maung Chit Hlaing, himself; and it was 
apparently by a mere oversignt that the 
omission of the words '' wo. 2 of 1920-21 
covered by freehold grants ". between the 
words "'holding " and ‘f Nos.” in the 
:description of the mortgaged | premises, 
was perpetuated in tne plaint, and in the 
decree, The judgment, I may say, was 
silent as regards tke description” of.the 
mortgaged property. It is clearly rather 
a case of a mere omission throughout, 
rather than a misdescription. It is in fact 
"an error arising in t: e decree from an 
accidental omission ° which, in the first 
instance, was due to Maung Chit Hlaing 
himself, There never was, apparently, 
any dispute as to the actual' property 
mortgaged, and it cannot, therefore; prop- 
erly be said that there was any misdes- 
cription. In these circumstances, I con- 
sider that the learned Judge of the District 
Court was right in making use of the 
Cou.t’s inherent power tinder section 152, 
Civil Procedure Code. . - EE 

Mr. Ko Ko has not alleged Lefore this: 


Pd 


Court that properties other than.tbose : 


intended. to be mortgaged by thé bond; 


‘have been brought to sale under the decree,: 


and he Has'not explained how, the rights 
or- positions of any third parties are 
involved. - PENNE. 
"The cases quoted by the learned Judgeof 
the District Court, namely, Mahaboob Begum 


2 


4 g! 


` 
. ` 
: || i i : 
* 
. 
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Sahiba v. Lal Begum : Sahiba: (i). andoSome- ^C “CALCUTTA Bion: COURT. 
“Sundayam- Chettyar:v. Rama Krishna^Kakir | Appa FROM QRIGINAL ‘DECREE No. 1 
Velasamt  ‘Naickey (2), : are . adequate ^ 00701 LOF 1922. - 
'attthoritiés for his action, -imamending the ^ -:” > ‘March: "29; 1923. > 
decree" the latter. showing that. the -decree -Presett:—Fiustice Sir Ašufosh 'Mookerjee, 
cán- be :amerided~ without a preliminary Kr., and Mr, Justice Renkin. 
aitiend ment in ‘the: actual plaint. There CHAND MALL, BABU— LIANG MG 
is ‘nothing to: “Show that. he :has acted - ; APPEBLANT-'— t omn 
illegally, -or -with --material irregularity, | * = yersus i 
or-that-he -acted-without jurisdiction. . BAN BEHARI BOSE —DErENDANT— 
‘The- cases quoted by: Mr...Ko iKo, ' '' RESPONDENT. 


to which -I have already: -referred . and ciii Proceduvé Gode ( ct'V of 1908), 0. XXXIV, 


t : Vf. (5,56, iobject of-—-Morigage-decree—-M origaged 
which’ I ‘do “not consider- rig E property, portion of, not available, for. sale-—Personal 


present circumstances are iJivamw Sahai'v. gecyee whether can. be passed-—-Contract Act (1X 
“Kalyan ‘Mal -:(3), Ahmed v, “Shaik Gaiam of 1872), ‘SS. 43; be Joint judgment-debtovs— 


(4) and ‘Lakho’ Bibi-vSalamat AH {5):- ‘Release’ of one judgment-debtor, effect of. 
The object of tr..5.and 6 of O. XXXIV of the 
the latter, the judgment was ma Civil Procedure: 'Code.is, that the remedy .of the 


and -as the decree -was in accordance: with mortgagee should, in ‘the first instance, be against 
it, it wesheld that the decree could. notbe the ‘property mortgaged and ‘that such propery 


ainentfed ander section 206' Civil ‘Procedure ‘should ‘be exhausted before-a personal liability 
is: imposed upon the mortgagor. But the rules 


i 
‘Code. In the Bombay casé the‘decrée -was “do not mean that if a portion-of the property, 
in.accórdánce with an áward and.it wes however small, which. is included in the mort- 
held that the'decree^conld'nótbe-amended, gage-decree as a portion of what is to be sold, 
as the'real subject-of -attack was ithe e ba Sai Bes d to Speer eT 
à t er the, date of the decree, through no ta 
award, “In “the, ‘Allahabad. ‘Weekly ‘Notes -of the mortgagee, there canbe no decree for personal 
case “part of -the ‘subject-matter ` ‘of-the liability. against the mortgagor. '[p. 1023, col. 1.] 
Suit: - ¿was ‘desctibed in; the-plaint and -the Satish Ranjan Das v. Mercantile, Bank of India, 


Y No. 182- 2 i 48 Ind. Cas. 322; 45 C. 702, followed. 
decree as plot : No. 182 instead: GP 184, ang Where some-of. the mortgaged properties direct- 


»n 2. es 
it was held: that tle decrée “-e6uld ^ "not ed, to be sold-under.,a:mortgage-decree were sold 
besamended. /,In;this.latter case, if :there at the instance of the superior landiord under the 
was misdescription.as. -apart, from -a ,mere Patni Regulation, in co isis 

F | or. atreats of rent, which -cons g . prior 
clerical :error,.-then ‘tI. consider that charge onthe. propekties, and they, could, there- 


the:j judgment. of Aikman; -J Was; probably fore, mot. be sold under the mortgage decree: . 
correct, ‘The Bombay.case, is, ofcourse, no Held, that the mortgagee could not, be deprived 


uide at all-in the ~ resent. c nor of his right to apply ‘for a ersonal ‘decree ‘under 
d id T adt f. 6 of O.' XXXIV f of the Civil Procedure Code 


is the:case: dealt - within , 20 Allahabad. 
c merely because some of the. mortgaged properties 
It. would ` cause great „hardship to , the dire ote. : toi be-sold, under- the Gae hed eased 
respondent Af: : the amendment in > this ‘to. be. available, for. sale,owing to no. defau)t of the 
instance was. ;disallowed . as it would . E peer: ka 102 ae f € 

The’ release from ‘lia of ‘one of se 
Pere necessitate a. suit. to rectify `. the j oli tjaa genti debtors bythe €— 
; no ect hola sti o;procee agains e 
“fhe application <is Aa. with, costs other judgment-d debi. e col T.] 
pp j Jp. 

as:also , the. application . :fo- stay sale, Bhawani Kosr y. Darsan Singh, 17" Ind, Cas. 


450; I4: C.: 1, ^]. 354, Krishna -Chavan Barmaz 

Advocate '5:fees; 3ugold .mohurs. ; 4505 t4 I pon d. Cas..609; 44: C. 1621 

A&W ACA. Application dismissed. ., 25:0. L. 9.24; 21 CW. : N...740.,and. v Moolch band 

ip. P Ind.: Cas.,:652; 4 L: W.A 11445: 4 V. Alwar ;Ghelty, 29: Tad, Cas. 303i 35. M. .548: 
Mort Ind;.Cas. 774; (1914) M; W: N. 1073" I5 17. M. L: T. 449, relied on. | 

Badsi Das v. ‘Inayat Khan, 22 A. 44; A. WA 


- 


X. 102. l 

(AS W, N. (1906) 220. '. «Lo Mi. (rgoo) 132; 97Ind. Dec. ANG S.) 1305, Kamta 
(4): 17 1B: 657; 9 Ind. Dec. (N. 8Ji43 Praag: Sean Ahmad, x: Ind. e 99;6 A. L. 
):20:À. 337 ASW. N,, (1898) 59; 9: Tode Dec, J. 451; 31 A.:373, and Darbavi Mal v. Moola Singh, 
(rag). 576. | 56 Ind. Cas. 139j42 A. 510; 18 A. L. J. 628; 2 

Pa 0 0,5 OPI IRA) 160, not followed. ' 
e LA E ‘Appeal Against the-decree of: the Sub- 
a 3 ordinate] üdge;: “Burdwan, dated: ‘Septem: 


LI 
- 204 7L 
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CHAND MALL, BABU v, BAN BEHARI BOSE. 


Babus Mahendra Nath Roy anil 
Surendra Nath Ghosal, fur the Appellant. 

Babus Amarendya Nath Bose, Durga 
Charan Roy Chowdhury, Profulla Kumar 
Guha, and Rama Prosad Mookerjee, for 
the Respondent. 


JUDGMENT.—'iis appeal is directed 
against the dismissal of an application 
under f. 6 of O, XXXIV of the Code of 
Civil Procedüreof 1908. Thefacts material 
for thevdecision of the questions raised 
before tts- really lie in a small compass 
and may be briefly recited, 

Oae. Ananda Chandra Bose died leavirg 
a widow and seven sons. "Three of these 
sons died childless with the result thet 
their.interest in the ancestral estate was 
inherited by their mother. The position 
consequently was that the widow beceme 
eatitled to a 3-7ths share and the remaining 
4-7ths share was divided equally amongst 
the four sons. On the 16th April 15903 
two of the sons executed a mortgage in 
favour of the appellant to secure a loan 
of Rs. 15,000. There were six properties 
' given by way of security and what was 
hypothecated was the 2-7ths share of the two 
mortgagors in the properties mentioned. 
Ou the rgth April 1905 the widow and three 
of the sons executed another mortgage 
in favour of the appellant to secure a loan 
of Rs. 10,000. Two of these sons were 
executants of the earlier mortgage. There 
were twelve properties given by way of 
security and these included the six covered 
by the previous mortgage. ‘The position 
consequently was that a 6-7thssharein the 
hypothecated properties was given by way 


of security, while the 2-7ths share of thetwo” 


sons ia six ott of the twelve properties 
was covered by the earlier anortgage. 
On the 14th May 1915a preliminary decree 
was made on the earlier mortgage: this 
decree was made fingl on the 22nd January 
1916, On the 14th February 1918 a pre- 
liminary decree was made in the Trial Court 
on the basis of the later mortgage. The 
decreesholder preferred an appeal to thts 
‘Court with the result that on the 8th May 
1919 this Court increased the amount 
recoverable by the ‘mortgagee from the. 
mortgagor. This order was subsequently 
carried out by the Subordinate Judge in 


the manner following; namely, a. ‘final. 


"d 


decree wasmade by him onthe 3cth August 
1914 on the basis of the decree made by tiis 
Court, In the interval between the date 
of the preliminary decree by the Trial Court 
and the final decree made by that Court: 
pursuant to the decree of that High Court, 
some of the properties had been sola. 
Two properties were sold under Regulatior: 
VIII of 1819 and in execution ou tke 1sth 
May 1918 and the 22nd March 1910, 
respectively. The surplus sale-procecc: 
were applied in reduction of the sums due oa 
the preliminary decrees under the twc 
Mortgages. Theresult was that when th 
fine 1 decree on the later mortgage ‘as D are 
on the 3uth August i919, it vas fourc tl «t 
Rs. 7,353-2-0 «as still due, Since then, 
other properties have beer sold tor «1recrs 
of rent, for arrears of revenue, and in txe- 
cution of the mortgage-decrees, Thedccree- 
holaer maintains that the sale-proceeus 
so realisei have not been sufficiet to 
satisfy his claim, and he has conseauertly 
applied for a personal decree under r. 6 ` 
of O. XXXIV of the Civil Procedure Code. 
The application has been dismissca Ly tLe- 
Subordinate Judge on the ground thet tLe 
decree-holder has not complied with the 
requirements of its provisions. 


Order XXXIV, r.6isinthefollowing terms: 
"Where the net proceeds of any such sale 
are found to beinsufficient to pay the amount 
due to the plaintiff, if the balance is legally 
recoverable from the defendant otherwise 
thar out of the property sold, the Court 
may pass a- decree for such: amount," 
It is plain that the expression ' any such 
sale " has reference to rule 5, sub-rule (2), 
which ordains thatif payment is not made 
as directed by the preliminary decree, 
the Court shall, on application made in 
that behalf by the plaintiff, pass. a decree 
that the mortgaged property, or a sufficient 
part thereof, be sold, and that the proceeds 
of the sale be dealt with as is mentioned in 
tule 4. Consequertly, before the plaintiff 
caninvoke the aid of the provisions of 
tule 6, he must establish that the mortgaged 
properties have beer sold as contemplated 
by sub-rule (2) of rule 5. If this is-constru- 
ed according to the strict letter of the law, 
it may be possible to majntain, that rule 6 
cannét come into  operatior where the 
sale has taken place, not -in execution of 
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the final decree as contemplated by rule 5 
but otherwise, for instance, under proceeding 
takenin accordance with Regulation. VIII 
or 1819. This contention has not been 
put forwatd and cannot be supported in 
the face of the decision in Saitsh Ranjan 
Das v. Mereantile Bank of India (1). In 
that case it was pointed out that the object 
of the rules obviously is that the remedy 
of the mortgagee should, in the firstinstance, 
be against the property mortgaged and that 
such property should be exhausted before 
a personal liability was imposed upon the 
mortgagor. Buttherules surely cannot 
mean thatif a portion of the property, 
however small, which was included in the 
mortgage, and, therefore, included in the 
mortgage-decree as a portion of what was 
to be solid, is destroyed or has ceased to 
be available for sale after the date of the 
decree, through no fault of the mortgagee, 
there can be no decree for personal liability 
against the mcrtgagor. We are of opinion 
that this interpretation of r. 6 of O. XXXIV 
is reasonable and should be adopted. In 
the case before te, it has not been urged 
thatrule 6 has ceased to be applicable 
because some of the properties wete sold 
attheinstance of the superior landlord 
either under Regulation VIII of 1819 or 
in execution of a decree for arrears of rent 
which constituted a prior charge there- 


upon. l 

Put it has been urged that the mort- 
gagee is not competent to invoke the aid 
of rule 6, because there are other properties 
against which he is still bound to proceed 
before he can claim the personal remedy. 
Our attention has been invited to the fact 
that on the 6th January 1920 the mort - 
gagee put up to sale a share of three propet- 


tiesinexecutior of the decree on the earlier . 


mortgage and purchased them himself. 
Again, on the rst March 1920 the mortgagee 
brought tke remaining shares and the 
shares in the other properties to sale in exe- 
cution of tke decree on the later mort- 

age. The contention of the respondert 
is that.the sale of a share of the three prop- 
erties on the 6th January 1920 under 
the earlier mortgage, does not entitle the 


decree-holder to aksolve that share from. 


(1) 48 Ind.: Cas." 3287 45°C. 702. . 
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sale in execution of the decree on the later 
mortgage. The argument is that the share 
in question was subject to two mortgages 
and that the sale in execution of the decree 
on the first mortgage has not vested the 
property in the purchaser free from liability 
under the second mortgage. This is a point 
which requires further consideration. The 
question must be*decided by reference to 
the circumtances under which the sale 
of the 6th January 1920 was held. If 
the sale was held under such conditions 
as to vest the property in the purchaser 
free from liability to sale under the sub- 
sequent mortgage, the decree-holder must 
be deemed to have done all that he could 
to bring the mortgaged properties to sale, 
so as to entitle him to the benefit of the 
provisions of O. XXXIV, r. 6. Without 
a fuller knowledge of all the facts than can 
be gathered from the record, we cannot 
affirm that the share subject to both mort- 
gages, is or is not liable to be re-sold. 

We shall next examine the other reason 
assigned by the Subordinate Judge why the 
mortgagee decree-holder should be deemed 
incompetent to avail himself of the remedy 
prescribed by O. XXXIV, r.6. It appears 
that the mortgagee decree-holder hag 
released from liability one of the mort. 
gagots. The Subordinate Judge holds that 
the result of this isto deprive him of his right 
toa personal decree. This view-is erroneous 
and is contrary to the provisions of sections 
43 and 44 of the Indian Contract Act. 
As was pointed out in the case of Bhawant 
Koer v. Darsan Singh (2), the law under 
the Indian, Contract Act is in this respect 
iftaterially different from the tule recognized 
in the Common Law of England. "The rule 
adopted by,the Indian Legislature is that 
joint liability implies joint dnd several 
liability and that a creditot is entitled to 
a decree for the entire amount against 
any one of the debtors? This view is in 
accordance with that adopted in rishna 
Charan Barman v. Sanat Kumar Das (3). 
The same view was followed by the Madras 
High Cofrt in Moolehand v. Alwar Chetty 


(4), where it was ruled that the release of 


2) rir Ind. Cas. 450114 C. L. J. 354. A 
s 34 Ind. Cas. 609; 44 C. 1624 as C. Is J. 
24 21 C. W. N. 740. - 
(4) 29 Ind. Cas, 303] 39 M, 548; 17 M. Ys T. 
449 
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-one of: several, joint judgment-debtors does 
vot affect the’ Tight | of the dectée-lio lder 
(to. proceed against ‘the’ other jüdgmerit- 
debtors. ; ; We are not, inmindfül that there 
„are cases in the Allahabad High Court, 
- namely, "Badri. -Das v. Inayat Khan ` (3), 
-Kamta Prasad v. Syéd. Ahmad (6) and 
Dárbari, Mal v, Moola Singh (7), which 
may. lend weight. to the, contention of the 
;respondent; butthe view we take is support- 
.ed by. principle as “well as authority. We 
are clearly of opinion that the, fact that the 
, decree-holder has released Atul does not 
. affect. his position in any way. The limited 
-question which .requires investigation is, 
whether after the purchase of the properties 
brought to sale by the decree-holder on 
‘the 6th January 1920, he is still under an 
„Obligation to bring that specific share to 
sale in execution of the decree on the later 
mortgage ; for this purpose, the decree- 
“holder i isin no worse position than astranger 
` purchaser. 

We may add that it has been asserted 
before us that there are assets in connection 
with some of the sales for which the judg- 
ment-debtors are entitled to credit, This 
"will .be investigated .by the Subordinate 
J udge. -We may further add that weexpress 
‘no opinion upon the question, whether a 
„person. ‘who holds two dectees on.two mort- 
-gages is or is not “competent. to. éxecute 
the decree ` on the subsequent mortgage 
.feserving his ights under the prior mort- 
gage; s .that question, as is well known, 
- is not, free from difficulty and has led ‘to 
“divergence of judicial . opinion. i 

The result is that this appeal i is allowed, 
the decree of the Subordinate Judge. s x 
“aside. and the case ‘remitted to him” 
“Teconsideration, on the. lines indicated. The 
‘costs of tes appeal will abide: the, result. 
We assess the hearing fee at three gold 
‘MORUTS.. 

The amount ine deposit on TE of 
"Cour fees. will be returned to the. appel- 
Jant, : 
e A | ppeal allowed ; Case remanded. 


ZK, KAN. A. 
49. 22. A.- 404; An W.: N. . (1900) 138; 9 ‘tnd. 

(s. &) 1305. 
CE i Indy Cas. 28-7995 6 A. L. J. 451 3r: A, ;373- 
a ) 155 fad; Car : "hs A rto å- PAP ZA. ie J. 
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ALLAHABAD HIGH COURT... ee ae 

SECOND Civil APPEAL No. 11540 oF "me 

Tetruary 27, 1923. 

| Present ; —Mr. Justice Ryves and”. 

` Mr. Justice Gokul Prasad. 

Seth GOBERDHAN D AS— 
PLAINTIFF—APPELLANT 
versus 
MAKUNDI LAL AND ANOTHER— .- 
DEFENDANTS—-RESPONDENTS. 

‘Limitation Act (IX of 1908), Sch. I, Art. ix 
—-Civil Procedure Code { Act' V of 1908), .0..X X I, 
VY. 58, 63—Claàm .proceedings—Clawm, dismissal 
of, without investigation——Sutt to establish" die 
Limitation. 

Where a claim is rejected under O. XXI, r. 58 
of the Civil Procedure Code, without investigation, 
on the ground that it has been preferred too late, 
and a suit is subsequently brought by the un- 
successful claimant to establish title, the suit 
falls under r. 63 of O. XXI, and is governed by 
si a of Sch. I to the Limitation Act. -[p. 1025, 
col. 2 

Venkatavatnam v. Ranganayakamma, 48 Ind. 

Cas. 270; 41 M. 985;24 M. L. T.. 197; (1918) M. 
W. N. 599; 8 L. W. 292; 35 M. L. J. 335 (F. B); 
relied on. 
"Article 11 of Sch I to the Limitation Act applies 
to suits arising out of orders passed after investi- 
gation of the claim as well as to those’ arising out 
of orders in which the claim his not been investi- 
gated at all but has been rejected on the ground 
that it was preferred too late. [p. 1025, col. 2.] 


Second appeal from a decree of the 
District Judge, Jhansi, dated the” 29th 
of May 1921. 

Mr, P. L. Banerji, for the’ Appeliant. 

Mr. N. C. Vaish, for the "Respondents. 


JUDGMENT.—This is a plaintiff's appeal 
arising out of a suit for possession of.à third 
share of a ruined house No. 445. The 
plaintiff’s allegat on was that tne said 
one-third skate was attacked by Jaiki 
Prasad, father of Ajudhia Prasad, defendant 
‘No. 2, in execution of a decree of. his against 
Chhote Lal, the tenant of the. khandhal. 
The. plaintiff Zemindur objected-:to tke 
attachment on the ground that.as soon 
as the house fell in ruins.and the tenant 
had left: the village, the site had reverted 
to him and was, therefore, not saleable. 
This objection was disallowed in tle Exe- 
cution Department as liaving. been. preferred 
too late. : The property. was.sold. by ';auction 
on: the I7th of September 1919. and. the 
defendant: No. r.purchased -the property. 
The.sale was confirmgd om the’ zyth.: of 
November 1919. When the defendant No. I 

uild on „the said land, 
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the plaintift tried to stop him but the de- 
- fendaut did not listen to him, heuce tue 
present suit, 
son of Jauki Prasad, decree- holder; was 
also -made a party. 

Several pleas were taken in defence and 
the Trial Court decreed the pia ntift’s 
claim. We are not concerned with those 
pieas. The plea with which we ate concerned 
is one of lim taton., It was not 
ra ged in the Trial Court nor was it raised 
in the grouuds of appeal before the learned 
D strict Judge. It was, however, raised 
before him in argument. He allowed 
it to be raised, accepted it and has dismissed 
the suit. 

The plaintiff comes here in second appeal 
and his contention is that the rule of one 
year’s lim tation does not apply aud the 
suitis notso birred. This plea of limita- 
ton does not raise any question of fact 
which it might be necessary to decide. 
It proceeds on the admitted facts of the case, 
namely, that the objection of the plaintif 
was disallowed on the 15th of September 
I919 and the -present suit was not 
instituted until the 29th of October 1920. 
This suit was admittedly brought after 
the expiry of a year from the order of the 
Munsif refusing to hear the plaintiff's 
objection which he preferred in the 
Execut on Department, on the ground 
that the objection Lad been made too 
late, It has been urged with great force 
by the learned Vakil for the appellant, 
that Art. ix of the First Schedule 
of the Limitation Act of 1908 does not 
apply inasmuch as the objection taken 
by the Zemindar plaintif under O. XXI, 
r. 58 was not nvestigated and, therefore, 
O. XXI, r. 63 does not “apply. Itis further 
contended that the rule of one year’s tim - 
tation applies only to those orders which 
are passed after investigation of the claim 
and not to orders iu which the claim has 
not been investigated at all but has been 
rejected on the ground that it was preferred 
too late. A large number ot rulings under 
the old Act (No. XIV of 1882) were referred 
to by the leatned Vakil for the appellant, 
It is, however, not necessary to discuss 
them because there bas beer an alteration 
in O. XXI, t. 63 as wMpared with section 
e 283 of the Code of 1882, Secton 283 
à 65 i 
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of the old Code expressly Mentioned the 
orders passed under setions 280, 28r, and 
Code, whereas the present 
r. 63 makes no mention of rr. 60, 6r 
and 62, “The words ofr. 63 read in their 
natural ‘sense include ‘all orders (passed 
under the preced ng tr, 58, 0, 62 and 
62. "This rule is not confined to the orders 
passed tnder m. 6o, 068, and 62 only. 
The ‘present r.'63 runs as [follows:— 
“Where a claim or ac objection is preferred; 
the party aga nst whom an order is made 
may institute a suit to establish the right 
which he claims to the property in dispute, 
but, subject to the result of such suit, if 
any, the order shall be conclus ve. ” 

Sect on 283 of the old Code ran in the 
following terms; “The patty against 
whom an order under section 280, 28r 
or 282 is passed may institute a suit to 
establish the right which he claims to the 
property ic dispute, but, subject to the 
result of such suit, if any, the order shall 
Le conclus ve,” 

In the old Code the only conclusive 
orders were those passed after investigation 
either in favour of or against the obje: tor, 
but not those orders which were passed 
summarily dismissing the objection on tke 
ground that it was made too late, as pro- 
vided in section 278 of the old Code, "The 
scope of rule 63 of the present "Code 
is not, however, so confined as to exclude 
otders passed under rule 5 from its opzta- 
tion, and there is nothing in 1. 63 to prevent 
the finality attaching ‘to orders passed 
under O. XXI, r. 58 of the present Code 
of Civil, Procedure. 

Jt is contended” on behalf of the appel- 
fdnt that the order passed in the present 


case was not against the objector plaintif, 
‘but that it was aa order refusing to investi- 


gate the claim without deciding it. The 
result of the order, however, was that 
the property was not released from attach- 


‘ment as tl® plaintiff objector des red, but 
‘was allowed to be sold aud this is ceftainly 
‘a1 order 


advetse to the claimant | who 


watited to prevent the property "from 


“being sofd. It was, thererore, ` certainly 


an order against’ the. objector. 

The only case exactly n po Lt which we 
have beer able-to:discoverís the Full Be; ch 
case of Venkataratnam v. | Ranganaya- 
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kamma (1), in-which the same view of the” 
We agree with the - 


decision of the Full Bench referred tu abi ve : 


law has been taken. 


` and.are.of opinion that the présent suit 


is barred by Art. xi: of ` the Indian limi- 


‘tation’ Act’ of 1908. 
"We, therefore, disiniss this —! with 


— costs: including in this Court- fees on the: 
‘Ist defendant, in favour of 4th defendant 


"higher. scale. - 
Z2 ES YS Appeal dismissed, 
- (n Beta. Cas. 270: 41 M. 985524: M. Le T. 
Ex s 2j W. N. 59918 e W. 2921 35 M. L. 
vu 


. MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No, 26 OF 1921. 
< Mareh 20, 1923, 
Basan i—Justice Sir William Ayling, Kr, 
and Mr. Justice Odgers. ` 
KANNATHAVAPARKUM PUTHULATH 
ee UMMA-—DEFENDANT NO. 4 
—APPELLANT 
VEYSUS 
; ANANDRAVAN CHEPIVA RAYA 
_ ^ RAPPAN NAPPIAR AND OTHERS— | 
^ PLAINTIFFS NO. 2 AND DEFENDANTS 
Nos. 2, 3, 6, 8, 9 AND LEGAL REPRE- 
SENTATIVE ox DEFENDANT NO, 5— 
RESPONDENTS. ` 


Malabar Tatwad—Kanom granted by Karnavan 
—Anuandravanus, whether  enlilled to redeem— 
Collusion —Prejudice. 

The ananiravans of a “Malabar trwad -are 
entitled to maintama suit for redemption of a 
^ kanom. granted by their karnavan on proof of 
special circumtances, such as the existence of 
collusion betweef the karnavan ang the.kanomdar 
or-prejudid to. the tarwad interest by the 
‘continuance of the kanom i 

Mandoth Veeti} . Chappan v. Puthanpurays? 
- Ranu, 15 Ind Cas. 87; 47 M. 420; 13M. L. T. 118, 

 Ottaprakal Thazath v. Chaich 4 Paitikal, - 55 Ind. 

: Cas. #603 43 e 393: “38 M. L.J. 207; r. L. W. 
200; (1920) . M, W.-N.-279; 27 M. L. T. 169, 
 distiggmahed. 7 


l Scond appeal. against a “ecree of 
the Court of the Subordinate Judge, elli- 
cherry, in Appeal Suit No. 74 of 1920 pre- 
. ferred: against ‘a decree of tne Court of 
‘tye’ District Munsif, Payoli, ‘n° Original 
Suit No, 794 of 1917, 


- £9 


And found not to be pro ed. 


Mr. K. P. M. Menon, for the Appel: 
Jants. * 

- K. Govinda Menon, for. the Respond- 
eńfťs 

JUDGMENT.—The contest in both the | 
“ lower Courts was practically confined to 
the question of whether the Othi document, 
Exhibit I,- executed by the karnavan 


(appellant) was valid and binding on the 


 plaintift’ s farwad. This has been found 
in plaintin’s favour, and Mr. Menon, who 


appeared for appellant, has been unable 
to suggest any ground on which the 


- finding could be questioned. 


He has devoted his argument to a 
ground of appeal newly zaised—that what. 


ever view may be taken of Exhibit I 
plaintiffs, being only anandravans, should 
“not be allowed to redeem the earlier valid 
‘and binding kanom effected by Exhibit A 
‘in opposition to the karnavan, He relies 


on tne judgment in Oflaprakal Thazath 
. V. Charichai Pallikal (1) in which it isstated 
“that. only under any specia] circumstances 
could the anandravans of 'a tarwad maintain 


a suit for redemption of à kanom granted 


by their Aarnavan as such a suit would 


‘amount to an act of interference in the 


karnavaw s management of tarwad attairs. 
Tae judgment does not define what 
would constitu te “very Special. cir- 
cumstances," nor does that in the un- 
reported case, Kathukuttt Haji v. Kunian 
Menon (S. a. No. 959 of 1917), which - 
is referred to and followed. But from 
the discussio: of the evidence in the 


"Tepa ted case it may perhaps be infe:red 


tiat of sion retween the: karnavan 
and th: kanomdar «t piejudice tu the 
tarwad's interest oy the costin uance oi the 
kanom- woad be sufficiet. Both these 
circumstances ` ere eure li oa Case 


-In the pres ot case, it isc ud that 
harnava» executed later -Othi to 4th 
defend ut, for co.-ideraticn,; no pait of 


W. icn was binding on the iarwad ‘and wé 
are give: to unders tand that t.e fourth 
defendant has succeeded to the “interests 
ot the hanomdar under a earlier b nding 


( Ind. Cas. 780; 43°M. 48 M. L, f. 2o 
EE 200; ` reum ‘tw T o 29 M. Le ; 
16 Ja 
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kiitom, Exhibit A, These facts would be - 


sıf: ent to justify. an ‘inference of 
collision ;betweeü defendants Nos, I to 4 
and it is clear that Ist defendant having 
executed this improper Othi, Exhibit I, 
wis in n position to maintain a suit on 
b*aiilf of the -tzrwad -~ for redemption of 
Exiibit A, ^ ^| > e s 

, We taink thesé circumstances are suffi- 
cientto justify the grant of the redemption 
decree in favour of plaintiff, | 

Thisappears to be in accordance with the 
decision in Mandoth Veetil Chappan v. 
Puthanpurayll Ranu (2). That suit was 
tesated by the learned Judge asone by a 
member ‘of a ¢tarwad seeking to recover 
possession of properties mortgaged by his 
kirnzvan, He was allowed to do so without 
q testion, it being merely proved that the 
kırnavan had effected another alienation 
not binling on the tarwad. MAS 


The ‘second appeal is dismissed with 
costs, zo 
V.N. V Appeal dismissed. 


(2) 15 Ind. Cas. 587; 37 M. 4230; 13 M. I, T. 118, 


RANGOON HIGH COURT. 
SECOND CIVIL APPEAI Nu, 714 Or 192K, 
Babruary 27, 1923. 

Present: —Mr. Justice MacColl. 

MA ZAN.NYETN AND OTHERS— 
PLAINTIFFS—ÀPPELLANTS 

- Versus ` ; 
MAUNG KYAW ZAN AND OTHERS— 
—DEFENDA :T3— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. 
XXII, vy.4—Partition suit— Appeal. —Death of 
one of several vespondents— Abatement, extent of. 

Dur ng the pendency of an appeal by the plaint- 
iffsin asuitfor partition ofland which was al eged 
to bein the joint possess on of the patties, one of 
the defend ints-respondents d ed and his legal 
representatives were not brought on the record : 

Held, that thelegal representat ves of the 
deceased respondent were necessary parties to 
the appea and as the appeal cou d not be heard 
d PE absence it hag abated in foto. [p. 1029, 
co * 2. EKA ` ^ 

Jamna V. Sarjil, 52 Ind. Cas. 510; 67 BR, 
1919} 90 P, L. R, 1919, relied on, : Lan 
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A, 206; A, W, N. (1903) 15, distinguished. 
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Lakhmichand Rewachand.v. .Kachubhai Gu- 

labchand, 11 Ind. Cas. 359; 35 B. 339; 13 Bom. 


L. R. 517, Chandarsang Versabhai v. Khimabhat 
` Raghabhai, 22 B. 718; 11 Ind. Dec. (N. S.) 1061, 


` Joy Gobind Laha v. Monmotha Nath Banerjee, 


33 C. 580, Hem Kunwar v. Amba Prasad, 22 
A. 430; A. W. N, (1900) 136; g Ind. Dec. (N. S.) 
1324, Bat Full v. Adesang Pahadsang, 26 B.203; 
3 Bom. L. R, 736, .4lla Bakhsh v. Madho Ram, 
23 À.22; A. W. N. (1900) 183, Ranga Srinivasa 
Chari v. EE ARA Mudattar,.30 M. 67,2 M. 

usain v. Sughra Begam, 25 


Second appeal against the judgment and 
decree of the District Court, Minbu, passed 
in Civil Appeal No. 75 of 1921, dated the 
29th August 1921. 7 

Mr. Maung Su, for the Appellants, 

Mr. Dutt, for the Respondents. 

JUDGMENT.—The  plaintifis-appellants 


‘Sued fora partition of certain lands which 


they said had descended from their grand- 
father, Maung Te Te, and were in the joint 
possession of the defendantsand themselves. 


‘In their first plaint they claimed a third 


Share, but as one of the defendants, Maung 
Pu Ton, relinquished his rig hts, they mend- 
ed their plaint and claimed a half, The first 


"Court decreed the claim, ' but the lower 
` Appellate Court found that it was not 


proved that the lands had descended from 
Maung Te Te and reversed the decree and 
dismissed the suit, The plaintiffs-appel- 
lants. appealed to this Court on the 26th 


of November 1921. On the 3rd of May 


1922 it was discovered that the first defend- 
ant whose name had been entered in this 
appeal as a respondent had died in August 
I921. Consequently, I passed an order that 
the appeal abated and I fixed the case for 
hearing 4s against the remaining respond- 
eats. It if now urged on behalf of those 
respondents that as the appeal has abated 
asagainstthefirstdefendané, Maung Kyaw 
Zan, it must abate altogetlr because 
Maung Kyaw Zan’s legal representatives 
are necessary parties. A number of rulings 
have beene cited, but it is unnecessary to 
refer to more than one of them, ngmely, 
Jamnav.Sarjit (1); for the plaintifis-appel- 
langs itis urged that this case is diferent 
because e the plaintiffs-appellants allege 


that the land in suit isin the joint posses- 


sion of themselves and the defendants and 


(1) 52 Ind, Cas, 510; 67 P, R, 1919) 90 P, I, Ri 
J919. : es 


- 
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-it is urged that-if the lower appellate 
— Court's decree dismissing the suit stands 
good then the  plaintiffsappellants will 
remain in joint possession. The plaint- 
iffs-appellants’ Counsel also has cited 
a number of rulings to which I will refer 
seria tim, 
"Phe first one was Lakhmtchand Rewa- 
chand v. Kachtlhat Gulgbchand (2).- That 
case was a partition suit and the plaintiff 
died after the preliminary decree and before 


partition had been effected. More than six. 


months after his de.th' his legal 
representative applied for a commission 
to effect partition and his application was 
dismissed on the ground that the suit had 
abated before the application was made. 
Scott, C. J.; said, it is obvious that in a 
partition suitall the parties should be before 
. the- Court. The suit has actually reached 
the stage of a commission to divide the 
property and the applicant is a sharer, 
Nothng in the Code limits or affects the 
.inhérent power of the Court to make such 
orders as may be necessary for the ends of 
justice and, under O. I, r. xo, the Court 
“may atany stage of the proceedings order 
that the name of any person whose pre- 
sence may be necessáry in order to enable 
.the Court effectually and completely to 
.adjudicate upon and settle all the ques- 
tions involved in the suit be added. “ Accord- 
ingly, the legal representative was added 
_ asa defendant on the footing that he was 
“bound by: all the proceediugs up to date.” 
I think there is a considerable difference 
. between that case and the present one. In 
` that case there was a decree fos partition 


. and that decree affected the defendants 


inier se and the defendants had a right 
_ to ask that the suit might proceed. In 
the presegt case there has been no adju- 
dication as between the defendants. ‘he 
suit has been dismissed altogether. 

| Thenéxt case cited is Chandarsang Versa- 
bhat v. Khimabhai Raghabhait3). In that 
. casé the appeal had been dismissed 
. apparently because one of the appellants 
had died and no order directing thé suit 


. had died was made. 
'(Q) 1 1-Ind, Ces; 559i 35 B, 3934 I3- Bom. L.R, 


517. $ : 
6) 22 B, 718; 11 Ind. Dec, (N, S.) 1061, 
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that the lower Appellate Court-ought to 
have ordered the.appeal to abate so far as 
the appellant who had died was concerned, 


and to have proceeded with the hearing . | 
so far as the remaining appellants were ' 


concerned, and, so far as the death of 
one of the respondents was concerned, 
that the lower Appellate Court ought to 
have proceeded under the- provisions Oo 
section 368 of the Civil Procedure Coce 
then in force and to have either declared 


that the appeal had abated as to him and . 


proceeded against the rest of the respondents 
or else to have directed that the legal re- 
presentatives should be placed upon the 


record. That case, therefore, does . not 


help. : l 
The ‘next case is Joy Gobind ‘Laha vV. 
Monmotha Nath Banerjee (4). It was held 


that, where the liability. of the defendants : 
is joint and several and. on appeal .on the . 


death of one of the defendants his legal  . 


representatives are not substituted in his 
place, the appeal abates only so far as 
the deceased defendantis concerned. Mitra 
and Geidt, JJ.,said: “Qurt attention has 
been drawn to the case of Hem Kunwar v. 
Amba Prasad (5) which isone of the rulings 
cited by Mr. Dutt for tne respondents as 
Showing that:f one of the defendants died 
and that no attempt was made to get 
his heirs substituted on the record, the 
appeal should abate. But that wasa suit 
for possession of land and it does not appeer 
that the interest of. the several de‘endants 
could be discriminated. The liability of 


the defendants was not’ in that case joint 


and several as in the present case.’ 

The nextis Bat Full v. Adesang Pahad- 
sang (6). In that case two of the respond- 
ents in an appeal in the District Court died 


pending the appeal and their legal represen-. 
tatives were not brought on the record. 


The Appellate Court ordered the appeal to 
abate as against all the respondents, 


-It was keld that the appeal sbonld 


abate only as against the respondents 
who had died but as against the 


` to abate as against the defendant who: temane. TE pent eni s kan aa 


The High Court held | 


(4) 33 C. 580 


i 45) 22 A. 430; A. W.N, (1908) 136; ,9 Ind. Deci 
N. S.) 132 du 


4: . 
(6; 436 B.203; 3 Bom. In R. 736, 
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ceed. The suit was one for a share of 
an estate decreed by Will. Apparently, the 
lower Appellate Court did not go into, the 
qiestion whether the right to appeal against 
the remaining respondents survived or not, 
all that the High Court ordered to be done 
was that this point should be considered. 
Crowe, J. said: '' The proper course, 
following the decision in Chendarsang 
Versabhai v. Khkimabhait = Raghabhai 
(3), would appear to be to have 
declared that tke appeal had abated as 
far as the second and fifth respondents are 
concerned and to have proceeded .to hear 
the appeal on the merits as against the other 
respondents. It may be that at the hear- 
ing it will be fotfnd that the appeal did 
not survive against the remaining 
respondents, in which event the Asistant 
Judge will deal with it accordingly." 

Alla Bakhsh v. Madho Ram (7) was a 
suit under section 283 of the Code of 1882. 
In thatcase, pending the appeal.to the High 
Court, two of the defendants-respondents 
died and their legal representatives were 
not placed on £he record. It was held 
that the appeal did not abate. In that 
case the respondents who died were 
purely formal parties. 

Renga Srinivasa Charl v. Gnanaprakasa 
Mudaliay (8) was a very similar case. 
Mehdi Husain v.Sughra Begam (9) was 
a case in which a surety died. Obviously, 
the abatement of a suit as against the surety 
would not mean abatement of the suit 
as against the principal, In the present 
case the question is, whether the decree of 
the lower Appellate Court can be reversed, 
that is to say, whether the plaintiffs-appel- 
lants can be given any relief without Maung 
Kyaw Zan’s legal representatives being 
parties. The contesting defendants all alleg- 
ed that the land belonged solely to Maung 
Kyaw Zan and was in his possession. The 
dismissal of the suit is not, of course, the 
equivalent to a finding in Maung Kyaw 
Zan's favour on that point. What the 
lower Appellate Court found was that the 
plaintiff-appellant had failed to prove that 
the lanu had descended from Maung Te Te 
and that he was entitled to a share of it. 


. œ 

(7) 23 As 22; A. W.N. (1900) 183. , 
(9) 25 8,246, A. W.N; 36. i ` 
9) 28 A, 206, A. W. N, (1903) 15; e 


As the appeal has abated as against 
Maung Kyaw Zan, his legal represen- 
tatives must be entitled to remnin in 
possession of whatever land was in his 
possession. What the plaintifis-appellants 
are apparently claiming now is that 
they have a rightto a share in some 
land which they say is jn the posses- 
sion of the otheredefendants-respondents 
on the ground that that land and 
the land in the possession of Maifng Kyaw 
Zan’s legal representatives are joint un- 
divided ancestral property. But the other 
defendants-respondents, if they are in pos- 
Session of any of the land in suit, must 
be entitled to have tbe whole of the.land 
brought into hotchpot, It may be that 
they are in possession of their rightful 
share of the total. Why should they be 
compelled to give up a portion of that to 
the plaintiffs-appellants because they were 
not sufficiently diligent to bring Maung 
Kyaw Zan's legal representatives on to 
the record within the proper time? As 
the land in possesion of Maung Kyaw Zan's 
legal representatives cannot be brought 
into hotchpot, I am of opinion that the 
appeal must abate altogether and I accord- 
ingly dismiss the appeal with costs. 
Z. E, Appeal dismissed, 
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. MADRAS HIGH COURT. 

ORIGINAL SIDE APPEAL NO. 53 OF 1922. 
April 23, 1924. 

Present t-eSir Walter Schwabe, Kr., 
Chief Justice, and Mr. Justice Ramcscm. 
SURJIMULL MURLIDHAR CHANDICK 

—PLAINTIFF—APPELLANT | 
j VEYSUS m 
ANANTA LAL DAMANI AND ANOTHER— 
DEFENDANTS— RESPONDENTS, , 
. Stamp Act (II of 1899), Sch. I, Art. 1-9 State- 
mont ofe account whether — achnowledgntint—— 
Intention. 

In considering whether a documentis an “ ac- 
-knowledgment” within the meaning of Art. r 
of Schedule I to the Stamp Act, the Court has 
to apply its mind to the question—looking at the 
document and the surrounding crcumstances— 
as to what the intention was with which the docu. 


.-I030" 


tuent was given, that isto say, whether it was 
meant.to. be. a bare acknowledgment and .a 

promise to pay to be used in evidence ' against 
` the giver, or whether it was given for some other 
dominant purpose. [p. 1031, cols. 1 & 2.] > 

Where a document, while -supplying evidence 
of a debt, contains other entries from which. it 
is right to deduce that the intention was to arrive 
at a statement of account or to put on record: 
payments:on eithgr side, the intention to be ine’ 
ferred -from the document, although it contains 


a balancing item in the end, is not to supply evi- 


dence to fhe creditor. ip. 1030, col. 2.) AC 

Brojendey Coomay v. Bromomoye ' Chowdhrant, 
4 C, 88553 C. L. R. 5201 2 Shome L. R. 177) 2 
ind. Dec. (N5$).-560, Brojo Gobind _ Shaha 
v. Goluck Chunder Shaha, 9 C. 127; 4 Ind. Dec. 
(Nn. 8.) 737, Nund Kumay Shaha v. Shurnom i, 
15 C; 162; 7 Ind. Dec. (N. S.) 692 and Ambica 
Dat- Vyas vs Nityanund Singh, 30` C. 687, relied 
on. ‘ £ oe uv NE t" 27 
- Stiavam V. Ram Prosad, 22 Ind. Cas. 858119 
C. IJ. 87; 18 C. W. N. 697, Mulji Lala v. Lings 
Makaji,'21 B. 201; Chitty's S. C C. R, 4821 IT 
Ind.‘ Dec. (N.'8.:136 and Ramaswami Atyayr V. 
Gnanamami" Nachiay, 37 Ind. Cag. 984) 31 M., 
Y, Jé85zry (1917) M. W. N, 121; 5 Le W. 279, referred 
to i ee 


Appeal from -the judgment -of 
Mr, Justice Phillips, dated tke..28th 
February : 1922, passed in the exercise 
of the Ordinary Original Civil Jurisdictio1. 
of this Court, in CivilSuit No. 824 of 1929. .. 
| Messrs, T, -R. Ramachandra Iyer and. 
- K. V..Sesha Iyengar, for the Appellant, 

Messrs. T. R. Venkatarama Sasiry and 
K. Jagannada Iyer, for the Respondents. 


' JUDGMENT, — This. is-an appeal from a 
decision of Phillips, J.; deciding a case 
on th® ground that a document acknow- 
ledgiag a debt was not admissible in evi- 
dence. The document is called a Roka, 
It shows -credit entries- aftid the 
balance “due at the last -a@count awd 
interest thereon upto date, and debit 
entries of the amount paid off and 
a balancifg item of Rs.” 4,397-12-3, 
and then the words ‘‘ balance payable 
. up to Karttk Sidh 1st of Sambat 1974ithat 
is 15th November 1917) Rs. ¢,397-12-3" 
“and ghe. signature of „the defendant, 
The circumstances under which thet docu- 
mente came into existence are clear from 
the ecorrespondence, and I do, got thi.k 
that any evidence could be adduced which 
would -give the Courtany further assist- 
ance than ds obtained from the. corres- 
póndence,. A letter, Exhibit B, wes Tro- 
duced from the defendant stating that Fe 
had taken down the: statement ofaccount 
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Ammajee, the plaintiff's mother, and pro- 
mising òn coming to Madras that he would. 
prepare a fresh statement of account anc 
give it to the plaintif. When he came 


to. Madras, in pursuance oí that promise,. 


the Roka wassent, The question. is whether 


or not that is an ackuowleagmert within: 
the definition of ''acknowledgment'' in. 


the Stamp Act, for ifitis, it hasto bestamp- 
ed, and if itis not stamped, it cannot .be 
admitted 1n evidence and in.such a c?se 


the Legislature hasthcught fitto impose’ 
whatto my mind isan appalling penalty . 


of the plaintiff losing his claim-altogether ;; 
because there is ro penalty provided: by. 
the payment of which * to Government; 
the document can be admitted. Perhaps, 
in view of the seriousness of this provision, 
the draftsman of the Schedule has so 
worded it thatit hasleft many lóopholes, 
and has given rise to a conflict cf judicic] 
opinion whenit comes to interpretation. 
The words are, “ acknowledgmentof a debt: 
exceeding Rs. 20 in amount or value, written. 
orsig.ed by, or.on beliali of a debtor in. 
order td supply evidence of such debi,” 
The first question: that, ari&s ds whether 


any particular decumeat~ is:.givcn to 


supply ‘evidence of the debt. “It. is quite 
Clear to mmy mind on the authorities thet the 
question is whether it is: given with. the 
dominantinte tto supply eviceice of tke 


debt and it has been held that, where the . 
document contains other entries from which 


it is right to deduce that the: intention 


1s to arrive at a statement of account or 


to puton record payinents on either side, 
the intention to be inferred from the tends 
ing of the document, although ‘it contairs 
a balanci; g item at the end,is nottó supply 
evidence to the creditór, Brojender Coomar 
v.: Bromomoye Chowdhrani (I), Brojo Gobind 
Shaha. v. Goluck Chunder Shaha (2), Nund 
Kumar Shahav.Shurnomoyi (3yand-Ambica 
Dat Vyas v. Nitvanind Singh (4).are ali 


irsatances of this. Cases quoted ‘to “the. 


contrary ate Sitaram v. Ram Prosad Ram: 


e^ 


(1) 4 C. 885:3 C. L. R. 52012 Shome In R. 
17752 Ind. Dec. (N. S560. -  —— . — 

(A o C. 127: 4 Ind. Dec. (N-S).9397.. > 

(3) 15 C. 162; 7 Ind, Dec. (x. 53 6902. — 

(0-39 €, 085. e solu Ona 
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'(5) and Mutji Lala v. Lingu Makaji (6). In 
those two cases there was something quite 
different from the other cases and from 
thiscase. ‘There, there was nothing but an ` 
acknowledgment ‘of debt. In both those 
cases the wotds amounted to giving the 
figure, and the statement was that account: 


having been taken, the balance due was: 


so much;andl can “understand. the view 
inthosecasesthatthere was merely sexdirg 
an acknowledgment of debt for the purpose 
of g ving the other party an acknowledg- 
ment for usein evidence, . The matter also 
came- before this Court in Ramaswamt 
Aiyar v. Gnanamani Nachar (7),. There, 
there was a somewhat complicated docu- 
ment containing 9 statemer.t of the Palauce 
due by a zemindar to his agent and an 
acknowledgment by the zemindar that he 

had examined the account and found it 
correct, and releasing the agent from all 
claims against him. It was held by Abdur 
Rahim, Offg. C. J., first, that-tkat was 
an acknowledgmert within the meariie@ 
of the Stamp Act and, secordly,.t¥at it 
was a release, and beji g a release, it cowie 
not be looked upon.asa document which 
was. inadmissible though Iooked “upon as 
an acknowledgment it would be inacmissi- 

bie. With that part of the judgment 
Phillips, J., did no tagree, because be did 
not think that it amounted to a release. 
He did, however, think that it amounted 
to an acknowledgment, but said that it 
did not matter, in that case, because whe- 
ther the document was admitted or not, 
it did not affect the merits of the case. 
It follows that this point in thatcase was 
- not necessary for the decision. It seems 
to bein direct conflict with some . of tke 
cases in Calcutta quoted above, ard, speak- 
ing -for myself, so far as it relates to 
‘acknowleagment I do not agree- with 
it. That being the state -cof -the 
‘authorities, the Court. has -to apply 
its mind to the questions—lookirg . at 
the document and the surrounding circum- 
stances—what' was the, intention with 
which that document was given ; was that 
meant to be a bare ackncwledgment and 


(5) 22 Ind. Cas. 858; 19 c. Le J 871 18 CW 


697 
(6) Ue B. zort Cifitty's 5, C. C, R. 4821 II 
Ind. pi (N. 8.) 136. 
.. (7). 37 Ind, Cas 984; 31 M. L.J. Ln o 
M. W. N, I21] 5 I. We 279 - 


a promise.to pay to be used i in- ER 
agairstthe sender, or wasit sent for.some 
other dominant purpose ?.In my jucgme nt, 
the answer mustbetLatit wasgiven with 
the intention tLat it was to te-a. state- 
ment oi account a8s- between tke parties 
—containing entries --of payments by 
the defendant as well. as a state- . 
ment cf debts düg from hfm, ard ako a 
statement of the calculation of interest - 
which the defendant admitted+tkat Le 
was. under a.liability:to pay. In- these 
circumstances, in my judgment, tke d ocü« 
mentis not an acknowledgment and ought, 
to have been admitted. 

The question is also raised gether ot 
notit comes within tke other’ exceptior S 
in the Árticle,iti thatit contains a premise 
topay the debt and a stipülation to pay. 
interest. These two questions seem- to fe 
difficult and interesting ; but in the view. 
take of the fist poit, itis hot recessary 
to consider them. In my epinion,. this 
judgmert j js Wrorg ard must be set aside 

It ie suggested that we should direct 

anew trial of thisissue of imitation. If1' 
were satisfied that there would be anything 
to gain by such a.courge, I should. order 
a new trial. But in this case I am not 
so satisfied, and I am clear that ar yevidence 
of intention given at this stage could. not 
be of the least assistance to the Court. 
I think one has in the letter referred to 
andin the document itselfsomuchto show 
that it is not.a mere - acknowledgment 
given with the intention of supplying 
evidence of the debt to the other side, 
thatany amountof verbalevidence adduced: 
would noteaffect the proper interpretation. 
of the document. 
: This appeal: must be- allowed and the 
case must £o back to the Original Side fot, 
d sposal on Issues Nos. 2,.4 and 5 and the 
additional issues if the’. Court thinks it 
necessa 

“The costs d this appeal must "bé paid 
by the respondents and the costs bf the 
first trial, savein so faras the first defendant 
has beeu deprived of them, will abide the: 
result of the.second. : The Court-fee paid 
on the appeal memorandum will bereftmded 


^ tothe appellant on application, The me mo: 


m of objections 1 is dismissed... 
. VN. V. < “Appeal allcwed: a 
us E RE . Case remanded, — 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 652 
= s OF IQ21. 
_ March 20, 1923. 
Present;—Mr, Justice C. C. Ghose and Mr. 
" Justice Panton. 
. ABINASH CHANDRA ROV AND 
* TANOTHER—PIAINTIFFS—APPELLANTS§ 
` VEVSUS i 


FULCHAND CHAUDHURI—AND OTHERS: 


—DEFENDANTS— RESPONDENTS. 
Jotnder of paviles—Rent sult against some of 
several heirs of tenant, whether snaintainable. | 
On the death of one of several joint tenants 
leaving a number of heirs, no question can arise 
as to whether the liability of the heirs for the 
payment of rent is joint or several, because the 
bundle of ‘rights and liabilities which was in the 
deceased, is, by operation of law, transferred to 
a number of 
one heir, [ 
Ahinsa . 
at p. 35, relied on. < 
A suit to recover rent against some only of the 
heirs of a deceased joint tenant is bad for non» 
Joinder of necessary parties. [p. 1033, col. 1.) ' 
Appeal against a decree of the District 
Judge, Birbhum, dated the7th December 
1920, affirming that of the  Munsif, 
Dubrajpur, dated January 28, 1920. .` 
. Babu Pyari Mohan Chatterjee, for the 
Appellant, 


Babu Bankim Chandra Mukherjee, for 


the Respondent. 

JUDGMENT.—The plaintiffs are tke 
appellants before us and the facts, which 
"have gWen rise to this appeal, are, shortly 
stated, as follows:— 

The plaintifs, who are the landlords, 
instituted a suit, being Suit No. 984%of 1919, 
in the Court of the Munsif at “Dubrajpue 
for recovery of arrears of rent for the years 
1322 to 1325 Ba S. The jste, in respect 
of which the arrears of rent were claimed, 
stood in the names of two persons named 
Miran and Bishpu Chaudhuri. The parties, 
who were made defendants in-ethe suit, 
contended that all the heirs of .the said 
two recorded tenants had not been made 


.  defendents and accordingly the suit was 


incompetent, . : 
The Court of first instance found that 
all the heirs of the said two recorded tenants 
were in possession of the jote and that a son 
of Bishnu Chaudhuri and the heirs of oiLer 
sonsof Bishnu Chaudhuri and the beirs of 


Miran Cheudhuri bad not been made parties 
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patceners who constitute in law 


p 1033, col. 1.) 
ibi -v, Abdul Kadis Saheb, 25 M. 26. 


e 


| Q9 


: to the suit, and accordingly dismissed tbe ` 


Suit, holding that it was bad for defect of. 
parties, < - 

The plaintitts appealed to tle learned 
District Judge of Birbhum, tie appeal 
being numbered No. 19011920. "The luwer 


~ Appellate Court observed. as follows;— 


' Then, asregards the facts of the individual 
cases under consideration, I find it is not 
the plaintiff's case that there are other 
heirs, nor is it a fact that they sued some 
but gave up others, Their standpoint 
is that they have sued those who are in 
actual enjoyment of the svitlandsand they 
are not aware of others in similar position. 
Now, one of the guiding principles in all the 
cases referred to is, if a decree for. rent be 
passed, it may actas res judicata and bind 
absent parties. There cen be no stich 
danger when a money-decree is passed. 
Whether the decree passed is under section 
43 of the Contract Act or whether that sec- 
tion should be interpreted as strictly as it 
hád been are points which are not strictly 
relevant. - In the proved facts of the cafes 
and the state of the law I* have no doubt 
the orders passed are substantially sound ` 
and I am not inclined to interfere with. 
them." ] 
On behalf of the appellants it had been 
contended before us that, having regard 
to the view which was taken by the lower 
Appellate Court, a decree for money against ` 
the defendants ought, at any. rate, to have 
been made by tbe lower Appellate Court 
and, secondly, that it should have been 
held that the defendants were jointly 
and severally liable for the arrears of rents 
due in respect of the said jote and that 
‘accordingly the suit was not liable to be 
defeated by reason of non-joinder of the 
other heirs of the parties referred to above. 
Tke contentionon behalf of the appellants; 
therefore, really amounts to this, namely, 
Where a tenancy is created in favout of two: 
persons jointly, each of them is jointly 
and severally liable for the entire rent. 
Now, so faras this broad proposition 1s 
concerned, there is, as has been pointed. 
out in the case of Kashi Kinkar Sen v. 
Satyendra Nath Bhad7o (1), considerable . 


i E 
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diversity of judicial opinion. It bas been 
observed in several cases that, in order to 
determine whetber the liability is"joint 
or several in matters of this description, 
the intention of the parties to the contract 
should be ascertained independently of the 
rule laid down insection 43 of the Indian 
Contract Act. On the other hand, it has 
been broadly stated in other cases that the 
landlord may maintain a suit for rent 
against any number of. several jolt 
tenants, 
It is unnecessary for us, on the facts 
found by the learned Munsif in this cese, 
to attempt to reconcile the two views 
referred to abowe. We think, the present 
case may be disposed of .on the skott ¿rew d 
that, assuming that one of several jcint 
tenants is liable for the whole rent, on tke 
death of one of such joint tenants leaving 
a number of heirs, no question can possibly 
arise as to whether the liability was joint 
‘or several, because the bundle of rights 
and liabilities which was in one sucb joint 
tenant is, by operation of law, transferred 
toa number of parceners who, as las ! cen 
observed in Ahinsa Bibi v. Abdul Kader 
Saheb (2), constitute in law one heir. Now 
in this case, having regard to the facts 
found by thelearned Munsif which have been 
referred to above and which need not be 
repeated here, and bearing in mind the above 
principle, it is impossibe for us to hold 
that the suit was rightly constituted. 

In this view of the matter the appeal 
fails and must be dismissed with costs. 


Z, Ke Appeal dismissed. 


(3 25 M. 26 at p. 35. - 
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PATNA HIGH COURT. 
APPEALS FROM APPELLATE ORDERS 
Nos. 137 & 188 oF 1922 
WiTH Civit REVISION NOS, 209 & 210 
OF 1922. 

May 29, 1923. 

Present :—Sir Dawson Miller, Kt., Chief . 
Justice, and Mr. Justice’ Kulwent Sahay. 
IN Appear, No. 188 or 1022 & C.R. 

No. 209 OF 1922. * 
BANWARI RAI—JUDGMENT-DEBTOR 
—PETITIONER—-APPELLANT 
VErYSUS 

CHETHRU LAL RAI—JUDGMENT- 
DEBTOR—OPPOSITE PART Y-—RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 99, 
O. IIT, v. 4-—— Rules as io vakal: tnamahs, inter- 


pretation of—Vakalatnamah signed by person 
other than litigant, when proper. 

Thetules as to Vakalainamahs are more or less 
strict and they are made, no doubt, with a view 
to prevent fraud. Butat the same time when it 
is clearly proved that no fraud has been committed 
and that what has been done has been done with 
full knowledge and acquiescence of the party him- 
self, it was never intended by these rules where 
some mere formal matter has not been complied 
with ot where there has been some irregularity 
in presenting the case before the Conrt and where 
such formahty or irregularity in no way affects 

the merits of the case that that should be taken 
as a matter of vital importance and it was for 
this very reason that section 99 of the Civil Pro- 
cedure Code was passed. 

-Where an application by one B. to 
set aside a sale in execution on the ground of 
fraud and material irregualrity in conducting the 
sale was filed by a Pleader who was engaged 
not by B. himself but by one T, whon he had 
instructed to do so and who had signed the 
Vakalzinamah on behalf of B; 

Held, (1) that the authority given to T. to file the 
petition $nuust be taken to include the authonty 
to instructea Pleader; [p. 1036 col. 1.] 

(2) that the irregnlarity in this case was a 
trivial one and was covered by section 99 of the 
Civil Procedure Code. [p. 1036, col. 2.] | 

Appeal from an order of “the District 
Judge, Bhagalpore, dated the 16th March 
1922, . reversing that of the Munsif, 
Banka, dg ted the 30th July 1921. 

Messrs, S. P. Sen, Jafar Imamand Nirsu 
Narayan. Sinha, for the Petitioner, 
Appellant. : l NK. 

Mr, Naresh Chandra Sinha, for the Oppe- 
site Party, Responcent. 

JUDGMENT. 

Dawson Miller, ©. J.—These. two ap- 
pals are brought from two decisions of 
the District Judge of Bhagalpore, revers- 
ing an order of the Munsif settirg aside 
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a sale, The facts which give rise to the 
“present dispute may be shortly stated. 
The Banaili Raj are the proprietors of 
an estate named Kharana, Held - under 


them is a ghatwali tenure belonging to. 


Chatu Lal Rai and Banwari Rai, the former 
having a twelve-annas interest in the ghat- 
wali tenure andethe latter a four-annas 
“interest. ‘The landlords, $n the year 1920, 
obtained g decree for rent against their 
tenants and,in August of that year, applied 
for execution of the decree by a sale 
of the tenure, “On the 27th of December 
the property having been previously at- 
tached. and a sale proclamation issued, 
the tenure wassoldfora sumof Rs. 1,451 
and purchased by one Satish Chandra 
Rai, a grandson of Chatru Lal Rai, one of 
the judgment-debtors, Subsequently, on 
the rath of february rgar, an order for 
delivery of possession to the purchaser 
was given. On the 14th March 1921 Ban wari 
Rai, one of the judgment-debtors, applied 
to set aside the sale alleging that he had 
only a few days earlier come to know of 
thesale. Hisapplication, which was headed 
as an application under O. XXI, r. -go, 
sought to have the sale set asice both 
on the ground of material irregularity and 
fraud in publishing and conducting the 
sale, and on the ground that the tenure 
had been purchased by one of the judgment- 
debtors himself and, therefore, under the 
provisipns of section 173 of ‘the Bengal 
Tenancy Act, it was competent to the 
, Court in such a case to set aside the sale 

on the ground, oa 
“It would appear that there ig some dis- 
pute or ‘antagonistic feeling betweef 
Banwari Raiand his fellow-tenant Chatru 


Lal Rai,- and “the suggestion, made süp- 


orted by evidence before the Munsif, was 

hat Chatru Lal Rei in collusion with the 
decree-holders or persons actiug on their 
behalf, had supplessed the service of 
notices had got the sale brorght aboni 
in the absence of any notice to the other 
judgmént-debtor, Banwari.Rai, and hed 
in fact purchased the property ehimself 
through his grandson Satish Chandra Rai. 
That was the allegation upon which the 
application for setting aside the sale was 
mainly based. The learned Munsif . who 
heard the application came to the conclu- 
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sion that there had been fraud and material 


irregularities in -the publication and con- 
duct of the sale, and that Banwari. Rai, 
one ob the judgment-debtors, had suffered 
materialinjury thereby, the property hav- 
ing been soldfor considerably less than its 
worth. He accordingly set aside the sale 
both on the ground of fraud ana material. 
irregualrity, and on the.ground that the 
property had been purchased by the. 
other judgment-debtor, Chatru- Lal ‘Rai, 
through his grandson, l a E 
From that- decision there were two . 
appeals to the District Judge, one by the 
decree-holders and the other by Satish 
Chandra Rai, the.purchaser. - The. learned 
Judge, without going into: the merits 
of the case, in consequence of. a point 
which was taken before him in appeal, 
remanded the case to the Munsif in ordet - 
that he might come to a conclusion upon 
certain issues which had -not been put 
forward.. The point which was raised beloré 
thelearned District Judge was, that the ap-. 
plication for setting aside the. sale present- 
ed on.the 14th March 1921 had been pre- 
sented by a Pleader whose Vakalatnamah 
had not been properly signed in accord- 
ance with the provisions of the Civil Pro- 
cedure Code, and that, therefore, there 
was no proper application before the Court 
for setting aside the sale and the Munsif 
had no jurisdiction to act in the matter, . 
It appeared that Banwari Rai, when 
he first received some information that | 
the property had been sold, was not very 
certain as to whether it was true or not, 
and thereupon he instructed one Tilakdhari 
Rai, his nephew, to proceed to  Banka 
and find out for a fact whether the sale 
had really taken place, and instructed 
h m that, if the sale had taken place then, 
to file a petition for settingitaside. Tilak- 
dhari having arrived at Banka and having 
ascertained that the sale had taken place, 
tren proceeded to take necessary steps 
for filing a petition to have the sale set 
aside. Under the Rules in the Civil Pro- 
cedure Code itis provided in O. III, r, 1, 
that “any appearance, application. or act 
inor to any Court, required or authorised 
by lawto be made’ or done by .a party 
in such Court, may, egcept where other- ` 
wisesexpressly proviced by any Jaw for 
tie time being in force, be made or done 
by the party in person, or by his recog- 
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' nised agent, or bya Pleader duly appointed 
to act on his behalf." Now, Tilakdhari 
was not a party within the meaning of 
that rule, nor was he the recognised agent 
of the party, because, by r, 2 of. the same 
Order, the recognised. agents by whom 
appearance and applications may be made 
ate persons- holding , powers-of-attorney 
authorising them to make. such appli- 
cations and persons carrying on trade 
or business for and in the names .of 
parties not. resident within the local 
limits of the-- jurisdiction of the 
Court. within which the appearance or 
application is made. The only other way, 
therefore, of properly presenting the appli- 
. cation for setting aside the sale was to 
engage a Pleader for that purpose, Tilak- 
dhari accordingly ' engaged a Pleader to 
act on behaf of his uncle Banwari Rai, 
He signed the Vakalatnamah in the name 
of Banwari Rai, by the pen of Tilakdhari 
Rai, and, acting upon the instructions 
given, the Pleader duly filed the applica- 
tion to set aside the sale. As already 
stated, no objection to this was taken be- 
‘fore. the learned Munsif.. The question 
was raised for the first time when the 
matter came on appeal before the learned 
District Judge that the Vakalainamah was 
not properly executed by or on behalf 
of Banwari Rai: and, .therefore, the ap- 
pointment of the Pleader was bad and the 
Court had no-jurisdiction to hear.the applica- 
tion, and 1. 4 of O. III, Civil Procedure 
Code, is relied upon.- That rulé provides 
that,.''the appointment of a Pleader to 
make or do any.appearance, application 
or act for any person shall be in writing, 
and shall be signed by such person or by 
his recognised ‘agent or by some other 
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“merely such an irregularity as did not 
in any Way go to the merits of the case 
and it was one which came within the pio- 
visions of section 99 of the Civil Proc cure 
Code, and the. order of. the lecrned 
Munsif ought not to.be set aside on that 
ground. The learned Munsif, after tle 
case was remanded to him to considér 
this question and to take evidence upon 
it, had the parties before him, anc Bar wari 
Rai aad Tilakdhari gave evidence. The 
evidence of Banwari Rai, which the Mui sif 
accepted, wes to this effect tl at he csked 
his nephew to go to Banka, as I have al- 
ready stated, and make enquiries, and 
if the s-le had been held then to file a 
petition for setting it aside.. In these cir- 
cumstances, the learned Munsif considered 
that the Vakalatnamah was a proper one 
and binding and that, in any event, if 
there was an irregularity then it was not 
such an irregularity as went to the merits 
of the case and came within the purview 
of section 99 of the Code end ougtt not 
to.be treated as sufficient to permit of 
the sale being set aside. The learned Dis- 
trict Judge on appeal, on the cther hard, 
came to.the conclusion that tke. provi- 
sions of the Civil Procedure Code were 
imperative, and as they had not been 
complied with there was no. proper 
preseutation of the petition in the 
Execution Court, He,- therefore, set 
aside the order of the learned  Munsif, 
the effect of which had been to sêt aside 
the sale, with the result that the sale in 
fact became valid. From that decision 
in bofh the appeals Banwari Rai, the 


ejudgmerft-debtor, has appealed. to this 


. Court,- 2 6s 
A preljninary point wgs taken that 


person duly authorised by powet-of-attorney no appeal lay to this Court, but that was. 
‘to act in his behalf." It is contended, not persisted in and was abandoned, as 
and not disputed, that 'Tilakdhari was it wasrealised that in one or other of these 
not the recognised agent, nor -was he a cases, a®allevénts, an appeal would lie, 
person duly authorised by powér-of-Lttorney - It is quite true that, under O,*III, r. 4, 
to act in the matter; but it is contended a Vakalatnamah must be signed either 
- on behalf of the appellant that the Vakalai- Isy the party himself or by his recognised 
namah was, in the circumstances which agent $r some other person duly authorised 
have’ been proved, signed by the party by power-of-attorney to act on his behalf, 
himself, or, at all events, that the circum- The circumstances show that it was not 
stances Were such that it must be taken literally signed by him, although it was 
to haye been signed by him, Ewen if signed by his name, and I have tio hesita: 
there were some irregularity- in the actual tion in coming to the cohclusion, upo 
execution of the Vakalainamah, it was -thefactsiguid and accepted by the learned 
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District Judge, that Til&kdhari wes au- 
thorised to sign the Vakalainamah ii- 
structiug the Pleader, because he wes &u- 
thorised to file an application in orcer 
to have the sale set aside. He could rot 
file the application himself, tke only way 
in which he could put it before the Court 
was by iastructingsa Pleader, and, therefore, 
.jt must be tzken that theeuthority given 
to him to file the petition included the 
authority to iastruct a Pleader. Barwerl 
' Rai from the start has always accepted 
the authority given to his Pleeder to file 
a petition and has uever, from the first, 
challenged it: infact, when he was called 
as a witness before the Munsif he offerea 
there and then to sign the Vakalatnamah 
in orser to cure the defect, although the 
Munsif thought atthattime that he bad no 
power to allow him to doso, as the case had 
been sent back to him onremand merely to 
come to certaia findings after taking evi- 
deace. ‘There. can be no doubt whetever 
in my mind that what was done by Tilck- 
ah:ri in this case was done with the full 
knowledge and acquiescence and under 
the iastructions of Banwari Rei who has. 
accepted it and acted upon it. It is true, 
as I have already said, that the Vakalat- 
namah which had on it Banwari's name 
was not in fact signed by that person, 
but it seems to me from the facts of this 
case that irregularity was clearly. one 
which comes within the purview of sec- 
tion 99 %f the Civil Procedure Code. The 
rules with regard to entering appearance 
and filing applications and with regara 
to the appointment of Pleaders fer that 
purposes are, no doubt, salutory rules and, 
certain formalities have to be performed. 
‘The rules are mere or less strict and they 


are made, no doubt, with a view to prevent - 
fraud. But, at the same time, when it. 


is clearly proved thit no fraud has been 
committed and that what hag . been 
done with full knowledge and acquiescence 
of the party himself, I do not think that it 
was evar intended by these rules, where 
some mere formal matter has nof been 
complied with or where there has been 
. some irregularity such as in tke presert 
case in presenting the case before tre Corrt, 
and where such formality o1 irregularity 
in no way affects the merits of the cose 
that that would be taken as a matter oi 


|| l A 
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vita] importance, and it seems to me that 
it wis for this very rezsoi thet scctio: 00 of 
the Cival Procedure Coce was passec. J] ave 
no hesitation in coming to the conclusion 
that in this case the irregularity Wes a 
trivial one,and as regards the actual facts 
of the case was one within the meaning 
of section 99 and that the learned. 
District Judge ought not to have allowed 
it to affect his judgment in this case. 

The result is, that his order will be set 
aside, the case will be referred back to the 
learned District Judge to come to a con- 
clusion upon the facts: which up to the 
a have not been considered: by 

im, 

There are two appeals if this.case and 


two applications in revision as the parties ` 


apparently were uncertcin as to the right 
of appeal. Appeal No. 137 is an appeal 
from the decision of the District Judge in 
tae vopeil preseated by the decree-holders 
and Civil Revision No. 210 isa revision 
applicitioninthatappeal. Appeal No. 188 
is an appealfrom the decisioi o: the District 
Judge in the cese in which the aucticn- 
purchaser was the appellant -before him 
and Civil Revision No. 209 is a revision 
application in that appeal. It is only 
necessary that one of these appeals should 
go back for hearing that is Appeal No. 137. 
With regard to the other appeal; that is 
to say the appeal in the case in which the 
auction-purchaser was the appellant be- 
fore the District Judge, Appeal No. 188, 
it seems clear that there was no appeal 
‘on his behalf from the decision of the Munsif 
to the District Judge butas thereisa civil 
revision application asking that tke de- 
cision of the District Judge should Ee 
set aside on the ground that ke had no 
jurisdiction to hear that appeal, we thick 
rus that application skovld ke grant- 
: i 


. The appellant is entitled to his costs 


against the respondents who Lave appesred 
in Appeal No. 137 and Civil Revision No. 
209. With regard to the other appeal, 
that is to say, Appeal No. 188 and Civil 
Revision No. 210 tbere will be no order 
as to costs in this Court. 

Kulwant Sahay, J. —1 aeree. : 
: Older ae ordirgly. 
M, D, J. & E. S.D. p l 
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io MA LUN ME V. MA KIN: 
RANGOON HIGH COURT. 
first CIVIL APPEAL No. 335 OF 1922. 
March I3, 1923. i 
Present — Mr, Justice Heald ang 
Mr. Justice Lentiague. 
MA LUN MI, AND OTHERS— 


APPELLANTS 
VEYSUS 
MA KIN AND OTHERS— RESPONDENTS, 
Buddhist . Law—Marriage—Sevseral wives- 


Part of property but in name of one wife, effect of 
ma Divorce, 

Marriage amoug Buddhists, even in Burma, 
is ordinarily a permanent bond, which subsists 
until it is broken, and the burden of proving that 
it has been broken lies on the person alleging it. 
Lp. 1037, col. 2.] - 

Thein Pe v. U Pel, 3 L- B. R 175 (B.B), relied 
On. > 
. Where a man hasa considerable amount of prop- 
erty, and several wives, the faet that he puts 
part of his property into the name of one wife 
does not, on the face of it, go far towards showing 
ae T other wives have been divorced. (p. 1038, 
Col, I. 


` First appeal against a decree of the 
District Court, Insein, in Civil Regular 
No. 6 of 1922. 
i Mr. Keith and Mr. Davies, for the Appel- 
ants. -- e 
JUDGMENT,.— [he first respondent, Ma 
Kin, waus admittealy the first wife of hla 
Baw, Deputy Superintendent of Police, 
aud tie otuer two responaents are admit- 
tedly his daughters by her. 

ihe first appellant was a second wife 
of hla Baw and the rest of the appellants, 
except tne last; are her children hy him, 
laere wus another daughter by her, who was 
joined asa aefendant ana signea the first 
written statement, but it appears thet she 
eloped dariug the trialana she did not sign 
the amended written statement and has 
vot Joined in the appeil. 

Che 6th appellaat, who is aescribed in 
the Memorancum of Appeal asa daughter 
of tne first appellant Ma Lun Me, is really 
Hla Baw’s caughter by his third wife 
Ma Ve Ge who is dead. 

Responaents sued appellants for ad- 
ministration and for their share of ola 
Baw's estate. 

Appellants replied that the first respond- 
eat was a divorced wife, that if she was 
not divorced ste was not a wife who was 
eatitled to inherit her husbana’s estate, 
and that even “if she was a, wife 
who was entitled to inherit she could 

only claim inheritance in respect of prop- 
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erty which was acauirea by ber and 
Hla Baw jointly. As for the 2nd and 3rd 
respondents, appellants alleged that be- 
cause they were children of a divorced 
wife and had not maintained filial rel..tions 
with their father they could not iuheirt 
andthat in any case they could not inherit 
while their mother was alive. 

The Trial Court held that in view of oppet- 
lant's admissionethat the first respondent 
was àla Baw's wife, the burdenoi proving 
the divorce which they set up WasoutLem, 
‘aad holding trat, they feileu to prove it, 
and tuat-the fact that thecouple, who both 
hadample means, lived separately was 
not sufficient in the special circumstar.ces 
of the case to warrart an inference that 
the marriage-tie had ever been broken, 
found that the first respondent was e wife 
of Hla Baw, aud as such was one of his 
heirs. ‘she learned Judge accordingly 
made a preliminary aecree fur an accourt 
to be taken aud for the administration 
of the estate, and directed the Con-mis- 
sioner, by whom the necessaiy. eugtniries 
were to be made, to ascertain what share 
of the various classes of property of wLich 
the estate cousistea, the first responcent 
was eatitled to receive. 

Appellants appeal against that pielim- 
inary decree on the grounc that the sepa- 
rate living of the couple raised a presump- 
tion of divorce, and that all the requisites 
for divorce under Buddhist Law being 
admitted, the lower Court was wrorg ia 
puttiug on them the burden of pro®i.g the 
divorce, and ought to have held thet the 
divorce was proved. They suggested fur- 
ther fhut the lower Court had failed to 

eappreciife the importance of docume;ts 
w rica showed that certain properties alleg- 
edtohaveformed part of theestateof Hla 
Baw had*stood in the name of the frst 
appellant, and they alleged that they 
umitted to put in evidence certain docu- 
meuts which they hadeintended to put in. 

Astor the first of these grounds gf appeal 
a reference to the Full Bench ruli.g of tke 
vue Court in the case of Thein Pe v, U 
Pi fr} and particularly to the juggmert 
of the learned Chief Judge, is sufficient 

to dispuse of it, Marriage even in Burma 
is ordiaarily a permanent bond. which 
sibsists until it is actually broken, and the 
burden of proviug that it has been broken 
(r) 3 X« B; R; r75 (E, B); l 
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BHAIRAB CHANDRA DUTT V, KALI KUYAR DUTT, 


‘is obvioùsly--on the person elleging it. 
-The evidence in this case is certainly in- 
sufficient tc prove that there was any sever- 
ance of the. marriage-tie and the lower 


Court was undoubtedly right in holding ` 


-that thefirst appellant was not divorced 
but.continued -to be Hla Baw: s wife upto 
the time of his death. 

* As for the Suggestion that. the jower 
Ccturt failed to appreciate the importance 
of documents showing that some- of the 

.property had stood in the first appellant’s 
name, it is difficult to see how. that. fact, 
ifitisafact, would strengthen. appellar:t’s 
case that- there was a divorce. Where 
aman hasa considerable amount ot prop- 
erty and several wives, the fact that he 


.puts part of his property into the rame. 


of one wife does not, on the face of it, go 
. far towards showing that the other -wives 
have been divorced. 

As for the allegation that appellants 
failed to bring on “the record all the evi- 
dence which was available; even if it is 
true, can hardly be held to be a” good 
grouad of appeal. 

I he Trial Court was clearly right in mak- 
ing an administration decree, and. the 
appeal must be. dismissed under the 
provisions of O, XLI, r. 1r. 

wW. C. A. AA peal dismissed. 


— 


CALCUTTA HIGH COURT. 
APPEAL FROM APPLELATE DECREE 
| No, I251 OF Tan i l 
i May 26, 1922 i | 
Present — Justice Sir ' Asutosh Mogkerjee, 
.'  * Ka, and Mr. Justice Chotz eer. 
BHAIRAB CHANDRA DUTT AND OTHERS 
—DEFENDANTS— ÀAPPELLANTS 
/ © versus : 
"KALI KUMAR DUTT AND 'OTHERS— 
PLAINTIFFS—R 5SPONDENTS. 
Civit Procedure Code (Act V of a, ss. 96, 
t00— Appeal—Urder fer re-ivial—Decuge. 
An order made by an Appellate Court directing 
a re-trial of a case with reference to an entry in 
the Record of Rights which was. published after 
the decrée of the fitst Court is a decree revew- 
ing the elécree of that Court and as such, ig appeal- 
able under section 96 oi the Civil Procedure Code 
read with section roo. [p. 1038; sol 2, pe 1039s 
col, 1.] 
: Appeal against the decision of ti e D: ‘strict 
Tales: "Lpperah, dated the 2nd Murch 
1920, reversing that of the Sübor dinate 


t - 


^ 


J nudge, Tipperah, dated the roth rere 
IQI 


Babu Jyotir Bhushan Bhattacharjee, for 
the Appellants. 
Babu Upendra Kumar Roy; for ` the 


Responde::ts, 

-JUDGMENT.—This is an apr ‘eal by the 
defendants in a suit for partition against 
an-order fot re-trial of the matters in con- 
troversy. The defendants resisted the claim 
of the plaivtifis in the primary Court on 
the allegation that the land had been. pre- 
viously partitioned by metes-and- bounds 
and thit they and their predecessors kad 
been in separate possession for more than 
a century. , Tue Subordinate Judge held 
in favour of the defendants and dismiss- 
ed the suit. Upon appeal the plaintiffs 
asked for permission to adduce in evidencé 
an entry in the Record of Rights which 
had been fin: lly publisl.ed-on the 5th August . 
1919 long a the decree of dismissal 
had been made by the Trial Court on the : 
oth August 1918. "The “District . Judge 


.came to the conclusion that before. the 


matters in difference ‘were finally décided, 
the entry in the Record of Rights should be 


‘taken into account. In this. view, he 


allowed the appeal, set aside the decree 


of the Court of first instance and directed 


a ré-ttial of the suit with reference to the 
entry in the Record of Rights. and “such 
other evidence as might be adduced by 


‘both the litigants. Against this order for | 


re-tr al, the defendants have preferred this 
áppeal. 

On behalf of the plai. tiffs, a piéliminary 
objection has been taken that the appeal 
is incompetent because the order was not 
and could not have been made under 
O. XLI, r. 23, Civil Procedure Code, . We 
are of opinion that there is no force in 
this contention. 'The order does not pur- 
port to have been made uuder O. XLI, 
r.23. It has been made in the exercise 
of inherent power of the Co rt,as explain- 


ed by the Full Beuch in Abdul Karim Abu - 


Ahmed Khan Ghaznavt v. Allahabad Bank, 
Lid. (i). The «rder so made is a ` decree 
which reverses the decree of the, Court 
of first instance and de; rives the plaintiffs 
of the valuable right they, had acquired 


Be ie The appeab is, nore Ws R. 
*41 Ind. o R^ P C. 9291. 23 Ce Ce W. a 
8771 26 e I, J 
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“competent, not as an appeal from order 
under O. XLIII, f. 1, suv-rule (v) but cs 
: an appeal from a decree under section 96 
- of “the Code, read with section 100. Iñ- 
* deed, the appellants have descriréd this 
“appeal. not as an appeal from an order 
` but as an ap.ealfrom a decree; The pre- 
lim nary objection cannot le sustained 
and must be overruled, 
The appellants have essailed. the order 
of the District Judge on the ground that 
.add tional evidence should not have been 
‘allowed to be adduced in contravention 
of the principle recogiised in O. XLI, 
r. 27 of the Code, as explained in Kessowjt 
Issur v. Great Indian Peninsular Railway 
Co. (2). “We ate of opinion, that the District 
Judge has not disregarded the principle 
enunciated in O. XLI, r. 27. That rule 


authorises the Court to afford opportunity - 


to a party litigant to adduce additional 
evidence if the Appellate Court requires 
‘a document to be produced or a witness 
to be examined to enable it to pronounce 
judgment or for any other substantial 
cause. In the case before us, there is such 
a substantial Cause. The Record of Rights 
proceedings were in progress during the 
peade,cy of the trial in the Court of first 
instance, but the order for final publica- 
tion had not then been mae. It was; 
consequently, impossible for the pla nt ffs 
to produce the decision of the Revenue 
‘Authorities. ‘The order for final publica- 
ton was made durng the pendency of 
the appeal in the Court of the District 
Judge. At this stage alone, it became 
possi bie for the pla ntiffs to br ng before the 
Court the decis on of the Revenue Author- 
ities, Tne appellants have, however, cou- 
tended tuat,iu v:ew of the decis ons of this 
Courtin Kumar Sarat Kumar Roy v. Sripati 
Chatierjee (3) aud Baid Nath Sahay v. 
Nanku Muahion (4), tue decision of. the 
. Revenue Autuorites should sot be used 
iu evideuce.- Taese .dec:s ons ate cleasly 
d st .gushab:e. as- the subsequent. judg- 
meat wach the Court was called upon to 
receive in evidence was not a judgment. 
inter partes. In the case before us, the. 


I. A. 115; 3t B. 38139 Bom: L. R' 


so ind: Cas, 1191 23 C. W. N. 242., 
(Q9 29 Ind, Cag, 219 


* 
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-order of, the Settlement Authorities has 
been pronounced in proceedings which are 
nie» partes, It is. no doubt, not conclusive: 
but'a presumption attaches to the order 
finaily published under the Bengal Tenancy 
Act. Co sequently, the decis ons n Young 
v. Kershaw (5) and Nundo Lal Mullach V. 
Punchanon M ukherjee (6), whicu disapprove 
ot tue reception oi additional evidencé 
in proceedings im review, cannct be applied 
to the circumstances of this case, The 
course adopted by the District Judge is, 
in our opition, eminently reasonable and 
is well calculated to avoid that ultimate 
conflict. between the decision of the Civil 
Court and. the decision of the Revenue 
Authorities which would i ne Vitably arise 
if this suit were aecided without reference 
io their proceedings. 

The result is, that the decree of the 
District Julse is affirmed and this appeal 
dismissed with costs. 

K.S. D. & W.C. A. Appeal dismi 

(5) (1899) 81 L. T. Ne p pu 


(0) 42 Ind Cas 484; C. 60; uv 
1226; 26 C. I, J. 1873 ° es 2: C. W. N, 


aaa snajan anaku madakan 


' ALLAHABAD HIGH COURT. 
SECOND CIVI, APPEAI No. 1586 or. 1921. 
E February 22, 1923. 
Present — Mr. Justice Ryves and Mr. 
; Justice Daniels. B 
Sheikh AHMAD HUSAIN-—PLAINTIEE 
—APPELLANT 
versus > 
Sheikh MUHAMMAD FASIHULLAH AND 


` OTHERS—DEFENDANTS— RESPONDE Ts. 
Limitation Act (IX of 1908), s. 5—Delay in 
fing oH a to ce [ime Discretion, 
xercise of— eal, second— 
dh Court- i n erferenca by 
Where a lower Appellate Court e 
judicial discfetion x refuses to tend ges ine 
limited for filing an appeal, the High Court 
will not interfere in second appeal, even if it might 
had it been the lower Appellate Court, have taken 
another i of the mattes. [p, 140, col. 2.) 
When, cwever, a Judge purporting -t exercise 
such discretion does so under the view that there 
is no general rule, when in fact tnereis one which 
he ought to follow as being binding *on kim 
he misdjrects himself asto the law to be eapplied 
to the case, and canuot be said to haveexercised a 
judicial discretion; In such a case the Eigh 


, Court should either remand the case or 
` the discretion itself. p. r040, col, 2.] exercise 


Budhe v. Dewan, 28 Ind. Cas. 2651 37 A. 29451 
13 A, Ia- J. 286, a 8rêj Indar Singh ? Kan 


. £040 


 presiding officer until the 2nd April, 


~ 
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Ram, 42 Ind, 43; 45 C. 943 33 M. L. J. 486; 22 M. 
E. Ti 362; 6 £,. W. 592; 126 P. W. R., 1917; 15 A. En 
J. 777; 19 Bom. L. R. 866; 3 P. L..W. 313; 26 C. 


I. J. 5723 104 P. R. 1917; (1917) M. W. N. 8115. 


22 C. W, N. 169; 127 P. L. R. 1917] 44 1. A. 218 


* (P. Ci), referred to. 


Second appeal from a: decree of the 
Distr- ct Judge,. Gazipur, dated the 5th 


. August I92I. 


Dr. M. L. Agarwala, Messrs; M uhammad 
Yusaf and U.* S. Bajpat, for the 
Appellant. 

Mr.-K. K. Varma, for the Respondents. 

JUDGMENT.—The facts out which 
this appeal has arisen are as follows. The 
plaintiff brought a suit in the Court of the 
Subordinate Judge of Ghazipur onthe 15th 
of January 1920. After the evidence had 
been recorded arguments were heard on 
the 16th December 1920 and judgment 
was reserved. Judgment was delivered 
on the 21st March rg2i, dismissing the 
plantiff's suit. We presume that the Court 


adopted the . proper procedure prescribed 


in O. XX, 1. 1 and gave the parties 
or their Pleaders notice of the date on which 
the judgment was to be delivered, ‘but in. 
any case it is admitted by the appellant 
that he knew, -as a matter of fact, that his 


` suit.had been dism ssed on the 27th March 


"The decree was notsigned by the 
No 
application was put in for a copy until 
the 13th April. An application was then 
filed in the Court of the Subordinate Judge. 
It was returned, apparently on the 18th 
April, qn the ground that the record had 
been sent. to the District Judge’s Record: 
room, and on that date it was presented 
in the Court of the District . Judgg.- The 
copy was ready on the 20th April and pest- 
ed onthe Notice Board. It was not taken” 
delivery of until the 25th April which was 
the last day qf limitation. TheeMemoran- 
dum of Appeal was filed on the 3rd May 
1921, ten days beyond time. The appel- 
lant applied to the District Judge to ex- 
tend the: time under section ® of the 


1921. 


Indian "imitation Act and his application: 


was accompanied by an affidavit. The 
learned’ District Judge considered the 
affidavit ahd came to the conclusiof{ that, 
even if. it was true.as the appellant . said, 
that.frone the roth April until the Ist 
May he-and-his- ‘Rarinda ‘were both seized 
with illness" which _ incapacitated ` them 


from doing any business, nevertheless 
the appellant had showu much laches in 
attempting to procure the copy of decree 
which it was essential for him to 
obtain before he could file his appeal; 
that as he did not apply for.the copy un- 
til three days before the period of limita- 
tion expired, it was at his.own risk that 
he delayed so long; and the learned 
District Judge in the exercise of his 
discretion refused to extend the period 
and dismissed the appeal. 

"From this order of dismissal the plaintiff 
comes here ia second appeal and he argues - 
that altuough it has been laid’ down. in 
several rulings of this Court that where 
the lower Appellate Court exercises a 
judicial discretion in such matters: and 
decides not to extend the time, this Court 
will not interfere in second appeal ever 
if it might have, had it been the lower ` 
Appellate Court, taken another view, It 


. has been atgued that i in this case there real- 


ly has been no exercise of discretion on the 
part of the District Judge and reliance has 
been placed on Budhu v. Dewan (x) and 
on the recent Privy Council ruling in 
Brij Indar Singh v. Kanshi Ram (2), 1.. that 
case it was said that where a Judge pur- 
porting to exercise such discretion does 
so under the view that thereis no general 
rule, when in fact there is one which he 
ought to follow as being binding on him, , 
he misdirects hin.self as to the law to be ap- 
lied to the case; he cannot exercise a judi- 
cial discretion, and an Appellate Court 
should either remand the case ot exerase 
the discretion itself. It seems to us 
there is no corflict at all between these 
rul ngs and having regard to the judgment. 
of the learned District Judge in this case we 
think he has exercised -a discretion and 
dismissed the application on its merits.  , 
In this view of the case the appeal fails 
andis dismissed with costs including in this . 
Court fees on the higher scale. | 


Z. K. & W.c. A. Appeal dismissed, E 
a 28 Ind. Cas. 265! 37 A. 267313 A. L. J. 288 
2) 42 Ind. Cas. 43; 45 C. 94; 33 M. L. J. 486; 
22. M. L. T. 362; 6 L. W. 592; 126 P.-W. R. - 19171 
15 A.L. J. 777) 19 Bom. L. R. 866; 3 P. L. W. -3131 
26 C. L. J. 5721 104 P. R. 19171 1917) M` W. N. 
811; 22 C. W. N. 169; 127. P. L. R, S Mes A. 
218 (P. Cy E 
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CALCUTTA HIGH COURT.. - 

" CRIMINAL REVISION No. 50 OF 1923. 
March 14, 1923. i 
-— Mr. Justice Newbould and 
Mr. Justice Sulrawaray. 

MAKBUL AHMAD--PETITIONER 

; : UCYSUS l 

å. J, L. ALLEN—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), 
55. 451, 454—European ‘British subject — Trial 
by Jwury—Claim, when tobemade—W aiver, effect, 


Présent 


of. 

Section 451 of the Criminal Procedure Code 
gives an accused European British subject the 
tight to claim trial by Jury any, time betore he is 

led on to enter upon his defence. There- 
fore, where an European British subject waives 
this right at an earlieg stage, he can re-consider an 
cancel his waiver before he is called on to make 
his defence, [p. 1042, col, x.] ` 

‘Emperoryv. Sallivan, 24 A. 511, A.W. N. (1902) 
(42, relied on. 

Section 454 of the Criminal Procedure Code 
does not in express terms deal with a case whéte 
the right to.claim trial by Jury has been asserted 
but subsequently withdrawn. Itapplies only to 
a case where no claim has been made which would 
be valid under section 451 of the Code. 


+ 


[p. 1042, col. 1.] 

‘Per Suhrawardy, J.—Section 454 of the Crim- 
inal Procedure Code is an explanatory corollary 
to sect on 451 of the Code. Their joint import 
is that an European Britishsubject may claim 
to be tried by a Jury at any time before he enti rs 
on his defence, but if he does not do so, he must 
be considered to have relinquished such right 
and shall not be allowed to assert it again. 
[p. 1042, col. r.] 


There is no express provision in the Criminal 
Procedure Code that the right to claim trial by 
Jury once waived cannot be asserted at any time 
before the accused is called upon to enter on 
his defence. What the Code lays down is that 
once he has allowed the opportunity to pass he 
cannot avail himself ‘of the privilege again. 
[p. 1042, Col.2.] : z 

Criminal Revisior. 

Messrs. K. N. Chowdhury, Counsel, and 
M. A. S. M. Akram, for. the Petitioner. 

Babu Bir Bhushan Dutt, for the Opposite 


Party. 

. . JUDGMENT. 
Newbould, J.—On the complaint of the 
petitioner the opposite party, Mr. A. J. L. 
Allen, was summoned to answer a cha ge of 
having committed an offence punishable 
under section 297, Indian Penal Code. Thé 
case was-on tLe file ot Babu J.P. Dass, Sub- 
Deputy Magistrate, Before hiñ ön the 
24th October bcfore*any evidence was taken 
i i be tried 


- ma 


c 


x 


the opposite party claimed to 


‘by an European Judge, He was required 
66 | 
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2 


` 


todt 


to.adduce evidence that he wasan European 
British subject. On the 4th November he 
satisfied the Trying Magistrate on this point, 
and the records were submitted to the 
District Magistrte. On the 11th  Novetn- 
ber the case came up for hearing before 
Mr. D. K, Mittra, Additional District Magis- 
trate, and the opposite partythen said that 
he did not want tusbetried by a Jury. Pro- 
secution witnesses were exemine4-in-chief 
on different dates. On-the 13th December 
the eccused was examined ania chrage 
framed ena the -case adjourned to the 
6th Janua:y-for cross-exa minetion of prose- 
cution witnesses. On that date the charge 
was slightly amended and the opposite 
party claimed to be iried by Jury.‘ The 
case was, therefore, adjottrned and Jurors 
Were summoned for the 2ud February. 
On the 8th January the petitiorer objected 
to the cpposite party being allowed to exer- 
cise the right of cleiming trial by Jury. 
This objection was overruled and it is 
_against this order thet the petitioner has 
obtained the present Rule. © ^ — — 
On behalf of the petitioner reliance is 
placed ou the provisions of section 454, 
Criminal Procedure Code. The portion of the 
section relevant to-this contention runs 
as follows :--“‘ If an European British sub- 
ject does not claim to be dealt with as such 
by the Magistrate before whom he is tried... 
2s he shall be held to haverelinquished his 
right to be dealt with as such "European 


British subject and shall not assert “it in 
any subsequent stage of the same cose. It 


is contended that the opposite party having 
expresslY waived his right to be dealt witu 
ag an European British subject on the 11th 
November ‘is prevented -by the provisions 
of this section” from claiming this right 
ata subsequent -stage of the fase on the 
6th January. Qu 

For the opposite party it is contended that 
section 45%, Criminal Procedure Code, must 
be.reac With section 4951, clause (2), Which 
provides for a Wattant-case like the present. 
* a claim is mac ¢ under sub-section (1)... 
at the “time when the Magistrate calls 
upon the accused under.section 256 to enter 
upon his’ defence, the Magistrate shall 
forthwith issue the necessary orders for the 
trial by a Jury asaforessid. ` It is urged 
that this gives an accused Europear British 


‘subsequently withdrawn. 
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subject the right to claim trial by Jury 
any.time before he is called on to 
enter upon his defence. Under section 
256, Criminal Procedure Code he cannot be 
called on to enter upon his defence until 
after: all the prosecution witnesses haye 


“been examined, cross-examined and re-exa-. 


"o ox > 


mined. The , qpposite-perty's claim oa 
the Irth November was, therefore, mace 
within the time provided by law and was 
rightly Slowed by the Magistrate. ' 

We hold that this contention on behalf 
cf the opposite party should prevail. Sec- 
tion 454 Criminal Procedure Code; does z ot in 
express terms deal with a case likethe pre- 
sett when the claim has been made but 
The | 
clearly applics to the case when no clim 


‘has been made which would be valid under 


. section 451, Criminal Procedure Code when 


the. law allows an accused to reserve his 
claim until he iscalled on to make his defence 


“ we See no reason why he should not, be 


allowed to re-consider and cancel a pre- 
vious waiver, provided he does so within 
the time allowed. On behalf of the peti- 
tioner several rulings were cited but none 
of them have any beating on the only point 
that arises in this Rule, the right of an 
accused European British subject to 
cancel a waiver. The opposite party's con- 
tention is, however, supported by a deci- 
sion of the Allahabad High Court, Eni 
v. Sullivan (1). 

We, therefore, hold that the Magistrate’ S 


. order Was right and discherge this Rule. 


. Suhrawardy, J.—1 agree. Reading secs 
tions 451, and 454 Criminal Procedure Code, 
together, it seems to me tha? the latter 
section i5 an explanatory corollery to the 
former, Theirjoint import may be trus 
expressed: An Eu opean British subject 
may cl.im to be tried bya Jury at any time 
before he enters on his óefence but if he does 
not do so, he must be consiaered to have 
relinquished such rightanc shall not beallow- 
ed to assert it again. The latter provision 
may be deduced from the wordiag of gec- 
tione451 itself but the Legisleture by enact- 


ing section .454 intended t^ make ex cautela 


the’ meaning of ‘this special legislation 
clear by, saying that the right," “Personal 
to the accused, would be lost if not comely 


rs 
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section 
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before a certain poiat of time. There is no - 
express provision of law that the right once ` 


waived cannot be assertd atany time before 
tle accused is called upon to enter on his 
defence but what the Code lays down is that, 

once he has allowed that opp: rtunity to pass, 


he cannot avail himself of the privilege ` 


again. I am fortified in my view by the 
provisions of clouse {3) of ‘section 451. 
If the accused asserts the right at any 
earlier stage of the proceedings,?. g., before 
e enters on his defence, the Magistrate 
shall adopt the special procedure if he finds 
that there will be a sufficient case to go 
before a Jury. If express waiver atan earlier 
stage was intended to be irrevocable; thete 
should have been sothe corresponding,- 
procedure laid down. But the law is silent 
about express: waiver and it has” been 
found 
that the right may be expressly waived. 
Barindra Kumar Ghose v, Emperor (2) 
ond Queen-Empress v. Bartlett (3).- 
la.,reein discharging this Rule. 
UN RS . Rule discharged. 
.(2 ae 359; 37 C. 467, 14 C. W.N. 1114 
11 


453. 
'.(3) 16 M. 308; 2 Weir 579; 5 Ind. Dec. (N. 3) 
922. 
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; RANGOON HIGH. COURT. 
CRIMINAL APPEAL NO. 62- OF iga3. 
February 1, 1923. ^". 7 
—Mr. Justice M-v Oung: 
WATK-—AccusEb—APPELUANT i 
Versus 

- EMPEROR--OPPOSITE PARTY: 

^ Penal Code (Act XL V of. 1860), ss. 307, 382 
-— Attempt to commit muraer, what constttates— 


Present: 
- NGA 


Presenting unloaded gun and pulling. triggeren 


Offence. 

The act which is punishable under section 307 
0f the Penal Code must be an act which is itself 
iie - causing death, 

wan Das v. King-Emperor, 30 P.R. 190 Cr. 
1 C. T, J. 1078, relied on, p diu 
person can be convicted, under section 307 


` of the Penal Code only. "if he has -done the . 


last® proximate act necessary to . tonstitute 
the completed offence of mürder end the comple. 


necesscry to determiae judicially 
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tion of the offehce is only prevented by some 
Cause independent of his volition. - 

Queen- Empress v. Niddha, 14 A. 38; A. W. N, 
(18901) 176; 7 Ind. Dec. (N. s.) 397, relied on.» 

Accused levelled a gun at the complainant 
and pulled the trigger, but the gun being unloaded, 
there was no report or discharge: 

Held, that the acctised could not be convicted 
of an offence under section 307 of the Penal Code 
inasmuch as his act could not per se possibly cause 
death and that he was only guilty of an assault 
under section 352 of the Code. 


Criminal appeal from an order of the 
Special Power Magistrate, Moulmein, 
dated the 16th December 1922, passed 
in Criminal Trie! No. 109 of 1922, con- 
victing the appellant for an offence punish- 
dui under section 307 of the Indian Penal 

ode, E 

JUDGMENT.—The appellant was con- 
victed and sentenced to suffer seven yeors' 
rigorous imprisonment under section 307 
of the Indian Penal Code. His offence, 
as charged, was ' that he did an act, to 
wit, attempted to shoot Maung Maing 
with a gun, with such intention and unaer 
such crircumstances that if by that act 
he caused the death of Maung Maing, he 
should have been guilty of murder." 

The facts are as follows: —The complain- 
antwasseatedon the Verandah of his house 
when the appellant rushed towards him 
from the road, levelled a gun et him and 
pulled the trigger, There wes no report 
or discherge. Complainant tock friett and 
ran out of his house but stumbled anc 
fell a short distance away. "The appellent 
followed up, end, aiming at the prostr:.te 
comploinant, pulled the trigger of his yun 
a Second time. Again there wes no result. 
Then the complainant got up and escipec. 
The appellant also fled and was notarrested 
till some days later. The gun has not 
been found and there is no evidence to 
show thatit wasloaded atthe time when 
the complainant wis attacked as stete- 
ed. E 

Section 307 deals with attempt to murcef 
and provides:—''Whoever does eny act 
with such intention or knowledge, and 
under such circumstances that if he -by 
that act caused death he would be guilty 
of murder, shall be punished, etc." 


In the present case, it canhot be assumed, 


without evidence, that the gun was loaded, . 


and it is quite possible that the appellant 
. -was merely trying to frighten the complain- 
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ant, Theiappellant's act must, therefore, 
be held to have been nothing more than 
presenting an unloaced gun at another 
person and pulling the trigger, The act 
Which is punishable under section 307 
must be an act which is itself cepable of 
causing death: Jiwan Das v. King-Emperor 
(1.:- The act of the appellant could not 
per sé possibly cause death. 

Had the gun been loaded and had the 


¿Complainant's escape from death or injury 


been due to a misfire, the appellant would 
doubtless have been guilty of the offence 
charged, because he would have done the 
last proximote act necessary to consti- 
tute the completed offence and the comple- 
tion of the offence would have only 
been prevented by some cause indepen- 
dent of his volition: Queen-Empress v. 
Niddha (2). 

Here, however, since thete was no proof 
that the gun wes loaded, the conviction 
under section 307 cannot be sustained. 
The appellant was, nevertheless, guilty 
af en assaulton thecomplainant. The con- 
viction is, therefore, altered to one under 
Section 352 and the sentence reduced to- 
three months’ rigorous imprisonment, The 
maximum sentence is inflicted because 
the sppellant,.a proclaimed abscunder, 
is shown to have borne a grudge against 
ta. complainant for having, as he suspected, 
sivan information to the authorities as 
to is whereabouts, P 

| Conviction alter 22. 
ie Sentenoz rabin 
I o P. R. 1904 Crypt Cr. L. J. 1075. 

B F AR 38; A.W. N (1891) H6. 7 ad. Dec. 

(5.9.)397. œ 
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CALCUTTA HIGH COURT. | . 
CRIMINAL REVISION NO. 925 OF 1922. - 
November 28, 1922. . ə . 
Present:-—Mxr. Justice Newbould and Mr. 

Justice Suhrawerdy. l 
SARAT CHANDRA GHOSH. AND OTHERS 

— PETITIONERS 
versus 

EMPEROR— OPPOSILE PARTY., 

_Puntshment—Offences, not distinct—Separate | 
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sentences, legality —of—Penal Code (Act XLV 
(Se 1860), ss. 71, 147, ard qae Procedure 

Code (Act V of.1898),.s. 35. ` 

Having regard to the provisions . Pr Section E 
of the Penal Code and section 35 oit 
Code of Criminal Procedure, a person onvicted 
‘of offences under section 147 and under section 
. 22; ofthe Penal Code woud not be liableto 
separate punishment for each offence where the 
. Common object ot the unlawful ; assembly -of which 
' the accused was®a member was the comwmission 
-of the offence punishablé under section 225, 
Penal. Code. Such offences.are not distinct offences 
|. for which. separate sentences can be passed. , - 

Criminalzevision against an oraerot the ' 
Additional District Magistrate, . Migne- 
‘pur, dated the zoth October 1922. 

Babus Manmajha N ath Mukherjee and 
Jatis Chandra Guha, for the Petitioners. 


JUDGMENT: — This Rule 
only .on the ground that the -separe te -sen- 
tences passed on the petitioners were illegal, 
They were convicted of offences punishe ble 


under sections 147 and 225, Indian. Penal 


Code, and: sentenced to- three -montl.s, 


_-Yigorous imprisonment onesch count, the - 
sentences to run conisectitively. Jn the. 


charge of rioting, punisha ble under ‘section 
147, Indian Penal-Code, the common object 
of the unlawful -assembly is: set out “Sto 


‘resist the execution of law by. forcibly | 
Lalu. 


rescuing . 2 , prisoner  (accusea),. 
Kabiraj, from. the lawful .custoay .of -two 
constables Harun ‘Rashid and Siimenta 
"Bera." In-the second charge, of an offence 
punishable under section .225, indian 
Penfi Code, the -words used to describe 
the offence are "intentionally rescued 
01 attempted to rescue a iprisoner,- Lalu 
Kabiraj; trom the lawful .custoay -of 
constables Harun Roshid afa Srimegta 
` Bera.” It might be argued that rioters 
being membegs of an uniewful assembly 
“with the common ‘object off committing 
en offence and tbe actual commissicn ot 
thet offence are separate and distinct 
offences. „But ewen accepting 4Lis conten- 
tion we - must hola, having regard to 
“ the provisicns oi section 71-of -tke Indiam 
Penal Code -and section.35 of the fode 
of Criminal Procedure, that a .person 
convicted of such cfiences would not be 
liable ‘to separate “punishment for each 
offence. TLisfollows {16m the illustration 
toscction 35, Criminal Proceaure Code. 
When -thE cfences of committing Louse- 
breaking with ‘intent: to ommit 'theit and 


t 
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Was gra nted i 
. ] (2 


aeos 


the acis commission of f theft are n 
by law not to be distinct offences within 


- tt emeening of sccticn 35, Crin. inal Picces 


dure Coue, it fuliuns thar the-two oLences 
of:which the petitioners h have been cen: 
victed are not distinct offences: ‘tor which 
separa te. sentences can. ibe passed. Hiis view, 
is- ‘supported by the authority of tLe 
decisions in the.cases, Ab. Edi a 


re wre 


+ Fee 


months’ rigcrous at patted, 
on the petitioners. uncer secticns 147 “end. 
225, Iüaisn Penal Code,” will: ruf) con 
curfently and not consetufively. ` 
B. N -Rule made absolute. 
4 8 C W. N. 305; 1 Cr, LJ. 139: e 
oe ee ad 7 
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MADRAS HIGH COURT. i 
-CRIMINAL APPEAL, No. 1438 “OF 1922. ` 
March 27, 1923. dd 
Present i—Justice Sir William Ayling, KT., 
and Mr, Justice Odgers, : 


PARAKUZHIYIL AVAMAD AND TR 


i —PRÍSONERS—APPELLANIS ` 
veYSHS. . - 
 EMPEROR—RAXSPON DENT.. 

Penat Code -( Act XLV of 1860), 55. X41, £49. 
307— Criminal Procedure Code (4d ; V Uf 1898), 
Ss §37-—Unlawjul ` assembly = Common objéct— 
Charge— “ Harassing Hindus ",: whether suffi 
ciently "lea Hregularity-- Failure. of ‘justice. " 
"Where the common objectin regard to ofiences, 
under „s sections 149 and 307; of the- Penal 
Code: Was stated: in the charge to be. “Shataisin g 


Hindus "gud in the proseenticn "Ahereót Bindüs 


were 'attacked;with gung and swérds: ^ ~ 
Held, (1) that th language of the charge Was. 
sufficient to satisfy the iequirements of sec 
‘tion 141 01 | the Penal Code.and to give the accused 
persons-a sufficiently leaf ides: ‘of `- “the: charge 
against -theni j '[p. 1045,' col3:2.] ..- 
7 ,(2):that the band, ok haraasets, “being armed 
with swords and guus ea in may be 
edited with ^thé “knowledge . “that ` “murder 
wae likely to be an in the Cotiisé of harass 
»,10 
sa KE No.. 88 of 1982, 3 not. followed, 
“Where “the language oba č “jg alleged to 
-be deiective, it ithe Sutyi AheArpejlatt Const 
- to deh. ne whe thet: there jezany ettor, omission 
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otirregularity in the charge whicli.has in fact occa: 
sioned a failure of justice within the “meaning >f 


section 537, Critdinal Procedure Code. ([p. 1045, 
col.a]  . d 


The -phrase “harass ng '' implies infi ctionof . 


injuryon person and property. ` , col. 2. 
Per Odgers, J.— ae Tact tat Bean 
it is necessary that the accused should, have 
reasonably distinct notice.of the common object 
. imputed to them and-of the manner in ‘which that 
common object is to be brought-within the langu- 
age aaa 141 of the Penal Code. [p, 1046, 

Appeal against the judgment of the 
Court of ‘the Special Judge, Malabar, 

Calicut, in Case No. 65 of 1922. i 
The Public Prosecutor, for the Crown. 

| JUDGMENT. uu 
Ayling, J.—'l'h!s cose arisés out of the 
. Mopleh Rebellion. The appellants’ have 
been convicted of offences urider sections 
X49 and 307 of the Indien. Penel Code, 
The prosecution evidence shows that on 
18th February 1922 a band of about 25 
armed Moplehs, including the appellants, 
came to the paramba of Prosecution Wit- 
ness No, 2 where he, along with Prosecu- 
tion Witnesses Nos. 3 and 4, was engaged 
in husking cocoanuts. The prosecution 
witnesses fled, but were pursued by the 
Moplahs with cries of ' shoot the dog." 
The first accused fired and wounded Pro- 
secution Witness No. 2 but not seriously 
and the prosecution witnesses managed to 
escape. On the very samé day, Pro- 
sectition W.tness. No. 2 gave a cóm- 
plaint, Exhibit B, naming the present 
appellants. The latter heleng .to the 
same aHisom. es the prosecution witnesses, 
and are all well-known to them. No 
perscncl] enmity is) shown: and there 
seems to be no reason. why the identi« 
fication öf the appellants should not be 
accepted. The evidence of the single de- 

fence witness exe mined.is-immateérial. |. 
The oppellants wére not represented 
before us; but thélearned Public Prose- 
cutor lias déérhed it his duty to draw our 
attention to a point in connection with 
“the. alarge, which: might be argued “in 
their favour. The charge runs thus? | 
“That you, on or ebout the 18th day 
‘of Bebrusry 1922, at <Puttur, Calicut 
Telug, formed an unlawful assetibly. with 


* 
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of the rebels were directed 
“Hindu fellow subjects es well as against 


1045 | 


commited. an offence punsihable under 
Sections, 148 ani 307, Indian Penal Code; 
and within my cognizance.” 

In a similer. case, R ferred Trial No, 
88 of 1922, Oldfield and Devadoss JJ., 
appear to have held thit the definition of 
common object of the unlawful assembly 
in tke charge was too general, and that’ 
the charge contiitted no averment on which 
the eccused could be held respqnsible fot 
the main offence charged (murder). "They, 
therefore, set. aside the conviction and 


ordered a re-trial. 


It is unnecessary to say that we treat 
this decision with the greatest respect, 
It is, however, not reported and, therefore, 
not binding onus; and we conceive that 


„it is our duty to determine whether, in the 


case before us, there is any error, omission 
or irregularity in the charge which hasin fact 
occasioned a failure of justice within the 
meaning of section 537 of the Code of 
Criminal Procedure. Pas ee EA 

_No objection was raised by the accused 
elther'in the lower Court or in their appeal 
petition, but as they have been unrepre- 
sented throughout, welay no stress on this. 
The question is, whether the phrase ‘ with 
the common object of harassing Hindus ”’ 
either di? not fall within the five heads of 
section 141 of the Indian Penal Code or was 
too general to give the-accused an idea 
of what they were charged with; or was 
suc], thatshooting at a mon could. not be 
said to be done in prosecution of that 
common object. 22 


We ao not think any of these things 
can be said. The Special Judge has ex- 
pidined in his judgment, that by the phrase 
' harassing " he meant ““ vexing by few 
peated attacks”? and the, commission 


-against Hindus of various offences such 88 


criminal force, theft, etc., '' which are the 
object of these gangs. when they assemble .”’ 
Itisa matter of common knowledge that 
at this late stage.of the Rebellion the efforts 
against their 


Governilent, and I should. myself under- 


“stand the word‘ hàrass" to imply the in- 


fliction.of injury on. Hindus on person and 


-the common ‘object of harassing Hindus-property. I think it is in general accord 


* z . One. 
in prosecution of which sccused' No: I fired 


at and hit Chairyamense Nayat, end thereby in Referred Trial No; 88 of 1922 from the 


e 


with the definitions qucted in the judgment 


. 
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Oxford and the Century Dictionaries as 
illustrating the meaning of tbe word. 
Such a meaning would fall within tke 
‘scope of clause (3) of section 141, '' to com- 
mit mischief or crimmel trespass or other 
offence" and where,” as in thé present 


. case, the band of harassers are armed witb - 


Swords and a *gun, I think each-one of 
^ them must be credited With the knowledge 
that muzder was likely to be committed 
jin the course of this harassing. - 4 


It is possible to suggest a more definite 


and more appropriete phrase; but I 
think tke phrase used is sufficient to satis- 
‘fy the requirements of the section, and to 
‘give the accused persons a suffciently 
“clear idea of tke charge against them. 

“ -I would, therefore, confirm the convic- 
"tions and the sentence of the first accused 
“who actually. fired. I ‘would reduce the 
‘Sentences of the others to seven years’ 
‘transportation. | | 
| Odgers, J —1 : 
of my learned brother, and were it not 
that the Public Prosecutor has raised an 
importent point of pleading wherein we 
are constrained to differ from a decision 
of a Bench of this Court, which, however, 


' aş has just been pointed out, is not binding: 


on us, I should heve seid - nothing. as it 
‘is, J only refer to the question es to whether 
the charge. of unlawful assembly with‘ the 
common object of harassing Hindus is too 
‘genel and, therefore, unfair or unjust 
to theaccused. The learned Special Judge 
explains that by ‘‘ harassing " he meant 
*vexine by- repeated attacks’ “Ta phrase 
‘which I use to include the varjous offences 
:ageinst Hindus of criminalforce, theft, 
-etc. ’? I respectfully agree with the passage 
rinthe judgmeht in Referreg Trial No. 
288 of 1922 (the decision referred to) ‘‘ What 
-is necessary is that the accused shall have 
reasonably distinct notice of the common 
"object imputed to them and of the manner 
: in whêch that common objectis to be brought 
"within the language of section 141,” 
"In other words, does ''Barassing Hindts ” 
. -fairfy fall within the purview ^ &f the ex- 
"pression ''to.commit any mischief or 
criminal trespass or other offence’? in 


“section 141? In my opinion it does, It `. 


“is matter of.common knowledge that one 
“of the main dbjects of the Moplah Rebellion 
came to be' the conversion of Hindus to 


~? 


"CASES, 


agree with the judgment : 


. Sessions 


.— toas 


ee F 


WANA 


. Islam and to force them to this'by attacks 


_ on their persons and property. Theaccused 


aresaid to be five of twenty-five Moplahs 


who attacked with guns and swords four 
Hindus husking cocoanuts. I would hold 


. that ‘‘harass”’ in its dictionary. meaning 
of ' to ennoy by repeated attacks, to harry 
‘lay waste, devastate, plunder—to, trouble, 
"vex by repeated attacks "—is within the 
“language of section 141 (3) and that this: 
«expression does convey to the accused the 


common object of the assembly. alleged 
and the manner in which it is sought to 
bring the common object within thelanguege 
of the Indian Penal Code. The plea was 
. never raised at any stage by tbe accused 
‘and I think it is quite clear that not only 
were they not in fact ander eny disadvan- 
tage by reason of the language of the charge 


“but they have no ground forcomplaint in 


. law for the reasons I have given. 
V. N. V. Conviction confirmed, 
i 2. K. & W. C, A, ‘ 
* 


ALLAHABAD HIGH COURT. - 
CRIMINAL REVISION No, 239 OF 1922, 
l June 29, 1922. ` , 
Preseni-—Mr. Justice Lindsay. | 


J SHI BOO— APPLICANT 


l VEFSMS > 0€ 
EMPEROR—Opposite PARTY, 
Criminal Procedure Code (Act Vi of 1898), 
$. 439— High Court,. power of, to grant leave to 


_ compound offence. 


A, High Court has power in revision to allow the 
composition of an offence in a case in which a 
Court of Appeal can allow a composition, as secticn 
439 ‘of the Criminal Procedure Code authorizes 

. the High Court to exercise any of the powers 
conferred on a Court of Appeal. [p. 1047, col. 1.] 
. Husain Khan v, Emperor, 39 Ind. Cas. 690; 

M 39 À.2931 15 A. L. J. 136; 18 Cr. L. J. 546, follow- 
ed, ° 


Criminal revision from an order of the 
Judge, ngra, dated the I3th 
May 10922. . PELA. 
Pandit Uma Shankar Bajbai, for .the 
Applicant, P JE 


." Mr. R, Malcomson (Assistant Governe 


"ment Advocate), 


for the Crown, 


- 


m 


Ladi 


‘Vol, 24) ; 
RANGI SAH V. B. N, W, RAILWAY CO. — 
JUDGMENT.—I think this application 


Must be allowed. "Theapplicantisa young - 
boy named Saiboo, who was convicted on - 


2 charge under section 323 of the Pndian 
Penal Code anu sentenced to recéive ten 
Stripes. At the same time, his father 


was convicted.of a similar offence and re- . 


ceived an appealable sentence. 

. The father appealed and when the 
case came up before the learned Sessions 
Judge the parties to the case compounded. 
The learned Judge made an order for com- 
position. 

The boy had no rightofappeal and the 
learned Sessions Judge was, therefore, asked 
to deal with the casein revision. He came 
to the conclusion that it was not possible 
for him to deal with the matter in this way 
and he refers to a ruling of this Court-- 
Husain Khan v. Emperor (1). That ruling, 
however, does not seem to me to affect 
the matter which I have now before me, 

Section 439 authorises the High Court 
to exercise any of the powers conferred 
.on a Court of Appeal, and if a Court of 
Appeal can allow the composition of an 
offence, it follows that the High Court 
can allow the same in revision too. 
. There is nothing, therefore, to prevent the 
parties from compounding the offence, On 
‘the merits - the learnea Judge was 
.obviously of the opinion that the case 
ought to be compromised but he thought 
that he had no authority in law to per- 
‘mit a composition. . 

In this connection, I may refer the learn- 
-ed Judge to the ruling in Ram Pilyart 
v.. Emperor (2). This isa fit case in 
which composition ought to be allowed 


as the parties have made up their” 


differences. I allow the application and 
set aside: the conviction and sentence 
on Shiboo, minor. -~ 2L 
W.C. A. Application allowed. 

(1) 39 Ind. Cas. 690; 39 A. 293; 15 ÅA. L. J. 136; 
. r8Cr L. J. 540 
_ (2) 5Ind. Cas, 696; 32 A 1531 7 A. Y, J. 1033 
"irCr.1.3.203. — € l ] 
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PATNA HIGH COURT. 
CRIMINAI, REVISION No, 213 OF 1925, 
May 7, 1923. 
Present;—Mr. Justice Macpherson, 
KRANGI SAH—PETITIONER 
. Versus 
B. N.-W. RAILWAY CO.—-OrPosrTE 
- : - ‘PARTY, e g 
Criminal Procedwre Code (Act V of 1898), S$. 
“133, 137—0Obstrucilon to public way or plact— 
Railway land, whether public place—Bona fide 
clalm—Procedure. 

The obstruction to which section 133 of th 
-Criminal Procedure Codeis applicable must be an 
unlawful obstruction in any way which is or ma 

_be lawfully used by the public or in any public 
. place. There is no warrant for the view that 
Railway land is necessarily a public place, espe- 
-Clally Railway land which is outside the Railway 
fencing ata Railway Station. [p. 1048, col. 1.) 
In taking evidence under section 137 of the 
' Criminal Procedüre Code , in a case where the pub- 
lic nature of the way is disputed, itis incumbent 
on the Magistrate, even-where he finds that the 
claim of title to the land in question on the part 
of the person showing cause is not justifed, to 
determine further whether the claim is never- 
theless a bona fide claim, and if he finds in the 
affirmative, to stop proceedings and give such 
person time to establish his claim in the Civil 
Court, [p. 1048, col. 2.] 

Luckhee Narain Banerjee v, Ram Kumar, 15 C; 
5641 7 Ind, Dec. (N. S) 960, Imvat AH vw. 
Sheikh Amjad' Alt, 39 Ind. Cas. 29232 P. L. J, 

671 3 P. L. W. 4041 18 Cr. In Je 452, relied on... 


Application from an order of the Sub» 


E 


Divisional Officer, Chapra, dated the 
Qioth March 1923. 
. Messrs. Nirsu Narayan Sinha and 


Bhuvaneshwar Pd. Sinha, for the Peti- 
tioner, 

JUDGMENT.—This is an epplication to 
revise ag order made by the Sub-Divisionel 
Office of Chapra under the provisions. of - 
section 133 uf the Code of Criminal. Pro- | 
cedure, eThe proceedings appear to Have 
their orig n in a letter from the Assistànt 
Engineer of the Bengal North-Western 
Ra lway, dated the 16th August 1922,to the 
Land Acquisition Deputy Collector in which 
it was stated that the present petitioner 
Rangi Sah, had encroached on Railway land | 

*by building a tiled-roof- verandah at the 
west end of the Sonepitir Station ydtd. The 
Jand Acquisition Officer’ issued a notice 
to Rangi Sah, who denied that he had en- 
croached upon Railway land, The proceed- 
ings were sent from the Land Acquisition 
Deputy Collector to thé Sub-Divisiong] 


s — me 
—— - ~a 
- + = 


— — 


— 
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Officer with the suggestion that action should _ 


be taken - ‘under section- 133. - The Sub- 
Divisional Officer issued. riot ce uiider that 
section on the goth. October and again ot 


the 18th December ard finally after:a report, 
the 21st February 


by a Kkinuwgo,. on 
1923. The notice on the last mentioned 
datë: set out that the. present. petitioner 
"having built a verandah (osara) and house 
‘énctoaching go Et. Into 5ft. on- Railway land 
.mnsteither remove the encroachment by the 
sth February ot show cause on that date. 

. The-petitioner, as'he.had done on three 
‘prévious occasions, denied. the ehcroach- 
tmhént. stating that the land was bis” own 


“andishown- in. his name in the Survey ré- 


cords audin particular stated that the well 
"which was close’ "by was-an old welt belong- 
ing “to him. He'cfaimed that evideice 
. should- be taken. 
. Mdg strate: then took evidence and in his 
order foupd as follows t - 

“On tlie whole I am satisfied - that “there 

-has.been.au.encroachme:t the width ôf 
Which iss-ft:. from the present fencing and 
the ler'gthci which-is about go . ffom 
"Xhé Raiiway fencing | üp to the District 
. Board road, - 

." He accord. ngly directed. the- “opposite 
- party “to remove the encreachment within 
A week of receipt of notice - «^ - 

- In the first place, it is 1 ot clear from the 
“proceedings: that the case properly falls 
under section 133 at all. The obstruction 
“to: which section I33:s applicable is 

“An “unlawful, obstruction,......... ..in 

.any way which is or may be lawfully used 

by the public or in any public place," 
Theré is no warrant for the view that 


.7:. Realway land is necessarily a public, places 


specially] Railway land which, as in this 
Afetence, is outside the Railway fencing 
~ ek -a Ralway Station. There is indeéd a 
find ng of fact that the petitioner bas en- 
eragched. on the Railway land left outside 


the- Railway fencing? but there is ne finding ‘ings accordirg to Jaw if so advised. He 


- ot that if -it isin a way, itis on ore which : has seen the place and should bein a posi- 


` that thesland encroached upon is in a way 


is.0r may be lawfully used by the "Publio, 
The, observation which the ^ Magéstrate 
makes When- discussitg.tbe Questior. NES fte 
. lard i is outside tle fercirg, 

"It js said tlat it appears ti Fave “teen 
done for the sake of the public to ure the 


owed O O, 


nk 
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The Sub-Divisional l 


Ios Los 


^ 
: ii PN e. 


Tu be idt - be a. finding 
that there j is a way over Tue land encroached 
upon. 

In*'the next place, even if the section be 
applicable, the procedure of the_learned 

Magistrate was not in accordance with tke 
rule firmly eigrafted by tre Courts upon 
the conduct of an e'.quiry w.Ccer section 137 
in acase where tLe publicratme cf tle piace 
from which the unlawful obstruction is 
to be removed, is disputed asitis by tke 
petitioner. It is true that this procedure 
does not appear to be warrarted by the 
section, but even where judicial op sion 


“onthe point has beeu adverse; it has been 


_Tecogn sed that it is too late to go Lack on 
the.long li e of previous decisicis fc wirg 
Luckhee Narain Banerjee v. Ram Kumar 
(1) and it has been accepted. in this Court . 
in  Imrat Ali v. Sheikh Amjad. AH 
(2) and other cases. In taking eviderce | 
under section 137,in a case whete the. pub- 
lic nature of the way is disputed, itis in- 
cumbent on the. Magistrate, even where 
he has fuund, as in the pieserf instar ce, 
that the claim o title totle [and 11 question 
“on the part of thé person showirg cause 
is not justified, to determ re further v letter 
the claim is nevertheless a buna fide claim, 
and if he finds in the affirmative, to stop 
proceedirgs and give such person time 
to establish his claim in the Civil Court, 
The Sub-Divisional Magistrate failedto find 
that the petitioner's claim, even though 
not just fied, was not bona fide (it appears . 
‘to obtain support from the recert Record : 


of Rights), and on this ground also his pro- 


ceedings cannot be sustained. 

In view of the manner in which notices 
under section 133 Lave beer. drawr up, 
aud failure of the Magistrate to follow 


‘the procedure sanctioied by decisiozs of 


the Courts, the proper order in this case is 
to set aside the order of the Magistrate 
leaving it open to him to take tresb prcceed- 


ton to say whether the encrcactment is 
an obstruction on a way and whether tke 


C. 564; 7 Ind. Dec. (R. s) 960. 
2) 38 Ind. Cas. 2923 2 P, L T. 67; 3 Poel. Wi 
Pi E: Cr, I. J. 4952. . . 
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“way, if there be a way, is or máy be Taw- 
fully used by the public. Tf he takes 


action he should only issue notices affer ` 


clearly making up his mind as to tke: form 


, the proceedings are to take, so that-on the 
fifth notice to the petitioner, a final order. 


according to law may he passed. If 
it is a case of mere encroachment on Rail- 
way land the Railway Company should be 
‘referrea to the Civil Court. 

. The application is allowed and the order 


of the Sub-Divisional Magistrate, dated. 
‘the toth March 1922, is set aside. 
"4 Rule made absolute.. 


UE 


ALLAHABAD HIGH COURT. 

CRIMINAL REVISION No. 285. or 1922, 

July 3, 1922. 
Present ; —Mr. Justice Lindsay. 
` ASHIQ HUSAIN KHAN~ 
se 5 APPLICANT 
VEYSUS i 
EMPEROR—OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), ss. 349; 350— 
Criminal force, offence aitended by—Criminal 
Procedure Code (Act V of 1898), s. 522. 

Where a person is obliged to run away by reason 
of some others rushing at him with sticks and 
lathts, and using threats towards him, the 
-act of the latter amounts to a resort to crime 
inal force as defined in sections 349 and 350 
of the Penal Code, and if by such act the person 
. attacked is deprived of property, an order under 
section 522, Criminal Procedure Code, restoring 
the property to him is justified. 

Ciiminal revision from an order of the 
District Magistrate, Fatehpur, dated the 
4th April 1922. 

Maulvi Mukhtar Ahmad, for the Appli- 
“cant. 

Munshi Swrentira Nath Varma, for the 
Opposite Party. 

JUDGMENT.—This is an application 
in revision to set asidé an order passed 
under section 522 of the Code of Criminal 
Procedure under the following circum 
stances j- 

The ‘applicant: and ‘two’ others. Were 
chatged by one s Altaf Hussain of an offence 


-INDIAN GASES. 


1049 


under section 447 of the Indi an Penal Code, 
f. e. the offence ‘of criminal trespass, 
The complainant alleged that he was in 
Possession of certain fields and that when 
ke went to them one morning ke found 
the accused and.their servants ploughing 
the fields and uprooting his sugarcane crop, 
He remonstrated and stoed in front of the 
ploughs to stop the ploughing, whereupon 
the accused who were armed, with sticks 
and lathts rushed at him with threats 
and chased him out of his fields. This pro- 


-secution story was accepted and the accused 


were convicted. The conviction was up- 
heldin appeal. After the order in appeal 
had been passed the complainant applied 
to the Magistrate to be restored to poss- 


-ession and an order was passed according- 


ly under section 522, Criminal Procedure 
Code. The District Magistrate refused to 
interfere in revision with this order and 
hence the present application. ` 


The argument here, asit was inthe Gears 
below, is that no order could legally have 
been made under sectior 522, inasmuch 
as it was not shown that the dispossession 
of the complainant, Altaf Hussain, was 
effected by the use of criminal force. It is 
contended that, even if criminal force was 
used, the dispossession was complete before 
any such force was resorted to. But it 
is denied that there wasin fact any use 
of criminal force. The District Magistrate 
in his order in revision thought that crim- 
inal force was not used, but Ido not 
agrée. It was proved that the complainant 
who had haltea infront of the ploughs was 
obliged to run away by reason of the 
accused's rushing at him with sticks ard 
lathis and using, threats towards him, 
That, I hold, was a résort eto criminal 
force as defined in sections 349 and 350 
of the Ind an Penal Code. It must be taken, 
therefore, that the offegce of which the 
accused wore convicted was one “ attended 
by criminal force " to quote the latiguage 
of section 522. 

As for the argument that the dispostgssion 
was hot occasioned by criminal. force, I am 

unable to entertain it, It is mot, in my 
Gpinion, coirect to Say that, the áccüsed 
had actually secüred peacesble poscessicn 
before the compla nant arrived: on the 
scené, The complainant caine. up: white. 


W 


, X656 
EMPEROR V. NGA PO CHIT, | 
the acts of criminal trespass were still in 


-progress and he had not already, been 


‘effectively dispossessed, That only took 
place when the complainant was actually 
driven off his lands and, as has been 


. shown, tke’ act which drove him, away 


was the use of crimizal force by the 


"Sccused. | fe 
"Ia these circumstances, I hold that the 


INDIAN 
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: Seager v. Hukma Kessa, 24 B. 458; 2 Bomi 
L. R. 403; 12 Ind. Dec. (N. 8.) 837, relied on. 


.. Dulabdassv. Ma Win, 59 Ind. Cas. 965; 3 U. B, 


order under section 522, Criminal Pro-' 


cedure Code, was justified ard there is no 
case, therefore, for interferencein rev:sicn, 

I may also add that it has been brought 
to my .notice that in proceedings taken 
under section I45 of the Code of Criminal 
Procedure. an order giving possession 
of these same lands to Aitaf Hussain has 


“been made, and on the 16th ot June. 


1922, Ryvés, J., refused to interfere with 
this order (See Criminal Reference No. 306 
of 1922, decided on the 16th of June 1922). 
‘This fact is an additional reason for refus- 
ing the presént application which I dismiss 
accordingly, ` 


W. C. A. Application dismissed. - 


ET eee 


RANGOON. HIGH COURT.. 
CRIMINAL REFERENCE No, 8 OF 1923. 
*' — March 12, 1923. . 
Present t—Sir Sydney Robinson, Kr., Chief 
Justice, and Mr. Justice May Oung, 
EMPEROR—PROSECUTOR 


: ; VEYSUS ` " e 
NGA PO CHIT—AccuseEp, 
Criminal Proceduey Code (Act V of 1898), 
8. 520—Ordewfor disposal of proffriy—Disirict 
Magisirate, jurisdiction of, to annul order. passed 
by First Class Magistrate--Contract Act (IX of 
1872), s. 187—Person in possession of goods for 


— sale, whether can pledge goods. e i 
The Legislature intended jn the case of section .. 


520 of the Criminal Procedure Code, to confer 
concurrent jurisdiction on the District; Magis- 
trate afid the Court of Sessions so that where 
neither of them has had any opporginity of 
exercising jurisdiction under that ‘section, an 
applicant may go for redress to either. and the: 
Court which first obtains seisin of the ‘case 
has power to act in the matter. [p. 1052, col, 2.] 

The possession required in section 178 of the: 


Contract Act is juridical possession of the goods - 


and, not: mere. custody of them, "fp. 1053 
col, 1.] E ET 


Bas:ein 


R. (3920) 217, dissented from. 

A person who.is-given possession of .goods 
by the owner ixf@eder that he might sell. them 
for and on behalf’@thelatter has such posses- 
sion of the g pass Sis contemplated in section 
178 of the Contract Act, .and a pledge made by 
him of the goods in favour of a person who acts 
in good faith is valid. [p. 1053, col. r.] +- 

Kong Loue v. Ma Kay, 41. B. R. 133; 6Cr, L. 
J. 125, Stephen Aviet v. King- Emperor, 4 L. B. R. 

$5; 6 Cr In J. 135, Annamalai Chetty v. Mrs. 
Basch, 65 Ind Cas, rooo; 11 L. B. R. 217; 23 
Cr.L. J. 216; (1922) A. I. R. (L. B.) 17, Naganada 
Davay v. Bappu Chettiar, 27 M» 424; 14 M. I. J. 
69, relied on. < NG 

Reference made by fhe €essions Judge, 

Division. 
ORDER OF REFERENCE. 

May Oung, J.—In Criminal Regular Trial 
No. 286 of 1922 of the Court of tre First Ad- 
ditional Magistrate of Ingabu one Nga Po 
Chit wasconvicted of the offence of criminal 
breach of trustin respect of three sewing 
machines belonging to Messrs, The Singer 
Sewing Machine Company. ‘The accused was 
an empoyleeof the Company and was in 
charge of the firm’s shop at Kyingan. he 


admitted that he had pawned the three ` 


machines at the shop of Taing Lwaing, a 
pawnbroker of thesame town. After judg- 
ment had been delivered, the Company’s 
representative applied for the return 
of the machines to him, but the learned 
Magistrate holding that the pawn-broker 
had received them in good faith, directed 
their return, under section 517, Criminal 
Procedure Code, to Taing Lwaing. 
Nga Po Chit did not appeal against 
the conviction and sentence passed on him, 


‘but the Singer Company, after a short in- 


terval, applied under section 520, Criminal 
Procedure Code, to the District Magistrate, 
Henzada, praying that the order of the 
Magistrate might be set aside and that 
an order might be passed directing that 
the three machines be restored to them, 
This application was wrongly registered 
as an appeal. - ^ 

The learned District Magistrate beld that 
Nga Po Chit could not give the pawn-broker 
a better right than he himself possessed 
over the goods and that tbat right was 
strictly limited; he alse considered that the 
of the  pawn-brober was 


" - a sa 2 


miii The machinés were accordingly. 
- given td- the Singer- Company... - 


(fe 
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Apparently, the pawn-broker took no either . of the provisions quoted above, 
further action, butthe matter has now been have confirmed or reversed the original 
brought to the notice of the High Court. ordetinregard to the sewing machines. 
by the Sessions Judge, Bassein Division, But since Nga Po Chit did not appeal the 

. who has recommended that the order question arises whether. the Court of 
of the District Magistrate be set aside and the District Magistrate as a Court of Re- 
that of the Additional Magistrate restored vision had power to act under section 52c, 
on two grounds, namely :— It cannot be gainsaide that the Court of 
. (i) that the District Magistrate has no . Additional M4gistrate is a Court sub- 
jurisdiction to entertain the application ordinate to the District Magistrate for the 
under section 52c, Criminal Procedure Gode; ` purposes, for instance, of section 435. i 
. (it) that, as held in Annamalai Chetty ve. The learned Sessions Judge has referred 
Mrs. Basch (1), the pawn-broker, having to In re Laxman Rangu Rangari (2) in 
acted in good faith, was entitled to have which an order of the District Magistrate 
the. goods returned to him. acting under section 520 was set aside cn 
| Notices havg been issued to the parties the ground of want of jurisdiction. In 
and learned Counsel for the Company - that case there had been an appeal against 

. has been heard. Taing Lwaing submitted the conviction to the Sessions Court, which 
a petition praying that the sewing machines confirmed the conviction and did not inter- 
be returned to him, but. did not appear fere with theorderasto disposal of prop- 

at the hearing to support it. erty, Subsequently, the District Magistrate, 


The first point for decision is whether O1 Aan application by the complainant 
the District Magistrate had jurisdiction to under sections 435 and 520, revised the 
entertain the ` Company's application. order without notice to the other side. 
. Section 520, Criminal Procedure Code, Chandavarkar, J., held that “the Court 
provides that any Court of Appeal, confirm- of Revisionsuchasthat of the District Ma- 
ation reference or revision may direct any gistrate can only interfere whete there was 
order under section 517, section 518, or sec- 10 appeal to the Sessions Court, Here 
tion 519, passed by a Court subordinate there was an appeal to the Sessions Court 
thereto to be stayed pending consideration and the Sessions Court did exercise its 
by the former Court, and may modify jurisdiction, Hence the District Magis- 
alter or annul such order ond make any trate s jurisdiction as a Court of Revision 
further orders that may be just. was ousted, Heaton, J., went further 
“This is not, however, the only section and hela that, wliere the case 1s one in which 
‘of the Code under which the order of a an appeallies, the only Court which can 
Subordinate Court under sections 517-519, deal with the order regarding the disposal 
-can bere-considered by a higher Tribunal, of pyoperty under section 520 15 the Court 
Under clause (4) of section 423, sub-sec of Appeal. With all respect, I am unable 
tion (7), an Appellate Court may, in dis- to concur in the latterview. The Legisla- 
‘posing of an appeal, make any amendment ture, in my Opinion, intended in the case 
or any consequential or incidental order of sectipn 520, as In sbme other sections, 
that may be just and proper.. There can to confer concurrent jurisdiction on the 
be no doubt that this includes a power District Magistrate and the Court of Session; 

. to make anorderforrestorationof property, hence where neither of them has hade 
since such an order is consequential or any opportunity of*exercising Jurisdiction 
incidental. Mence, if, in the case under under that section an app icant may 80-6 
review, Nga Po Chit had appealed to the for redress to’ either and the Court which 
Court of Session ‘which was the Court ° first obtains seisin of the case shas power 

“to which appeals from the Additional to att in the matter, In this,*I am in 
- Magistrate lay, there is similarly no doubt agreement with the decision in Emperor 
that the Appellate Tribunal could, under v. Hussan Shah (3) (as cited in Sanjiwa " 

` ° e 5 z 2 t 


.. . . (2) 9 Ind. Cas. A, 35 B. 253: 13 Bom, LR. 
i 9. s R - ih 


- ^ (1) 65 Ind, Cag, 1000; zt In B. Ry 2171 23Cr, IIHT "5 s 
£45. 2061 (1922) A, 1. R, (1. B.) pu uote GT = Pi Le Re 107; 
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Row's All. India Digest, Criminal, 1836. of het husband's jewellery as custodian . 
‘to 1915, Volume I, column 2030). Thus, on his-behalf, cannot make a valid . pledge 


* 
s, (i923 ^ 
5 ui Mm : S 
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' where, asin this-case, no appeal from the: under Le section. See B/ddomoyee Dabee v. 


Original -Court’s order has. been: pre- Sitaram (5) and Seager v. Hukma. Kessa 
Terred, it is open to any party interested. (6), Can a salesman who: is a whole time 
to apply: to: the District Magistrate under servant of the owner be said to-be'in pos- 


. section 435.and when: the District Magis-. session of the goods entrusted to him for 


trate lias called forand examined:the record, sale? In the Madras case .quoted..above 


“he has: power to: act *under ‘section and inthe Rurma case cited by the learned 


. 520. 5 


Sessions Judge,the goods had been entrust- 


As -to the second. point urged by the: ed by the owner to the -pawnor for sale; 


. learned Sessions Judge, the decision may . in both cases, however, the pawnor was 
p turn on the: question: whether Nga Po Chit not theowner's employee buta person carry- 


.was.or was nota servant of ‘the Singer. ing on his own businessand there was no.rea- 
; Company. Exhibit A, the agreement bet- son to suppose that he had no power to do 


ween the Company and its local managing. whatever he pleased with, the goods, I 


' salesman,shows that thelatter wastodevote have not been able to find any case in which 


~ his: whole time to. the Company's business a „person in the position of Nga Po Chit 
 in.réturn for a certain salary and sundry’ was: held entitled to make a valid. pledge. 
- commissions on:collections and that he was” At-the same time, it is clear that Nga Po 


b 


. from: the Company. He was mot to. 
. hwàny way aw agent of the Company and fore, refer to His Lordship the Chief. Jus- 
“*was bound -tò account to the Company‘ tice for decision by a 


tract Act, a person who is in ‘possession `| 
. of goods may make a valid pledge of such | 
- goods, provided: that the pawnee acts. in 
'. good faith and under circumstances which 
are not’such as to raise a reasonable pre- 


M- 


i 


. authorised tóSelland hireoutthe Company's. Chit was not a mere custodiam but had `. 


sewing  machines,. parts and accessories. authority to sell, ‘The point is not free 
and none, other under, instructions. from difficulty and itis of great importance 
be to.the retail trade of the country. I, there- 


) e Bench, Full. or 

for all cash, stock, books,etc. =.  ' . "otherwise, as he may determine, the fol- 
Under Section 178 of the Indian Con* lowing question :— Wo ue 
“Can a person who is in possersicn of 


sumption that the pawner is’ acting | 
impropefly and. provided that the goods: 


have. not been. obtained by the pawnor ` 
“by means of an offence or fraud. . | 


`- Here there is. no question tha? Nga ` 


. Po-Chit had obtained: the sewing fnáchinese 
dishonestly and. it may be assumed. that ` 


Taing Lwaing reeeived. the goods in. good 


faithi © £ 


But there is another and- more -impor- 
tant pointinvolved. The section requires 


. that the pawnor shéuld have bean ‘in 


" possessiog: " of the goods, and it has 


been held. in Seshappter v. Subramanta 


| Chettlar (4) repeatedly that judicial pose ` 


session and:-not mere custody is meant by 


' this @xpréssion, so a. servant entrusted 


by his master: with the custody of- gcas. 


during his absence, or a wife in chargé 


(4) 34 Ind. Cas,51j 40 M. 678}. 303 Ti Js.5871 


19 M. L T, 386, 


goods for sale as a whole time servent 
in charge of a branch of a retail. trad- 
ing Company make a valid pledge of such 
goods under section 178 of the Indian 
Contract Act?” aa er Wa 
Mr. Gaunt Assistant Government Ad- 
vocate, for the Crown. . DRE" 
Mr. -McDennol!, for the Singer Sewing 
Machine Company. | Sous ub o 
i ` JUDGMENT, - a i l 
Robinson, €. J.—The facts are fully stated 
in the order of reference by my brother May 
Oung and I need not repeat them. As | 
regards the jurisdiction of tke District 
Magistrate, I entirely agree with him. 
No appeal having been filed thefeis nothing 
-to. bar the jurisdiction 8f tte District 
Magistrate as a Court. of Revision in 
passing the order that he did. --:°. * 
. Coming tothe question referred it invovlés 
the consideration of the meaning’ of the 
expression “in possession " under: section - 
178 of the Indian Contract Act. It has 
(5) 4 €. 49713 C. L.R. 398; 2 Ind. Dec. (1f8.) 316. 
z.(6) 24. B. 458r 2 Bom. Le R.4931 12, Ind.,.Dee; 
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been often held that possession required 
in section 178, is similar to the possissicn 
required by section 108 of the Con- 
tract Act in regard. to sales, that 
is to say, the possession must be 
juridical possession of the goods and 
not mere custody. See Seager v. Hukma 
Kessa (6). "Thus,aservantor a wife, having 
mere custody of chattels belonging to 
the master or husband—custoay which 
is only intended for the sale keeping oi tLe 
chattels—would not. be such a possesSión 
. as is contemplated by section .178, that 
section making a clear distinction between 
possession and custody. On this matter 
I am unable, with all respect, to agree 
with the opinion of my brother Heald, ex- 
pressed as Judicial Commissioner of Upper 
Burma, in the case of Dulabdass v. Ma Win 
(7). The. possession of thé aécused in 
this case is similar to the possession of a 
person who is given property in order that 
he might sell- it.on behalt of the owner. 
For instances of such possession; we may 
refer to tne cases of Kong Lonev, Mu Kay (è) 
and Stephen Aviel v. King-Emperor (y) and 
also to the case of Annamalai Chelty v. Mrs. 
Basch (1). Another similar case is that 
of Naganada Davay v. Bappu Chettiar (ro) 
where the owner lent a jewel on hire to the 
defendant who pledged it and it was held 
that the pledgee was liable to pay the owner 
the value of the jewel; it was held that.a 
' person entrusted with the jewel, an agentfor 
sale, had such possession as is contemplated 
‘by section 178 of the Contract Act, and 
that the appellant, being the pawnee, 
acting in good faith, is entitleato the pro- 
tection "afforded “by the section. °>. 

In the present case Po Chit was given 
possession of the sewing machines by the 
owner in order that he might sell them 
for and on behalf of the owner. His pos- 
session is not a-mere custody for safe keep- 
ing, but for the definite purpose of sale, 


‘and any sale made by him would.: have . 


bound theowner and given the purchaser 


a good title to the goods. -He would have , 


had such a possession oí the goods asis 


7) 59 Ind. Cag , 0651 3 U. B. R. 920 217. 
d L. B... " 13, 6 Cr. ij ra ao E 
97-4 L. B. R. 251 6 Cr. Ia Je 135. 

0) 37 M, “gag; 14 M. OL. J. 6g 
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contemplated -by .section 108 of the Con” 
tract Act, and, in my. opinion, he would 
also have such a possession of them as con- 
templated by' section 178 of that Act. 
The fact that he disposed of thé goods 
contrary to the instructions of the owner 
makes no difference to the character of the 
possession which vested in him. His pcs- 
session is very, analogous to the possessicm 
of a factor or agent which is the possessicn 
which is contemplated in section 178. H, 
therefore, the pawnee acted in good faith 
and had no.ground for doubting tke author 
rity of Po Chit to.pledge.the goods he would 
be entitled to the protection granted by 
section 178. -The correctness or otherwise 
of the order of the District Magistrate 
would, therefore, depend on whether- the 
pawnec acted with due care and attention. 
Kyangin, where this branch has been 
openéd, isa small place and I “find 1t hard 
to believe that the pawnee was not awale 
that Po Chit was merely acting for and 
on -behalf of the Singer Sewing Machine 
Company. It appears to ine that he must 
have been aware that Po Chit was in charge 
of this branch for the purposé of selling 
‘the machines and be had no ground 
whatever for imagining that the owner 
had.or was likely to have authorised him 
to pledge. It appears that he took two 
- machines from Po (Chit in pledge and one 
from Po Chit’s wife; It appears to me to 
be more than doubtful whether the pawnee, 
therefore, acted in good faith. dhdeed, I 
‘would haveno hesitation in holding that he 
did notso act. Under these circumstances, 
in my opinion, the order of the District 
Magistrate was justified and should not be 
disturbed, and I` would, therefore, pass 
no orders on the referepce by the learned 
Sessionf$ Judge. € 
May Oung, J.—1 concur. 
: AE DE 
Z. X, Order anigrüingty. 
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ALLAHABAD HIGH COURT. 
CRÍMINAT, REFERENCE No. 313 | oF 1922, 
July 7, 1922, 

Present: ‘—Mr. Justice Ryves, 

EMPEROR— PROSECUTOR sea 
versus i 
DULLA, AND OTHERS ACCUSED, 

Criminal Proceduræ Code (Act V of ud 
8$. 247, 403— Acquitial wnderes, 247 bars su 
— sequent proceedings. 
. Am order ofeacquittal under section 247 of the 
Criminal Procedure Code opetatesas a bat under 
section 403 to the: entertainment of a complaint 
charging the same accused with having com- 
arian the same offence, on the same allegations 
of fact, 


Reference, 
Mr. R. Malcomson, (Assistant  Govetn- 
ment Advocate), for the Crown. SC 


J UDGMENT.—This is a reference by the 
learned District Magistrate of Farrukh- 


abad. It ‘appears that three persons were : 


acquitted by' an Honorary Magistrate 
under section 247. of the Criminal Pro- 
cedure Code because on the day fixed 
for the hearing of the case the complainant 
.did not appear. The complainant filed 
“another complaint charging the same  ac- 
cused with having committed the same 
offence on the same «llegations of fact 
beforé the same Magistrate. He referred 
. the point as to whether, having regard 
to section 403 of the Criminal Procedure ` 
Code, he could try the cese again ^ aud. 
having peer: directed to do so by the Sub- 
Divisional Officer, issued proceedings against 
‘the accused. The leatned District’ Masis- 
trate has referred the case to this Court 
recommending that further proceedings 
be quashed on the ground that under 
cection 403 ` of the Criminal Pyocedure 
Code the accused persons cannot be again 
tried. This was the view taken by this 
e Court in Empress v. Bhawant Prasad (1), 
The same view was faken in the @ase of 
D Panchu Séngh?v. Umor Mahomed~ Sheikh 
(2) and In -re Guggilapu 
of Palak? (3). 
+ 


aa W. N. ery 
(2) 4 C. W. N. 
(3) 9 Ind. Cas. Ht 34 M. 253; 9 M. I. T. 95 x 
Cr. L. »414 


+ 
> 


Peddaya ` 
Following these decisions? | | 


CASES. rois 
BANSIDHAR MARWARI J. EMPEROR, >» 


I accept the reference and direct tliat 
ie papers. be- returned. 


frena accepted. 


W.C, A, 
& 
` PATNA HIGH COURT, |. __ 
CRIMINAL REVISION No, 244-0F 1923. 


May 30, 1923. 
Prescri;—Mr. Justice Macpherson. - . 
BANSIDHAR MARWARI— D 
S6FSHS . 


EMPEROR— OPPOSITE PARTY. 
Criminal Procedure Code (Act. V. of 1898), 
$$. 202, 476— Prosecution on evidence recorded under 

's. 202, legality of—Penal Code (Aci XLV of 
. 3860), s. 211 —Complainant . not given opportunity 
‘to produce all evidence —Proseculion, legality of. 
Section 476 of the Criminal Procedure - Code 

is wide enough to cover the consideration of other 

“than legal evidence and a prosecution can legally 
„be. directed upon evidence recorded under 
section 202 of the Code. [p. 1056, col 1.]-- 

->> In ve Kachi Madar Labhai, 1o Ind. Cas. 610: 
10 M. L. T. 47; 21 M. L. J. 795; (1011) 2 M. W. 
N:o; 12 Cr. L. J. 323, dissented - from. 

A prosecution for an offence_ under — 

.211 ofthe Penal Code is not necessarily illegal 
merely because the complainant was not given an 

“oppa ikan y to adduce all his evidence in ues 

his case, fp. 1056, col. I]. 


pad 


1 - 4 


Revision itam an- order of the Sub- 
‘Divisional. Officer, Monghyr, dated the 
I6th April 1923, and that of the Deputy. 
Magistrate; Monghy, dated the ion April 

1923. . 


Mr. G. C. Pal, for the Petitioner, 


JUDGMENT. —this Rule was Sued to 
the District Magistrate of Monghyr to 
show cause: why the order of thé Sub- 
poet Magis rate of Monghyr, direct- 

g, under section 476 of the Code of Cri- 


a 


an 
= 


' Yd. A - M ; 
BANSIDHAR MARWARI Y, | EMPEROR, 


minal. ‘Procedure, the prosecution of -the 
petitioner Bansidhar Matweri under sec- 
tion 211 of the Indian: Penal Code jn res- 
pect of .a case instituted on complaint 
in the Court of the Sub-Divisional Magis- 
trate on the 11th January 1923 against 
‘the Junior Sub-Inspector of Lakhisarai, 
Anant Ram, and Auant Ram’s men, 
should ,not be set aside. 


Th facts, in chronological order, are 
briefly; as follows:—The house of Anunt 
(otherwise Ananti or Anti) Ram Marwari, 
adjoins that of the petitioner and 
his- family, and there had been 
feeling between these neighbours over 
g.privy situated in the house of the former, 
which adjoins some land of the latter. 
On the 7th January Anant Ram lodged it - 
formation with the Sub-Inspector of Police 
of Lakhisarai who was on deputation 
at Barhi Station in connection with the 
passing of the Viceroy's train, that .the 
petitioner, a relation, and three peons 
Were mikiig preparation to close the drain 

of the privy as petitioner’s brother had 
gone to Monghyr to institute a suit on the 
subject, | 
and the present petitioner abused him 
and directed his peons to assault him 
with lathis if he spoke again, that the in- 
formant tan away and concealed himself 
in his shop on the other side of the road 
and his assailants then trespassed into 
his shop. As he was busy, the Sub-In. 
spector'srecora of the First Information 
did not reach the Thana until 4 P. M. on 
the 9th, -Meantime, on the 8th, a member 
of petitioaer's family, Murlidhar Marwari 
had instituted a civil suit in the Munsii’s 
Court at Monghyr and had applied for 
a temporary iajunction restrainiag Anant 
Ram aud the other defendants from mak. 
ing or constructing any drain on the land 
in suit, The injuaction, however, was 
not granted until the following day. On 
that day, tne*oth J anuary, about 3-15 
. P, M, Sat Narayan, a cousin of the peti- 

tioner, telegraphed to the Magistrate in 
charge, Monghyr, that the Sub-Inspector 
of Police had caught the three peous of 
petitioner who had been -watcniag that 
Anant Ram snowld not open a drain to 
the ptivy,- had taken him to” kajat 
and had then directed Anant Ram tg 
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ill- 


that the informant protestea 


1-85 
obs , the . drain and the drain 
haau: been opened. On the toth. 


the petitioner filed the complaint in 
respect of which he has been prosecuted 
and was examined ou solemn affirmation 
on the IIth, He stated that at I P. M. 
on the oth the Sub-Ifspector arrested 
his three peons whom pe had posted to 
prevent an escape channel being made 
to the privy of Anant Ram, took them 
to Anant Ram's shop, bound” them and 
marched them to hajat and.had the escape 
channel for the privy. opened by Anant 
Ram’s ' orders, 


The Magistrate directed a local en- 
quiry by Lieutenant Sahi, Deputy Magis- 
trate, who reported on the 17th January 
that the Case.of Anant Ram v.: Bansidhar 
should proceed ` and the complaint 
against the Sub-Iuspector might be dis- 
missed. ^ The escape channel, he found, 
was an old one, the occurrence of the th 
January true and the Sub-Inspector’s 
atrest of petitioners” peons on the oth 
unexceptionable, 


The three peons Were placed on trial 
on a charge under section 448. Ihe par- 
ties, however, compromised that case 
aud the accused were acquitted, There: 
after, the Sub-Divisional Magistrate took 
up consideration of the complaint, and, 
relying on the report of the Deputy. Magis- 
trate that it was intentionally, false aud 
made ase defenceto thetrüecase against 
the petitioner's peons, dismissed it wider 
sectiof 203 and called upon the complain- 
eant to sfow cause why he shoula not be 
prosecuted for maliciously instituting a 
false case in his Court, Çause was shown 
by the p&titioner and his Meader heard, 
and the Magistrate having set out that 
there was no reeson for distrusting either 
the &uquiring. Magisérate’s or the Sub- 
Inspector's conclusions and evideyce, held 
that there was reliable evidence to prove 
that the petitioner's statements that there 
was ng escape Channel, that he teld bis 
servants to prevent anyone making such 
a channel, and that the Sub- -Inspector 
had such a channel opened by Anant 
Ram’s men under Anant Ram’s orders 
were. deliberately and maliciously false 
aad that the case wes brought knowing 
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that there was no just or lawful ground 
for such à charge, and he accordingly made. 
the order in respect of which the revisional 
jurisdiction of this Court is invoked. 
I Mr. G.C. Pal, on behalf of the petitioner 
coitends (1) that no prosecution’ could 
iaegally-be directéd upon evidence recorded 
tinder section 20a, (2); that a prosecution 
for ‘an offéüce tinder section 277 is illegal 
ifthe complainant has not been given an 
opportunity toadduce all his evidence in 
support of his case, anu (3) that’ no 
prosecution” should proceed pending tte 
decision of the Civil Court regarding the 
civil rights of the parties. S 


D 


-. Me first conteation is, in- my opinion, 
not well-founded. The opinion of Suudara 
Aiyar, J., in Tniye-Kachi M aday Eabhat (3), 
is 'quoted'in support of the ‘proposition. 
‘Sais opinion is ‘Shorn of authority -by the 
fact that in thé same case Ayling, .J.; ex- 
pressed the contrary: view, remarking thet 
the wording of section 476 is wide enough 
to:cover the consideration of_other ‘than 
strictly legal evidence, ana -by the further 
factthat, whenSunaara Aiyar, J.,expressed 


the opifiion that it-would beillegalto .gránt | 


a siiction. under section 195 based: solely 
on “an iivestigation conducted under sec- 


* 


tion 202-whether by a Police Officer or by 


the Magistrate himself. Spencer, J., again 


_ expressed a.contrary view. Inmy opinion 
the.^correct “view: was, expressed by 
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Tue third contention also is without . 
merit, The history of the matter, as set 
out above, shows that delay in determining 
Whether the petitioner . committed an 
offence under section 21X as a counter-. 
blast to an occurrence which took place 
rior to the institution of the civil suit, 
is strongly contra-indicated. t 
- The second proposition also cannot be 
accepted in the broad form in whict it is 
stated. But there are certain special cir- 
cugistances in this case. The Magistrate, 
as he states, acted partly on the Police 
report which was submitted by: an Cfficer 
whose conduct was asseiled. Aguir, it 


` cannot be assumed that the charge user- 


section 448 was true because it^was com. - 
promised. It was, moreover, compromised 
before the defence evidence was recorded. 
Accordingly, the Magistrate would Lave 
exercised a sound discretion. in accep ting - 
the evidence to establish the truth ol. his 
complaint which the petitiorer prere: e. 
when showing cause against the projoscc 
order under section 476. There are <lso 
points in the cross-examination of witi esses 
in the case under section 44R«wLich afg eur 
to merit consideration, — . ^" "^ ' -— 
In all these circumstances, I hold ti: t 
the order ‘for prosucution sliou ld” be set 
aside. "But it will be open to“the Sub- i 
Divisional Magistrate to pass an order. 
linger section 476 if, after hésring any 
evidence,—which the petitioner ¢dduces— 
he considers that the ends of justice require 


Ayling? J. < such order, 
. (D) 10 Ind, Cas, $19) ro M. T. T. 47; ar Ty — oa . Order set aside. 
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— 1889—VII. ‘ d Us SUCCESSION "CERTIFICATE 
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——— 1890-~IX, See RAILWAYS ' ACT. 

-——- 1890—VIII. See GUARDIANS AND WARDS.. 
Act. 
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Regulations. 


Beg. 13814—.—X XIX. See BENGAL GHATWALI 
- LANDS REGULATION. 
See BENGAL,  ALLUVION AND 
DILUVION ‘REGULATION. ` 
See ‘(BOMBAY REGULATION, 


: Statutes. 


1915 (5 & 6 GEO.,V, C. 6r). See GOVERNMENT 
OF INDIA ACT. leer 


— — 1825— XI. 
A 1825—XVI. 


j Adiacent lands— fee standing on one falling 


down on the other— Owner'of adjacent property, 
right of., a T 


If-a tree:standing:on one pérson’stland-falls - 


down, and part'ofit/when:fallen lies on another 
person’s-property,that:person is-entitled -to -call 
-upon-the, owner_:of,the property where, the -tree 


. ,stgnds:to remove-that portion of the tree-which 


‘has fallen on his (the latter's) property and if 


. j5hedoes not:do.so, heijcan.remove.it himself. 


` Pat MAHABALI DASIN v. MANU MANDAL - 898 


^ SA d ininistrütion-—JPecree for administvation' of '23tate 


y 


zs 
E 


` and a Receiver appointed for the purpose. One 


—Subsequent decree on, morigage—Decree directing 
sale of imorigáged propériy Gfter discharge of debts 


can proceed iat: once. 
One F. executed .three deeds of gift in favour ol 
two of her sons‘and-one' of: her daughters. These 


A y 


of the sons in.whose-favour one of the deeds of 
gift wa „executed mortgaged some of.the prop- 
éerty.. The ‘mottgagee, brought’ a -suit on the 
mortgage and dbta’ned ‘a decrée directing sale 
of asmuch of the .mortgaged p opetty as was 
found after the liquidation .of debts to be the 


: «property. of .the moitgagor. The -decree-holder 


took out execution of the decree: 
Held, thatthe.execution ofthe mortgage-decree 


‘could Wot be taken out so long as the debts due . 


by the estate.ihad.- not been paid off. Pat 
_Firm oF 8mvAM LAL GOKUL CHAND v, Jami, 
A = AT - “ . - > : 
Aüminfstritor-Generals Act (II .0£41874),-s. 5 
A alo General's Act (III of u 913], 
s. 42——Rules framed by Madras Government, v. 
ii (3) (e) — Adminisivation commenced under 
Actiof:1874e-Fees payable to Administrator- 
General-— Computation, method of— Interpretation 
of Statutes. ` d. 2 : 
sIn the case of the administration of. an.estate 
which commenced before the Ist Apri] 1914, -the 


amount which the .Administrator-General is to 
e i.ureceive. s.a.percentage on the value of the assets 


distributed, provided they have, before distribu- 


> tion, been collected by him ; with the result tha$ if 


aitherege:a rise inthe value of the estate sigce collec- 
tion he gets a larger amount by way of commis- 
sion, and if there is a fall.in the value of the estate 
his commission decreases proportionately. 


ty Ren. Schwabe, C.. J.—Ihe first principle. of: 


the interpretation of a Statute is toltake the 


- INDIAN CASES. 


` .¥./ABDUS: SATTAR, 1923 A. I. R. (A:):565 


487 


. members ‘and such fact .of adverse ;holdi 


[1023 
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ordinary interpretation of the words, and it is 
only in cases in which there might be more than 
-one ordinary interpretation of the words that the 
¡Court has-to look -to anything outside to arrive 
at the meaning. .M_ADMINIsTRATOR-GENERAL, 
“MADRAS v. V. V. RAMIAH, 43 M. L J. 347; (1922) 
M. W. N. 57x; 16 L. W. 711; (1922) A.I R. (M) 


491 182 
Administrator-General’s Act (IH of 1913), s. 42. 
See ADMINISTRATOR-GENERAL'S AcT,1874 182 


Adoption—Adoptive father reserving free power — 
of management, effect ‘of.. See HINDU Law— 
* MITAKSHARA | “+ 4220 


Adverse possession Assertion of  under-pro- 
prietaryititle by tenant ‘injudictal--proceeding s— 
Limitation, commencement of. SE m UR 
A person. who is inpossession of 'land. asa tenant 

cannot, by.a mere .assertiog in a judicial.pro- 

ceeding and the..lapse of twelve.years „without 
that àsseition having been successfully tchalleng- 
ed, obtain ‘a title as an under-proprietor to the 
land. P'O MOHAMMAD Mumtaz VAI -KHAN-Y, 


aMO S mir GI. R. (POCO TER: b 
. by Receivér—E Xeculion. of snorigage-decree whether ` JUAN SINGH, (1923) AI. R. (P. C.) .118; 21-A. 


L.J. 757; 45 A. 419; 26 O.C. 231; 45 M. L. J. 
0239.0. .& A. L. R. gor; 10.0. L.ij]..333  . -476 
——— — Burden. of proof. Mz RE 
Where.a. suit:for .possession -is-resistéd on the 
ground of acquisition oftitle-by prescriptionrit is 


—— 


:not.for the plaintiff to ‘prove his-titlé within I2 


years; rather the burden .of.prdof is on the de- 


-4fendant to prove his title »by adverse ~ possession. 


Secretary of State v. :Chelikani Rama Rao,;35 Ind. 


(Cas. 902; 39 M, 617, :31 M. L.-J. 7324720 C7 W. 


N. 1311; (rgr6) 2 M. W. N.-224; 14 A. L. J. 1114; 
20 M. L. T..435; 4 :L-'W. 486;.18 “Bom, L,R. 


11007; :25 C. Ty. J. 69; 43 I..A. -192 -(P. Cyand 


Jat Chaud.v Girwar Singh, 52. Ind. Cas. 3667 ‘17 
A. Li. J. 814; 41 A. 669, relied on, -A RAGHA "Mar, 
'879 
— Co-owner-— Hindu -. Law—- Joint family — 
Partition, partial —Member left in possession of 
wndwided property,. possession of, .nature-of. 


Where a memberof a jointfamily is- in posses- 
sion of joint family properties and a partial parti- 
tion takes placeleaving him, however, ‘in posses- 

-Sion of. certa n properties not divided between the 
„members, h s possession ‘will still continue fo be 
the possession of the other members ot the family 
though -they-may have been divided, tÍl some 
event happens which renders his possession ex- 
clusive or hostile to theothers. ` AE 


Vaidyanatha Aiyar v. Aiyasamy .Aéyar 
1 Ind. Cas. 408; 32.M, 191; 5M. L A kh 
J-.941, followed. bi 


æ 





x 


. T. 49; 19 M. Iù 


Such possession will not be treated as ad verse or 
hostile unless it appears that the personin.posses- 
sion has repudiated the title of: the. other 
brought home.to the other members. ofthe family 
either by information to :that effect given to 
them or by outward .actge of exclusive owner- 
ship ef such a nature as toegive notice to the 


e M . 
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/ P" 2 
other memibers: that: adverse- possession, and’? separated; Hindus. Ac UMAN. SHANKYR. v: AISEA- 


disseistnareintended to beasserted? , 
Jogendra- Nath. Rai v Baldeo-Das; 35:C. 982;.12: 
C., N? 127;:6.C@ Ij J: 735, followed) Mi 
RAJAGOPALA. ATVANGAR: v. 
AIVANGAR,..(1923):M; . W. N. 636;.45°M:: Ir J: yo 
: SEN , 1018: 





Co-owners—Ouster — Limitation, «com: 
mencoment of — Acquisition of limited interest. 


“Where possession. can-be referred: to ‘a lawful. 
title it cannot be said-that-it is-illegal: and; that it- 


iscadverse-tó a ‘co-owner. In-order to have’ thé . 


Statute of Limitation rim against-a :co-owner there 
e be actual ouster.-or: some act:equivalent!to: 
ouster. E ; 
Defendant, a co-sha er:landlord ofithe plaintifis;. 
obtained a decree for-his:share of-the-rent-in rès» 
pect of a: non-trgns erable- occupancy holding 
ia the possession of a tenant-and‘ in execution. 
of. the decree purchased thé: land:himseif and: 
entered into: possession. Moré’ than- twelve-years-. 
atter the plaintiffs sued: for:jointvpossession with: 
the’ defendant; ; ija 
Heid, (1) that the purchase by the: defendant: 
did not confér'any title'on him.and whens he 
went. into- peéssession such: ^ possessions was” 
illegal against his’ có-sharerst and was-eqni- 
valent to an ouster of the plaintiffs ando 
limitation commenced to run against them as 
regards the right’ to. possession of the---land- 
from: the- daté when the:defendant> took‘ actual 
possession: and that the suit was, therefote, barred 
by: limitation; - ' ML 
'(2) thatalthough the defendant didnot: deny'the 
plaintiffs’ right to receive rent according: t6 their 
shares he acquired by adverse possession. the 
limited interest! ofa tenant. GO BHAIRABENDEA 
NARAIN: Roy v. RAJENDRA-NARAIN-Rov; 50 C. 
487; (1924) -Au I. Ri (C.) 45 18 


————, Finding of, whether finding . of, Jawor 
.fact. See PLEADING 51 


Hindu’ widow-in possession——Presump- 
tion of separation, whether: arises— Rever- 
{stoners, right of, when- extinguished: - 


, Unless. it-is clearly-shown.that-when-a Hindu- 
widow took: possession she professed to. doit 
as- Claiming only the limited’ estate- ofa widow, 
if-would be impossible to hold-that the rights of^ 
the reversioners were not extinguished, after 
the lapse.of the statutory periods: ^ 3, - 

- Lachhan, Kunwar v. Manorath' Ram,22 C. 4453 
22 I.A. 25; 5: M. L. J. 11 Rafique and - Jack- 
son's P; C, No. 136; 6 Sar. P. C. J[2523p11 Indo Dec, 
(N. S.) 2907 (P. C, -fo lowed. : 

' Satgur- Prasad’ Y, Raj- Kishore- Lal; 55 Inds. 
Gas. 486; 42-À 152; 22 Boms L. R: 451; 2-U.. - P. 
L.R. (P.C.) 55; (1920) M. W. N, 3324. C, W.N 
394; 38 M, L. J. 2595 18A; Lj. J 2353-11 Tia Wa 384; 
40:1. A. 197; 27 Me 1; T, 200 (P;-C.), relied-on.. 

: Batjnath:Prasad Singh v. Tej Bali Singh, 38 Indi. 
Cas. 894; 14 A. L. J. 9135384: 590, distingu shed. - 

‘The mere-fact thaba-widow’s name is:entered | 
in the sevenie papers doesnot necéssarly raise- 

the ipresuniption:. that-she' ‘ig. the: widow -~ ofig- 
a al . e 


e t 


SOUNDARARAJA:- 
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mana Intermittént user—Pond—Possession;. 

whether: follows. title.. 

User of, an. intermittent nature. accompanied 
by. zio assertion of.right.is.a-very common pheno- 
menon-in:this. country. anda arouses- no opposi- . 
tion: Such user, does not amount to: : adverse', 
possession, m AK 

In the case-of*an ordinary nátufal'depression 
which for‘some months" each year after ‘the rains 
holds rain water and is not susceptible ' of^actiial 
physical -posséssion’ by the legal-owner, posses- 
sion, must bé deemed. to follow” title, unless the 
usurper-cas prove long and ‘continuous’ exclusion~ 
of the rightful owner. L. BHURU v. DATU-RAM, 
(1922)-A€ LR: (L.Yy5974J L'J*46r 989 
— Khoti khasgi ./ands—Partition, . absence 
0f-—Division- among, different branches, effect.of.- 

- Whete:there- has been,ne.general partition, of -. 
khott khasgi lands, members of différent branches: 
would hold their shares for reasons .of con- 
veniencesand.not:for-the-pürpOse: of?partition-in- 
the-striotsenseof theterm, , and! no ‘mémber of a 
branchiwould*acquireititlé-by’adverse: possession 
in any:cf-the:;Tànds; ` B? MOHIDDIN: v; IBRAHIM, 
` l i $ XS $ 3 =i - 161 = 
Limitation, coinmeücement, of; Sês, 








| LAMA tion Act, SCHI L; ARE, 144; : 
: User of vacant land—-Pleadings— New? 
. issie ins appeal —-Obiécilon- not: raised byv other 

party, effect of.. ` AERA 

“Iha süitfor^ possessión of!land/ it^ appeared 
that theland'inisuit had been lying unoccupied» 
fOr màry years ‘atid-the* Münicipal- Board: had> 
been using itfor depositing refuses Itwas'found,- 

however, that*Some"tén! years" béfore-stiut- the 

Board made it pucca., The Trial Court decreed: 
fhezsuit-but- on: appeal’ thes Board. raised the 
plea that even if thé * possession ofthe. “Bodrd’ 

was’ moti- found: to: “be: adverse; fis was 

entitled to thé' benefit'of:section" 51-of the Trans-' 
fér-of Property“ Acti. Notice-of this: plea “being 
raiseó vas given-- tó-the: plaintiff” who: ‘took-101 
objéction+ ,to-it? lu' second appeal: bekoré- the 

‘lish Coit- it was ‘urged-that? this-pléas 'ought» 
iot to- have been allowed to beiraisedz — . — 

'- Held; (1) that'as the issue was raised:with" notice: 
to? and coment’ of; the -plaintif jt could" have: 
been eniértainéd-by the! Appellate: Court; - 

(2) that’. until “the - Jandi wasi- madè . pucca 
the acts: alleged on» the! part! of: the: Municipal 
Board wege-not. sufficiént, ton amount. to». diss 
possession“ ofithe- plaintiff 015 to'cónstituté* ad=: 

ossession. = - DEP. ANE. | 

VE Fami ^ Gurseljé. v! Goculdas! Madhowji, 16. 
$.38; 89 Ind Déc: (mi $:)o703;-fóllowédz: Ad 
MAQBUL HUSAIN v. AHMAD HUSAIN, (1923 a. ILR. 

(&.):557^ ^ .- 20 t 88 
Agra Tenancy Act (II of 1901), 15. 4;168-—" Land,” 

“meanings of —Proprietarys vights,. whether can 

Be-acguired víin'grosess | vs 

4 aa defined in:section:4-of the Tenancy: 
Act, cisilimstedito jland which is let or held for. 


rS M 
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Agta Tenancy Act—contd, à - Agra Tenanoy Aeb—contd. ^ — : 
agricultural purposes, and doés not include areas the Act, ds conclusive only to show that 
covered by gtoves. : the land was a fixed-rate tenancy at the time 


Kesho Parsad Singh v. Sheopargash Ojha,64 Ind. 
Cas, 248; 19 A. L. J. 749; 44 A. 19; 3 U. P. L. R. 
(A.) 117; (1922) A. I. R. (A.) 301 (F. B.), followed. 

ection 158 óf the Tenancy Act has not appli- 
cation to groves, and proprietary rights therein 
cannot be acqu red. A KrEsmo Dass v. HANUMAN 
PANDAY, 21 A. L. Ja 576; 45 A. 640 924 


ss. 4 (D),. 58, 68,°194 (8)—Co-sharer 
entitled to collect rent-Ejeciment suit by him, 

-4f maintatnable. 

_Aco-sharer whois entitled to collect the entire 
rent of a tenart is, for the purposes of the Agra 
Tenancy Áct,'a land-holder and is entitled to eject 
the tenant. : 

. Jhamman v. Farrukhabad, Sel, Dec. No. 2 of 
1910, followed. | i 

Section 194, sub-section(3), applies only to cases © 
where one of two or more co-sharets is not entitled 
to sue alone. A MUNESHAR TEWARIS. MAHESHA 
KUERI 197 


— — — ga. 8, 98 to 80— T hekedar, whether tenant 
—Fized-rate tenancy, creation of-— Pleadings— 
Events happening during pendency of suit, 
consideration of— Technical objections, value of. 

_A thehedar is a tenant for the purpose of apply- 
ing the provisions of the Agra Tenancy Act, and 
the I idea of sections 23 to 30 of the Act re- 
garding the right of sub-letting are applicable. 
to a thekedar. - PES 

Natha v. Miankhan, 2 Ind. Cas. 552; 6 A. I, 
J. 649, followed. 

A fixed-rate tenant is defined in section 8 of the 
Apra Tenancy Act and a person who does not 
come within the definition cannot be classed as a 
fixed-rate tenant. 

A fixed-rate tenancy cannot be created by con- 


tract. 

Bachcht v. Bachehi, 28 A, 747; 3 A. L. J. 51 
A. W. N. (1906) 219, followed. iis 

Court? sit for the purpose of administering 
justice and where the rights of the parties are 
clear, a Court is not debarred from doing justice 
by a merely technical objection. e 

Plaintiffs brought a sut for possession of prop- 
erty on the basis of a gift from their father, The 
suit was dismissed on appeal although in the 
meantime their father had died and his right to 
the property in suft and the plaintig's right of 
succession to their father were admitted : 

Held, that the plaintiff's suit must be decreed 
on the basis of inheritance and they must not 
be relegated to a fresh suit merely because they 
had not asked for an amendment of the plaint 
or becausg an amendment would affect the na- 
ture of the suit. A Inner Dro Rar v. RAM 
CHARITTER RAI, (1923) A. I. R. (A.) 560 97] 


—————-eg. 9, scope of—Eniry as to fmved-vate- 
tenancy in Revenue papers— Presumption, 
‘whether rebuttable. l 
“The presumption about the correctness of the 

entry made at the time of the last revision 

of records before the commencement of the 

Agta. Tenancy Act, mentioned in section 9 of 





the entry was made. There is no presumption 


. that the nature of that land can never in future 


be altered, ‘The mere fact that the land continues 
to be recorded as a fixed-rate tenancy cannot neces- 
sarily mean that it has ever remained such a 
tenaucy; and evidence can be adduced to show 
that it has altered its nature subsequent to the 
date ofthe entry, Such an alteration may be 
effected by, surrender, ejectment, express agree- 
ment with landlord or merger. 

Per Sulaiman, J.—Section 9 of the Agra Tenancy. 
Act in terms is not confined to a dispute between 
landlord and tenant. It is quite generalin its scope 
and is applicable to all cases where a dispute as to 
the nature of tenancy arises no matter whether 
that dispute arises against a landlord or not, 

Per Lindsay, J.—The scope of section 9 of 
the Agra Tenancy Act is strictly limited 
and the rule laid down in that section 
can only be applied in litigation arising 
between a landlord and tenant, when the matter 
in issue between the landlord and tenant is the 
nature of atenancy. f 

Jainath Pathak v. Kalka Upadkya, 13 Ind. 
Cas. 643; 34 À. 285; 9 A. L. J. 238, *elied on. A 
Saso NANDAN v. BALGOBIND MISRA, 21 A. L. J. 
697 | . 647 


ss. 10, 84— Transfer by proprietor, effect 
oJ — Usufructuary mortgage of proprietary ‘rights 

—Sale of equity of rvedempiton—Position of 

vendee— Vendee in possession by arrangement 

with vendor—Sutt for arveays of vent, whether 
maintainable. 

When a proprietor makes a transfer, he loses 
his sir and Ahudkasht rights under section xo of 
the Agra Tenancy Actevenintheland which he has. 
been cultivating for 12 years and becomes an 
exeproprietaty tenant. i 

When a proprietor executes a usufructuary motta 
gage of his land and then sells the equity of re- 
demption, the vendee does not acquire Ahudkashe 
rights in the holding. i 

Tf the vendee by private arrangement with his 
vendor, obtains cultivatory possession of the hold- 
ing he can be sued by the land-holder for arrears 
of rent under section 34 of the Agra Tenancy Act. 
A GULAB SINGH v. SHIB LAL, 21 A. L. J. 3314 
(1923) A.I. R. (A) 347 286 


———— 8g. 99— Joint cultivation.. deiermined— 

, Person in joint cultivation of holding ov part 

thereof, whether can redeem mortgage... 

, If one parcel of a holding is mortgaged and an- 
other parcel is-free from the mortgage, and a 
person isjointin cultivation with the mortgagor 
in the latter, that is enough to give him. a right to 





. redeem the former. 


‘If the entire holding is mortgaged the fact that 
a person was in joint cultivation with the morte 
gagor before the mortgage would equally give bim 
a right to redeem the mortgage. . 

Jointness in cultivation is determined 
by the efact of cu'tivation itself and not eby its 
extent, A‘GanesH DIN v, LACBMAN.SINGH . 756 
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———— s. 84—-Squaiiey in possession without 
consent of landlord—Occupancy rights, when 
‘accrue—-Zemindar, whether can sue for ejectment. 
Where a squatter has been in possession of land 
without the consent of the landlord his occupation 
forany numberof years would not vest him with 
the rights of an occupancy tenant; but occnpancy 
rights would commence to accrue from the date 
the squatter commences to pay rent. 
he question as to when a presumption arises 
that the possession of a tenant is without the 
consent of the landlord depends upon the facts of, 
each case. 
It'is open to the zemindar to treat a squatter 
as.a tenant.by bringing a suit for ejectment against 


rmm. 

Babu Sat Narain Prasad. v. Ram Kumar, Sel. 
Dec. No. 3 of roro, followed, A CnHHAJJU v. 
JHABBA r 68 


—— B, 86— Rent, whether includes produce of 
grove—Suit by grove-holder for value of fruit wrong- 
fully appropriated by- zemindat— Jurisdiction. 
The produce of a grove which the grove-holder 

is liable to render to the seminday comes within 

the definition of rent. 

.Raghubiv Raiv. Madho, 41 Ind. Cas. 908; 15 
A, L. J. 623; 39 A. 605, followed. 

Plaintiff, a grove-holder, sued the zemindar 
claiming the value of fruit wrongfully appro- 
priated by the latter: 

Held, that the ifitention of the framers of the 
Tenancy Act was to include a case like the pre- 
sent within the jurisdiction of the Revenue Court. 
` A RABI PRATAB NARAIN SINGH v. RAM PRASAD 
BuARTHI, 21 A. L. J. 646 502 


ss. 95 (a) 167—Sutt for declaration of 
occupancy rights against zemindar and co-tenant 
— Jurisdiction of Revenue Court. i 
Having regard to the provisions of section 167 
of the Agra Tenancy Act, a suit by a tenant under 
section 95 (a) of that Act against the landlord 
and a co-tenant, for a declaration of occupancy 
rights is cognisable by a Revenue Court, and not 
by a CivilCourt, A KHAIRUDDINy. SAHU GULAB 


Das 





s. 164—Co-shavers—Suit for profils— 
‘Gross vental— Arrears, whether can be allowed 
—Compensation paid in Land Acquisition 
proceedings, whether recoverable. 

In a suit for profits against a lambardar it was 
found that the amount of arrears was probably 
large, the village was cannal irrigated, the bulk of 
the tenants were occupancy tenants, and the 
defendant had not filed proper and correct ac- 
counts, The Court passed a dectee allowing pro- 
fits on the basis of gross rental: 

Held, that, under the circumstances of the case, 
the decree was a proper one. 

Where, in-a suit for profits against a Jambar- 
dar, the Court gives a decree on the baiss of gross 
rental, it cannot allow in addition any sums 
collected on account of arrears of previous 
years. à aa 
A co-shater cannot in a suit for profits, p 
his share of the compensation paid to the 





! 6 
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day under the Land Acquisition Act, in respect - 
of the acquisition of a plot of land, as the amount 
of compensation cannot properly be treated as 
sewai ' income. CHHAMMI LAL v. SUKHRANI 
‘Kunwar, (1923) A. I. R. (&.) 537 * 19 


ss. 165, 177 (e)—Suit for profits—- 
Question whether defendant entitled to share in . 
profits, whether question @f title — Appeal, 
whether lies— Revenue papers, entry in, value 
of— Alieration of entry after institution of 
sutt, effect of. . | 
The question arising in asuit for profits whe- 
ther the defendant isa mortgagee of the pro- 
prietary right or has no right in the share in 
dispute is a question of title within the meaning 
of section 177 (e) of the Agra Tenancy Act and, 
therefore, at appeal lies in such a suit even where 
the value ofthe suit is below Rs. roo, 
Kalyan Mal v. Samad, 18 Ind. Cas. 244; 35 


| Å. 157; x1 A. L.J. 118, followed. 


In a suit for profits the entry of the plaintiff's 
name in the Revenue papers as a proprietor must 
be taken as conclusive in his favour irrespective 
of the fact whether it does ot does not correctly 
represent the mutation order on which it is 
based. 

Durga Parshad v. Hajari Singh, 1x Ind. Cas. 

“116; 33 A. 799; 8 A. L. J. 1025(F. BJ), followed, 

Where the plaintiff in a suit for profifs is a 
tecorded co-sharer atthe date of the institution 
of the suit, his right toa decree will not be taken 
away byan order subsequently passed by the 
Revenue Court removing his name from the 
khewateven though the orderis based on a finding 
that the original entry was wrong. 

Lachman Prasad v. Shitaba Kunwar, 59 Ind, 
Cas. 639; 43 A. 177; 18 A. L. J. 1008;2 U. P. I, 

R. (A) 386, followed. A DmurRJA v. MITHAN LAT, 
(1923) A. I. R. (A) 562 014 


Amendment of  plaint—Disctetion of Court — 
Amendment, effect of. See Civi PRocÉbunx 
CODE, S. 153 817 

Appeal (Civil)-— Appeal against dismissal of applica- 
tion to sel aside ex parte decree— Fallure to` file 
copy of d'smissal ordey— Appeal, competensy of. 


fo an appeal against an ultimate order dismissing 
an application to set aside an ex parte decree, for 
non-compliance of the conditional order granting 
te-hearing, it fs incumbent on the* appellant 
to file a copy of the order of dismissal along with 
a copy of the conditional order. His failure 
to do so, however, is a technical defect and would 
not on that ggound render the&ippeal incompetent. 
‘O INDAR SINGHyv GURDAYAI, SINGH 
—, competency of—Order of Sbeciat 

Judge refusing to set aside abatement of an appeal 

a d id Tenancy Act (V I I I of 1885), s% ross 

109 > € i = . 

An appeal lies to the High Court from an order 
of a Special Judge refusing to set aside the abate- 
ment of an appeal pending before him and arising 
out ofasuit under section 105 of the Bengal 
Tenancy Act. C KRISHNADAS ACHARJEE Crow- 
pHURYv, SaMSAN ATI SHEIKH, 37.C. L.J. 130; 
(1923) A, I. R. (C,) 431 ^ 95 


et c d 
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^ 


Joint “decree, appeal  against—' 
Some decree-holders not made party, effect of. 
See CIVIL PROCEDURĘ CODE, O. XXII, R. 4. 14 


» 








decree—Court-fee payable. See Court FEES’ 21 


, new issue in—Objection not raised by 
* other. party, effectgof. See ADVERSE POSSESSION 


€ 
Objection to document admitted- by 

First Court, whether enteytainable. 

Tt is ‘too late in appeal to object to the admissi- 
bility’ in’ evidence oí. documents, for instance, 
answers to interrogatories, which have been. 
admitted without. objection in the First Court. 

Shahzadi: Bégam v. Secretary of State, 34 C. 
1059;9 Bom. L. R. 1192; 6 C. L. J. 678; 2. M. L. T. 
439; 34 I. A-194 (P. C.), followed. L RAM CHAND 
v. BANK Or: UPPER INDIA, LIMITED, DELHI; 3 L. 
59; 24 P. W. R. 1922; (1922) A. L R. (L) 281 187. 


- Order on application for substitution 
made after expiry of limitation, whether appeal- 
able. See-Crvm, PROCEDURE CODE, .0.- RET. 
R. 3: ri 


(First)— Printing. documents—Practice-— 
Adjownment-for-printing, whether.can be granted. 
The practice of' the Lahore. High Court with 
regard to,the printing of records in first Appeals 
is, that the oral. evidence is. printed at the 
expense of the appellant, whereas documents are 
rinted at. the expenses of the party desiring it. 
It is not the duty of an appellantto get those 
documents printed on which the respondent 
relied in the Court below. 

Th- the absence of areasonable excuse for the 
failüre-of a-panty to .get the necessary. documents 
printed the Court will not adjourn the hearing .of 
a case to enable it to get them printed, L KARTAR- 
SINGH v. HABER SINGH; 5-Le- L..J. 190;¢(1923) p 
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R. 41«):255» x 385 
—-————-(Sécond)—Adverse ‘possession; finding of— ' 
Finding of fact‘or laws. See: PLEADINGS: 51. 

a. 





Error as to admigstbility of 
evidence, . ` » vi M e 

When the defect in. the judgment of. the lower. 
Appellate Court ig. due to am error as'to. the. 
admissibility og. evidence, its. findimgs. can. be 
impeached in: second appeal. © Tara. KUMAR 
Gaosg v; KUMAR ARUN CHANDRA SINGH, 36 C. L. 
J. 389;. (1923) A. I. R: (C.) 261 383 


——— Finding: based om inferences 
from decuments, whether one of fact. 

A'finding based on inferences to be dérived 
from -dagumentary evidence is a finding of fact 
end cannot’ be disturbed- in second appell. 

Lachman Lat v. Kanhaya Lat, 2: C. 600; 
z2'I. A. 51; 6Sar- P. C. f. 558; x1 Ind’ Dec. 
(N^ $.)!405 (P.C), followed. O° BINDESHRI 
PANDE J. SHEO RATAN PANDE, 9 O. & A. L. R. 443 

; ee 811 
A Finding: of: fach— Inference 
drawn from facts, BEETA 
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Mortgage suit— Order granting person al 


RAM v. EMPEROR, 9. O: 
5 53 Ie J. 799, 


* [19237 
s 
Appeal (Beoond)—ooneld. 


x 

"Where a-Courtof firstappealdtaws-aninfetence. 
from the facts of a:case that the consideration 
for abénd. sued on was the withdrawal'ofa non- 
compoundable case, the High-Court cannot; in 


-second- appeal, question the: correctness-of. the. 
inference, Pat-R.-S,. Brow-o.- SHEO GULAM-LAr. 


843: 
n: Finding- of’ fact — Wionz 
inference fron facis— Gift, tncompleté-for- want: 

‘of acceptance. 

In second appeal it is not the. business of 
the High Courtto assess the value of“ evidence 
relied upon by the lower Appellate Court” Nor 
does‘a wrong inference from facts entitle the 
Court to interfere witha finding of fact in second 
appeal. 

A finding thata giftwas incomplete for want. 
of acceptance by the donee before” revocation 
isa finding of fact a'd cannot be disturbed^in . 
second appeal. O NANHU v: RamM:Davar,-9-O,- 
& A. L. R. 460- E s 818 


New point, whether cambe raised. 

A new plea involving questions of fact cannot 
be raised in'second ‘appeal: OQ! RaAGHO PERSHAD 
v. SECRETARY OF STATE FOR INDIA, 9 O.L. J. 629; 
(1923) A. I. R: (O.) 114. æ 969 


————— Proprietary. vighis, finding.as. to 
extent of— Finding of faci——Pleadings— Court, 
duty of—Costs— Clerical evrov—High Court, 
power of, to correct.: . 
A finding:as to the extent of the proprietary 

rights of a vendor in immoveable property: sold. 

by. him, arrived at upon a:reviéw:of-the: entire 
evidence, is a question of fact, and cannot-be: 

challenged in second appeal. . E 
The duty, of a Trial Court-is-to. do-no' more : 

than try out a litigation on the pleadings of:the 

parties and on the facts raised and"put'in- issue 
before it, and not to anticipate and- meet befóre 
hand any objection to a plaintiff's suit which- may 
possibly be raised at the stage of- second. appeal. 
Where a suit is tried 'out on a particular-basis, 
the decision arrived at ought not in second appeal: 
to'be interfered with upon a plea which was'/ not 
merely not raised by the defendant in the Courts- 
below, but which is contrary to and inconsistent | 

‘with the.position there taken up by the defendants. 
Where a High Court is seised of a matter 

as a Court of Appealit has power to eorrect a cleri- 

cal error as to costs. A IQBAL HAIDAR KHAN v. 

WasIFATIMA BIBI, 45 A. 53; (1923) A. I. R. (AJ 

358 .. 1004 








—————— — ———— Question of applicability of s. 41, 
Transfer of Property Act—Question:: of.fact or. 
law. See PLEADINGS ® - . . 907- 


— Remand: order, form of; See 


CIVI PROCEDURE CODE, O. XLI, R. 25° ^ 892, 
Approver—Complicity not — Proved--Statement, 


whether admissible. 2 

The statement of an alleged. approver who. is 
not proved to have participated. in the offence. 
is naj admissible againsf'the accused. O SANT _ 
&À. L;.R.. 324; 24.Ct. 

| eoo g 944 


P . 


-by the plaintiff to an arbitrator in London. The 


! 
“Vall 74] J GENERAT INDEX, "81053 
: vApbitelition — Agreêment ^: do.ezfer sto arbitration. .Arbitradon-:concdld. ^ ci 1 an 


in England Awari— Judgment on award in 
idefault—Suit-on judgment, whether maintainable 
in India—Suit on award—- Irregularity in pro-- 
cedure, whether: good defence. e 


‘By a'contract in writing-made in London the 
parties agreed to refer any differences arising 
out of their transaction ''to arbitration in London 
in the usual manner" and to abide'by the award. 
Differences having arisen'the dispute was referred 


award under O.: XXIII, r. 3 ofithe | Civil ;Proce- 
.dure Code: : fe : 
-Held, that the. Court must be deemed to have 
exercised ,its powers:to supersede the :arbitration 
:and deal with the:suit and the order was, there- 
tfore, perfectly -valid. -M :ALAGU  :PILLAI v. 
‘VELUCHAMI, : (1923) M. W.N. 331,509! :32. M. I. 
YP.369; 18:0). W..265 45: ML, :J. 70; (1923) A. I. 
BRM 576 .. e - +609 


defendant did: not, however, take any part in the 
arbitration and'the artitrator gave his award in 


favour of the plaintiffs who recovered judgment . 


in an English: Court and then brought the present 

suit to recover the amount: 
Held, (1) that the action upon ‘the judgment 

could not be maintained asthe judgment had been 


—————  ‘Trregulavity n proceedings— Failure to 
objeci — Waiver. x ee 
A party to -an arbitration: havitfg knowledge 

of an irregularity in the proceedings cannot: lie 


-by without objection and take bis. chance of an 


award in his favour and then, when 'he-finds that 
the award has gone against.Bim, .seék to set it 
aside on the ground of the ‘irregularity to which 


irregularity' not appearing onm the -face | of ^the- 


entered in default of appearance and the action 
-had not been tried on the merits;  - 

(2) that the suit was, however, maintainable on. 
-the award and ay defence on the ground of 


-he -failed toobject. RU: GUNAWA v.'U./PYINNYA- 
DIPA, .I-R. 15; 2 “Bur. L. J. 303 (1923) 4. 1 CR. 
+(R.) 187 ue se 6 
: eh A ————— Reference to several avbitrators —- Award 
award was excluded by thelaw by which “both mas É ^ or 
the. parties-had: agreed to penned: PC OppEN-. . mais by 6 same GEDE A Uf Essig AN 
HEIM v. MAHOMED „HANEEF, 45 M, 496; 26 C. W... Or a reference to several'arbitrators together, 
‘N,-642; 30-M.;L. T.,291, 4.U. P. L. R(P.C.)g6; ‘WHER there -is no.clause providing:fót anvaward 
16 L.W.33; (1922) A. I. R.(P-.C.).:20, (1922):M, ~ made by less than all the arbitrators heing-valid, 
W.N. 395; 42 M. L. J. 422; 5 4 Gon I. Rer 45; .each of them must act personally in performance 
36. C. L j- : i gig of the duties of ‘his * office, -as if ‘he+weretthe- sole 
vule J 4 dd arbitrator; for, as the office is joint, if -one ‘refuse 
Award—Decree on award— Amendment or omit toact; the others can-make no valid award. 
of .award—-Executing Court, jurisdiction of. 





It 15 not enough that tp E a “join in 

. um | | Pa Z4 ^ deliberations, for the.concurrence.of.all.the arbi- 
Where -there -tas been -a valid - reference to trators-in:the-award:is. essential,.and.an -awgtd 
-made-by-some only of ‘the arbitrators -is‘ invalid. 
United Kingdom Mutual Steamship Assurance 


«arbitration, the decision-of.the arbitrator is final;. 
where, however, there:is, on the face of the award, 


a patent.inconsistency, such.as a flat-.contra- 
dictionin, measurement, or a mistake of arithmeti-: 
cal .calculation, ;it is.open to .the Court to. 
which application is made:for,filing the award, 
on a patent error of that sort being pointed 
out, to send the , award back to the arbitrators 
to correct it beforea decree is passed in accord-~ 
ance with it. But anything. of this kind . cannot- 
be done in.execnution proceedings. An execution: 


Association v. _Housten, (1896) x Q. B. 567; 65 
L. ;J..Q. B. 484, Gurupathappa v. ‘Narasingappa, 
7 M. 174; 2 Ind. Dec. (N. S.) 707, Muhammad 
Atid v. Muhammad Asghar, .8 A. 6a ; A. W.N. 
(1886) .2; 4 Ind. Dec. (N. S.) 1068, 'Làla'v. 
` Abdus Samed, 17 Ind. ‘Cas. 320; 16 ^O. C. 
94, Gur Bakhsh Singh v. Chutta Singh, 47 Ind. 
Cas. 960; 5 O. L. J..471, Lachhman ‘Byasad-v,. 
Pran Naih, 65 Iud. Cas. 339; 80. L. J. -585 ; 


Court has no such jurisdiction. A Har PRASAD 
v: RAGHUBAR DAYAL, 21 A. .L, J. 541; 45 A. 628 
i 817 





Le 


Award, “partial, validity of — Intention of 
parties—Party preventing completion of award, 


(1922) A;-L.'R..(O:) 108, relied ‘on. :0` NAND 


KISHORE v.:-KISHORL LAL, 10.0. L. J299 O..& A, 


L.R. 534; (1923) A, I. R, (O. ) 181; 26 O. C 350.999 


‘Bengal ‘Alluvion and “Piluvion, ‘Regulation 
_ (XI 0f 1825), s. 4— Alluvion and ‘diiuvion— 


whether can object—Cipil Procedure Code (ct 
V of 1908), -O. XXIII, y. 3—Award,: -- 
whether can ‘be recorded as adqusiment. 


Emerging. of land on | opposite bank ` of 
yiver— Land, whether’ cat be, iveated as, as- 
cretion to estate-—Estate permanently’ settled—~ 
^ Liability to pay revenue “for accretion—Sale in 

default of payment of revenue— Noticeto proprie- 
` ors, whether necéssary— Bengal ` Land “Revenue 


There is:no rule of law- that. a. partial:award is - 
invalid, The question has-to be-decided ou the _ 
intention of :the .parties,the -matter being a. 2 : r3 
subject of:contract between them. . | Sales AM (X I of 1859). PM 

"Where one.oftke parties prevents the.com-, Iu a suit by the Secretary of Stateeclaiming 
pletion ofthe award by:his own conduct, he cannot a.declaration -òf title and posssession over the 
afterwards, plead:that the award is incomplete; the -lapds comprised in Mahal Tutk’Ballia,’s revenue 
principle:béing:that when -a -party :to à: contract paying estate on thé roll of the Collector'gf Shah- 
wrongly prevents a :thing;beingcdone by;another. 3 abad, it appearedothat"the mahal was originally 
party, that thing is'deemed.toibeidone.. .'.  -':séttled! with. proprietors iim 2793. Owing to a 

Mackay x. .Dich;. (1881): 6 App. Cas. 251; 29 W. -+ change in the course of the river Ganges, it became 
R. 541, followed,” °, ^. ^ i -diluviated and aftersome years -emerged on the 

Where, after -the tinte for.sübmission of an award oppositebarik, “and eventually” became -fit -for 


4 ot - n »* koi MEE > + s adw sse z 3^ "M EA Y t sae say Jf 4 * ` T 
had expired the Cot on application recorded the cultivation. In i9grr, it was sola for non-pay 


+ * 
* 
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ment of arrears of revenue and in the absence 
of bidders was purchased on behalf of the Govern- 
ment, The defendant claimed the land as his own 
as an alluvial accretion to his zemindari and as 
such exemptfrom any revenue, He also disputed 
the right of the Crown to sell, contending that the 
revenue claimed.was not payable, and also 
challenged the. validity of the sale: upon. the 
* ground of defective and irregular procedure: 


Held, that the defendan* was not entitled to 
hold the land as part of his estate free from 
revenue merely because it happened to adhere to 
his land ; l ! 

(2) that there was nothing to prove an estoppel 
against the plaintiff precluding him from treating 
such lands as outside the terms of the Settlement ; 


(3) that the sale wasa valid sale under the 
provisions of the Bengal Land Revenue Sales Act, 
1859, notwithstanding the fact that no formal 

notice was servedon the proprietors demanding 
payment of the revenue. Pat KesHava PRASAD 


. SINGH y. SECRETARY OF STATE FOR INDIA 881 
: Bengal Cess Act (IX of 1880), ss. 47, 54. See 
BENGAL TENANCY ACT 547 


Bengal Estates Partition Act (V B. C. of 1897), 
ag. 7, 95, 99 — Partition, private, proof of —Separatz 
shares— Acquiescence — Declaration, suit for, 
maintginabiliy of. 

Where it is shown that the parties have 
acquiesced in the result of a partition it must be 
presuined that they or their predecessors-in- 
interest were parties to the original partition. 


Where parties have held separate shares for a 
very long time and have acquiesced in the Survey 
Record of Rights recording separate possession 
and ownership for anumber of years, itis conclusive 
'" proof that they have acquiesced in the original 
^ partition of the estate among their predecessors- 
` in-intgrest and that they have been holding their 
lands in accordance with the original partition. 


If parties have been holding their estates in 
separate shares from time immemorial, the fact 
that &he original partition procedüings are 
lostin antiquity and no deed of partition is forth- 
coming, is mot a reason for disturbing divisions 
which have existed for such a long period. 

Manoo Chaudhry v. Munshi Chaudhry, 43 Ind. 
Cas. 393; 3 PIL. J. 188; 5 P. L. W. 99, followed, 

Sections 25 and 29 of the Bengal Estates Act 
have no application to a suit for a declaration 
that there has been a partition between the parties 


such” as is contenfplated by sectgon 7 of the- 


Act, and that the Collector has, therefore, no 

‘jurisdiction to proceed to make a partition. 

Pat NARSINGH THAKUR v. BISHUN PARGASH SINGH, 

IP, If R. 258; (1923) A. I. R., (Pat.)441 e642 

Ld 

Bengal Ghatwali Lands Regulation (XXIX of 
1814), applicability of. See GHATWALI 
TENURE 


. Bengal Land Revenue Sales Act (XI of1859). See 
BENGAL ÁLLUVION AND DILUVION REGULATION 


b “881 
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"C -maintainabllity of. 
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Bengal Tenancy Act (VIII ‘of 1885), ss: 3°(5), 159 
—Bengal Cess Act (IX B.C. of 1880), ss. 47, 
JAN JoY recovery of cess— Appeal, whether 
ies. "ER 
Aguit for the recovery of cess was dismissed 
by a Subordinate Judge on the ground that the 
plaintiff was not entitled to recover cess from the 
tenant defendants as he had not served the notices 
contemplated by section 54 of the Bengal Cess 
Act. Theamount claimed did not exceed Rs. 100: 
Held, that sections 3 (5) and 153 of the Bengal 
Tenancy Act, read with section 47 of the Bengal 
Cess Act, rendered an appeal incompetent in the 
case. 
e Watson & Co. v. Svreekvristo Bhumick, 21 
C. 132; ro Ind. Dec. (N. S) 720, Debendra 
Prasad Ghose v. Paresh Nath Mitter, 4 C. L. J. 


II9, distinguished. 
Mohesh | Chunder Chutlopadhya v. Umatara 
Deby, 16 C. 638; 8 Ind. Dec. (N.S.) 421, Rajani 


Kant Nag v. Jageshwar Singh, 20 C. 254; 1o 
Ind. Dec. (N. S. 172, follosved. Q BARENDRA 
KXSHORE v. TRAILAKHYA Nata Roy, 37C. L. J. 
521; (1923) A. I. R. (C.) 673 ^ ` 547 


— —— — 8. 50, presumption under, vebtittal of. 
A sub-division ofa tenure does not affect the 


continuity of the tenure or render inapplicable 
the provisions of section 50 of the Bengal 


enancy 
Act. e M: 

A slight variation of rent, even though ' not 
explained, does not deprive the tenant of the. 
benefit of the presumption under section 50 of the 
Bengal Tenancy Act. G Taga Kumar GHOSE v. 
KUMAR ARUN CHANDRA SINGH, 36 C. L. J. 389; 
(1923) A. I. R. ,C.) 261 383 
— —— — sy. 52 (1) (b), 188— Rent, meaning of— 

Suit by co-sharer landlord for his shave of vent 

— Tenant, whether can claim abatement. 

Rent under the Bengal Tenancy Act means, 
whatever is lawfully payable or deliverable in 
money or kind by a tenant to his landlord on 
account of the use or occupation of the holding 
by the tenant. That, whichis payable by a tenant 
not to his landiord, which must mean the whole 
body of landlords, but only to one of them is not 
rent, 

A suit by a co-sharer landlord for that which 
is payable to him by a tenant on account of the 
use or occupation of his share of the land is pot 
a suit contemplated by the Bengal Tenancy Act, 
the decree passed in such a suit is not a decree 
under the Bengal Tenancy Act, and such a -decree 
is executable under the Civil Procedure Code and 
not under the Bengal Tenancy Act.: 

Inarent-suit by a co-sharer landlord, who under 
an arrangement between himself, his co-sharer 
landlords and the tenants, was entitled to collect 
his share of the rent separately, the defendants 
claimed a reduction of the rent’ proportionate 
to a deficiency in the area of their holding; ` 

Held. that the tenants could claim the abate- 

-ment of rent in this suit. Pat KESRO PRASAD 
SINGH y. RAMDENI SINGH, 2 Pat. 183 (1923) A. X. 
R. (Pat.) 397; 4 P. L. T. 689 454 


— ——— 88. 1054 109— Enhancement of reni— 
Application under s. 405, withdrawal of, effect 
af—Suit for enhancemgn 


ty wah 


* 


tz. Cigit Court, , 


e ‘ | 
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There is no provision in the Bengal Tenancy Act 
chat an application made under section 105 of the 
Act and subsequently withdrawn bas the fame 
effect as if it had never been made. 

An application for enhancement of rent made 
to a Revenue Officer under section 105 of the 
Bengal Tenancy Act, bars a subsequent suit in 
che Civil Court for the same relief, by virtue of 
-he provision contained in section 109 of the Act, 
and it is immaterial that the application under 
section 105 had been withdrawn and the permis- 
sion of the Revenue Officer for the institution 
of a civil suit obtained. s 

Chiodith v. Tulsi Singh, 18 Ind. Cas. 130; 40 
C. 428; 17 C. W. N. 467, Aswini Kumar Aich 
v. Sarada Charan Basu, 37 Ind. Cas. 253; 24 
CQ. L. J. 79, Kamini Sundari v. Abdul Halim, 
47 Ind, Cas. 420; 28 C., L. J. 254, Saraj Kumar 
Acharjt v. Umed Ali, 63 Ind. Cas. 954; 25 C. 
W. N. 1022; 35 C. L? J. 19; (1922) A. I. R. (C) 
25I, distinguished. 

Abeda Khatun v. Majuball Chowdhury 59 Ind. 
Cas. 760; 48 C. 157; 24 C. W. N. 1020; 33C L. J. 
304, followed. OC SASI KANTA ACHARJYA v SALIM 
SHEIKH, 50 C. 625; 27 C. W. N. 987; (1923! A. I. 
Rh. (C. 524; 50 C. 65, 1001 


s. 173%2)—Sale in execution of decree 
—Purchase by judgment-debtor, whether void. 


Asalein execution of a decree to the judgment- 
debtor himself is not void but voidable under 
sub-clause (2) of Section 173, Bengal Tenancy 
Act, and remains valid until duly set. aside. 

Gopal Chunder Mitra v. Ram Lal Goshain, 
zi C. 554; 10 Ind. Dec. (N. $.) 1000, followed, 
Pat MUHAMMAD AMIRUL Hasan v. MUHAMMAD 
THWAD Hussain, 5 P. L. T. 13 769 


s. 182—Landlord and tenani—Part oj 
homestead used for keeping catile, nature of— 
Termination of tenancy-— Notice to qiti. 

Where a settled raiyat uses a piece of land 
adjacent to his homestead for keeping cattle used 
for the purposes of agriculture, the land so used 
is either governed by section 182 of the Bengal 
Tenancy Act, or is used for purposes of agriculture. 
In either case the tenancy is not governed by 
the provisions of the Transfer of Property Act 
end cannot be validly terminated by a notice 


to quit. 

Dina Nath Nag v. Sashi Mohan Dey Tarafdar, 
zi Ind. Cas. 16; 22 C. L. J. 219; 20 C. W. N. 550, 
followed. © GIRIS CHANDRA v. BHABATARAN 
SHAKARI,37 C. L.J.524; (1923) A. I. R. (C) 2 


Bihar and Orissa Public Demands Recovery (Aet 
IV of 1914). Ses CRIMINAL PROCEDURE CODE, 


$5. 195, 439 7218 


Eombay Land Revenue Code (Bombay Act V of 
.1879), s. 88— Tenant in possession for long time 
—Preswnplion of permanent ienancy—Sining 
of kabuliyat by tenant, effect of. | 
The mere fact that, during the currency of his 
holding, a tenant signs a habuliyat in favour of 
“he landlord, which purports to be iu terms an 
agreement for an annual tenancy, will not neces- 
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Bond—Money payable on -certain 
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sarily ‘displace the presumption of the tenancy 
being a permanent one, where it is proved that 
the tenant has been in occupation of the Jand 
for so long that one cannot ascertain the commence- 
ment of the tenancy. But each case, of this class 
must stand entirely on its own facts. At first, 
the tenant claiming to hold as a*permanent tenant 
must establish the facts which would entitle him 
to the presumption of section 8$ of the Bombay 
Land Revenue Code. eBut that can be rebutted 
by the landlord by the production of a kabuliyat. 
Again, the effect of the kabuliyat can be*lestroyed 
by further evidence on the part of the tenant. 

Where a person having obtained possession as 
Court purchaser determined to establish his right 
to the village lands and took kaduliyats from the 
tenants: 

Held, that, under the circumstances of the 
case, the signing of the kabuliyat by the tenants 
destroyed any presumption about the permanent 
nature of their holdings. B VijJBHUKBANDAS 
KASHIDAS v. ISHWARDAS JAGJIVANDAS, 25 Born. L. 
R. 431; (1623 A L R. (B.) 397 282 


Bombay Regulation (XVI of 1827), ss. 19, 20— 
Tenant of service watan lands— Adverse posses- 
siot — Permanent tenancy, acquisition of. 


A person who has always claimed to be, and 
is, a tenant of service Watan lands cannot acquire 
any title to a permanent tenancy in the lands by 
adverse possession as against the Watandar from 
whom he holds the lands. P U MADHAVRAO 
WAMAN SAUNDALGEKAR UV. RAGHUNATH VEN- 
KATESH DESHPANDE, 25 Bom. I, R. 1005; (1923) 
M. W. N. 689; (1923) A. I. R. (P. C) 205; 33 M. L. 
T. 389; 47 B. 798 362 
Bombay Revenue Jurisdiction Act (X of of 1876), 

8. li— Bombay Land devenue Cede (Act V of 

1879), s. 203— Application for sanad, refusal of 

— Appeal, failure to . prefer—Declaration, suit 

for, maintainability of. 

Plaintiff, who was the purchaser of certaixeprop- 
erty, having failed to get possession of 1t, applied 
to the Collector for a samad. The application 
was dapi on the ground that plaintiff's vendor 
had not proved his titre at the time of the, Sub- 
uran Surve} enquiry and the property had be- 
come Government property, Plamtiff, ‘thereupon, 
brought a suit for declaration of his title and the 
grant of a sagad: e 

Held, that the plaintiff having fai&d to appeal 
under section 203 of the Bombay Laud Revenne 
Codeírom the refusal of the Collector to prant a 
sanad, his suit was barred by the provistons at 
section 11 06 the Bombay Revenue jurisdiction 
Act. B PATEL AMBARAM KUBERDAS v, SEC- 
RETARY OF STATE FOR INDIA; (1923) A. LR. 
(B.) 416 . » 196 
date—Swit 

instituted prior to thatdate—Decree, whether tegal 

— Revísion— Provincial Small Cause Courts Act 

(IX of 1887), s. 25. 

lu an appeal against a decree for a sum of 
iioney une on a bond, it appeared tuat according 
to the bond the money was made payable on a 


E 


- 
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certain date and the suit was instituted before 
the due date: | 4 

Heid, (x) that the bond being the basis of ihe 
plaintifi’s claim no decree could be given because 
neither party contemplated any performance of 
tue contract" efore the due date; 

(2) that the decree given by the lower Court 
being illegalthe High Court could interfere, in 
rev sion. Pat Bigi NASIBAN v, EXNAM NARAYAN 
SINGH, 4 P.L. T.606 — , 988 
Buddhist Law— Burmese — Ancesiral property — 

joint estate--O.u,—Presumption. ME: 

Th. quest.ou of tne burden ot proof in respect 
oi tac join.ness or otuerwise of ancestral property 
in the hands of Buddhist co-heirs depends on the 
facts ot each ,case. a: 

Ma Hnin Ziv. Ma Hnin Ye, S.J. L. 
dissented trom. ~ 

Th.re is no presum ton under the Buddhist 
Law.that property left by a person long deceased 
is part ol an undivided estate among his heirs. 
According vo the -circumstances .of tne case, Jt 
may require much or very little evidence to 
sufticien ly prove tuat the property is undivided 
but, waen land has been in exclusive possession 
of others for a long period the person asserting 
that it torms part oi an undivided estate should 
be -required to -prove the facr., 

Maung Lu Pe v. Maung Lu-Gale 2U B. R 
(1897-1901) 418, relied, on. L BMaunc SHWE 
LALU. MA KYWE. (1923) A. I. R, (R.) 92 9 
: — Inheritance — Child of dworced wife 
^ when diseniitied to inherit—Child living se- 

parate from father at his vequest, rights oj. 

- -It is settled law that if a chud on the-divorce of 
hs mother accompanied by partitioned ot property 


usa d 
13.22. 





goes to hve- with her and ceases to bea member ' 


of his father’s honsehold, he is debarred. trom 
inheriting from his father. bes . 
A child, however, who, on the divorce of his 
mother, merely at his father's request lives se- 
patatgly from him, is not included amongst the 
six classes of children who are not entitled to 


‘inherit. E Ma NGWE KINV. MA HME IR, 42; 


(i923) A. T. R, (R.) 206 100 


g Marriage—Severai wives—Partof properly 
put in name of one wife, effect of—Divorce, e 

. Marriagé among Buddhists, eyen -in Burma, 

is ordinarily a Pere ta bond, which subsists 

until it is broke, and the burden gf proving that 

it has been Droken lies on the person alleging it. 
Thein Po v, U Pet, 34. B, R. 175 (F.B,), relied 

On, i t 
Where a man has 4 considerable amount of prop- 


‘erty, and several wives, the fact hat he puts 


part ef his property into the name of one wite 
does not, on the face of it, go far towards showing 
that the other wives have been divorced,- P M^ 
LUN v. MA Kin,.2 Bur, L. J.:67; (1923) A, X 
Re R.) 155.5. . - 1097 
scr  OuccEssiON — Parentage, determination 
of—Evidence of general repute, value of 
—Devoluiion of shares--Grandchild v, step- 

. grandmother. 
in determining the parentage of a person for 
purposes of succession, evidence of general repute 





M mue 


is of considerable importance, where the deceased 
has not left any blood relations .and the events 
material for the decision of the question happened 
very long ago. : 


Sembie.—The share of a grandchild as against ` 


the step-grandmother in the absence of any 1ssues 
of the second marriage is one-half of the “payin "' 


and one-eighth of the " letiet-pwa. RMA HMUN 


.v. Ma Ncw THIN, I R. 34, (1923) A. I, R, (R.) TA 
0 


Bundhelkhand Alienation of Land Act (II of 1903), 
e ss. 6, 17, 229— bxecunon of decrree—Heference 
to . Collector—Cellector, powers of— Civ Court, 
whether can question — 'Colleclor's | act — Third 
parties, whether bound by Collector's order 

— Co-sharer in undivided patti, decree against- 

Mortgage, usufructuary, of specifo plots, whether 

can be granted. 

Section 6 «t the Bundhekhand Alienation of 
Land Act provides various ways in which the 
Collector can exercise the powers given: to him 
by the Act. it isentirely within his discretion 
which ot those .w.ys he shall adopt, and no Cvil 
Court can question the exercise of his discretion 
ia this matter, 

Section 22 of the Bundheikhapd. Alienation oi 
Land Act, does not cover any act which is done 
by the Collector in excess of tbe powers conferred 
on.hun by the Act. 

Where the Coliector acts in excess.of'hiS powers 
under the Act, or where hi$ order affects the 
rights of. third parties, the Civil Court has juris: 
diction to scrutinise it and to grant the necessary 
relietin respect of it, 7 


A decree against a co-sharer in an undivided 
pait: was transteried to the Loliector unaer sec- 
tion 17 of the Kundnelkhand Ahenation -ol -Laud 
Act. Tue Colector selected certain plots out o1 the 
undivided patiz, the area of which he. considered 
corresponded to.tue share ot the judgment-debtor, 
and granted a usuiructuary mortgage ot the plots 
tothe aeerce-holaers: . 

Helu, (a) that the Collector -had no power to 
iranster to the ceciee-holders the actual posses- 
sion ot-plots ot which the judyment-debtor him- 
selt was not in actual possession j 4 

(e) that the only nght which the Collector 
could transi«i was the uight to which the juagment- 
debtor himself wes entitled, namely, the night 
to receive Li» share of the rents; . 1 

(3) that the mere tact that. the judgment- 
debtor happened to be a Jambaraay, that 18, the 
‘agent ot the co-snarers ior the purposes of collec- 
tion dio not in apy .way increase or-alter 115 
personal rights as propuetor. A-PRAG NARAIN v. 
JWALA PRASAD, zi A. l« 9. 3355 (1923).4, 1. R, 
(A), 458; 45 A. 450 . 666 


me ^ > . - 


Burden of. prooi— Alienation, of. ancestral prop- 


.egLy, Sut 10. set aside Plaintiff member of jont ` 


Hindu jamily—Defendant, duty o] Practice. 
..Where in à spit by a, son to set,aside an 
alienation ty. his iather of ancestral property 
on . the ground that” the transaction was 
withopt legal necessity it fs either, atimitted of 
proved that the plaintiz is a member of a joint 


"Vaf, 74] 
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Hindu family, and that the ancestral property 
had been transferred without the plaintiff's consent . 
‘and not apparently in lieu of any antecedent 
debt, or at an auction-sale, the burden lies on the 
defendant transferee to justify the alienation. 
Jamna. v. Nain Sukh, A. W.N. (1887) 116; 9 A. 
493; 5 Ind; Dec. (N. S,). 766 and Sukhdeo Jhav. 
| Jhapat E mat, 54 Ind. Cas. 946; 1 P. L. T. 49; 
(1920) Pat. 67; 2 U. P. L. R: (Pat.) 39; 5 P. L. J. 
6120, discussed and distinguished. A BAIJNATH 
Raly. GOKUL RAI, 21 A. L. T. 659; (1924) A. I. R. 
(A.) 37 ` : ; . 498 


Burma Municipal Act (TH of 1898), ss: 51, (8),.63° 
—Specific Relief Act (I of 1877),.s: 56 (i)-— 
Municipal Tax— Injunction. . 

` Where a notification of the imposition of a tax 
“under the Burma Mimicipal Act Has been pub- 
lished, a Civil Court is debarred from enquiring 
whether the tax hag been legally imposed. 
Municipal Committee v. Gurthi — Lengayya 
S.-J. L. B. 405, relied on. 


A suit for an injunction to restrain a Munici- 
pality fróm imposing a tax under the Burma 
Municipal Act is not maintainable, but under 
section 63 of that Act an assessee has the right 
toobject to the agsessment'before a Sub-Committee 
of the Municipality, and can claim a reference 
to the High Court on the question of his liàbility 
to, ot the principle of, assessment. L B CEAN 
HTooN AUNG v. AKYAB MUNICIPALITY, (1023) A. 
LR (L.B);75 " . . 94 


Burmese Buddhists—Marriage—Re-marriage of 
father——Partition. 


~ Amongst Burmese Buddhists when the mother. 
dies and the father marries again, itis usual to 
make a family partition and settle the children 
of the first marriage, and where the claims-of 
the children of the first marrriage have been settled 
they can make no further claim. LB. MaA6NG 
Po LUNG, MAE Mat, (1923) A. I. R. (R) 57^... 47 


Calcutta Improvement Act (V of.1911), s: 68. See 
“TRANSFER OF PROPERTY AcT, S 55(1) (2) 996 


Calcutta Suburban Police Act (III of 1888', s. 47 
(A.) See Crrminay PROCEDURE CODE, 5. 172 261 
Carriage by seg— 2i! of Lading—Damage to 
goods-~Suit for damages— Burden: of proof: 
A Bill of Lading which states that the goods 
are shipped in ‘good order and condition is'a.clean 
Biii of Lading and affords primary evidence that 
the goods, when shipped, weré' not damaged, 
‘and the burden of proving that the goods were 
‘damaged before being loaded lies on thé ship- 
owners. Ifthe goods are delivered in a damaged 
condition the shif-ownetrs are liable for the 
damage inthe absence of proof that the goods 
were loadedin a damaged condition but in a con- 
üition in which the’ ship-owners could’ not 
have discovered the damage by an external 
examination. i - 
- The Peter Der Grosse, (1876y1 P. D; 4147 34L. 
* T. 7490: 3 Asp. M. C. 1p5, relied on. BIBBY 
e BROTHERS V. CHARLES R, COWIE & Co., 1 Rox46 
gu. xt Are 60 3v ge o. 918 
DM : 
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O. P. Criminal Ciroulàr No. 1-28 para: 6, meaning 
. of — Second Class Magisivaie,. whether competent 

io ivy, adolescent.accused. - —— F 

The Central Provinces Criminal Circular No. 
I-28 para. 6,.lays down-that adolescents should. be 
tried by. a. Magistrate not.below the rank of a 
Sub-Divisional Magistrate: it does not say that 
a Second Class Magistrate may try, àn adolescent 
but must refer the case for punishment to the 
Sub-Divisional Magistrate under section 349. of 
the Criminal Procedure Code. eSuch a reference 
is-invalid. ' i e ` h 

In a case where adults and adolescents are tried 
jointly, even if the-cáse of'the-adolescemt accused 
can be- validly referred under section 349 of 
the Criminal Procedure Code, it is doubtful 
whether:the case of the adult accused can bé so 
referred, there: being no. other reason for referring 


the case of the-latter except that they have: 


been jointly tried with the ‘adolescents. 
BAnAv.EMPEROR; 24 Ct. Ty. J. 738 6 
Charitable endowments— Templé of Sri Thyaga- 

yajaswamt at Tiruvalur—Katlais, nature: of— 
|: Scheme suit—Matters for | consideration — Civil 

PyoceduveCode {Arct V. of 1908); s..92. l 

The Katlats attached to.the temple of „Sri 
Thyagarajaswami at Tirnvalur in the Tanjore 
District - are.. independent institutions. The 
früstées of’ one Kállai are not subject to the 
control of the trustees of the other Katlais, the 
only common bond between them being that they 
are supposed to exist for the glorification of the 
deity- in thé temple either direcltly by services 
rendered within the temple or indirectly by chari- 
ties carried! on: outside the temple in. the name 
of the deity. The incomes of:the various Katlais 
do not belong to the idol and cannot be mixed 


N 
66 


' up and utilised for all the purposes of the temple 


indiscriminately but’ must be applied and 


appropriated only for the specific purposes in 


Connection with the 
were endowed. - - E 

Any.scheme which is framed for a temple with 
such Katlais as.the above, while it must maintain 
the-individuality of the Katlais and not. interfere 
with their essential character, must:at the same 
tine provide for some  co-ordination of the 
various Katlais-and for some control ovegythem 
Soeas to secre the harmonious working of the 
Katlais when they have to co-operdte in the 
temple service. The scheme must also make 
provisions for the. prevention of the embezzle- 
ment of the funds of the Katlaisfor their 
diversion by the respective trustees and should 
contain striugent prohibitions against the. borrow- 
ing or lending of money from or to the trustees 
or front oie Katlais.to aflother Katlai. M 


temple for which they 


"MANICKA VACHAKA DESIKA GYANA SAMBANDA v. 


V AITHILINGA MUDALIAR, 18 L. W. 247 315 
Chegting-—Loss, likelihood of: See PENALeCODE, 
SS. 415, 4&7 FIM. „e 26 
Chinese Buddhist Law—Cusfom-—Sticcesston— 
Widow, position ,of-——Chinese Buddhist widow 
marrying Bürmán, death of — Inheritance— Rule 
applicable—Muarviage— Chinese Buddhist widow, 
whether can ve-marry— Cohabltation— Presump- 

| ton. 5 E ME " dE 
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A Chinese widow can marry again after the 
period of mourning for her fitst husband has 
elapsed. . 

Cohahitation over a period of years where 
there is no impediment to marriage raises a pre- 
sumption of marriage. 

Succession to the estate of a Chinese Buddhist 
widow who substquently married a Burman 
is governed by the Chinese Customary Law. 


According to thé Chinese Customary Law the rule 


of inheritance is that, when a man dies his prop-. 


erty is equally divided among all his sons; 
daughterssucceed only when there are no sons, and 
the widow succeeds only when there are neither 
sons nor daughters. If there are sons or daughters 
the widow has only a right to administer the es- 
. tate and to be maintained out of it and a claim 
on the estate for provision for her funeral, but 
the property vests in the children and not in the 
widow. | 

Under the Chinese Customary Law property 
which a woman brings to the marriage or which 
she acquires during the marriage belongs to her 
husband. R.MAUNG Po MAUNG v. MA Pyit VA, 
1 R. 1613 2 Bur. L. J. 79; (1923) A. I. R. (R.) n 

3 


Civil Procedure Code (Act XIV of 1882), s. 396— 
. Civil Procedure Code ( Act V of 1908), O. X X, 

*F. 12, 18, 0. X XV I, rr. 13, 14—ParBtion suit 
Preliminary and final decrees under the old 

. and new Codes—Profits and mesne profits-— 
Interest, whether payable. — 


Under the old Civil Procedure Code there was 
no such thing asa preliminary decree and no such 
thing as a final decree ina suit for partition, 
As amatter of practice, the order ascertaining the 
several parties interested in the properties to be 
divided and their several rights therein used to 
be treated as itself . a decree subject to appeal, 
and as such an order does contain the adjudication 
as to rights and shares and persons interested, 
the d@scription of such an order asa decree may 
not be considered inapt. But the description of 
such an order asa preliminary decree and the 
description of the decree passed after the report 
of thg, Commissioner making the actual division 
as a final decree are not authorised by the eld 
Civil Proecdfdure Code. 


A member of a-Hindu family suing for parti- 
tion and forgthe profits on his simre, is ‘really 
suing for an account of the profits received by the 
manager or the persons in possession so that the 
proceeds so received by thelatter which are also 
divisible property may be divided and his share 


therein also given to him. Such profits cannot: 


be described as mesne profits received by a person 
in wrongful possession, but profits appurten- 
ant te the plaintiff's right in his share of, the 
ands. 

ds “XX, r. 12 of the Civil Procedure Code 
relating to technical mesne profits does not appiy 
to the claim ofa plaintiff suing for partition of 
lands and the profits which ate accruing on the 
lands which ultimately might fall to his share 
under the decree, z 
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Unless a preliminary decree for partition 
refuses, or is deemed to have refused, to grant 
profits the Court is not precluded from grant- 
ing profitsin its final decree. D, fi 

In alladjudications which are not intended 
to be final but only to be determinations ofsome 
of the questionsinvolved in a suit,there is and 
ought always to be implied the reservation of 
leave to all parties to apply for further' directions 
and adjudications necessary for the .complete 
trial and complete disposal of the litigation; 


In a partition suit the plaintiff is not entitled 


eto claim profits before date of suit: As regards 


subsequent profits he is entitled to have an 
account taken of the profits of the properties 
proved, to. have been-in the possessicn of the 
defendant, such profits being treated as appwr- 
tenances and accretions to the properties falling | 
to his share. 

A co-owner in possessiof of joint property 
is, ordinarily, notliable to pay interest on the 
share of the profits belonging to the other co- 
owners received by him. M RaMaswAMI 
AIVAR v. SUBRAMANIA AIVAR, 161. W.297: 43 
M. L. J. 406; (1923) A. I. R. (M.)1471 46 M. 47 804 


Civil Procedure Code (Act V of 1908); s. 2 (2^, O. 
XX— Preliminary decree—Ordlr in supplemental 
proceedings leading to final decree-—O. X AX ,whethes 

. exhaustine—Trusis—Trustee de son tort, liability 

- of— Accounts, nature of— Limitation Act (IX of 
1908), s. 10, application ofe—Swit for accounts 
against trustee de son tort. | 


In a suit relating to the administration of a 
debutieyv estate and for a declaration that an 
execution putchase of a portion of the trust 
estate by the trustee in the name of hisson was 
invalid andinoperative, the Judicial Committee 
affirming the decree of the High Courtheld the 
sale to be invalid directed an acccunt to be 
taken showing what iianythivg was due from the 
shebait to the estate and on the basis of this order 
of the Judicial Committee the Sukcrdinate Judge 


- made an order defining the extent ard character 


of liability of the skebsit to render an account 
and specifying the mode, the period and the ` 
properties: 

Held, that this order of the Subordinate Judge 
was a decree, being an order which was in essence 
a preliminary decree in the supplementary pro- 
ceeding leading up to the final decree to be made 
therein. 


It is not essential that an adjudication should 
be covered by one oí the specific cases oi pre- 
liminary decrees mentioned in O. XX of the Civil 
Procednre Code in order tliat it may form the 
basis ot a final decree. Thosegases are illustrations 
of preliminary decrees. Whether an order possesses 
the qualities of & decree preliminary or final or 
partly preliminary and partly final clearly de- 
pends upon its contents. _ . 

It may be that the Legislature eontemplated 
that, ordinarily, there should be one preliminary 
decree and one final decree in a suit; the  pre-. 
liminary decree ascertainifg what is to be done, 
while the final decree stating the result achieved by 
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‘means of the preliminary decree, but there may 
be exceptions. E 

If a person, by mistake or otherwise, assumes 
the character of trustee when it really does not 
belong to him and so becomes a trustee de son 
tori, he may be called to account by .the, cesiui 
` gue ivust ior the moneys he received under colour 
of the trust; such a person cannot be heard to 
say for his own bénefit that he had no right to 
act- as a trustee. < ` . 

Under the Limitation Act a suit for accounts 
iu respect of trust property falls within the 
scope of section 1o and a trustee de son tort 
. Stands in the same position as an express truftee. 
^ ‘There are two forms of account which can be 
claimed by a cestud que trust against the trustee. 
One is the common account being an account 
of all the moneys or funds comprised in 
the trust deed or from time to time subject to 
the trusts thereof as have been possessed or re- 
ceived by the trustee or by any petson by his 
order. The other is an, account, in addition to 
the former account, of the moneys or fund com- 
prised in the trust-deed or from time to time 
subject to the trusts thereof which might without 
the wilful neglect or default of the trustee have 
been so possessed or received. 

In takin’ the common account the cestui que 
trust cannot charge the trustee with anything 
beyond his actual receipts and is not permitted 
to show that there is some part of the trust tunds 
which the trustee should have got in and has fail- 
ed to get in, ; A 
' But a trustee, when a common account is be- 
ing taken, tan properly be charged with a breach 
of trust which arises on the accounts thentselves; 
he stands charged with his receipts and if he seeks 
to discharge himself by improper payments the 
discharge is disallowed, On the other hand, in 
order to obtainan account on the footing of wilful 
defanlt against a trustee the cestui que trust 
must allege and prove at least- one instance of 
wilful default. 

An order on the footing of wilful default is a 
very strong one to make against an accounting 


2 


rarty ard isnot made unless there has been a. 


loss of assets received or assets which might 
have been received. (O PEARY MoHUN MUKHER- 
JEE v. MANOHAR MUKHERJEE, 27 C. W. N, 989? 
38C. L. J.255 . ) 973 


S. ll—Decrees, several, deciding same 
question between parites— Appeal against one, 
. competency of—Res judicata, ~ 


F When it appears to an Appellate Court that there 
are two decrees arising outof two suits heard to- 
gether or raising the same question between the 
same parties ofarising out of two appeals to a 
subordinate Appellate Court, and only one 
of such decrees is brought beforeit in appeal 
and there is nothing prejudicial to the appellant 
in the decree from which no appeat hag been 
brought which is not raised and cannot be set 
tight if the appeal which ke has brought succeeds, 
the right of appealjs not barred by < the rule of 
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Dpenl from.the decree which does not prejudice 
m.- ; 
. Zaharia v. ‘Debi, 7 Ind. Cas. 156; 33 A. 51: 
7 A. L. J. 861 (F. B.), distingnished. 

Damodar Das v. Sheoram Das, 29 A. 730; 4 
A. L. f. 587; A. W. N. (1907) 245, approved. 

Bathari Pande vw. Shiva Sampal Pande, 18 
A. L. J.40, Dahhni Dih v. Syed AH Asghar, 
7 Ind. Cas. 909; 33 Å. 151; 7 A. L. J. 995, Anant Das 
v. Udai Bhan Pargas, 19 Yd. Cas. 76: 35 A. 187; 
rr A. L. J. 214, Mbdul Basit v. Ashfag Husain, 
A. W. N. (1908) 211; 4 M. L. T. 172 and Ram- 
charan v. Lachman Pershad, 9 Ind. Cas. 667, over- 
ruled. A GHANSHAM SINGH v. BHOLA SINGH; 21 
A. E. J. 465; (1923) A. I. R. (A.] 490; 45 A. 506 411 


—— 8. 11— Praui—Decree,- setting aside of— 

Res judicata. 

Plaintiff sued to set aside a decree passed against 
him on the ground that ithad been obtained by 
fraud. The alleged-fraud consisted in a sup- 
pression by defendant of a part of the accounts 
whereby it was alleged the Court was deceived. 
The existence of any such accounts was denied 
by the defendant. It wasfound .that in the pre- 
the truth or falsity of the accounts 
was adjudicated upon: 

Held, that the | alleged fraud had in fact been 
already adjudicated upon and the suit was not 
maintainable. : 

Kadiroelu  Nainar v. Kuppuswamt Naicker, 45 
Ind. Cas. 774; 41 M. 743; 34 M. L. J. 595; 23 M. L. T. 
372} (1918) M. W. N. 514; 8 W. 103 (F. B.) 
followed. LB ARLANDU v.. SITHAMBARAM, (1923) 
A. I. R. (R) 82 978 


:8$. 11—Morigagee’s suit for possession 
against stranger—Title at issue—Subsequent sutt 
for redemption by morlgagor—Stranger, whether 
can set up title—Res judicata, 


A mnortgagee's suit for possession was resisted 
by a stranger on the ground that the land be- 
longed to him and that the mortgagor had no 
title toit. This suit was decreed. Suésequently, 
a son of the mortgagor brought the present 
suit for tedemption. The contesting defendant 
in the earlier suit was also a party and raised the 
sam plea of title : 2 

Held,that in the previous suit the mortgagee 
sued as representing the estate amd in the present 





Lo Rd 


suit, the plaintiff was really claimirg through the. 


mortgagee and the defendant was debarred from 
raising tfe same plea of titie which had been 
adjudicated upon in the. previous suit. B 
BAPUJIRAO v. RAGHUNATHRAO 285 





lion Mrectly and subsfantially in issue in both 
sutis— Appeal from one decree Decree not 
appealed from, whether operates as bar. 


brought ,a suit for pre-emption 


against D. and M. basing his claim on ghe ground 


"that he was the owner ot the whole of the adjoin- 


ing Kara. D,and M. resisted the suit and insti. 
tuted a cross-suit for possession and partition of 


. the Katra on the ground that after the institution 


of the pre-emption suit- they had themselves pur. 


~ 
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—— 8. li—Res judicata— Cross. suits — Ques- * 


-— 
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chased a portion of the Kaira froma third person 

C. J. contested the right of C. to make the sale and 

thesuits were, at the instance of the parties, tried 
together. 'The Court of first iustance held that 

C. had notitlein the Kara and not only dismissed 

the suit of D, and M. but also passed a decree for 

pre-emption in J.'sfavour. D, and M. appealed. 
only against the dismissal of their own suit: 

. «Held, that there being no appeal from the de- 

cree in /.'s suit, the decree jn that suit had 

become finaland as-the question of title was 

directly and-gubstantially in issue in the pre- 

emption case, it was ses judicata as between the 

parties and against D. and M. L MUHAMMAD 

JANG. DULI CHAND, 3 L. L. J. 473 ' 583 


sg. 11—Res judicata— Execution proceed- 
ings—- Issues of fact and law— Landiord and 
tenant Non-transferable occupancy — holding— 

Decree obtained by landlord against tenant— 

Holding, whether can be sold. 3 

A landlord who has sued his tenant and obtain- 
ed against him a money-decree can, in execution 
thereof, sell the non-transferable occupancy hold- 
ing of his tenant without the latter’s consent. 

An execution caseis not a suit but the principle 
of law underlying section rr of the Civil Procedure 
Code applies to proceedings in execution of 
decrees. - 

Section 11, Civil Procedure Code, draws no dis- 
tinction "whatever between an issue of fact and an 
issue of law; and an issue of law operates as 
ves judicata in the same way as an issue of fact. 

A landlord obtained a money decree against his 





tenant and attached a non-transferable occupancy ` 
holding belonging to the latter in execution. The-- 


execution was dismissed on the ground that the 
holding could not be sold in execution of a 
money-decree, It was subsequently decided by a 
`” ' Full Bench that a landlord was entitled to sell 
the non-transfetable occupancy bolding of his 
tenant in execution of a money-decree. The 
landlord  ggain. applied for execution of his 
* decree! ND" : 

Held, that the question having been tried and 
decided between the parties in. the previous 
exécution proceeding operated as res judicat@and 
could iot We re-opened. m 
-. Gowri Koer v.,Audh Koer, xoC. 1087; 5 Ind, 
Dec. (N. $.) 726, followed. 

(o Alimunnissa Chowdhuvani v. Shama Charan 
Roy, 32 C. 749; Y Ce L. J. 176; 9 C. W. «N. 466, 
dissented from. PatRam Lay MALIK v. DÉODHARI 

' Rar, 2 Pat. 771; 5 P. L. T. 7 781 


«———— 8. ll—Res judicata—'' Former suit,” 


meaning of— Two suit’ decided by cemmon 
- judgment— Appeal in one suii—Deciston in other 
© suji, whethéy operates as res judicata in appeal. 
Tf the same question isin controversy between 
the same partes in two distinct litigations institut- 
ed, one aftemthe other, butsimultaneously pending, 
the final decision in the later suit. if given earlier, 
operates as ves judicata in the earlier suit whose 
final stage is reached later. 
. The rile of ves judicata is applicable to all the 
stages of a suit, till itis finally terminated and- 
is not confined to, Courts of first instance. 


“~~ INDIAN CASES, 


t 


Md s t ex | x 
"Iroaa 
6 


Civil Procedure Cod 1908—contd. - 


The expression ‘former suit” in section 11 of . 


the Civil Procedure Code means a previously 
decided suit, and the same rule applies to appeals. 

Plaintiffs instituted a suit against defendant 
for confirmation of possession of land upon estab- 
lishment of title, A few days latet,.defendant 
and his brothers instituted a suit against théplaint- 
iffs for establishment of their title to a portion 
of the property involved in the first litigation. 
The two suits were tried jointly at the désire 
of the parties. The first suit was dismissed, and 
the second was decreed. Thereupon plaintiffs 
preferred an appeal to the District Judge. The 


appeal was directed against the decrees in both - 


the suits, and copies of both decrees weré attached 
to the Memorandum of Appeal, which, however, 


set out the name of defendant alone as, the re-. 


spondent, and his brothers, who were co-plaintiffs 
with him in the second suit were not impleaded: 

Held, (x) that the appeal must? be deemed to 
have been an effective appeal only in respect 
of the decree in the first suit and no effective 
appeal having been preferred so fat as the second 
suit was concerned, the decree made therein 
became final; . 

(2) that the decision of the question of title in 
the suit under appeal was barred by thre decision 
in the subsequent suit between the samé parties 
and others, which had terminated earlier in a 
victory for the defendant. € Isur AM v. GOUR 
CHANDRA DEB, 37 C. L. J. 184; (1923) A. L. R. (C) 
496 : ut 591 


S. li—Res judicata—Question not 
finally decided—Limitation Act (IX of 1908), 
Sch. I, Art. 120-—~Declaration, suit for—Cause 
of action— Assertion of tille— Limitation, com- 
mencement of. 
A taluydar brought a suit for resumption of cer- 

tain muafi plots against the plaintiff. In that 

suit defendant put in an application claim- 
ing to be a partner with plaintiff. in. the 





under-proprietary right. The suit was decreed ' 


as against the plaintiff only, and the question 
whether the defendant was a partner with th 

plaintiff was pronounced to be one for a Civil 
Court and he was discharged from- the suit: 


- More than six years after the date of the defend- 


fht's application in the resumption suit, plaintiff 
brought a suit fora declarationthat the defendarit 
had no superior or inferior right or co-partnership 
with plaintiff inthe plots which were” tlie 
subject-matter of the resumption suit: E. 


Held, (1) that the question of the status of the . 


defendant as regards the plaintiff not having been 
decided in the previous suit by the Revenue 
Court, it was not res judicata: l 
(2) that the defendant's plea in the resumption 
suit that he was a partner with the plaintiff furnish- 
£3 the latter with a cause of action and limitation 
egan to run from the date of defendant’s appli- 
cation and that the suit was, therefore. Barred 
by time under Art. r20 of Schedule-I to the’ Limi- 
tation Act. O KHALI% 
9 O TL. J. 540;.(1923) A. I. R. (O.) rox 195 


.Sall—Res -judicata—Sude~ for pariton 
of Hindu joint family propsrty—Mortgage, 
e . 


er 





had -— 


v. MOHAMMAD ISMA,- 


Volz4] 


Civil Procedure Code—1808— gonta; 


alidiiy of, decision as io—Subsequent suit on 
ortgage-— Interest and terms_of morgage, validity 
of, whether tes judicata. 
A Hindu tather executed a mortgage of family 
property. His son brought a suit tor partition 
to which the mortgagee was also made a party. 
One of the reliefs claimed in the suit was that the 
mortgage was not binding on the plamtff. It 
was found tnat the entire amount of the mortgage 
was borrowed for legal necessity, and the relief 
in respect of the mortgage was refused. Subse- 
quently, the- mortgagee brought a stt for sale 
on the mortgage to which the mortgagor's eon 
was made a party. He contended that there 
was no necessity to borrow at the rate of interest 
rx the terms stipulated for in the mortgage- 
eed 1 
Heid, that in the previous suit the only question 
directly and substantially in issue was the validity 
oi the mortgag@ and that -the question ot the 


amount which the mortgagor or his sou may be. 


called upon to pay inthe event ofa suit tor 1e- 
deniption being brought by biw or inthe event of a 
snit tor sale being brought by the mortgagee on the 
basis ot the xuortgage-deed could not be and was 
iot directly and substantially-in issue in the pre- 
vious suit,eand that, theretore, the contention 
-of the mortgagor’s son iu the present suit was 
not barred by ‘ves judicata. Q BASANT RAI v. 
ExSHO RAM, 9 O., L.J. 612; (1923) ALR. Ev 


139 
— 8. 11" 0. XXIII, r.. 1—Dismissat Of swt 
for declarahon—Permassion. given suo motu to 
file fresh suit —Subsequeni, suit for possession, 
whether maintainable— es judicata— kelièf, how 
determined—Change of events after taon of 
suit, effect of. 

In dismissing a suit for a declaration that a 
certain deed oł giit was void, the ‘Court’ went 
on to rematk $i molu that plaintiffs were given 
liberty to file a fresh suit ior-possession. Stich 
a suit was subsequently filed wherein the plaintifis 
Bet up a custom contrary to” the general HON 
oi reversion ; 

Held, that the remark of the.Court did not 
amount to &n order under O; XXII, r. 1, of 
the Civil Procedure- Code, and" did not confer 
any right.on the plaintitts which they did note 
otherwise possess, or ‘prevent the application of 
section ir, xplànation 4, to the question of custom 
which the plaintiff attempted to raise in the pre- 





‘sent, suit, . - 


The general rule is ‘that rélief will be granted 
‘according to thie, staté of things at the date of 
institution. “the Court’ is ‘not precluded’ from, 


grantang the plaintiti.a declaration ‘because that 


reliet has ceased to be appropriate owing to events 
occurring atter institution, . 

Ram Adharwv- Ram Shankar, 2. A. 415. A. W. 
N. (1903) 236, followed. . O  FATEH, SINGH v. 


JAGANNATH BAKHSH SINGE, 100, Is. J. s432; (1923) © 
549 


A. I. R. (On) 242- ; 

— B. 1l, Expl. IY, 0. XXI, m. 9, rf 
12-—Reo Jusicata—Maitey which ought to have 
been ‘made growne .of defence Appeal, Second, 
qt@stien, whether can be raised agi LE xécution 

. ef quic Dais of a ia as ie ‘Abatlément, 
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A plea of ves judicaia can be entertained 
second appeal though not-taken in the memo- 
randum.ot appeal. 

Muhammad Ismail v. Chattar Singh, 4 A. 69; 
A. W. N. (1881) 116; 2 Ind. Dec, 
Chhadami Lal v. Shyama Charan, 24 Ind. 


.12, relied on. 
M. filed a suit an and S,for recovery of. 


a certain share in a villageeon the allegation tlfat 
P. had transferreg that share to M. S, was made 
a party on the ground that P. had got a portion 
of the land in dispute mutated én his favour. 
The suit was decreed and the decree 
that the land should be taker from P. In exe- 


cutionit was discovered that P was iu possession: 


only of a very small portion of land and the share 
decreed to M. was made up from the share in 
possession of S. The latter filed an objection 
that there was no decree against him, that the trans- 
fer in his favour was prior to that in favour of. M. 


and he was not, therefore, liable under the de~ 


cree; - 
Held, (i) that the question of the ownership 
of S. over the land in dispute was directly and 


: substantially in issue in the suit and the decision 


in the suit must be regarded as an implied adjudi- 
cation to the effect that S. was not the owner 
of the share decreed to M.; 

(2) that the direction in the decree to the 
efiect that M's share should -be taken from P, 


in. 


(N. S.) 634 (F. B KA 


directed- 


was due to the fact that the Court Was unaware. 


that S claimed to be the owner of the land to 
which the decree applied; 

(3) that the question ot tne -ownership- -of S, 
was, therefore, ves judicata under Explanation 
IV to section ii of the .Civil Procedure Code, 

Gobind Lal v. Baldeo Singh, 24 Ind. Cas. 931; 
12 P. R: 1915; 226 P. L.R. i914; 128 P. M. 
1914, followed. L MIR KHAN v. SHARFU, 5 Le L 
J+ 163; (1923) A. 4. R. (L.) 560 , > 577 


— gs. 24, 115—T. ransfer of- 6856 — Notice 
to opposite party, absence of— TAK gulan ye 
Revision, 
in amatter coming before the tigh Court iuaer 


. sectign 1r5 of the Civil Procedure Code, it 1s. open. 


to the Court to refuse-to interfere witheguy irregu- 
larity unless it considers that the irreguiarity. 
is one of which the. applicant. in fevision has real 
cause to complain. 

A traqgster-ot a case ‘by 2 District Judge from 
one Court to another, on the application of a. 
party, without giving notice to the- -opposite party, 


18 an irregularity, but the irregnlarity will be 


treated as material only ii e has madea ditference, 
to the®party affected by i - 

Zuoot Qadar Jang Piradi © T. Be W. Bishop, 
Manager: Nanpara Estate, 58. Ind. CaS.. 667; 23.0. 
C. 210; 7 O. le J. 523, 2 U. P. L. B. (O.) 162 


*-and Fatema Bgam v. Imdad 44,758. 1nd, Cas, 


560; i8 A..L. J. 3513 2 U. P. a. Ko (A.) 83, 
dissented irom. - - 
It is better for a case “to bé. decided bya Judge 


who has actually ‘heard -the evidence or a great 


"part oi it, if “this is possible without uislocationu 
' of work, =. OQ, KARIM, BAEHSHLy, ABDUL Hag, 
|o. WAS 


-26 O, C, Ga) (1923) A LR, n 240 


, 
e M 
, 
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——-—— 8. 99—Suit by trustee against manager 
of trust property for — accounis—Sanction of 
Advocate- General whether necessary. 

The suit ‘contemplated by section 92 of the 
Civil Procedure Code must be a representative 
one, brought by the person interested therein 
against trustees in respect of the trust mentioned, 


in cases where there has been a breach of trust. 


or, if there is none, Where the directions of the 
Court or relief of the kind mentiéned in the section 
itself are wanted, 

“A suit by a"trustee against a person appointed 
by him to manage the trust property for com- 
pelling him to render accounts of his steward- 
ship as manager and for possession of books and 
papets, the property of the trust, does not come 
under section 92 of the Civil Procedure. Code 
and may be brought without the sanction of the 
Advocate-General. N Avus KAREEM v. JAFFAR 
Ayub, 6 N. L. J. 209; (1923) A. I. R. (N.) 298 45 
s. 39, O. XXL, r. 6—Decree transferred 
- for execution to another Couri—Decree-holder, 

duty of, to make application for execution. 

Where there has been no application for the 
execution of a decree in the Court which passed 
the decree, the decree-holder is bound to make 
an application for execution in the Court to which 
the decree has been transferred, but if he has 
already made an application in the Court which 
passed the decree heis not bound to make a second 
application for the execution of the decree in the 

Court to which the decree has been transferred. 
Pat K. B. Durr v. TARAPRASANNA Roy CHOW- 
DHURY, (1923) Pat. 280; 2 Pat. 909; 5 P. L. Tu : 


— 








decree— Certificate, when to be  sent— Jurisdic- 
tion lo *execule decree. 

The Court to which a dectee is sent for execution 
retains its jurisdiction to execute the decree 
until the execution is withdrawn from it, 
or until i@has fully executed the decree, or has 
executed it so far as it has been able to execute 
it within its jurisdiction or has failed to execute 
it and has certified the result to the Court 
which forggrded the decree. It is only “when 
one of these stages has been reached that fhe Court 
to which a decr&e has been sentis bound to send 
a certificate under section 41 of the Code of Civil 
Procedure to the Co&rt which sent the decree, 
and: in the case Sf a failure to execttte, it is 
intended that there should be a complete failure 
such as would result in no benefit to the 
judgment-creditor for onereason or another, and 
not merely apartial failur®. e | 

Abda Begam v. Muzaffar Husen Khan, 20 A, 
129; A. W. N. (1897) 218; g Ind. Dec. (N. S.) 443, 
relied on. . 


It does not follow that because one applicatione 


for execuffon fails in a Court to which adectee has 
been sent for execution, that that Court is bound 
to send a. certificate under ‘section 41 of 
the Civil Procedure Code to the Court in which 
the decree was passed. B VirHU y. GANESH 
RAMCHANDRA, 25- Bom, kr. R. 453} (1923) A. 1, R. 
(B.) 396 T e 14 


INDIAN CASES. 


— s. dI— Execution of decree—Tvransfer of — 


[1923 
| ê 
Civil Procedure Code—1908—contd. 


S. 47—Execution 
$ropexy not covered by decree sold, whether 
:2awitasnable. ls 
Where at a sale in execution of a decree property 

other than that covered by the decree is sold, . 
an objection by the judgment-debtor that he has 
been dispossessed of property not covered by the 
decree is not maintainable under section 47 of 
the Civil Procedure Code. A Munna LAL v.. THE 
COLLECTOR OF SHAHJAHANPUR, 44 A. 96; (1923) A. 
I.R. (A.) 470 995 


—-.—— 8. 47— One decrec-holder agreeing to pay 

others but failing io do so—Sale in execution 

"by other decree-holder—Fraud—Suit to set aside 
sale, whether competent. 

in a suit to recover property scold 
at an  auction-sale in execution of 4 
decree it appeared that one of several decree- 
holders had agreed, in conSideration for a 
conveyance of certain landin hisfavour, to pay 
up his co-decree-holder but did not doso, with the 
result that the property was sold in execution 
taken out by the other decree-holder: 

Held, that the sale could not be set aside by 
an application under section 47 of the Civil Pro- 
cedure Code and that the suit was competent. 

Prosunno Kumar Sanyal v. Kali Das Sanyal, 
19 C. 683; 19 I. A. 166; 6 Sar. P. C.J. 209; 9 Ind, 
Dec. (N.$.)899 (P. C.), distinguished. A NARAIN 
SINGH v. ZALIM SINGH, (1923) A. LR. (A.) 573 851 


———— ss. 47, 144— Execution" of decree—Sale 
—JDecrse set aside— Aucticen-purchasey, whether 
can recover purchase-money jrom decree-holder— 
Remedy, proper. 

An auction-purchaser under a decree which has 
after confirmation of the sale, been set aside as 
the result of a Separate suit can recover his 
purchase money from the decree-holder, and 
his remedy is by asppplication under section 47 
of the Civii Procedure Code. 

An auction-purchaser is not bound to look 
beyond the decreej if a decree is in existence he 
is entitled to «ssume that it is a valid decree. 

Rewa Mahiom v. Ram Kishen Singh, 13 1. A. 
106; 14 C. 18; 4 Sar. P. C. J. 746.10 Ind. Jur. 





e 425; 7 Ind, Dec. (N. S.) 13 (P. C.), followed, 


One. of the fitst and highestduties of all Courts 
is to take care that the act of the Court does not 
injury toany of the suitors. 

Rodger v. Comptoir D’Escompte- de Paris, 
\1871) 3 P, C. 465 at p. 475;7 Moo. P, C. (N. $.) 
314; 49 L.J, P. C. 1; 24 L.T. 1111 19 W.R. 449; 


-17 EZR. 120, followed, A BINDESHRI PRASAD 


TEWARI v, BADAL SINGH, 21 
I. R. (AJ) 394; 45 å. 369 A 
— $8. 47, 148, O. XXXIV, r. 5—Morigage— .- 
Decree for sale—Compromise— Extension of time 
— Appeal, whether les, 
The general provisions of section 148.0of the 
Civil Procedure Code relate only to proceedings 


A, L. J. 228; (1923) ^. 
873 





antecedent tothe passing of a decree. 


Where a final decree has begn passed, the tims 
fixed bythe decree for the payment of money 


49 ` cannot be extended under the general provisions 


e r = 
> 


sale— Objection that ° 


* 


. commission which are recoverable from the parties 


- 7 n 
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e , 5 
of section.148; any order passed -for extension of v. Gobardhan Sahai, 28 A. 676; A. W.N. (1906) 


‘time by thé Court in such a case must be deemed 198;3 AL. J. 604 and Kapuria Malvy. Wali Mu- 


to be passed uhder the’ authority given to an kammad, 65 Ind. Cas, 250;2L.294; 23 P.I. R, 
Execution Court under section 47 of the” Code 1922; 4 L, L. J. 354; (1922) A. I. R. (L) 142, dis- 
and is appealable. -. . sented from. < 
After a decree for sale had been passed in a Baldeo Parshad v. Buldeo Singh, 3 O. C. 323;- 
mortgage suit the parties came to a compromise and 4li Husain v. Amin Ullah, 15 Ind. Cas. 337; 
by which the amount of the decree was reduced 34'A. 596; ro A. L. J, 153, distinguished. 
on condition that the judgment-debtor paid the The effect of sections r4 and r5 of the Oudh, 
remaining sum bya certain date, The  judg-. Laws Actis thatif a pre-empt®r seeks to enforce 
ment-debtor failed to make the payment by the his decree, he can oftly do so by paying the pur- 
date fixed and applied for extension of time: — - chase-money into Court either before or on the 
Held, (1) that time being of the essence of day fixed for such payment before the Court rises, 
the agreement between the parties, the Couft and if he does not so pay the sum, the decree ^ 
had no power to grant an extension; ^ A becomes void and the right of pre-emption awarded 
. (2) »that.in any case a Court has no power by it is lost. 
under O. XXXIV, r.5 of the. Civi] Procedure . PE 
Code to extend the time for payment after a final O. XXI, r.19, of the Civil Procedure Code only 
decree has been passed in a suit for sale. applies toʻa case where an application is made 
. Narendra Bahadur Singh v. Ajudhya Prasad, to a Court for the execution of a decree under 
5 Ind. Cas. 443; *:3 O. C. 28, followed. O. Which two parties are entitled to recover snims 
GANGA RATAN v. CHANDIKA PRASAD, 9 O, & A. Of moncy from each other. It has no applica- 
L R.3190 * ** i 573 tion to a decree for pre-emption under which 
; : ^ costs are awarded tothe vendee. 
— ss. 47, 151— Order for . payment of costs A vendee against whom a decree for pre-enip-, 
of commission, nature of-—Enfovcement of such tion is obtained subject to the payment of the 
order— Inherent power—Proceedings to enforce: purchase-money within a certain time is not a 
order, nature oj— Appeal. f person entitled to recover that purchase-money 
from the plaintiff. It is open to the latter to 
pay that money, if he chooses to enforce his 
pre-emptive right, within the time allowed by 
the decree, or withhold payment and allow the 
decree to lapse? If he adopts the latter course, 
the vendee cannot compel him to make the pay- 
ment or seck to recover the purchase-money by 
an application for execution. He may be able 





An order passed by a Court for the payment: 
of the costs connected with the execution of a 


to the suit, is virtually an order in favour of an 
officer of the Court, and may be enforced under . 
the inherent powers conferred on the. Court by 
section 151 of the Civil Procedure Code, and any . 


roceeding taken to. enforce such order is not. : ; ; 
A oea De the parties. 19 the anit to recover the costs, if any, awarded to him against 

HI h ; : . the plaintiff, but he cannot compel the plaintiff 
within the meaning of section 47 of ,the Code. | to -take advantage of his pre-empti ioht 
and the order” is not open to” appeal. s : Pi P POE HET: 
QOPAL DAS o. GAURI SHANKER PRASAD “The question whether the terms of a pre-emp- 
oe d : d "mp : tion decree have been complied with or not 
s. 47, 0. XX, r 14,0.. XXL r. 19—Oudh . is- one affecting the satisfacticn or the dis- - 
Laws Act (XVIII .of 1876), ss. 14, 15— charge of the decree within the meaning pf sec- 
Pre-emption decree-—Pre-emptor, whether . bound , tion 47 of the Civil Procedure Code, and an ad- 
to, deposit costsawarded to vendee along with | judication of the question is, therefore, appeal- 
purchase-money —Pre-emptor, whether entitled to able.. ` , i 

deduct costs from amount of purchase-moneyz—  . Bharail Singh.v. Dharam Singh, 21 Ind. Cas. 
: Failure to comply with decree— Appeal; whether 193; 17 O. Q. r4 aud Jaggar Nath Pande wa Tokhu 





Hes. —. tse "TP d el -- Bewari, 18 A, 223; A. W, N, (1895) 43; 8 Ind. 
Sections 14 and r5 of the Oudh Laws Act.con- Dec. (N. s.) 856, relied on. ) 
tain no provisions similar to that contained in Janga Singh v. ‘Lachhmt Narain, 57 Ind. Cas, 


r. 14 of O. XX of the Civil Procedure. Code, re-,- 488; 23 O. Ce254; 7 O. L. J. 378; g U. P. L. R. 
quiring a  pre-emptor. decree-holder.to pay, in . (O.) 171, dissented from, O NILKANTH v. MAHABIR 
addition to the purchase-money, the costs, if any, . SincH,9O0.&A. L. R. 207; 26 0. C. 3545. ` 558 


awarded to the defendant vendee. " "s | E D , 
. In any case, where. the decree'itself does not = pue va rud hogs Db cnet or 
so direct, the defendant vendee is not entitled , Subsequent -abplicalons for Pan oe IER 
‘to claim that the coste Pe to ee notice, whether necessary—Sale in, execunon— 
n p a A E na “Objection on ground ofillegality, in conducting 
ipee oW n br band, ^ gale— Valuation. of property in notic&— Judg- 
4 pre-emptor - aga ka ae not enak to: daki. whe Por. can. Conde. nahan = 
deduct frqm the amount of the "putehase-money Order refusing to set aside sale—Second appeal. 
the costs awarded. to him and to deposit only the 
DER i No second appeal lies against an order refusing 


- Ishri v. Gopal Saran, 6 A. 351, A. W. N. (1884) -tosetasidea salein execution ofa decree where. 





balance in Court. 


* 7125; 4 Ind, Dec. (N. $)est, Bechai Singh v. Shami - the sale is attacked on the ground of irregularity 


Nath Tewari, 10 Ind, Cas. 454, Parmanande Raos . in publishing and conducting the sale, 


. 
4 - 
= e .€ 
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The objectofr.22, O, X XIof the Civil Procedure 
Code is merely to protect the judgment-debtor 
or his legal representative from being lulled into 
asense of secutity by the decree-holder’s delay 
in executing his decree, but once the original 
decree has been put into execution and a notice 
has been served under the rule indicating his 
intention to proceed to execution, the rule does 
not contemplate tha a first notice must be served 
for every execution applicatign made more than 
one year after the last order against the judgment- 
debtor. . ' 


Io a previous execution petition notice was 
duly served on the surviving judgment-debtor 
himself and the legal representatives of the de- 
ceased judgment-debtor. A sale took place but 
was eventually set aside on the zoth January 
10919. The last application for execution was 
made on the 22nd December 1920 and the prop- 
erty was re-sold on the 16th March 1921. An 
application to set aside the sale was dismissed 
by the Munsif and the order was confirmed on 
appeal. A second appeal wes preferred to the 
High Court: 

Held, (1) that the order of the Court could not 
be regarded as one made under section 47 of the 
Civil Procedure Code and, therefore, no second 
appeal lay: 


(2) that the motice under O. XXI, r. 66,. 
having ‘been duly served the judgment-debtor 
was estopped from contending that ihe notice 
gaveaninadequate valuation of the property. 

Macnaghten v. Mahabir Pershad Singh, xo Y. A. 
25; 9 C. 656; 11 C. L. R. 494; 7 Ind. Jur. 164; 4 
Sar. P. C. J. 417; 4 Shome L. R. 285; 4 Ind. Dec. 
(N.S.) 1086 (P. C.) and Raja of Kalahasti v. Maha- 
yaja of Venkatagiri, 21 Ind. Cas. 389; 38 M. 
387; 14 M. L. T. 320; 25 M. L. J. 198, followed. 
Pat MAHADEO SINGH v. DHOBI SINGH, (1923) Pat. 
28314 P. L. T. 721; 2 Pat. 916 838. 


-e s. 48, O. XXXIV, `r. 6— Transfer of 
Property Act (I V of 1882), ss. 89, go—Mort- 
gage-decree—Preliminary and ee decvees— 
Execution— Limliation—Properties, whether can 
be included in application for execuln after 
expivf'of limitation. . 


A preliminary decree upon a mortgage was 
passed on the 22nd November 1907 allowing 
six months’ grace*to the mortgagor. On the 
application of the decree-holder a nal decree 
was made on the 4th July 1908; but the reliefs 
granted were not embodied in a formal decree, 
the order simply stating that the decree. was 
made absolute as apflied for: e 

Held, (1) that the preliminary decree was in. 
capable of execution and that limitation for 
execution began to run from the date of the final 
decree, however, informally it was expressed: 

2) titat no fresh decree was necessary % entitic 
the -decree-holder to enforce his decree against 
propetties other than those mentioned in the 
decree. 

A decree-holder cannot, after the expiry of the 

eriod of limitation for execntion of his decree; 
be allowed to amend a pending application for 


* 
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execution by adding to it a fresh list of proper- , 

ties against which he wanted to proceed 
Gnawendra Kumar Rat Chowdhury v. Shayama 

Sunder Jen, 44 Ind. Cas. 553; 22 C. W. N. 540; 


27 C. Ln 398, distinguished. 
Asgar Ali v. Troilokya Nath Ghose, 17 C. 63r: 
8 Ind. Dec. (w.8.)960 (P. B) followed. O 


HAYATUNNESSA CHOWDHURANI v. ÁCHIA KHATUN, 
50 C, 743 1017 


o 8. 790, scope of— Execution of decrec— 
Rateable — disiribution— Some judzment-debiors 
tommon to all decrees —Enquiyy —Couyi, duly of. 
When execution is sought of several decrees 

and some of the judgment-debtors are common to 

all the decrees, rateable distribution among the 
several decree-holders onght to be allowed of the 
assets realised from the sale of properties belong- 


ing to the judgment-debtors who aie commen to - 
all the decrees, 


Gonesh Das v. Shiva Lakshmin, 30 C. 583: 7 
C W. N. 414 (P. B.), Nilmoni Dey v. Hiva Lal 
Das, 43 Ind. Cas. 452; 27 C. I.J.’ roo, Bijey 
Kumar Addja v. Rama Nath Barman, 43 Ind. 
Cas. 715, Ram Chandra Natik Katia v, Raghunath 
Saran Singh Deo, 46 Ind. Cas. rol» 16 A, L. J. 
530, relied on. ; 


Balmer Lawrle & Co. v. Jadu Nath Banerjee, 
27 Ind. Cas. 641; 42 C. 1: 19 C. W.N 12c2, Tool 
Ram v. Abdul Gafur, 2, Ind Cae. 476 ; 7 Bur. L, 
T. 67, distinguished, 


The provision contained in section 73 of the 
Civil Procedure Code intends to give a substantial 
relief to the holders of decrees passed against 
the same judgment-debtor, and, therefore, even if 
the procedure is summary the consequences 
thereof are very material to the decree-holders 
and any enquiry that may be needed to give relief 
to the decree-holders should not be grudged by a 
Court, Pat INDERBASI KUER v.” SATNARAIN 
SINGH, 4 P. L. T. 373; (1923) Pat. 216; (1923) A. 
I. R.(Pat.) 521 626 


s. 92—Scheme suit—-Matters for con- 
sideration. See CIIARITABLE ENDOWMENTS 115 


— ——— 88. 96, 100—Appeal—Order for ve-triat 

—— Decree. 

An otder made by an Appellate Court directing 
a re-trial of a case with reference to an entry in 
the Record of Rights which was published after 
tne decree of the Fitst Court is a decree revers- 
ing the decree of that Court and as such, is appeal- 
able under section 96 of the Civil Procedure Code 
read with section' 100. O BHAIRAB CHANDRA 
Durty. KALI Kumar DUYT,,37 C. L. J. 491] 
(1923) A. I. R. (C.) 606 | 43088. 


—— 8. 99, O. IIT, r. 4— Rules as to vakalzt- 
namahs, interpretation of—~Vakalatnamah signed 
by person other than litigant, when proper 
Thernlesas to Vakalatnamahs are more or less 

strict and they are wade, no doubt, with a view 

to prevent fraud. Butat the same time when it 
is cleagy proved that no fraud.has been cogunitted 
and that svat has been done has been done with 
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. full knowledge and acquiescence of the party him- 
self, it was never intended by these rules where 
some mere formal matter has not been c8mplied 
with or where there has been some irregularity 


in presenting the case before the Court and where ' 


such formality or irregularity in no way affects 
the merits of the case that that should be taken 
as a matter-of vital importance and it was for 
this very reason that section 99 of the Civil Pro- 
cedure Code was passed. 

Where an application by one B. to 
set aside a sale in execution on the ground of 
fraud and material irregualrity in conducting the 
sale was filed by a Pleader who was engaged 
not by B, himself but by one T. whom he had 
instructed to do so and who had signed the 
Vakalatnamah on behalf of B; 

Held, (1) that the authority given to T. to filethe 
petition must be taken to include the authonty 
to instruct a Ple&der; i 

(2) that the irregularity in this case was a 
trivial one and was covered by section .99 of the 
Civil Procedure Code. Pat BANWARI RAI v. 
CHETHRU LAL RAI 1033 
- s. 99, O0. VI, r. I4— Omission ta sign 

flaint— Iriegularity. , 

A decree passed in favour of a plaintiff cannot 
be disturbed in appeal on the ground that he 
omitted to sign the plaint as required by 0, 
VI, r. 14 of the Civil Procedure Code, section 99 
of the Code applies to such a case. R MA NGWE 
KIN v. MA HWE, IR, 42; (1923)A, I. R. (R.)205 100 


ss. 109, 110—Sudject-matier of suit, value 
of—Method of determination—Certificate, when 
can be granied— Landlord and tenamt—Pattah 

— Terms, fairy and equitable, how fixed—Con- 

siruciton—— Rent, rate of— Madras Estates Land 

(Act I of 1908), ss. 27, 28. 

The High Court, may with propriety grant a 
certificate for leave to appeal to His Majesty in 
Council where the proceeding in question raises 
the entire question of the contract relations 
between the pariies and that question, settled 
one way or the other, affects a much greater value, 
and its determination governs rights and liabi- 
lities of a value beyond the limit. 

Past practice is one of the elements to be taken 
into consideration in fixiug, under the Madras 
Estates Land Act, 1908, what are the fair and 
equitable conditions of a particular P iacit 

Under sections 27 and 28 of the Madras Estates 
Jjaand Act the old rent continues until reduced or 
enhanced by special applications under the 
Statute, 

Even iu regard to penal provisions with a strict 
construction, no construction is open to a Court 
of Law which is is violation of what that Court 
considers to be the true meaning of the provi- 
sion. 


Plaintiff sued for recovery of tent said to have 
accrued and to be due by the defendants in res- 
pect of their holdings in accordance with the terms 
of a paltah which provided *that the defendants 
shall cultivate the specified area of land, harvest 
the crops and appostion the plaintiff's dus. A 
further clause added that if the yield bè carried 
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away without acting in accordance with the above 
provisions then the defendants will pay at au 
average rate of 170  kalams 4 marahals pex veli 
of nanja: ~- 

Heid, that the rent of 170 kalams was not a 
penal rent but was a substituted rent and the plain- 
tiff was entitled to recovef at that rate. PO 
RADHAKRISHNA AYYAR y. SUNDARASWANIER, 39 
C.L. J. 450; 16 L. W. 18; 31%. L. T. 31; 45 M. 
475: 43 M. L. J. 32$ 27 C.W. N. 1; (1922)A. I. R. 
(P. C.) 257; 20 A. L. J. 037, 491 A. 215 584 


— s. 110—Appeal to Privy Council— 
Subject-matter of suit— Interest between date of 
institution and date of decree, whether io be 
included. 

Although interest between the date of the insti- 
tution of a suit and the date of the decree is not 
ascertained in the plaiut and the total amount 
claimable-on account of it cannot be ascertained 
until the decree is passed, it is a part of the amount 
claimed in the suit and must be taken into account 
for the purpose of determining the value of the 
subject-matter of the suit under section 110 of 
the Civil Procedure Code. 

Radhakrishna Ayyar v. Sundaraswamier, 74 
Ind. Cas. 584; 16 L. W. 18; 31 M. L. T. 31; 45 M. 
475; 43 M. L. J. 323227 C. W.N. 1; (1922) A. I. 
R.(P.C. 207; 20 A. L. J. 937; 36 C. L. J 450 
(P. C), Mathura Prasad Singh v. Ram Prasad 
Tewary, 60 Ind. Cas. 523 at p. 524; 2 P*L, TT. 340, 
relied upon. M RAGHUNATHSWAMI IVENGAR v. 
S. GoPAUIL, Rao, (1922) M. W. N, 652; 16 L. W. 
682; 43 M. L. J. 622; (1923) A. I. R. (MJ) 135; 32 
M. L. T. 586 


— — ——4. 110, 0. XLV, r. 2, O. XLVIT, rr. 4, 8, scope 
of--Limitation Act (IX of 1908), s. 5-— Leave 
tc appeal to His Majesty in Council—Extension 
of time—Sufficient cause—Estoppel— Failure 
to object to value of suit, effect of. 

The provisor. con-aimied 1n rules 4 and 8 ot 
O. XLVII of the Civil Procedure Codes make 
it clear that the granting of an application for 
review merely amounts to a decision to re-hear 
the case in which the decree or order in respect 
of whic a review is claimed was pasged. The 
Judge heariħg the review is not entitled to do any- 
thing in the first stage beyond passing an order 
grauting the review and giving his reasons for so 
doing. Ifthe review is grantede the Judge who has 
allowed theteview becomes veste& with jurisdic- 
tion to pass any order which the original 
Judge could have passed. It may be sufficient 





-for him merely to alter the order of the original 


Judge, or i$ may be necessafy for him to take some 
intermediate step such as an order in remand, or 


referring an issue. 


Puce an application for review is granteg it can- 
not subsgquently be dismissed. e 

The provisions of section 5 of the Limitation 
Act are applicable to an application for ieave to 
appealto His Majesty in Council. 

A review applicatien was granted by a Judge and 
an issue was referred to the lower Court. On 
receipt of the finding the Judge came to the con- 
clusion that the judgment of which review had 
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been granted was cotrect, but instead of passing 
an order in the same terms himself he dismissed 
the application for review." The unsuccessful 


party applied for leave to appeal to His Majesty | 


in Council AG DAN the time for. making 
"the application Had elapsed: 

Held, (1) that the original judgment of which 
yevjew had been obtained bad not been affected 
by anything which had subsequently taken place; 

(2) that, therefore, the application for 
to appeal “gust be considered with reference to 
that order; en ue d 

' (3) that although the application was ord 
by time, yet having regard to the fact t - 
this was due to the erroneous procedure n 

by theJudge granting the review who had wrong y 
dismissed the application for review after gron me 
it, the applicant was entitled to the benefit 0 

section 5 of the Limitation Act.  .. * i 

The value of property which is the subject- 
matter of à suit is a question of fact which may 
be concluded against a party by his admission. 


A.party cannot by admitting a lower valuation - 


of a suit suffer an appeal to be heard bya sen oa 
Judge of a supreme Court and then claim a hig i 
valuation for the purpose of obtaining leave n 
appeal to His Majesty in Council. O BHAGW i: 
“ PRASADU, ÁCHHAIBAR' SINGH, 9 J- Sd 
(1923) AI R. (O.) 93; 26 O. C. 24 4 
eman g. 115— Another remedy open— Revision, 
_ whether ‘competent—Land Registration - Act 

(VII B.C: 1876), s. 55—Reference by Collector 

to Civil Court-—Civil Court, whether has jurts- 

diction to decide question of title. — 

Where the party to whose préjudice-an order 
has been made has another remedy, the H gh 

Court will not interfere with the order in the 
exercise of its revisional jurisdiction under sec- 
tion 115 of the Civil Procedure Code. . 

Where the dispute between two parties con- 
` testing@each others’ right to possession of certain 
‘lands was referred by the Collector to the Civil 

Court under section 55 of the Land Registration 
Act and the District Judge having tried the case 
caine ge the conclusion that a, particuldt party s 
right prevailed; on an application dor revision 
'of the ordet to the High Court: MM 

"Held, that the District Judge had jurisdiction 
to decide the matéer, and asthere was no irregit- 
lar or illegal @xercise of thejurisdicfion, the High 
Court could not interfee in revision. Pat 


KAPLESHWAR JHAv. RAGHUNANDAN PRASAD, EU 


L: R. 370; 4 P. L. T. 718 





^ a pawber rejected — Revision, whether lies. 

An application in revision agaiust an order 
dismisséng an application for permission to gue 
us a pauper is permissible ingsmuch as such "an 
application is in itself a case within the® meaning 
of that term as used in section 115 of the Civil 
Procedure Code. 

Shamim-ud-din v. Amir Hussain, 4 Ind. Cas, 
773; 12 O. C. 381, foliowed. | 

Buddhoo LA v. Mewa Ram, 63 Ind. Cas. 15; 43 
A. 564; 19 A? I J. 558 and Mahadeo Sahai v. 

. 
bd 


' tion of the full owner. 


S. 115— Application for lea& io sué as. 


Secretary of State for India in Council, 65 Ind. 
Cas.'255; 44 A. 248; 20 A. L. J. 55; (1922) A. I. 
R. (A?) r, dissented from. O SHEO NARAYAN 
LALv. MUNAQQA, 90. L. J. 610; (1923) A. T. R. 
(O.) 118 944 


—— ~ 8. 115— Revision — Appeal-— Unappealatle 
order — Appeal, memorandum of, whether cam 
be treated as revision. — 

Where an appeal is preferred to the High Court 
against an order from which no appeal is per- 
mitted, it is open to the Court.to treat the memo- 
qardum of appeal ss a petition under section 115 
of the Civil Procedure Code, if the case is such 
that it would amount to a denial of justice if the 
order which is challenged were not interfered 
with. O HABIBULLAH v. GOLA ASMOTER KHATUN, 
37 C. L. J. 395; 27 C. W. N. 720;(1923) A. I. R.(C:) 
612 . : : 575 

l 2 

s. 115—Suit wrongiy -brought against 

President, District “Board—Inter‘erence in 

revision, See PROVINCIAL SMALL CAUSE COURTS 

Acrt, Sca. 1I, Art. 1 288 


— 





. ——— ss 115, 151, 0. XXXIX, 0. XL—Security 


Jor mesne profits—Order nol provided- in^ Coat— 

inherent power of Couri— Apheal— Revision— 
Possession— Mutation, NE 

No Court ought to allow itself to be prevented 
from doing substantial justice merely: because 
it cannot find a section of the Civil Procedure 
Code under which its order Will fall. 

Abdul Karim Abu Ahmed Khan Chaznavi v. Allah- 
abad Bank, Limited, 41 lnd. Cas. 598; 44 C. 929; 
21 C. W. N. 877 ; 26 C. L. J. 49, relied upon. 

The Civil Procedure Code does not provide 
for an order for the taking of security for mesne 
profits. But if such an order is passed by a Court | 
in exercise of itsinherent power under secticn 
151 of the Code, the order is not appealable. 

The position of a trustee in possession of the 
trust property is wholly different from the posi- 
Therefore, while it is al- 
ways reasonable to take security from a person 
who holds property in trust, it is a different 
thing to call a man to account for his expenditure 
of Lis own income. 

If in a suit for possession and mesne profits 
a Court, acting under section 151, Civil Procedure 
Code, directs security for mesne profits to be taken 
yearly during the pendency of the suit and in fact 
takes security for one year’s mesne profits from 
the defendant, who is in possession of the property 
in dispute, and whose possession has been recog- 
nised by a mutation order, it does not act without 
jurisdiction, but if its order is not essential for 


“the ends of justice, it acts with material irregu- 
: larity- in inventing a form o 


relief not expressly 
mentioued in the Code. - f 


Section 115 of the Civil Procedure Code ought 


to receive rather a liberal than a narrow interpre- 
tation. 


. Bat Airani v. Deepsing Baria, 33 Ind. Cas. 3583 
40 B. 86; 17 Bom’ L. R..1097, relied upon. 
Therciore, where a Subordinate Court has an 
expres jurisdiction to pass aif appealablesorder, but 
goes outof its way to invent a novel form of proce- 
e [4 


4 
"4 


# 


-execution ‘sale: under O. XXI, r. 


~ 
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dure, and consequently makes an order for which 


no appeal is provided iri the Code, the High Court : 


should consider whether the course adopted by the 
Subordinate -` Court was really necessary, aud 
ought notto hold itself preciuded from setting 
aside the order by taking a strict and narow 
view of the provisions of.section 115, Civil Pro- 
cedure Code. zi 

If an order passed by a Subordinate’ Court 
under section rI5r;.Civil Procedure Code, in 
exetcise of its inherent power, is not open to re- 
vision under section 115, Civil Procédure Code, 
the High Court in dealing with such an order 
may exercise its own inherent power under secfion 


-151 of the Code. 


Obiler.—Possession is prima facie evidence of 


ownership, and an.order of mutation is a deter- : 


mination of the question which of the parties is 
entitled to possession. O BHAGWAN BAKHSH 
SINGH v. SURENDRA BIKRAM SINGH, 10 O. L. J. 209; 
(1924) A. I.-R.-(O.) 1x '" 885 


'——— — si 115, 0. XXI, r. 89— Refusal to accept 
deposit— Refusal to exercise jurisdiction —Revi- | 


son. VR . . me 
A refusal to accept a. deposit under O. 


XXI, r. 89, of the Civil Procedure Code tenderéd | 


for the purpose of setting aside a sale is, a 
refusal to exercise jurisdiction and a ^ revision 
from such an order lies under section 115 of the 
Code. Pat AULAD ALI v. ARrRDUL HAMID, (1923) 
A. I. R. (Pat.) 490; 2 Pat. 715 | 102 


——$. 115,0. XXI, r.-89, O. XLVI r. 1— 
Application to set aside sale— Appeal— Revision 
— Reference to High: Court—Subordinate Courts, 

~ duly of. . | | à 
Per Curiam :—(Wa'sh, J , dissenting)—No re- 
.vision lies against an order of the lower Appellate 





‘Court passed in appeal from an order of the Trial ` 


Court disposing of an application to set aside an 
-&9 of the 
Civil Procedure Code. - | : 

A Subordinate Court is bound to follow a reported 


‘decision of the High Court to which it is subordi- | 


nate in preference.to' the decisions of the other 
‘High Courts. : s d - 
Per Walsh, J.---Subordinate Judges must not 
be too timorous, in stating. their doubts to ‘the 
in .references.;under O., XLVI 


- ca + 
kanari 


lo withdraw 
Revision. ` `e NO tee E 
Prom' an order on dn application .to withdraw 





~a suit with.léeaye to bring a fresh-one, if the'lower 


‘Court has ‘applied ^ itẹ ` mind-‘to ^the- question 
whether sufficient cause under O.- XXIII; r. 1, of 
the Civil Procedure.Code is established, -no revision 
‘tothe’ High “Court ‘lies; ‘whether the :decisioi is 
right or wrong, 7. 7- ". " . TEE 

Ratan. Lal. v. Mihanimad™= Hamidullah Khan, 


60 Ind? Cag 8995, fo A. TJ. 4742 U. P; IØR. (A) 
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403 and, Jhunku. Lal v., Bisheshar Das, 46 Ind. 
Cas. 71,16 A. L. J. 495; 40 A. 612, followed. 
The High Court has power to revise an order 
Such as the above if. the lower . Court has 
failed to exercise a judicial discretion in passing 
it. A NANNHU v. ROSHAN SINGH 119 


—— s. 116, O XXXII, sr. 2—Application foy 
‘Leave io sue as pauper—Schedule of immovealle 
property cmitted—Rejection of atplicaticon®— 
Revision, whether lies ` : 
Order X XXIII, r. 2, of the Civil Procedure Code 

specifically requires that the scheddfle attached 

to an application for leave to sue as a pauper shall 
be both of moveable and immovedble property. 

Therefore, where an applicant not merely omits 

to mention an item of immoveable property in 

the schedule but entirely fails to submit a list 
of such property, the application cannot be 
we as properly framed. ` 
Cuppusawiy .Atyar v. Muthusam 
27 Ind. Cas. 891; (1915) M. W. N. 31; r T. s 
consjfered. O SHEO NARAYAN LALv.: MUNAQQA 
9 O. L. J. 610; (1923). A. I. R. (O.) 118; 344 


— s. 115, O. XLVII, r. 7— Review, refusal to 
gvani—Reviston, whether lies. ; 
. "The ggtanting of a review is a matter. peculiarly 
within the discretion’ of the Judge who passed 
“the decree; no other Judge can hear an applica- 
"tion for. review and if.the Judge who tried the 
case refuses ‘to grant a-review, his grder is by 
'r.7 of O, XLVII of: the Civil Procedure Code 
expressly dec'ared’ not. to be appealable: nor’ 
is an application for revision against such order 
competent. -O JaG- Moman SINGH. v. MATA 
: BADAL, 9 O. L. J. 623; (1923) À. I. R. (O ) 153 851 


.————— 8-115, Sch. IL para. 16— Arbitration 
— Award ——Decree on ward — Revision, 
It cannot be aid down that in no possible case 
cam a revision’ be entertained against-a-devrce 
- passed in accordance with an.award, even if ihe 
procedure of the. lower Court has been altogether 
-ittegular and illegal.:; . P Eee Em l 
-Ghulam Khan v. Muhammad Hassan, 29 C. 
.I67i, 6. C. W. NG 2261. .29 .1:A. 51} 12 M. L. 
-J- 47 a4 Bom. I; R. 1613-8 Sar, P, C. J. 1543 
25 P. R. r9o2 (P. C), erai — Wésram v, 
è. Sheriff "Devii, .y2. Ind, Cas.. :687.;:36. B. 105 
13 Bom. L. R: , 101} .and ;Beiafa: v. Kedar 
` Nath, 37 Ind. Cas 400; 3 O. I. J. 583, relied 
on. : hoc mi | : 








-On.:  . ETET O NAE ae Sele ee a 
Where, however, the Court® has considered 
.thé objections to the award ‘om tlie ‘merits and 
.has;come. to; what the- applicant .- contends 
.is, a wrong -decision:as to-whetheér there has been 
.any.irregulárity on thefbart'of-the: arbitrator 
, thet case does come withinthe proyisionssof section 
115: of the. Civil Procedure ‘Code -and ‘ño revision. 
lOS. 7 2e aseni ur al ee ee Oe 
(© oLutawan: v. Lachiya, 2x Ind. Cas. 950; "36 A, 
.69; 12 €. L..]. 57 aud, Ajodhya,Prasad v SBadayul 
» Husain, 41 Ind: Cas. 3577.39 A, 489;. 15 A. 
TT AD led Om s n 
. It is-the clear intention of the Legislature that 
objections to'-am;award"on 'the- ground of 
invalidity “from ‘any. "cause whatever should be 


a 
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‘decided by the' Court which had made the order 


of-reference and “by no other Court. , O SHEO 
-PALITAN v. SUKHDEO SINGH, 26 O, C. 107; d 


^ 
` 


AI. R. (0.) 235 


ss. 122, 123, O. ZLI, r. jl—Paína High 
Couri Rules, Ghaptey V II, v. 6— Appeal, second 
—Copy of judgihent of Trial Cost not filed 
within limttation— Appeal, whether barred. 

"Section ‘122 of fhe Civil Procedure Code 
gives. powet to the High €ourts to make rules 
‘regulating their own procedure and the pio- 





‘cedure of” “the Civil Courts subordinate to 
‘their superintendence, and by such rules to 
annul, alter 'or' add to all or any of the 


“niles of the First Schedule to the Code. But in 
-order-to have the effect of varying the rules con- 
‘Aired in the First Schedule, the rules made under 
-section +122 must ‘first have been considered and 
submitted by a Rule Committee appointed under 
“section 123 ‘of the Code. ; ; 
‘Rule 6-of Chapter VII of the Fatna High Court 
Riles requiring a copy of the judgment of the 
"Trial Court to befiled along with the Memorandum 
vif Appealin-a second appeal has not been made 
under section 122: 0f the Civil Procedure Code and 
-has ‘not, therefore, the effect of adding to r. 
xt of O. XLI of tthe Code. TUM 
“A second appeal filed within limitation carnot 
ibe rejected as barred by limitation merely because 
a copy-o* the judgment of the Trial Court was not 
filed within limitation, as required by r. 6 


‘.of Chapter VII of the Patua High Court Rules. 


Narsingh Sahai v Sheo Prasad, 42 Ind. Cas. 855; 
40 À. rp 15 A. T. J. 835 (EF, B), distinguished. 

Chunilal Jethabhai v. Baroi Dahyabhai 
Amiilakh, 32 B. 14; 9 Bom. L. R. 1138, reiied 
‘on. PatRAMDEO SINGH v. MUKHAN SINGH, (1923) 
Pat. 19 330 


s. 141, O. IX, r.9—Application to set 
‘aside ex parte decree—Dismssal in default.— 
Application for restoration, whetherimaintainable. 
Wherf an application to sct aside an ex parte 

decree is dismissed for default; an application 

to set &side:such dismissal lies under O. IX, r. 9, 

read with section 147, of the Civil Procedure 

Code. ee l i 
-Bhübaneswar Prasad Singh v., Tilafdkari Lal,e 

49 Ind. Cas. b17; 4 P. L. J. 135; (1919) Pat. 75 

(E.B), Ramgulam Singh v. Sheo  Deonaraoin 

Singh, 51 Ind. Cast152; 4 P. L. J. 28%, dissented 





fron. 

i Bepin Beharf Saha v. Abdul Barik, 35 Ind. 
Cas. 613; 44 C. 950; 21 C. WN: 30:24 C T, T. 
446, Gauri v. Hinga, 59 Ind. Cas. 575; 23 O. C. 
349, Abdul Rahman Shah v. Shahana, 58 Ind. 
Cas. 7483» 1 L. 339; 82 P. W. R. 1920; 1 L. L. J. 
188. relied on. O JAMNA «v. RAMRAJI, 9 O. L. 
Ts 627; gO. & A. I, R, 32; (1923) A, I. R. d 





e : AN . e 
—-— 8. 145, object of—"'Personally,” meaning 
' of—Liabllity of surety, whether — limited-- 


Security, how enforced. 

The object'of section 145, Civil Procedure Code, 
is to provide that where a person has become 
liable as a surety for the performance of a decree 
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or for the restitution of any property taken in. 
execution of a deczee orfor the payment of any 
money orfor the fulfilment of any condition 
imposedin any suit or proceeding the party: for 
whose benefit the security has been given may 
enforce the security by executing the decree or 
order against the surety in the same manner 
as if the surety has been a party to the decree 
ot order aud was directed hy the decree or order 
to peizform the obligation undertaken by him. 

The word “ perscnally ” in section 145 of the 
Civil Procedure Code does not limit the enforce- 
mentof the securiiytoa personal liability of the 
surety. 

A security bond executed in favourof a Court 
for the performance of a decree can be enforced 
by the Courtin ‘the same way as a decree. A 
BETI MAWALAKASHMI Bar v. PADAN SINGH, 21 Å.. 
L. J. 604; 45 A. 649 ` 997 


————— 8g. 149 — Extension of bine ` for payment of 
Cou.-t-fees— Application for leave to sue in 
forma pauperis, withdrawal of—Court-fees paid 
after limitation—Discretion of Court. 

Plaintiff applied for leave to sue in forma 
pauperis, A similar application made by him in 
another suithad already been rejected. He sub- 
sequently applied to withdraw hfs application 
and paidiu the requisite Court-fee on the plaint 
after the xpiry of the period of limitation for 
the suitond prayed that tine may be extended 
uudersection x49 of the Civi: Procedure Code: 

Held, (1) that the opplication made by the 
plaintiff for Jeave to sue in forma pauperis after 
the rejection of a simular application in another 
suit was fraudulent; 

(2) that, therefore, this was nota fitcaseforthe | 
exercise of the discretion vested in the Court 
under section 149 of the Civil Procedure Code, 

Stuart Skinner v. Orde, 2 A. 24x atp. 249; 4 C. 
UL. Ro 331; 6 I. ÀA.126; 4 Sar, P.C. J. 31, 3 Suth: 
P. C.J. 627, z-Ind. Pec. iN. s) 685 (P. C.), dis- 
tinguished, R Sook IAL v. DAL CHAND, 1 R.196; 
(1923) A. I. R. (R.) 256 895 


s. 149, O. VIL, r.1l—Plaimi filed on 
insufficient Court-fee— Balance made good aftev 
expiry of UWmitation, Lut within time. fixed 
by Court—Suil, whether time-barred. 

A suit filed within limitation but on an in- 
sufficiently stamped paper, is uot Larrcd by time 
if the deficiency is made good within ihe time 
allowed by the Court even though limitation 
has in the meantime expired. “ae 

Jainti Prasad wv. Bechu Singh, 15 A. 65; A. 
W. N. (1893) 29; 7 Ind. Dec. (N. 8.) 758, dissented 
from, 

Gaya Loan Office Limilted` v. Awadh` Bekari 
Lal, 37 Ind. Cas. 507; 1 P. L. J. $20; 3 P.L W. 51, 
followed, A RAM DIAL v. SHER SINGH, 21 A, L. J. 
387; 45 A. 518; (1923) A. I. R. (AJ) 538. - 358 


—— —— 5, 149, 0. XLI, r. 9— Appeal—Court-fee, 
deficiency in— Rejection of appeal —Proceduve 
—Exlension of tinm—Discretion, exercise of— 
Interference by Appellate Court. Í 
The mowers of an Appellage Coutt fq, reject 

a Memorandum of Appeal are get out in O. XLI, 
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r.3 ofthe Civil Procedure Code. Ithasno power 
'toreject an appeal onthe ground that it is in- 
sufficiently stamped. " 
Under section 140 of the Civil Procedure Code 
a power is reserved toa Court in the matter of 
granting time for the making up of deficiencies 
in Court-fees, and wheresuch discretion has been 
exercised, it wilinot be interfered with on appeal. 
Where, however, the Court has not exercised 
any discretion in the matter at all, the Appellate 
Court will be justified in making an order of re- 
mand for the purpose. A JAI Sincn GIR y. SITA 
Ram SINCH, 21 A. L. J. 333; (1923) A. L R. (A) 
349 757 


ss. 151, 152— Mortgage. suit— Accidental 
omission of ilem of mortgaged property from 
plaint” and decree—Aimendment of decree— 

Power of Court, mE 

In a mortgag.-deed drawn up uuder the direction 
of the mortgagor there was an accidental o’nission 
in describing one item of the mortgaged property. 
The oinission was perpetuated in the plaint 
ina suit brought by the mortgagee on the mort- 
gage-deed and was continucd inthe decree. Subse- 
quently, at the instance of the decree-holder, the 
Court amended the decree so as to include the 
item which had been omitted: 

Held, that the case was one of “au error arising 
in the decree from an accidental omission " within 
the meaning of section 152 of the Civil Procedure 
Code, and the Court had inherent power to make 
the amendment, 

Mahi boob Begum Sahiba v. Lal Begum Sahiba, 
62 Ind. Cas. 652; 4 L. W. 445, Somasundaram 
Cheilyar v. Rama Krishna Kadir Velasaint 
Naicher, 22 Ind. Cas. 774; (1914) M. W. N. 107; 
15 M. L. T, 102, relied on. 

Jivan Sahai v, Kalyan Mal, A. W.N. (1906) 
220, Ahmed v. Shaik Essa, 17 B. 657; 9 Ind. Dec. 
(N.8. 43r aud Lakho Bibi v. Salamat Ali, 20 A, 
337; A. W. N. (1898) 59; 9 Ind. Dec. (N. S.) 576, 
distinguished. R Maunc Curt HALING v, N. A. 
R. M. Cuerty 1020 
ss. 151, 152, 0. XX, r. 8— Inherent power 

of Coturt—Power to vre-call order passed by 

predecessor-— Judgmenis, sanctity of. : 

Section 151 of the Civil Procedure Code gives 
no power whatever, to a Judge to re-call an order 
passed by his predecessor-in-office. He is 
entitled to correct clerical or arithmetical 
mistakes in the judgment or errors  arsising 
from any accidental slip or omission and lie 
is also entitled to review a judgment if 
there are grounds for review, but otherwise 
he is not entitled to touch that judgment in any 
way. Pat DISHESHWAR PRATAP NARAYAN SAUT v. 
ASAREI SINGH è 110 
— — —— S, 151, 0. XLI, r. 28— Remand, when can 

' be made. ; 

Although under r.23 of O. XLI of the Civil 
Procedure Code a remaud can only be made on 
the grounds set forth therein, an Appellate Court 
is not confined to those grounds, and has 





mà et 





e "inherent power to remand a case for a f»esh trial 


Lu 


on any other ground, if in the interests of jystice, 
t considtrs it necessary to do so, Vasious cir- 


^ & 
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cumstances may arise under which an Appellate 
Court may not be able to decide a case completely 
and a remand may become necessary in the 
interests of justice. 

Abdul Karim Abu Ahmed Khan Ghaznavi v. 
Allahabad Bank, Limited, 41 Ind. Cas. 598; 44 C. 
929 (I. B.); 21 C. W.N. 877; 26 C.Iz.T. 49, relied on. 
L UMRI v. SHAH MUHAMMAD, 5L. L. J. 269 497 


—— s. 151, O. XLVII, r.e1—Review of judg? 
ment before decree signcd—Inherent power of 
Court; See CONTRACT Act, s. 69 

——-——— s. 152—Amendiment of decree— Court, 
tower of. 

A Courthasno power to amend a decree passed 
by itself, apartírom the rectification of.a clerical 
error, etc, and if a Court directs au amendment 





which varies the operative part of the decree it. 
exercises a jurisdiction which is not vested in. 


it by law audits action is open to revision under 
section 115 of the Civil Procedure Cede. 
HABIBULLAH v. GOLAASMOTER KHATUN, 37.C L. J 
395; 27 C. W. N. 7:0; (1923) A.I. R. (C;) 612 
— $8. 182— Redemption suit —Memorandum 

about surplus profits — Failure to calculate profits 

up to dai of possession ——Decree— Appeal— 

Mistake, whether cam be rectified. 

A decree was passed giving the right of redemp- 
tion io the mortgagor and stating that Rs. 3,812 
were the surplus profits iu the hands of the mort- 
gagee. For arriving at this figure calculation had 
only been made up to the 25th June 1920, Pos- 
session was given cu the 2nd February, 1922. 
When the preliminary decree was passed on the 
18th November 1921 the Judge noted in the order- 
sheet that when the decree is prepared the account 
will be made unto date. This note was how- 
ever, overlooked and the profits were fixed at 
Rs. 3,812 only: 

Held, that the failure to calculate surplus pro- 
fits from the 25th June 1920 to 2nd. February 
1922 was a mistake, error or omission. within the 





meaning of section 152, Civil Procedure Cede, and: 


could be rectified even during the pendency of 


an appeal against the decree. A BISHUN NARAYAN 
v. BIBI RAMJI $42 


———--® 5,153, 0. VI, r. 1?— Limitation et (IX 
of 19089 s.r4— Amendment of blaint—Discre- 
tion of Court— Amendment, effect Bj Exclusion 
of time spent ín previous. suti—Same cause of 
actioi— Good faith. e 
An amen@ment of a plaint relafes back to the 


C 
575^ 


» 


date of the original institution of the suit provided . 


there was nothing illegal about it. 
Section 153 and O. VI, r. 17 of the Civil Proce- 


dure Codegdo not put any®express restriction on. 
the discretion of the Court to allow an amendment - 


altering the entire character of the suit.. 

‘The plaintiff brought a suit in Court ê on an 
aqeount alleged to have been taken respecting -a 
dissolveds parternetship between 
defendant. After inquiry the Court held that no 


, Such account had ever been taken. Instead of 


dismissing the suit, however, 1t returned the plaint 
to enable the plaintiff, after amending the suit 
into one for taking an account of, the dissolved 
partnership, to present the plaint in Court B, 


himself did tHe- 
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which alone was competent to try a suit of that 
. description. The plaintiff, however, presented- 
the plaint in Court B without any omendment,. 
with the result that it was again returned, the. 
Court holding that on the face of it, the suit was. 
triable by Court A. The plaint was now pre-. 
sented back in Gourt A, which again returned it 
for proper presentation, after allowing it'to be- 
amended into a suit for an account and a share 
of the dissolved pa®tnership.. The plaint as” 
amended was now finaly pres&nted in Court B, 
but by this time the suit was time-barred, and 
the Court diSmissed it after "holding that the" 
delay could not be condoned under section r4 of 
the Limitation Act. On appeal: 
Held, (1) that in granting the amendment 
the Court A exercised its discretion in a judicial: 
manner and that, as an amendinent relates back 
to the time of the institution of the sunit, the suit 
ultimately instituted in Court B was, for the- 
purpose of section 14 of the Limitation Act, not. 
only to be considered to be founded on the same: 
cause of action as the suit at first instituted in 
Court A, but was in fact the same suit; | 
(2) that, however, as the plaintiff deliberately 
left the plaint unamended for a long time after 
the decision in Court A as to no account having 
been taken of the dissolved partnership, it, 
could not be said that he was prosecuting the suit- 
in “good faith ” to enable him to take advantage 
of that section, and that the suit was rightly dis- 
missed. N SHEONARAYAN v. RAMPRASAD, (1923)' 
A. I. R. (N.) 241; (1924) A. I. R (A) 17 917. 


O. V, rr. 17, 19, 21—Service of summons 
—Summons affixed to door of defendant's house 
— Presumplion— Temporary absence—Sumnmon s 
sent for service to another Court— Certificate of: 
service. r - 
Where service of. summons is effected on a. 
defendant the very first time by affixing a copy ` 
of the summons to the door of his house, there 
can be np presumption that he had notice of the - 
case ot of the date fixed for the hearing. 
Whete a person is merely temporarily absent 
from his house when the process-server calls it- 
cannot be said that he cannot be.found ewithin | 
the meawfiig ofr.17 of O. Vofthe Civil Procedure 
Code. . + . 
Where a summonsissentforservicetoa Court 
under O. V, r. 21 gf the Civil Procedure Code, 
itis the duty of such Court, after proper. enquiry, 
to certify whether service has been, sufficient, 
ornot. Acertificate of the sufficiency of service, 
recorded by the munsarim ofthe Court is neither 
legal nor of value. O MATHURA SINGH, v. 
SHEO MOHAN PRASAD, 90 & A. L.R. 497; 100. 
Ie J. 337 ® i 782 
O. VI—Pleadings—Particulars—Courts, 
duty of-—Procedure— Fraud, proof of. d 
Courts should Wie watchiul £o see get in 
all cases the rties have pleaded their 
cases so plainly, fully and clearly that each side 
kuows the nature of the case which has to be met, 
This rule is of general application. 
A defendant is entitled, before delivering his 
written statement, to have anorder that the p aint- 











+ 


INDIAN CASES, 


8 "e 
13023. 
Civil Procedure Codej-1: 08—contd. Ew. 
& 


iff shall deliver to him a pleadiiíg in compliance . 
with the provisions of O. VI of Civil Procedure - 
Code. Equally, a paintiff is entitled, before 
being called to take any further step in the 
action, to have proper particulars of the defend- 
ants'written statement. If thé Judge is of opinion 
that a groundless application is madeto bim, the 
party puttingin the application should be ordered | 
to pay costs. - 

_A Court should, when | ordering farticu- | 
lars to be given, order the party in de- 
fault to pay a specified sum of costs to the other 
side for the costs occasioned by the application, : 
suth payment to be made on or before the de- 
livery of the particulars. If the order is disobeyed ] 
and the plaintiff isin default, he should have his -' 
aclión stayed; and if the defendant isin default 
his defence should be struck out, 


Particulars having been furnishcd, the Judge 
should be careful at the tial $o exclude all evi- , 
dence which is not faiily covered by the original 
pleading ard the paitieulzis. . ` ` 
` To prove a case of fraud, it must be proved 
that representations wcre made. which were false 
to the knowledge of the party makixg them or 
were such that the party making them could 
have no reasotable teliet that they were irue, 
that they were made for purpose of being 
acted upon and believed, that they were believed . 
and acted upcn ard causcd the actual damage 
for which the relief is claimed. A GAURI 
SHANKAR v, MANKI KUNWAR,21 a. Ie J. 571; 45 
A. 624; (1924) A I. R. (A.) 17 466 ` 


— O. VL r. 4— Fraud—Swit by minor to: 
set aside compromise —Pleadings— Particulars— ' 
. Burden of proof. ` : 


„If it is sought to set aside a decree on the ground ` 
of fraud, the.allegation of fraud must be clear,. 
definite and specific. 2 

“Nanda. Kumar: Howladar v. . Ram. Jiban, 
Howladay, 23 Ind. Cas. 337; 41 C. 990; 18 C. Wi 
N. 681; x9 C. L. J. 457; relied on. 2 

“There is no warrant for the proposition that if a | 
minor on coming of age comes forward to challenge 
a decree passed against.him on the basis of a com- 
promíise,: even though he does not allege in what 
way the compromise was invalid, the burden js. 
immediately thrown upon the. opposite party 
of establishing that sanction to the compromise 
was duly given aud that all the. proceedings in 
the suit in which the, decree was- passed were 
regular. | a a tice 

Partab Singh v. Bhabuli Singh, 21 Ind. Cas. 
288; 35 A. 487; 17 C. W. N. 1165; (1913) M. W. N.. 
785; 14 M. L. T. 299; 25 M. I. J. 492; 1x1 A. I. Jo 
901; I6 O. C. 247; 18 C. L. J. 384; 15 Bom. L. R. 
1001; 40 I. A. 182 (P. C), Ganesha Row. v. Tulja_ 
Ram Row, 19 Ind. Cas. 515; 36 M. 295; 17 C. W. 
N. 765; 11 A. L. J. 589; 18 C. L. J. 1; 15 Bom. 
L. R. 626; 14 M. L. T. 1; (1913) M. W. N. 5753 
25 M. L. J. 150; 40 I. A. 132 (P. C) and Badr 





E nsn 


‘Prashad v. Gopal Behari Lat, 50 Ind. Cas. 752; 


4I A. 553, 17 A. L. J. 780, distinguished. A 

RADHA KRISHUN SHUKUL v.*NokH Lal SHUEUL, 

21 A, 1931488; (1923) A; I. R.4A,) 566 e — 964. 
! . , 
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i -O. VII, r. 1 (e)— Pleadings—Plaint— 
` -© Ownership rehëd upon in plaini-— Particulars. 
-. Ownership is a mixed question of law and fact 
-"and' a pond md relies on ownership should 
“set forth in theiplaint facts justifying the asser- 
. tion of ownership, as required by clause (e) of 
"f. I ot O, VIL ofthe Civil Procedure ‘Code. 

O KHALILULLAH SHAH v. Ewaz ÁLI,26 O. C. 128; 

(1923) A. I. R, (0.) 214 390 


p O. VII, r.11, O. IX, r. 9—Dismissal of 
suit for defauli— Restoration — Illness of brother, 

_ whether sufficient cause. 
_, Plaintiff’s suit was dismissed for defaulé of 
appearance under O.IX,r.8, Civil Procedure 
Code. .In an- application under r. 9 of that 
. Order he asked for restoration of the case alleg- 
"ing the illness of his btotheras the reason for his 
.Bon-appearance on the day fixed for the hearing 

of the suit ; 

Held, that there was no sufficient cause for 
the plaintiff's non-appearance when thesuit was 





called on for hearing, or for the restoration of the , 


ease. Pat RAMBHANJAN SINGH v, PASHUPAT Rat, 
, 2 Pat. 784 847 


- O.IX, r. 6— Defendant, absence of— 
4pplicatzon for adjournment by Pleadey, refusal 
2 of—Pleader retiring from | case— Proceedings, 
'  whetherex parte-—M edieahcertificate not believed 
* ` by Court—Procedure. i 
“On the date fixed for the hearing ofa suit de- 
- fendant was #bsent and his Counsel applied for 
“an adjournment which was refused. Counsel 
. thereupon retired from the case. Plaintiff’s evi- 
c dence was then recordedandthe suit was decreed 
, but the decree stated that the suit had been heatd 
-‘in the presence of Counsel for both parties : 
Held, (1) that the decree actually passed was 
. not an ex parte decree ; 


14 





(2) that from the moment when the applica- . 


tion for adjournment was refused the defendant 
"should have been treated as both absent and, un- 
tepresented and the subsequent proceedings 
should have been ex parte. ' É 
~ ` Ifa Courtsees good reason to distrust a medical 
— certificate .tendered on behalf of a party; its 
. proper courseis to summon- the Doctor, or 
Medical Officer who gave the certificate, 
“and toinsist upon-his attendance. But itis not 
< fairto penalise a party on mere suspicion engender- 
~- edin the mind of the Court bv the factthata num- 
- ber of certiicates have been tendered in support 
.of successive applications for ^ adjonrnment. 
A KRISHNA DASS v. RAM ÜGRAH SINGH, 21 A. L. 
~ J. §00;. (1923) A. 1, R. (A:) 549 845 
` ———— 0. IX,r. 9, scope .of—Cause of action 
——~Sust to geci defendant as tenant—Subsequent 
suit for possession, whether barred. - . 
Order IX, r. 9 of the Civil Procedure Code does 


not rreciude a plaintiff, after his suit has been? 


disizissed on one cause of actian, from bringing 
another suit ‘on another cause of action. The 
‘rule is confined to those cases only where à second 
suit is. brought for the same object and on the 
same.cause of a@tion as the suit, which was dis- 
mied, Thus,” on the failure of A suit for 
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ejectment in which the cause of action was 
the refusal of the defendant to vacate after he 
had been served with notice of ejectment, a sub- 
sequent suit for possession of the same property 
based on a denial of titlé would not .be barred. 

Haji Khan v. Baldeo Das, 24 A. 90; A. W. N. 
distinguished. A BALKISHAN v. 
RAGHUBAR DAYAL, 45 åA 815 (1923) A. LR eed 


* 
O. IX, x. 9, 0. EVIL rr. 2, 8—Pleader 
instructed only to appiy for adjow nment—Dis- 
missalof suit, nature of—Resloratign, application 
for, whether maintainable. 

On the date of hearing of a suit the Pleader for 
the plaintiff put in an application for adjourument 
which was rejected. The Pleader had no further 
instructions, “The Court thereupon dismissed the 
suit under O. XVII, t. 3 of the Civil Procedure 
Code, “for want of evidence'': 

Held, (1) that the Pleader for the plaintif 
having uo instructions beyond applying for an 
adjournment there was no appeatance on behalf 
of the plaintiff at the hearing aud the dismissal of 
the suit was, therefore, under O. XVII, r. 2 of the 
Civil ProceliureCode; ` 

(2) that an appl.caticn under O. IX, r. 9 of the 
Civil Prócedure Code for restoration of the suit 
was, therefore, maintainable: PatSHAH MUHAM- 
MAD MAUDOOD v. RAMESHWAR SINGH BAHADUR, 
IP. E. R. 281; (1923) A. I. R. (Pat) 530 ^ 693 


pe ae 0. IX, r. 13, 0. XLIII, IT. «i (e), 9—Ex 
parte decree, setting aside of-——- Order demanding 
deposit of large decretal amount, whether equit- 
able. 
An order granting a re-hearing of a suit decreed 


"med 





_ex parte on condition of the applicant's depositing 
security to the large amount of Rs. 7,000, the 


sum decreed, is hard and cannot be upheld in 
equity. O INDAR SINGH v. .GURDAYAL iE 
8 


O. XI, r. 9. scope of— Bengal Tenancy 
Acl. (VIII of 1885), s. 158— Appüicalion. for 
assessment of veni dismissed in default —Sub- 
sequent suit for compensation for occupation of ' 
lang and for determination of annual rental, 
whether barred. e. 

Order IX, r. 9, of the Civil Proceduré Code ap- 
plies only to the case of suits. * 

An application under section 158 of the Bengal 
Tenancy,Act, for assessniewt of rent having been 
dismissed for default under O. fX, r. 9, Civil Pro- 
cedure Code, the landlord instituted a 
suit for compensation for occupation of the same 
land by the same tenants, and for determination 6 
of the @mount of annu$] rent payable by the 
tenants: 

Held, that, in so far cs the matters. tinder appeal e 
concerned merely an application under section 158 
of the Bengal. Tenancy Act,ythey culd not be 
meaningo! O. IX, 

T o, Civ] Precedure Code, and that the claim for 

determination of the amount of the annual rent 

payable by the tenants was not barred. Pat 





-JANKI Ray v. KALANAND SINGH,2 Pat. I92j 


(1923) A. I. R. (Pat.)58x; 4 Pik. T. 705 464 


982 


Civil Procedure Code-~1908—contd, 


ora 0. XVI, r. 1—Wiinesses served, failure of, 
, to attend— Adjournment. > — . ` 

Where the witnesses of a party have been duly 
. set ved. but fail to -appear an adjournment.should 
be granted ,for se-summoning, the witnesses. 
. A CHATURBKUJ v. GOBIND RAM, 21 A. L. J.-348; 
. 45 A 407 - aon 57 
La —'O. XXI, A 15— Execution of decree-— 
` e“ Decree fov costs in favour of several plaintiffs 

Satisfaction by some: desyee-holders, validity 

. 0f — E xeculion— Procedure — Court, discrehon of. 





A ‘decree fðr costsin favour of several plaintiffs 
. Operates as a simple money-decree jointly, in 
‘favour of all the plaintiffs, and can only be 
. executed. by allthe decree-holders jointly, or by 
,Some only of the decree-holders subject to the 
-provisions of O, XXI, r. 15 of the Civil Procedure 
Code. No one of the decree-holders is entitled 
-to grant full discharge of the decree out of Court, 
,Ot to certify to the Court complete satisfaction of 
_the decree, without the concurrence of all the 
: decree-holders. 
, ;,& wide discretion is conferred upon the Execu- 
tion Court by O. XXI, r, 15 of the Civil 
. Procedure Code and so long as it insists upon 
.payment ofthe entire amount of the decree by 
_the judgment-debtor, it has authority to make 
such adjustment of the rights cf the decree- 
-holders inier se as it may think equitable and 
pires and for this purpose, without going 

ehind the decree, or entering into any ques- 
'tion, which if it was to be litigated at all 
“between the plaintiffs should have been ad- 
judicated upon prior to the passing of the decree 
-and not after, itis entitled to examine the plead- 
ing and toinform itself as to the precise position 


of the plaintiffs as they came into Court. A ; 


UMRAO BEG v. MUKHTAR BEG, 21 A.L.J. 308; 45 





A 401; (1923) A. L R. (A.) 494 ` : - 687 
= 0. XXI, r. 17, O. XXXIV, r. 14, scope of — 
|: Morigage suit — Compromise decree—Decree 


directing execution against properties of judg- 

~ .ment-debior in certain ovrder-—Decree-holder 

whether can bring mortgaged properties to sale 

~~Execution petition—Prayer. for sale im- 

moveable property in case of moveable property 

. -proving “insufficient— Alternative praye?, whether 
-constitutes amendment of petition. 


TW 
` Thé class of case contemplated ‘in O. XXXIV, 
I. I4, of the Civil Procedure Code appeMs to be 
that class of case in which a'suit is brought upon 
the covenant to re-pay contained in a mortgage 
deed or upon the debt arising out of that covenant 
pi.jn respect of some othg obligation ariging out 
of thé mortgage atid not to a suit which is 

e brought in erder to enforce a sale of the mort- 
gaged properties. 
,.Where 2emortgagee has 
against the mortgagor notin theferm of a guort- 
gage-decree but merely, in the forni of a personal 
decree, the mortgaged properties cannot be allowed 
to besoldin execution of such a decree until there 

is another decree directing the enforcement 
of the charge against the mortgaged Properties, 


: INDIAN: CASES, 


.against the other properties 
l | debtor and in the event of the amount not being 
: realised in that manner 


obtained a decree e. 


' followed. 
ALL R. (L.) 693 


$ [1923 
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In a mortgage suit a lcompromise decree was 
passed directing thatthe judgment-debtor should 
pay the decretal amount by certain instalments 
and in'case of failure to pay three consecutive ins- 
talments, execution for the amount due should issue 
of the judgment- 


against the mortgaged 
properties. Default having taken place, the decree- 
holder applied for execution againstthe properties 
referred to in the compromise decree in the order 


' in which they became liable. There being no move- 


able properties of the judgment-debtor, the 
détree-holder applied for attachment and sale 
of the mortgaged properties: : 
Held, (1) that the decree was nothing more than 
a decree for the payment of money in satisfac- 
tion of a claim arising under the mortgage; . 
(2) that inasmuch as the decree itself provided, 
in the event of default and inethe event of the 
other property of the judgmert-debtor proving 
insufficient, for a sale of the mortgaged property 


*itself, it was not necessary for the decree-holder 


to bring another suit asking again for the 
Sale of the property merely because the other 
remedy given under the decree had proved 
infructuous; ^ 

(3) that the application to be allowed to proceed 
against the mortgage properties came directly 
within the execution petition itself, and it re- 
quired no amendment of the execution petition 
to enable the Court to proceec against those 
properties. Pat CHAURASI MAHSARICK v. BHAGAN 


. SAHU, (1923) Pat. 209; 2 Pat. 787; (1924) A. I. R. 
(Pat ) 20 144 


——~— 0. AXI, r. 22— Notice to judgment-debior, 
when necessary. 


The notice mentioned in O. XXI, r. 22 of 
‘the Civil Procedure Code is only required to 
be issued where the application for execution 


` is more than one year after the date of the decree, 


Pat BALDEO SINGH v. MEGBU SINGH, (1919) 
Pat. 386 202 





0. XXI, r. 85 (2)—Execution of decree— 
Symbolical possession —Warrant, copy of, mol 


e affixed on property, effect of. 


The failure to affix a copy of the warrant on 
property of which formal possession is to be 
. delivered as required by r. 35 (2) of O. XXI 
of the Civil Procedure Code 1s a material defect 


„and renders the delivery of formal possession 


uneffectual, 

Where the law lays down a definite procedure 
for the delivery of possession which is purely 
' symbolical, that procedure must be strictly follow- 
"ed and any om ssion therein mêst be regarded 
as material. l 
` Khub Ram v. Surat, 39 Ind. Cas. 753; 20 P 
R. 1917;26 P. L. R. 1917:22 P. W. RR. 1917, 
L NID. I RAM v. PARSA RAM, (7929) 


mannm 
- 





— O. XXI, r. 58 "—Objecüion to attachment 
by previous transferee fron? judgment-debtor— 


sc. AuctioMsale— Jurisdiction, dellrmination of, . 


e +, 


Vol GENERAL INDEX, | 1c83 
Civi? Procedure Code —19084 contd.- Acn i apis 
e 


-A Court has no jurisdiction. to try a.claim by pleading fraud, take the benefit of that. tule. 
under O. XXI, r. 58, 0f the Civil Procedure ` He must apply under rule or. ane 
Code to property attached in execntion of a decree, - Sheo Gobind Singh v..Dhanukdhari Singh, -4I 
after the sale of that. property, even théugh the ~Ind.Cas.774; 19 C. W: N. 1291 and. Birj Mohun 
claim was registered: before the 'sale. was held, Thakur v. Rat Uma Nath Chowdhry, 20.C. 8: 
as the sale ipso facto determ nes the attachment, r9 I. A. 154; 6 Sar. P. C. J. 245; 1p Ind. . Dec. 
and thereafter the Court is functus officio. .  (N.S) G(P.C) followed. PatKartrk CHANDRA 

Gopal Chandra Mukerji v. Notobar Kundu, 15 CHATTERJI v. NAGEND RA Nite Roy, 5 P. L.T. a1 
Ind. Cas. 533.16 C. Wi N. 1029, followed. Pat dub EET i 
PuguP DEO KUER v. RAMCHARITAR BARHI, 4P. — 
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0. XXL r. 98—M@iction sale.set, dside— 
Iu T. 544 i . 87  Refumdof purhase-money—Sale. confirmed... on 


O. XXI, r. 58—-Objeciion to attachment ` purchase-money. 
on ground of alleged sale—Sale found to banot In execution of a money-decree against óne 
genuine —Objection disallowed Revision, whether S, who claimed to be the Makani of an Asthal 
competent, | -tain- 
Certain house property having been attached ing to the Asthal sold. 9. applied to haye the sale 

n execution of a decree, an objection was filed Set aside and the application was allowed. “The 

that the property had been purchased by the auctiou-purchasers thereupon applied for a refund 

objector log before the passing of the decree of the purchase-money and were allowed to with- 
in execution of which it was attached, The Court drawit on the condition that they would re-deposit 
having found that the bona fides of the alleged sale the amount in case the order was set aside on 
were doubtful and thatthe judgment-debtor was appeal. The High Court allowed the appeal 
stillin possession disallowed the objection. The aud confi med the sale. The auction-purchasérs 
objector put im anapplicationfor revision of the having then been ordered to re-deposit tlie -pur- 

order: ~> . NE RU E a 

. Held, that there was no reason for interferring: they were not liable to do so :' MU TE 
in revision. With the order. O SmHyaM Lar v. Hela, (1) that S. had a good title’ to convey: 

RADHE SHYAM, 10 O. L. J.139;(1923) A.I-R. (O.), the properties and, therefore, the properties could 








dod a B 54g: be seized in execution of a decree which, was 
MEE d NE E properly ‘obtained against S.;  " 457) ^ "€ 
E — Q. XXI, rr. 66, 88 — Execution of decree — (2) that the plaintiffs had acquired a good and 


Sale proclamation —Objection—Sale . held - before- valid title to ‘the properties by the- purchase 
. objection | disposed. of— Application to seb aside made by them and were not entitled to have! 
sale on payment of decretal amount. >` : a declaration that they-were not liable to. de- 


LL ws in m osit the purchase-money in Court "n 
An execution sale was held while an objection. Po puse y . A 
to the amount stated in the sale proclamation. ,;. EN we ee ed whether a-.suit 
was 'on the file of the Execution Court and un-. 5? or a wurde iat t e auction-purchaser s 
disposed of and: the judgment-debtors were allow- .. CS pa EE NL pi earar money in 
ed to use the provisions of O. XXI, 1. $9 of the `P I dr v. Jacar Naty Das, , 
Civil Procedure Code; under protest subject to | TN. o XXH Xn Osa E d: 184 | 
an adjudication after the sale had been held as ^^ po, of. judgment Zebtor— A ae v doit Si 

to the amount for the recovery of which the sale EHIR O JARMI RELE REMON: 4 
ought really to have been ordered: . Rules 3 and 4 of O. XXII of the Civil Proce- 


* dure Code have no application to execution pro-: 
. Held, that the procedure adopted by the Exe- ceeding by virtue of An provisions of rule r2 of ° 


cution Court was irregular. A Durr PRASAD K ; 
SINGH v. SRI NARAIN, 21 A. L. J. 340; (1923), je 16: (193) AER (L.) 560 S usar i "E 
e : i 


aba Eo: 0. XXII, rr. 3, 4, 12, 0. XXXIV, rr. 4, 6— 
, ' — Us | a : = IT. $; derm 
— O. XXI, r. 99, scope of — Interests affected "Morigage suit— Compromise deep ee — Preliminary 
by the sale, meaning | of— ÁAuction-burchaser, - and fing! decree —Death op plaintiff and defend- 
whether.can take benefit of rule, ` ` ani— Abatemeni— Execution proceedings.. ` ^ 
The expression “interests affected by the sale”. “During the pendency of an appeal preferred 
in r..90 of O. XXI, Civil Procedure Code, means against a 'mortgage-decree the parties agreed , 
interests inthe property existing before the sale that the plaintiff should get‘ a decree for a sum 6 
and which'have been adversely affected thereby. ` very.’ much less than that payable. under --the - 
Rule go doesnot cover. amw interest which has decree of the Trial Court, that the, sad--sum 
been created Wr the sale itself. i ' should’ be paid by the defendant within two * 
Bhaviriseti Gopala Krishnayya v. Pahanati. years, and that in default of payment within two- 
Pedda Sanjeeva . Reddy, 55 Ind. Cas. 333; 11  L., years, the amount would-be realised ‘by sale of | 
wW. 184; (1920) M. W. N. 152; 38 M. L. J: 228,' the pmperties mentioned in the plaint. 9A decree ` 
dissented from. >- >> , . t^ .. 1.4... . was passed in accordance with this agreement, 
O. XXIL r.99, CivilProcedure Code, is designed No payment was made by the defendant within 
for the relief of the decree-holder and judgm :nt- the period of two years specified in the decree. 
debtor so far as material irregularity and fraud After the expiry of thisperiod the plaintiffs applied 
are goncerned, l'he auction-purchasey cannot, , for execution of the decree. in the meantime; 
- e ad 
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the defendant and one of the plaintiffs had died 
and no application had been made, within limi- 
tation, to bring their legal representatives on 
the record. On the objection of the legal repre- 
sentatives of the defendant that the suit had 
abated; 

Held, (x) thát the intention of thc parties, 
so far as it could be gathered from the compromise 
decree, was that in consideration of the decretal 
amount having beengeduced and a longer period 
than six months allowed for payment, the de- 
fendant had waived the advantage of the rule 
of law requifing a preliminary decree to be made 
final before execution could be levied, and that 
immediately on the expiration of two years from 
the date of the decree, the plaintiffs would be 
competent to realise the moneys due to them by 
the sale of the properties mentioned in the 
plaint ; 

(2) that the compromise decree was not, there- 
fore, a preliminary decrce which required to bc made 
final, but had put an end to the suit; 

(3) that there being no suit pending after 
the compromise decree there could be no abate- 
ment by reason of the death of the defendant 
and of one of the plaintiffs: 

(4) that the provisions of O. XXII, rr. 3 and 
4 of the Civil Procedure Code were not applica- 
ble to execution proceedings and no question 
oí abatement could, therefore, arise witu res- 
pect to the plaintiffs’ application for execu- 
tion. Q HEMENDRA Lal SINGH DEO v. FAKIR 
CHANDRA Darra, 50 C. 650; 27 C. W. N, 621; 
(1923) A.I. R. (C.) 626 929 


0. XXII, IT. 8, 9, (2), 0. XLIII, r. 1 (À)— 
Abatement of suit— Application for substitution 
made afier expiry of limitation, nature of— 
Order on application— Appeal, whether lies. 


Where no application is made within time to 
bring upon the record the representatives of a 
deceased plaintiff, the suit abates automatically 
and an application for substitution made there- 
after must necessarily be considered as an appli- 
cation under O, XXII, r. 9 (2) of the Civil Pro- 
cedure Code, to set aside the abatement. 

Lachmi Narain v. Muhammad Yusuf, 599Ind. 
Cas. 903; ZPA. 540; 38 A. I.. J. 688, Arr Singh 





v. Todar Mal, 49 Ind. Cas. 501; 22 P. W. R. 1919 . 


and Chuni Lal v. Kala Khan, 67 Ind. Cas. 596; 4 
L. L. J. 171; (1922) A,I. R. (L.) 61; 34 P. W. R. 
1922, relied on; e = 

An order passed on such application is, there- 
fore, appealable under O. XLIIT, r. r (k) of the 
OO Procedure Code. L BADLU v. NARAINI 17 


`- - INDIAN CASES. 


- A 
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remanded the case to the District Judge for re- 
decision. When the latter proceeded. to decide 
the case he was informed that one of the defend- 
ants hfd died. He, consequently, declined, to 


1 


hear the appeal and decided that the decree 
passed by him on the previcrs cccasion ptoed 


in its entirety : 

Held, (1) that the fact of the death of one of - 
the respondents had not destroyed the jurisdic- 
tion of the High Court; z 

(2) that the District Judge should not have: 
regardcd the order of the High Court as if it were 
nullard void and should have reported the matter 
to that Court for proper action under the circum- 
stances; 

(3) that the order of the District Judge must 
teset aside and the case must be re-called to the 
High Court and placed before the Bench which 
disposed of it on the previous occasion for orders: 
C ABDUL Aziz v, LAKHMI CHANRRA, 37 C. L. J. 
494; (1923) A. I. R. (C.) 676 645 


— — —— Q. XXII r. 4— Death of defendant during 
pendency of swit— Legal representatives not subi 
sitiuted— Decree against deceased defendant, 
legality of. | 
Itisillegalfor a Court to continue to hear a suit 

against a dead person whoze death hasheen brought 

toitsnotice and to pass a decree against such 
eins in the absence of his legal representative 
eing brought on the record. L DEBI PARSHAD 

v. BHAGO, 5 L. L. J. 187 P 682, 


E 
0. XXI, r. 4—Partition suii— Appeal 

—Death of one of several respondenis— Abate- 

ment, extent of. 

During the pendency of an appeal by the plaint- 
iffsin asuitfor partition of land which was alleged? 
to be in the joint possession of the parties, one of: 
the defendants-respondents died and his legal: 
representatives were not brought on the record :. 

Held, that thelegal representatives of the: 
deceased respondent were necessary parties to: 
the appeal and as the appeal could not be heard. 
in their absente it had abated in foto. E 

Jammna v. Sarvjit, 52 Ind. Cas. 510; 67, P.R. 
I919; go P. L. R. 1919, relied on. ^ 

Lakhmichand Rewachand v. Kachubhai Gu- 
labchand, x1 Ind. Cas. 559; 35 B. 339;,13 Bom.. 

: R. 517, Chandarsang Versabhai v. Khimabhai 

Raghabhai, 22 B. 718; 11 Ind. Dec. (N. $8.) 106r;- 
Joy Gobind Laha v. Monmotha Nath Banerjee, 
33 C. 580, Hem Kunwar v. Amba Prasad, 22 
A. 430; A. W. N., (1900) 136; 9 Ind. Dec. (N. $.) 
1324, Bai Full v, Adesang Pahadsang, 26 B. 26031. 
3 Bom. L. R. 736, Alla Bakhsh v. Madho Ram, ` 


23 A. 22; A. W. N. (1960) 183, Ranga Srinivasa- 
Chari v. Gnanaprakasa Mudaliar, 30 M. 67; 2 M, 
L.T. 36, and Mehdi Husain v. Suya Begam, 25 
A. 206; A. W. N. (1903) 15, distinguisbed. R. 
e MAZAN NYEIN v. MAUNG Kyaw ZAN, IR, 186;- 
(1923) A. I. R. (R ) 258 . 102° 





0. XXII, r. 4— Appeal—Death of 'Sspond- 
ent —Case gemanded in ignorance——Procedure. 
A suit was decreed by the Trial Court but was 
dismissed on appeal by the District Judge. 
During the pendency of a second appeal 


preferred by the plaintiff, one of the de- 
fendants-respondents died and no application 
was made to bring his legal representatives on the 
record. The High Court heard the appeal in 
ignorance of this fact and, accepting the appeal, 


* 


-—— O. XXII rr. 4, 11— Joint decree, appea: 7 
againsi—Some  decree-holders not made parry, 
effect of. ii 
Where a j dint decree has beeft given in favou: 

of certain fersous and the appellai fails to m&ké | 


_ Cas. 624; 1 Pat, 699; (1922) A. I. R. 


e 534 : | | is 
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some of them respondents, the appeal will fail 
not only against the persons not iimpleded, but 
as against all the decree-holders. e 

Tes Narain Sahu v. Dal Ram Sahu, 69 Ind. 
(Pat) 606; 
4 P. L. T. 170; (1923) Pat. 207; Basir Sheikh v. 
faze Karim Biswas, 28 Ind. Cas. 703; 19 C. W. 
N. 290, Monmohan Panday v. Bidhu Bhusan Ray 
Chowdhury, 48 Ind. Cas. 309; 28C_I,. J.268, Jamna 
v. Sarjit, 52 Ind. Cas. 510; 67 P. R. 1919; 90 P. L. 
R. 1919, Sarđari Lal v. Ram Lal, 57 Ind. Cas. 
I99; I L. 225; X L. L. J. 225; 143, P. L. R. 1920 
and Kali Dayal Bhattacharjee v. Nagendra Naja 
54 Ind. Cas. 822; 30 C. L. J. 217; 24 C. W. N. 44, 
relied on. A GAJRAJ TEWARI v. BHAGIRATHI 
PANDE 





— 0. XXIII, r. 1— Appellate Court, whether 
can allow withdrawal of suit—Decision of 


First Couri: set. gside on appeal —Res judicata. 


It is open to an Appellate Court to pass an order 
under O. XXIII, r. rofthe Civil Procedure Code 
permitting a plaintiff whose suit has been dis- 
missed to withdraw his suit with leave to 
institute a fresh suit. 


Afzal Begam v. Akbari Khanam, 28 Ind. Cas; 
857; 37 A 326; 13 A. L. J. 444, followed. 

The decision of a Trial Court 
set aside in appeal is wholly inoperative and 
cannot operate as ves judicata. 

Abdul Rahmanw. Lal Behari, A. W.N. (1835) 
I5r and Chhajju v. Khyali Ram, 14 Ind. Cas. 
175; 9 A. L. jJ. 378, relied on. A GAJRAJ SINGH 
v. ORI THAKURJI MAHARAJ RADHA RAWANJI 894 


0. XXII r. l—Withdvawal of suit 
against some of several appellanis—Prejudice. 


Order XXII, r. of the Civil Procedure Code 
g ves a right to a plaintiff to w thdraw a suit 
of abandon any part of his claim and a sim lar 


Ld 





` previlege is inherent in an appellant. But a 


pleintifi-respondent cannot, when the litigation 
has reached the stage of an appeal, as of r ght, 
be allowed to de eat the appeal and prevent its 
being heard by withdrawing the suit as against 
the appellant. 

Plaintiff brought a suit to establish his right 
to a certain channel feeding a Government Tank 
and to prevent interference by Government and 
by other pattadars holding lands irrigated by the 
tank. The Government and the pattadars were 
impleaded as defendants. The plaintiff got a 
decree in the Court of Firstinstance. The Govern- 
ment did not appeal but the other defendants 
did so. In appeal the plaintiff applied and was 
allowed to withdraw the suit as against the 
appellants-defendanfs. The decree against the 
Government was confirmed. 

Held, that the fattadars-defendants were 
materially 1j udiced by the decree against the 
Government since it prevented the Gove nment 
from using the plaint channel as a supply channel 
and thereby exercising itse permanent right 
of distributing the water supply and thaf, there- 
fore, the order allowigg the suit ito be with@awn 
as against them. was, illegal: is ; 


* 
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Sivasailam Iyer v. Ramakrishna Atyar, 26 Ind. 


Cas. 18; (1914) M. W. N. 788, followed.. M 
DHARMA Raja v. PETHU Raja, 45 M. L J. 213; 


181. W. 243; (1923) M. W. N. 6775; 45 M.8tr 4 


0. XXII, r. 1(8)—" Subjeci-matter 
meaning of—Suit on different cause of action 
whether barred. ` 


Ld 

The expression “subject-matter “ in O. XXIII, 
r. I, sub-rule (3), of the Code of the Civil Pro- 
cedure, are not to be identified with the ‘‘prop- 
erty’’ in suit. They obviously include the right 
and also the infringement of it, whichis equivalent 
to saying that the words ‘‘subject-matter ’’ mean 
the cause of action for a claim. 


Therefore a person who withdraws from a suit 
without permission is not debarred from bringing 
a fresh suit in respect of the same property based 
on a different cause of action. O PUTTO KHAN 
v. AHMAD ZAMAN Kuan, 9 O. & A.L. R. 978 56 


O. XXIII, r. 8—Award whether can be 
recorded as adjustment. See ARBITRATION 609 


———— 0. KAKE, rr. 2, 4—Specific Relief Act 
(1 of 1877), s. 42—Minoy—Suit brought without 
next friend— Procedure— Guardian ad litem— 
Certificated guardian not appointed — Failure 
to record veasons— Irregularity-— Appointment 
of guardian ad litem procured by fraud, 
effect of— Guardian, whether can biad minor 
by onerous covenants——Movigage by guardian 
held’ valid in part—-Declaration, suit. for, 
whether lies — Redemption—Construction of 
document. > 


Order XXXII, r. 2 of the Code of Civil Procedure 
is applicable only where, ou the face of a plaint, 
the plaintiff appears to be a minor, 

Beni Ram v. Ram Lal, 13 C. 189; 6 Ind. Dec, 
(N. S.) 625, followed. | 

If on an issue raised and tried in a case the Court 
finds that the plaintiff is a minor, it shoyld not 
dismiss the suit at once but should allow a reason- 
able time for a next friend to come on the record 
and go on with the suit and it is only if no one 
comes forgvard that it should reject the plaint. - 


e. ` 

But if before the Court decides the point, the 
plaintiff becomes a major, he may efect to drop 
the suit as not properly instituted or affirm thé 
previous proceedings and continwe the suit. 

Where in a suit the defendant*raised the ob: 
jection that on the date of suit, the plaintiff was 
a minor and the suit was brought without a next 
friend was unsustainable but before the Court 
decided the point, the plaintfff admittedly became 
a major; ü : 


Held, that the objection that the suit was 
originally by a minor could no longer he urged 
and the suit was uqt liable to be dismisseg.  ' 

The mée failure by a Court to record reasons 
under O. XXXII, r. 4 (2) of the Civil Procedure 
Code for appointing a guardian of a minor 
defendant in supersession of the legal guardian is 
only an irregularity and will not by itself vitiate 
the decree if the minor is in fact pfoperly repre- 
sented by a guardian appointed by Cotrt. ~? 


1oR6 
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Syidhay Rao v. Ram Lal, 1 Ind. Cas. 555; 31 
A. 7; A. W. N. (1908) 251; 5 A. L. J. 633, relied 
o 


n. l 

Bhimaji v. Rajabhai Hussain Sahib, 59 Ind. 
Cas. 842; 43 M. 808; 12 L. W. 114; 39 M. L.J 
239; 28 M. L. (p. 295, distinguished. - 

Where the &ppgintment of a Court Officer as 
guardian for a minor defendant was procured by 
means of an affidavit which falsely stated that 
there was no other next of kin for the minor except 
his father who was unwillihg to act and whose 
interests 4p the suit were adverse to those of the 
minor : 

Held, that the appointment was vitiated by 
fraud and was of no legal effect and the case must 
be treated as having been proceeded with without 
a legally appointed guardian, and that the decree 
in the case and a subsequent Court-sale in execu- 
tion of the decree were not valid and binding on 
the minor. 

Bhagwan Dayal v. Param Sukh Dass, 27 Ind. 
Cas. ie 37 re 179; 13 A. L. J. 179, followed. 

A guardian has no power to enter into engage- 
ments on behalf of his minor ward making him 
liable under onerous covenants. 

o Indur Chunder Singh v. Radhakishore Ghose, 
19 C. 507; 19 I. A. 90; 6 Sar. P. C. J. 185; 9 Ind. 
Dec. (N. S.) 782 (P.C.), Mir Sarwarjan v. Fakhrud- 
din Mahomed Chowdhuri, z3 Ind. Cas. 331; 39 C. 
232; 21 M. L. J. 1156; 16 C. W. N. 74; (1912) M. 
W. N.22; 9 A. L. J. 33; 15 C. L. T. 69; 14 Bom. 
I. R. 5; x1 M. L. T. 8; 39 I. A. 1 (P. C.), Wagheia 
Rajsanji v. Sheikh Masludin, 11 B. 551; 141. A. 
89; 11 Ind. Jur. 315; 5 Sar. P. C. T. 16; 6 Ind. Dec. 
N. S.) 364 (P. C) and Chodavarapu Narayana 
ow v. Chenwuru Venkatasubba Row, 35 Ind. 
Cas. 377, 38 M. L. J. 77; (1920) M. W. N. 129; 
27 M. I. T. 264, relied on. 

'The action of a de facto guardian can be binding 

on a minor's property only if it is for the minor’s 

or necessity. 

nhe a Sus executed a usufructuary 
mortgage of certain properties of a minor, and 
took them back on lease on onerous conditions, 
the mortgage and lease together forming parts 
of one &nd the same transaction, ard the lease 
was held to,be not binding on the mfnor, but the 
mortgage was held to be valid in part : 


thae the minor was not entitled to 
E. A fot a mere declaration aso the invalid- 
ity of the lease and mortgage since it was open 
to him to claim further relief by way of redemption 
of the mortgage to the extent it was valid; 
(2) that the plaéntifi may re. permitted 
even in appeal to amend the plaint by adding a 
tayer asto redemption on payiug the necessary 
Court-feeson the plaint and memorandum of 
appeal? : 
N@unni v. rame a) Patter, 52_Ind. Cas. 
: , W. 169, relied on. 
D iere A deed of mortgage provided that if the 
mortgagee wanted payment he must give notice 
to be paid on the day after “ Ucharal" or the 
beginning of fhe cultivation season In any year 
and not at other times: 


INDIAN CASES. 


: [1923 


Civil Procedure Cfie—1968—conta. Eu 4 


e ? ‘ 

Held, that the covenant was not mutual and 
the mortgagor's right to redeem at any time was 
not affected by the covenant., 

N&vunni v. Ramasawmy Patter, 52 ind. Cas 
738; 10 L. W. 169, distinguished. M PUŻPOOYH 
v. VAYISRAVANATH MANAKEAL RAMAN S0MAYA- 
JIPAD, 44 M. L. J. 515; 17 L. W. 558; 32 M. L. 
T. 107; 


533 09 


QO. XXXI, r. 3—Minor defendant— 
Guardian ad litem, failure to appoint—Suit 
defended by person named in plaint as 

e Gguardian—JDecree, whether binding on minor. 


A Court ought to appoint a proper person to 
act as guardian ad litem of a minor defendant 
inthe conduct of a suit, but where it has by its 
action given its implicit sanction to the ap- 
peatance of a person as such a guardian the 
absence of a formal order of, appointment is not 
necessatily fatal to the proceedings. 

Walian v. Banke Behari Pershad Singh, 30 C. 
1021; 30 I. A. 182; ; C. W. N. 774; 5 Bom. L.R. 
822; 8 Sar. P. C. J. 512 (P. C.), followed. 

In a suit in which one of the defendants was 
a minor, the latter’s father was described as his 
guardian in the plaint. The minor's father ap- 
peared on the date fixed for the*hearing of the 
suit and filed a written statement on behalf of 
the minor denying the minor’s liability and stat- 
ing that he was not the guardian of the minor, 
and that the actual guardign of 
was one of the other defendants. The Court 
made no order appointing a guardian ad litem 
of the minor. It proceeded to record evidence 
in the case and decreed the claim. In a suit by 
the minor to avoid the decree: NN 

Held, that the proceeding of the Court was 
not regular but in the absence of any proof that 
the minor was prejudiced thereby the decree 
could not be set aside. O DARSHAN SINGH v. 
RATAN LAL 9 O. & A, L. R. 463 


———— 0. XXXIIL r. 8—Minor-—Guardian ad 
litem, appointment of—Presumption — Irregu- 
larity in appointment of guardian, effect of, 


Where the Court by its action has given its’ 
sanction to the appearance of a person as the 
guardian ad litem of a minor defendant, the absence 
of. a formal order of appointment is not 
necessarily fatal tothe proceedings. 

Where a lawful guardian ad litem has been 
appointed for a minor defendant, any defect or. 
irregularity in the procedure leading up to the 
appointment, cannot operate to render a decree 
passed in the suit in which the minor was repre- 
sented by such a guardian invalid, unless the: 
defect or irregularity has had the effect of preju- 
dicing the interest of the minor or affecting the: 
merits of the case. 

Wahan v. Banke Behari Pershad Singh, 30: 
C. 1021; 30 I. A. 182; 7; C. W. N. 774; 5 Bom. 
L. R.822; 8 Sar P. C. J. 5:2 (P. C), Munnu . 
Lal v. Ghulam Abbas, 6 Ind. Cas. 788; 32 A.. 
287; 1» C. L. J. 557; 12, Bom. IL. R. 439; 14° 

WN. 744; SM, L. T. 24 C 20 M. L. J. 591; 








C. Io. 
37 1*A,77; 13 O. C. 123 (P. C), Ram Brichh: 


1923) M. W. N, 301; (1923) A. IL R. (M. 1 . 
3 


the minor. 


'821 i 
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* Ram v. Tarak Tewari, 33 Ind. Cas. 805; x4 A. 
. L. J. 589 and Sripal Singh v. Jagdish Narayan 
(Radhé Lal); 56 Ind. Cas. 313; 23 O. C. 396; 7 O. 
' L. J. 219; 2 U. P. L. R. (O.) 77, relied on. 
` Hanuman Prasad v. Muhammad Ishaq, 28 A. 
137; 2 A.L. J. 615; A. W. N. (1905) 229 and 
.Shivnath Singh v. Manohar Lal, 22 Ind. Cas. 
245; 16 O, C. 961, distinguished. 


Where it was found thatan application accom- 
panied by the necessary affidavit had been made 

' for the appointment of a person as guardian ad 
litem of a minor defendant and the person namq 
in the application as the guardian had subse- 
quently appeared in Court and filed a compromise 
on behalf of the minor to which the Court had 
- accorded its sanction, but the order of the Court 
appointing the guardan ad litem could not be traced 

- on the record owing to the weeding out of papers: 
Held, that the presumption was that*the pro- 
ceeding of the Courthad been carried out regularly 
and in accordance with law, and the decree passed 
‘in the case was, therefore, binding on the minor. 
O MATA GHULAM SINGH v. SITAL PRASAD, 26 O. 
C. 113; (1923) A. L.R. (O.) 206 409 


O. XXXIV— Decree for “sale in favour 
‘of puisne mortgagee— Prior mortgagee not party 
to suii— Prior mortgagee; rights of. - 


* 
w—— 





`, When a prior mortgagee, who has obtained 
'& decree under O. XXXIV of the Civil Proce- 
: dure Code, is sued by a puisne mortgagee, whom 
he did not join in his suit, he, the prior. mort- 
gagee, is entitled to use his prior mortgage as 
a shield and to have the discharge of his decree 
made a condition precedent to the grant ofa 
sale decree in favour of the puisne mortgagee. 
L BN. N. V. Cugrry FIRM v. K. A. P. L. CHETTY 
O FIRM, (1923) A. I. R. (R.) 107 ` 151 


—1—7— O0. XXXIV, r. 1, object of—Suit by prior 
S .mortgagee—Subsequent mortgagee not impleaded 

—Suit whether liable to be  dismissed-—Pvo- 
` cedure, "E B. ^ 


'^ The object of 'O. XXXIV,r.1 is to prevent 
` multiplicity of suits and to secure that no 
injury is done.to the rights of any party not 
impleaded. The provision is expressly ‘made 
subject to other provisions of the Code which 
intlude'O.I, r. 9. Wherever, therefore, it is 
possible for the Court to do justice as between 
the parties before it, 1t should do so, and should 
‘not make O. XXXIV, r. r a ground for dismissing 


_the entire suit. 
Shiddhesway 





SAivubai Rajaram Shele v, i 
, Martand Hedge, 61 Ind. Cas. 590; 25 B. 1009; 
23 Bom. L. R. 405, Sital Prasad v. Asko Singh, 
69 Ind. Cas. 677; 2 Pat. 175; (1922) Pat. 326; 
(1922) A. I. R. (Patp651, followed, 

. Where, therefore, in- a suit for sale of mort- 
gaged property on the basis of ‘mortgage the 
plaintiff omits to implead a subsequent mort- 
gagee the suit onght not to be dismissed 
entirely; the plaintiff is entitled to any relief 
* that can be given to tim without prejudjeing 

the tight eof the stbsequent mortgage A 
PARSAADI LAL v, LAIQ SINGH, 21 A L. J 4701 9848 


* 
. 
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— —— 0. XXXIV, rr. 5, 6, object of —Morigage- 
decree—Movtgaged property, portion of, not avatl- 
able for sale— Personal decree, whether can be 
passed— Contract Act (IX of 1872), ss. 43, 44° 
— Joint judgmeni-deblors— Release of one judg- 
ment-debtor, effect of. BAN; 

The object of rr. 5 and 6 of O. XXXIV of the 
Civil Procedure Code is, that the remedy of thee 
mortgagee should, in the first Instance, be against 
the property mortgiged and that'such property 
should be exhausted before a personal liability 
is imposed upon the mortgagor. But the rules 
do not mean that if a portion of the property, 
however small, which is included in the mort- 
gage-decree as a portion of what is to be sold, 
is destroyed or has ceased to be available for sale 
after the date of the decree, through no fault 
of the mortgagee, there can be no decree for personal 


-liability against the mortgagor. 


Satish Ranjan Das v. Mercantile Bank of India, 
48 Ind. Cas. 322; 45, C. 702, followed. . 

Where some of the mortgaged properties direct- 
ed to be sold under a mortgage-decree were sold 
at the instance of the superior Jandlord under the 
Patni Regulation and in execution of a decree 
for atreats of rent, which constituted a prior 
charge on the properties, and they conld, there- 


fore, not be sold under the mortgage-decree : 


Held, that the mortgagee could not be,deprived 
of his right to apply for a personal decree under 
r. 6 of O. XXXIV of the Civil Procedure Code 
merely because some of the mortgaged properties 
directed to be sold under the decree had ceased 
to be available for sale owing to no default of the. 
decree-holder. : 

The release from liability of one of several 
joint judginent-debtors by the decree-holder does 
not affect thelatter'sright to proceed against the 
other judgment-debtors. 

Bhawani Koer v. Darsan Singh, rx Ind. Cas, 
450; I4. C. L. J. 354, Krishna Charan Rarman 
v. Sanat Kumar Das, 34 Ind. Cas. 609; 44 C. 162! 
25 C. L. J. 24; 21 C. W. N. 740 and Moolchand 
v. Alwar Chetty, 29 Ind. Cas. 303; 39 M.' 548; 
17 M. Le T. 449, relied on. . ; 

Badri Das v. Inayat Khan, 22 A. 404* A. W; 
NÉ (r9oo) 132; 9 Ind. Dec. (N. S.) 1905, Kamia 
Prasad v. Syed Ahmad, 1 Ind. Cas. 790; 6 A. L. 
J. 451; 31 A. 373 and Darbari Mgl v. Moola Singh, 
56 Ind. Cas.e139; 42 A. 519; 18 Ae L. J. 62812 
U. P. L. R. (A) 160, not followed. .( CHAND 
MaLLBABU v. BAN BEHARI BOSE, 50 C. 718 1091 


— 0. XLI, r. 2— Appeal— Issue disposed 
of on two grounds—Decision on one ground 
attached—- Appellate Court, power of, do ‘deal 
with issue generally. 


Where an issue is disposed of by the Trid Court 
on two grounds and the decision on one of hem 
is attacked in appeal, it may be taken that the 
appellant desires to impugn the decision on the 





'issue generally, and the Appellate Court has power, 


under O XLI, r. 2, of the Civil Procedure Code, 


“to deal with the whole matter. O JAMNA PRASAD 


v. BALBHADDAR,-9 OEL. J. 601;-25 O..C. 388; 
: we, 7.858 
, @ " 


saepe — 
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e —— 0. XLI, r. 17— Absence of appellant 
> and his Counsel on date of hearing — Court, 
.. whether can dismiss appeal on merits—Second 
;*, appeal, right of. _ 
., An-Appellate Court has no jurisdiction to dis- 
miss an appeal on the merits when neither the 
-appellant nor his Counsel is present on the date 
e fixed for hearing. : 
> Muhammad v® Manavikrama, 69 Ind.» Cas. 
5133.45 M. 882; 43 M. L. J.*317; 16 IL. W. 434; 
"(1922) M. W.N. 604; (1923) A. I. R. (M.) 13, 
followed. > 
.' The right of appeal does not depend on what 
.the Court ought to have done but on what it 
actually did. 
* Therefore, an order dismissing an appeal on 
‘the merits when neither the appellant nor his 
' Pleader was present in Court amounts to a decree 





andasecond appealliesagainst such decree. A 
NASIR KHAN v. ITWARI, 21 A. L. J. 667; 9 O. & A. 
1. R. (AJ) 645 : 905 


ko , 


0. XLI, r. 17— Appeal— Appearance, 
- what amounts to—Pleader ^ unable to argue— 
Dismissal for default, legality of. ; 

“ In order to constitute an appearance by a 
"Pleader within the meaning of r. 17 of O. XLI, 
* of the Civil Procedure Code, itis necessary to$how 
that the Pleader was ready to place materials 
+before- the Court upon which the Court could 
„apply its judicial mind. 
| “Satish Chandva Mukerjee v. Ahava Prasad 
.Mukerjee, 34 C. 403: 5 C. L. J. 247; 2 M. L. T. 
423; IY C. W. N. 329 (F. B.), Muhammad 
. Bakar Ali v. Chulhat Mahton, 52 Ind. Cas. 290; 

“4 P. L. J. 712, relied on. 
: ‘The hearing of an appeal was adjourned at. the 
request of the appellant's Pleader. One day 
.before the adjourned date of hearing an applica- 
tion by the appellant's Pleader for a further 
adjournment was refused. On the date of hear- 
ing a junior Pleader appeared for the appellant 
-and filed an applicationfortime;the application 
wasrefused and he was called upon to argue the 
“appeal, but this, he said, he was unable to do, 
‘whereupon theCourt passed an order dismiss- 
ing the appeal for default: di NE QE 
' ^ Held, that in the eye of the’ law*there was go 
‘appearance on behalf of the appellant, and the 
‘order dismissing the appeal for default was, there- 
fore, perfectly correct. Pat JAINARAIN RamMJASH 
-y, SITARAM MARWARI, (1923) Pat. 175; (1923) A. 
IR. (Pat.) 520 : ^ 94 
0. XLI, rr. 17, 18, O. XLVH, r. 1— 
Appeal dismisseadcr.d efauit— Remedy— Review, 
: ` whether permissible, T. .. a 
"' ‘The®ordinary remedy’ provided by law to meet 
the case of an appellant who has been prevented 
“by: some sufficient cause from appearing when his 
appel is called upon and whose appeal if dis- 
missed in default, is by way of an°application 
under O. XLI, r. 19 of the Civil Procedure Code, 
and an appellant whoallowsthis remedy to become 
barred cannot avail himself of the provisions of 
z.I ofO. XLVIIofthe Civil Procedure . Code. A 
"MANPHUL SÊNGHv. HAMID, AXI KHAN, 21 A. L. J. 
-416; (1923) A. 1. R. (A.) 576 . .. 088 


LÀ * 


~ 
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O. XLI, rr. 28, 25, 88 Suit for possession 
and damages, dismissal of-— Appeal—Decision 
on” question of possession and lille in favour 
of plaintiff—Procedure — Remand — Appeal, 
T HAN Court, power of, lo pass proper 
order. 





A suitfor possession of a house and damages 
was dismissed by the Trial Court. On appeal, 
the Appellate Court decided the questions of 
title and possession in favour of the plaintiff and 
instead of deciding the question of damages itself 
er of remitting an issue on the point to the lower 

-Court, it remanded the whole case to the Trial 
Court under O. XLI, r. 23 of the Code. On appeal 
to the High Court: 

Held, (1) that the order of the lower Appellate 
Court was illegal; 

(2) that the High Court had power, under 

~O. XLI, r. 33 of the Civil Precedure Code to pass 
the order which the lower Appellate Court should 
-have passed and to determine the question of 
damages. A ABDULLAH-KHAN v. MUHAMMAD 
-MAQBUL Hussain, 27 A. L. J. 538; (1923) A.I. R 
(A) 603; 45 A. 565 822 
—— —— 0. XLI, rr. 25, 26— Appeal— Order. remit- 
. ding issue, whether open to question on final 
hearing— Execution of decree—Morigage— Decree 
Jor sale condiltonal on mortgagee paying off 
prior morizgage—Pricr morigage bad of by 
| mortgagor, effect of— Limitation Act (IX of 
- 1908), Sch. F, Ari. 182 (5) — Application for 
^ execulton relating io different propriy, whether 
operates to save imitation. 


Where an Appellate Court at the first hearing 
.does not decide the case but merely remits certain 
specific issues, it is open to the Court, betore 
which the case ultimately comes for disposal to 
disregard the findings on those issues and equally 
to form its own opinion onthe whole case irres- 
pene at anything that 1s said in the remand 
order. 

Masihunnissa v. Kaniz Sughra, 60 Ind. 
Cas. 975; 43 A. 377: 19 A. L. J. 139; 3 U. P.L. R. 
(A) 3o, Mubarak Husain v. Bthart, 16 A. 306; A. 
W. N. (1894) 97; 8 Ind. Dec. (N. 5.) 199, Lachman 
Prasat v. Jamna Prasad, 10 A. 162; A.W. N. 
(1887) 295; 6 Ind. Dec. (N. s.) 109, Ganendra 
Nath Roy Chowdhury v. Surja Kania Roy 
Chowdhury, 15 Ind. Cas. 39; 17 C. W. N. 462 
and Bara Estote Limited v. Anup Chandra, 41 Ind, 
Cas 337: 2 P. L. J. 663; 2 F. L. W. 71; (1917) Pat. 
342, relied on. l = 

It is not necessary that sn execution appiication 
inorder to save limitacion shonld be directed 
against the same property which is applied for 
in the svbsequent apphicati&n. i 

A decree for sale on a mortgage provided that the 
_decree holder weuld not be entitled to bring a 
certain portion of the mortgaged property to sale 
.unless he paid off the amount dué ona prior 
mortgage. The amount was paid off by the 
mortgagor, and ethe mortgagee-deciee-holder 
 applieü fcr execution qf his decree against tht, 
méMyaged property including the portion which 
_was stbject to the prior mortgage; ^". — 

: A 
[4 
K 
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'* Held, (1) that the decree did not lay down any 
limit of time within which the amount due on 
the prior’ mortgage must be paid ; that the order 
had been made for the protéction of the prior 
mortgagee and that dt was open to the decree- 
holder to make the payment so long a3. the right 
to execute his decree had not become time-barred; 

(2) that the mere fact that the mortgagor had 
stepped, in and made the payment did not. de- 
prive the decree-holder oí his nght to execute 
the decree against that portion oi the property 
which was .the subject ofthe prior  morigage. 


A Gort NATH SHUKUL v. SAT NARAIN SHUKUR 


(1923). A. I. R. (AJ) 384 - 1014 


O. XLI, rr. 25, 26—Crdev vémiiting issue, 
whether can-be ve-considered— lroceduve— Appeal, 
second—Rentand orter, form of—loscession and 
tille, quesiiens «af, whether can, be -desided 
piecomed, : ay 


It cannot be affirmed broadly that when az 
order Has been made under O. XLI, t.25 ol 
the Code of Civil Prccodnre, the Court called upon 
to determine the appeal finaly under O. XLI, 
1; 25, is^ompetent to treat tue ord. r as ertoueously 
made, ; 

When an order has 


ne 





been made nader O. 


“XLI, t. 25, of the Civil Procedure Code, the appeal 


remuins pending aud wadispozed of on the file 


. of the Court and the order, wüctber rightly cr 


wrongly made, is an order male with jurisdiction. 
Its validity may be attacked-and reviewed, - but: 
till it-hzs been set aside in an appropriate proceed- 
ing, it must be treated as an interlocutory’ order 
which 1s Operative in law. —— 


. ; - . 2 
The evidence and findings on remand become. 


part of the record in the suit, and when the Court 
proceeds to determine the appeal, such deterwi- 
nation must be based upon all the materials. 
on the record; these include whatever was part 
of the record as it stood before the order under. 
O. XLI, r. 25, was made, as also what has been. 
added- in the Court of Appeal, namely, the order 
together with the evidence taken pursuant thereto. 
aud the reasoned findings thereon. No portion. 
of the record can be disregarded, and neither the 
order nor the materials placed on the record, 
on the basis thereof can be rejected as if brought 
in without lawful authority. 

In a second appeal, involving several pointa 
difficult to disentangle, the,appropriate course. 
to follow is to make, not an order under O. 
XLI; r, 25, but an order of remand in the exercise 
of the inherent power of the Court. l 

The principle that a stranger to o deed, which 
is intended tọ be real and operatiye þetween the 


m ahi Wa t» 


operate- as* a real deed or to effect.a transfer of 
the title. + T E 
" Questions of title and possegsion cannot always 
“be properly considered piecemeal as disequnected 
fragments,  ( KAMINI Kumar DEB ee e 
CuARAN-NaG, 57 C. T. J .-122; (1923) A.LE Con 
Bg? Ward uui o ue HE ecce v .99 


* 
t e 
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— —— Ò XLI, r. 97 — Appeal — Additional 

- eypidence—Other substantial cause—Privy Council 
—Practice. 

Under r. 27 of O. XLI of the Civil Procedure 

. Code, an Appellate Court has power to allow, 

at the instance of any. of the parties, additional 





evidence or documents to be produced or witnesses . 


to be examined, for any causegother than those 

particularly specified,in the rule. The rule does 

not limit the admission of additional evidence 

to cases, when the Appellate Court haseftself dis- 

covered some inherent lacuna or defect, and re- 

Fe evidence to fill up the gap, or remedy the 
efect. 


Kessowji Issur v. Great Indian Peninsula 
Railway, Co.,341.A. 115; 31 B. 381; 9 Bom. L. R. 
671; x C. W. N. 721; 6 C. L. J. 554 A. I. J. 461; 
17 M.I. J. 3475; 2 M. L.T. 435 (P. C.), Sreeman- 
chunder, Dey v. Gopaulchunder. Chucherbutiy, 
rı M.1.A.28; ; W. R. P. C. 106; 1 Suath. P. C. T 
651; 2 Sar. P.C. J. 215; 20 E. R. 11, distinguished. 


Rules of procedure are not made for the purpose 
of hindering justice. "There is no restriction 
on the powers of the Privy Counci! to admit such. 
evidence for the non-production of which at the 
initial stage sufficient ground has been made 
out. PO INDRAJIT PARTAP BAHADUR SAHI v. 
AMAR SINGH,21 A. Jn J. 554; 4P. UL. T. 4475. 
(1923) A. I.R. (P. C.) 128; 1. P.L. R. 345; 2 Pat. 
6760; 33 M. L. T. 233; 45 M. L. J. 578; 18 L. W., 
728; 23 Bom. L. R. 1259; 28 C. W. N. 277. 


~, 


SAAT 0. XLI, r. 31, scope of-— Appellate Court 


— Contents of judgment—Court, duty of. 


The provisions of O. XLI, T. 31 are. mandatory. 
A judge ofthe lower Appellate Court is bound 
to give the points for decision and the reasons 


forthe decision thereonin order to enable the. 


* 


Courtofsecondappe lto seethattheJudge whose . 


findings on facts are binding on it has puteproo-. 
erly before him the pointsatissueand has de- 
cided them. ‘ 

Sohawag v. Babu Nand, 9 A. 26 at’p. 27; A. 
W.N. (1886) 284; 5 Ind. Dec. (N. S.) 496 and 
Bhbban Singh v.` faimangal Singh, A. W. N. 
(1906) 86, followed. A Gupta NAND- uf BEHARI- 
LAL, 21 ALL. J. 567 : 827 


e * < 
—— Sch: II, paras. 15, 16— Arbitration- 
Reference through Court— Award, decree on— 
Appeal, , whether lies. 





Objectiorf, if any, to the validity of an award 
made on a reference to arbitration through 
Court, must betaken by the parties in the Court 
in which the award is filed; and in case (he ob- ` 
jections. taken are disallowed or any objections. 
are omittetl or none are taken, no. appeal can 
lie against the decree passed: on the “award on 
the ground that the.award was invalid. The 
only ground. upon which an appeal would lie: 
‘against the decree in. such'a case, would be a 
case where the decree is either not #.accordance 
with the award: or-is:'in excessof+the award... .: 

. * 
E 


NG 


' fogo 


- ` Civil Procedure Code —1908 ——concld; 


Lulawan v. Lachiya, 21 Ind. Cas. 989; 36: A. 

69; 12 A. L. J..57 (F. B.), followed. A HARI 

SHANKAR t, RAM PYARI, 21 A. L. J. 326; (1923) 

JA, I. R. (A.) 502; 45 A. 441 - 684 


Sch.-II, para. 21— Arbitration, private— 

Award, parily *invalid; whether can be remitted 

— Award containing provisional, unceriain and 

- contingent condéiion, validity of— Invalid award, 
whether “can be set up as defence, 

Where, an arbitration is made without the 

interventfon of a Court and an application is made 
to file the award, if the award is good in part 
and bad in patt, the Court cannot remit it to the 
arbitrator for amendment or declare valid the 
part to which no exception is taken even if it is 
separable from the bad part. 
. Dinabandhu Jana vy. Chintamoni Jana, 26 
Ind. Cas. 697: 19 C. W. N. 476, Kunj Lal 
v Banwari Lal, 48 Ind. Cas. 711; 4 P. L. J. 394, 
relied on. ^ 

An award which contains a decision on a point 
which was not referred to the arbiirator is in 
excess of jurisdiction and is bad. à 

. An award which cannot be enforced in Court 
cannot be set up as a defence to a suit. : : 

An award containing a provisional, uncertain 
aud contingent direction is bad. : 

An award directed that one of the parties shall 
execute a mortgage if legally necessary :. 

Held, that the direction being uncertain and 

. contingent, the award was bad. Pat JALDHARI RAI 
v. MUHAMMAD ABDUL, KABIR, I P.I. R. 244; 
(1923) A. I. R (Pat) 470; 4 P. L. T. 669 649 


Companies Act (VII of 1918), ss. 10, 12— 
Memorandum of Association — Appointment 
of person as Agent, Secretary and Director, whether 
. “object? or “ condition "— Resolution of Company 
deleting. clause— Application to Court for confirm- 

. ation, mainiainabidiy of—Discretion of Court. 


The object of a Company under the Companies 
Act was stated in one of the clauses of the Memo- 
randum of Association to be to carry on a banking 
business and things ancilliary thereto, and by an- 
other clanse a gentleman was appointeg *' Agent, 
Principal, Secretary and Director tq the Bank” 
with wide powers of transacting business. Sifb- 
sequently, the Company, by a resolution deleted 
the clanse relating to the said appointment and 
applied to the Court under section 1€ of the Com- 
panies Act for confirmation of the resoluiion 
treating it as an alteration of the Memorandum 
of Association *' with respect to one of the objects 
of the Company" 

Held; (1) that the appointment Ould not be 
regarded as one of the objects of the Company 
but that, on the other hand, the clause amounted 
to a “ gondition " within the meaning of section 
10 of the Act which could not be altered er 
by tH® Company or by the Court; © -> 
_ (2) that even if the clause was not a condition 
it was.at least a statement of a fact solemnly 
made in the Memorandum which neither the Court 
nor the Company could delete: 

] (3) that inethe matter of confirmation of the 
Tesolution of a Company under section r2 of the 
í * 
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"Companies Act, the Court was bound to exercise 
a discretion having regard to the interests of the 
vatious persons, share-holders, creditorsand others, 
and that the Court ought, in any case, to refuse 
to'exercise its discretion fm the present case, 
since the Company had made a contract in the 
1nost solcmn manner with a third person, and there 
was no justification for the Court or the Company 
‘to unmake that contract. e 
Ashbury v. Watson, (1885) 30 Ch. D. 376; 54 Ln 
J. Ch. 985; 54 L. T. 273 33 W. R. 882, In ve Wels- 


cack Incandescent Gas Light Co., Lid., (1904) 


1 Ch. 87; 73 L. J. Ch. 104; 89 L. T. 645; 52 W. R. 

327; IY Manson 47; 29 T. I. R. 122, relied on. 

M VENKATARAMANA AIVAR v, COIMBATORE MER- 

CANTILE BANK, LtD., (1923) M. W, N. 568; 18 

L. W.304 966 

direrling coniribulory 
to pay barred delt, legalitf cf. 

Section 186 (1) of the Indian Companies Act dees 
nothing more than create a new machinery for 
bringing in debts due by a contributory to the 
Company. It does not create new liabilities 
or confer newrights; it merely provides a summary 
procedure for enforcing existing legal liabilitics. 

The words “at any time” im section 186 (1). 
of the Indian Companies Act do not authorise the 


Court to order the payment of a Statute-barred . 


debt, they can only mean at any time in the 
course of liquidation proceedings, commencing 
from the date of the winding ‘Sip order. L SRI 
NARAIN v. LIQUIDATOR, UNION BANK OF INDIA, 
41, 109 600 


Company in liquidation—Secured creditor, righis 


of—Winding up order, effect: of. 
The rules relating to insolvency, proceedings 


are, as far as possible, applicable to liquidation 


matters. 3 ; 
When a Company goes into liquidation, a secur- 

ed creditor may realise his security and recover: 

therefrom the whole of his principal as: well as 


the interest up to the date of his realisation, and. 


not merely the amount due on' the date of the 
windiug-up order. But if he realises his security 
and has to prove for a balance, the remaining 
assets of the Company would only be liable for 
such principal and interest as was due on the 
date of the winding-up order. The hypothecated 
property is liable for the whole claim and it is 
only the liability of the remaining oi assets.that 
is affected by the winding-up order. ` 
A secured creditor in the case of a liquidation 
is on the same footing as in that of insolvency 
proceedings. He may, if- he choose, 'disregard 
the liquidation proceedings and proceed against 
his security L RAM CHANI9v. BANK OF UPPER 
INDIA, LD., DELHI, 3 L. 59; 24 P. W. R. 1922; 
(1922) A. I. R. (L ) 281 ; 187 


Consent deeree— Appeal, whether liee—Suit -to 
set aside decree-—Grounds on which decree can be 
set aside—Mistakg, effect of-—Conseni-decree, whe~ 
ther gan be set aside in part. s 

Q appeal lies against a‘consent decree. Conse- 
y, the decree can bé set aside Only on a 

ground which would justify a cancellation of the 


+ 


Volt-74] ” || 
Consent dgotee—concla. ET 


agreement; for the contract of.the arties is not 
the less a contract, and subject to the incidents 
of a contract, because there is superadded to it 
the command of a Judge. ; < 
A cofisent decree cannot have greater validity 
than the compromise. itself, and the Court “has 
jurisdiction to set aside the order founded upon 
. the agreement when it is established that the agree- 
ment was invalid by reason of fraud, mistake o 
auy other similar circumstance. ; b 
A consent order is a mere creature ot the agree- 
ment and if greater sanctity were attributed to 
it than to the original agreement itself it would 


be to give the branch an existence which is inde- Š 


pendent of the tree, 
Though a suit does not lie to set aside a decree 
in a previous suit on the ground that the Judge 


in passing that decree, made a mistake, yet as an ` 


agreement may be rectified for an appropriate mis- 
take, so may also a consent decree based upon such 
agreement, T 


. A mistake on the part of one party only, not 
caused or actively assisted by the act of the other 
party, cannot invalidate an agreement. 

The law-requires men in their dealings with each 
other to exercise proper vigilance and to apply 


their attention to those particulars which may . 


“be supposed to*be within the reach of their obser- 
vation and judgment; and not to close their eyes 
to the means of information which are accessible 
to them. When two parties are at arm's length, 


either of them may prima facie remain silent, . 


and avail himself of his superior knowledge as to 
facts and circumstances equally open to the 
observation of both or equally within the reach 
of their ordinary diligence. 


A duty to speak arises wherever and only where 
silence can be construed as ‘having an active prop- 
erty, namely, that of misleading. | ‘ | 

When a consent decree is set aside, the effect 
is to revive the original suit which was terminated 
by the compromise decree, m 

A party litigant cannot be permitted to retain 
thebenefit of a compromise in part and repudiate 
it as to the remainder. $ 

A. plaintiff cannot be permitted to retain the 
benefit of a compromise decree to the extent of 
his success and to re-open matters in controversy 
in respect of his defeat. ( A. Y. REILY, v. 


RAJKUMARI, 36 C. L. J.245; (1922) A. I. R. (C:) 
423 y e 770 
Construction of decree—ZHedemption — decree— 


Amount decreed payable with interest within fixed. 
` time— Future interest payable on ‘entire decretal 
amount, on default, meaning of—Contract Act 
-(IX of 1872), s. 38—— Tender of mortgage amount 
—-Partial tendar, validity of. — 
When: under a decree the contractual rate of 
interest ceases to be payable ata given date and 
the Court rate is substituted for it therefrom 
up to tle date of realisation, the Court rate is 
‚chargeable on the whole amount due with interes: 
atithe contractual rate up, to the given date. 
"Venhatachalapathi, Alvar x. Thavas, Servat, 51 
Iud. Cas. 67; 42 M 465; 35 M. L. J. 288, Mgharaja 


- 
* 


~ 
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Construction of detres—concld; ., 


of Bhartbur v... Rani . Kanno Dei, 23 A. 181; 3 
Bem. L. R. 5135 C W. N. 137128 I. A. 3517 Sat. 
P. C. f. 792 (P, C.) and Sunday. Koer v. Rar Sham 
Krishen, 34 C. 150; 4 & L. J. 109-5 C.L. Ja 106: 
9 Bom, L. R. 304. 15 C. W N. 249: 17; M, L. Je 
432 M. L. T. 75;34 I. A. o (P. C), relied on.  ; 

A compromise decree was passed in a redemp- 
tion suit under which the plaintiff was to pay 
the defendant a certain sum within a fixed time - 
with interest ata certain rate from the date of 
the compromise. in case of faigure of plaintiff 
to pay the entire deeretal amount within the 
time fixed, the defendant was to realise the 
‘entire decretal amount’ by sale of th? mort- 
gaged property with future interest at a differ- 
ent rate from the date of defaultte the date of 
realisation, There was a default and the de- . 
fendantapplied.for a decree for sale: 

Held, that the defendant was entitled to 
future interest on the entire amount due on the 
date of default, comprising the amount decreed 
under the compromise, as well as the interest 
oti it up to that date, and.not simply on the ` 
amount due under the decree. 


A tender to be valid must be of the whole 
amount due and not of a part only. 

Section 38 of the Contract Act requires an offer 
to be of the whole of what the promisoris bound 
by his promise to do, aud the same rule x3 pda 
as to the tender of a sum decteed in respect of a 
mortgage. diu 


Chunder Caunt Mookerjee v. Jodoonath Khan, 
3 C. 468; x C. L. R. 470; 1 Ind. Dec. (N. S.) 883, 
relied on. 

Haji Abdul Rahman v. Haji Noor Mahomed, 
16 B. 141: 8 Ind. Der. (N. S.) 579; dissented from. 

Digambar Das v. Harendra Narain Pandey, 
5 Ind. Cas. 165; 14 C. W. N. 617; 11 C. L. J. 226, 
distinguished  O FaAGHFUR MIRZA v. KHUSHAL 
CHAND, 26 O. C. 59; (1923) A. I. R: (O.) 243 246 


Construction of document—Gifi— Transfer . by 
limited. owner-—Estate conveyed—Presumption— 
Burden of proof. : E 


Where a transferor has merely a limited in- 
terest jn the property transferred and purports 
to dispose of the property itself, the presumption 

eis that he "intends to dispose of only His limited 
interest, and if it is sought to carry the disposi- 
tion turther, it must be shown that he intended 
to dispose of more than that interest. Butfor 
this purpose a positive declarationeis nobnecessary. 
Regard may be had to the context of the 
deed of transfer, and to the inaptitude of the 
words of transfer if -applied to the transferor's 
actual imterest. ° : 


Where a deed of gift-executed by a Hiudu widow 
began bv stating the fact of an oral win made by 
er husband, which gawe het nothing more than 
a life-interest; but further stated that fhe donces 
would have all the proprietary pawers of 
transfert in .respect of the gifted property and 


would, generation after generation, remain in 


possession -and occupation of the same, because 
the Will gave them a remainder ; 


^ 
- 


- 
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"Construction of document—contd. 


Held, that the deed of gift meant that the 
absolute litle arose fromthe addition of the life- 
interest gifted under the deed to the remainder 
devised by the Will, and was not of itself intended 
to iransier an absolute interest in the property 
gifted. O MAHESHA v. RAMESHAR, 10 O, L. J. 
24; (1923) A, I. R. (O.) 173; 26 O. C. 329 895 
-— Kabuliyat— Tenancy, commencement of 

— Evidence Act (I of 1872), s. x14, dis. (e), (f) 

— Accounts kept in Collector's Office—Pre- 

sumption— Appeal to Privy Council .— Findings 

on ail poihis-—Duty of Courtsin India. 

. The pagchaser ofan estateappointeda Mukhtar 
on 15th September 1862 to apply on his behalf 
tothe Revenue Authorities for mutationof names 
in his favour.” On roth November 1862 he gave 
to the Deputy Collector an acknowledgment 
of having received a paitahand onthe same date 
he gave a &abuliyat which concluded with the 
following words:— 


“Ishall pay the rent year by year. According- 
ly om receiving a Paitah I execute this kabuliyat, 
10th November 1862." It appeared from the 
accounts keptin the Collector's Office that the 
tenancy was for the Bengali year, and that on 
a certain date there was an arrear of Government 
revenue due from the estate for recovery of 
wbich the estate was sold: . 

Held, (1) that the date, 10th November 1862, 
entered in the Aabuliyat was merely the date on 
which the kabuliyat was signed and did not 
deterzine the commencement of the tenancy; 





(2) that the tenancy wasfor the Bengali year 
anl the Government revenue became due at 
the end of the Bengali vear; i 

(3) that under section r14, illustrations (e) 
and(f),of the Evidence Act, the Court wesentitled 
to presume that the accounts in the Collector’s 
Office were correctly kept; 

(4) that, therefore, the sale for arrears of 
revenue was valid and could not be questioned. 

In cases in-which an appeal lies to the Privy 
Counc the Courts in India should, as far as may 
be- practicable, pronounce their opinicrs on all 
the important points involved. < 

Larakani Bannerjee v. Puddomoney e Dossee, 
10 M.I. e^. 477 at p. 488; 5 W. R. p. C. 63 1 
' Suth. P. C. J. 631: 2 Sar. P. C.J. 184; 19 E, P. 

1052, followed. P O MAHOMED  SOLAIMAN v. 
KUMAR BIRENDRA CHANDRA SINGH, 50 C. 243; 
| (1922) A. I R2 C.) 405; 44 M. Ile J. 388; 32 
M. L. T. 115; 27 C. W. N. 749; 37 C. L. J. 561 906 


Mortgag 1-dos1— Tes sonal covenant to pay 
interest —Sult for redemp iíon-— Property, whether 
can be made liable fæ interest : e + 

_ Plaintiffs mortgaged a house for Rs. 399 catry- 
ing interest at r2 annas per cent. per mensem, and 
executed a mortgage-deed, which provided that 
the defemdants would be put in possession oba 
shop frgm the rent of which they woulg set off 
Rs. 2 per month against a portion of the interest 
on the mortgage-money, the balance being paid 
. by plaintiffs, and that on the plaintiffs paying the 
principalsum of Rs. 399 they would be entitled to 
redeem: the Mortgage. In a suit for redemption: 


- 
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Held, (x) thftthe conditionsrelating to redeme 
tion were clearly stated in the mottgage-deed ard 
that there was nothing toindicate that the prop- 
eras charged for payment of the interest as 
well; TE 

(2) that consequently the plaintiffs were entitled 
to redeem the mortgage on "payment of the prin- 
cipal sum alone. 
HAKIM CHAUDHARI “913 


Muhammadan Law—Gift in favour of 
private individual—Gift, description of, as wadi, 
effect of. 

. Where in a deed of giftin favourof a private 
eindividual, the donor, in the course of the docu« 
ment, describes it as wagf, the mere use of the 

word wagf would not, in the absence of a con- 
secration, necessarily involve a transfer of ownet- 
ship in favour of the deity such asis required to 
constitute a valid dedication under Muhammadan 

Law. A MUHAMMAD AFZAL w. MUHAMMAD MAH- 

MOOD, 21 Å. L. J. 595; (1924) A. I. R: (A) 28 848 


Municipal Octrot . Schedule, prescribing 
value of goods—-Octrvot, whether can be chargec 
on actual value. i 


— Where the Octroi Schedule of a Municipality 
provided for the charging of Octroi on cer- 
tain articles ata certain rate per"cent. per cart- 
load and the value of a cart-load of each article 
was prescribed in the Schedule: 

Held, that it was not open to the Municipality 


* 


antaka tro di 





- to charge Octroi at an ad valorem rate on the acti al 


‘value of the articles. B LAXMICHAND JAVERMAL 
v. MUNICIPAL COMMITTEE OF NANDURBAR, (1923) 
'A. I. R. (B) 413 205 


Contract—- Breach— Damages— Impossibility of 


performance— Contract Act (IK of 1872), 5.56. . 


The defendants entered into a contract with 
the plaintiffs to supply them a certain amount 
of coalfrom stock within a certain time, and placed 
an order with a Colliery firm presumably to secure 
the coal required. At the time, however, the 


supply of Railway wagons for transport of coal 
. was restricted by Government only to the wants ' 


of actual consumers by whom the indents had 
to besigned. The plaintifis, who were merchants 
and not consumers, supplied the defendants with 
a special indent in favour of a consumer to evade 
the Government, but in fact did not enter into 
.any contract with that consumer to supply him 
the coal to be received from defendants. “The 
defendants failed to deliver the full quantity of 
coal to the plaintiffs and the latter sued them 
for damages, claimirg the difference between 
the contract price and the market price of the 
‘balance. Itwas urgedin defence that the contract 
hed become impossible of perf rmance} as owing 
to Government restrictions the defendants could 
not get a supply of wagons for deivery of . coal 
to plaintiffs who were not consumers and that 
at any rate as the plaintiffs could not 
sel that ooa! in the open market, no damages 
had been suffered by them. It was admitted 


that coal was available andy could be purchased : 


in: thealocal market; - e  . ae 


+ e 


Pat KISHUN PRASAD SAHU v., 


kangh a 
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Contract—concld. t " 
e 
Held, (x) that as the defendants had agreed 


to supply the plaintiffs with coal from their stock 
the latter could sell it in the open market, and 
that as coal could be had in the local market, 
the contract had not become impossible of pet- 
formance; . < 

(2) that, therefore, the plaintiffs were entitled 
to recover the damages they claimed. P C 
KESHAVLAL Bros. & Co. v. DIWAN CHAND & 
Co., (1923) A. I. R. (P. C.) 105; 25 Bem. L. R. 
854; (1923) M. W. N. 583; 27 C. W. N. 974; 
47 B. 563145 M.L. J.630;33 M, I. T. 342; I P. 
L.R.434 Cr. : 996 
——--—-—- Breach of promise to marry— Implied 

pronise—Damages, whether recoverable. 

In a suit for damages for a breach of promise 
to marry, the promise need not be an express 
promise, bnt can be implied from the circumstances 
of the case. R Mc. Suw Tum v. MAE Bon. 
(1923) A. I. R. (&.) 128 123 


Contract Act (IX of 1872), s. 23—-Money paid 
Jor settlement of marriage—Suit for recovery, 
whether lies. 


A person who gives to another, who is to pro- 
cure a girl for his marriage, money for payment to 
the guardian, of the girl selected, should money be 
demanded, can, on failute of the marriage negoti- 
ations, sue for its recovery, 

Srinivasa Aiyar v. Sesha Iyer, 4r Ind 
Cas. 783; 41 M. x97; 6 L. W. 42; 34 M. L. J. 282 
and Gulabchang Paramchand v. Fulbai Harl- 
chand, 3 Ind, Cas. 748; 33 B. 411; 11 Bom. L. R. 
649, followed. 

Vaithyanatham v. Gangarazu, 17 M. 9; 3 M. I. 
J. 132; 6 Ind. Dec. (N. S8.) 6, Pitamber Ratansi v. 
Jagjivan Hansraj, x3 B. 131%2.; 13 Ind. Jur. 26077. 
7 Ind. Dec. (N. $.) 88, Dholidas Ishvar v. Fulchand 
Chhagan, 22 B. 658; rr Ind. Dec. (N. $.) roar, 
distinguished. N GANGADHAR DAJI e. GOVIND 
- NARAYAN, (1923) A. I. R.(N.) 295 + 197 


s. 28-—Public policy—Bond executed in 
Heu of compromise of non-compsundable case. 
A bond the consideration for whichis the with- 

dtawai of a non-compoundable case is void under 

the provisions ofsection23 of the Contract Act 
and is unenforceable, Fat R. S, BION v. SHEO- 

GULAM Lay 843 


—§.88—Tender of mortgage amount— 
Partial tender, validity of, See CONSTRUCTION 














OF DECREE 246 
— S. 62— Novation of coutract——Similarily 
of terms. 


The essence of the innovation of a contra-^t lie 


‘not in the dissimilarity of the terms between the ` 


old and the newecontract but in the intention 
of the parties to supersede the old by the new. 
O BALDEO v. SHER BAHADUR SincH,9 O. & A. L. 

42 
Ss. 69, 70, scope of — Limitation Act (IX 
of 1908), Sch. I, Aris. 62, 97, 1327—'' Fnieresied,"" 
meaning of—Sale— Vendée having notice of 





. 
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vendor's defective title—Payment of enctinbrances ` 
— Veydee whether entitled to be reimbeltsed—~ ` 
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Contract Act—contd: 


Suit for recovery of money paid—Starting point 

of limitation — Civil Procedure Code (Act V of 

1608), s. 151, O. XLVII, r. 1— Review of 

decision before decree signed—— Inherent tower of 

Court, 

Sections 69 and 700f the Contract Act are not 
designed for the benefit of epersons who intermed- 
dle with the affairs of others. 

The word “interested” gn section 69 of the 
Contract Act should be. interpreted liberally, 

Radha Madhub Samonia v. Sasti Ram Sen, 26 
C. 826; 13 Ind. Dec. (N. 8$.) 1129, foNS wed, 

A man who gets a genuine sale-deed, and 
on the strength of that sale-deed obtains a valid 
decree for possession from a competent Court 
in a contested suit, cannot fairly be accused of 

-an endeavour to manufacture evidence of title 
if he pays off charges upon the property in order 
to preserve it from sale. 


Where an appeal to a superior Coutt only 
‘results in the decree appealed against being con- 
firmed there is no interruption in-the running 
‘of time calculated from the date of the original 
decree, 

Hukum Chand Boid v, Pirthichand LalChow- 
dhury [Juscurn Boid), 50 Ind. Cas. 444; 46 C. 
670; 17 A. L. J. 514; 36 M. L. J. 557; 23 C. W. 
N. 721; 21 Bom. L. R. 632; (1919) M. W. N. 258; 
'380 C. L. T. 71; 26 M. L. T. 131; xo L, W. 416; 
46 I. A. 52 (P. C.), followed. i 
= Sarvothama Row v. Chiannsami Pillai, 49 Ind; 
Cas. 729; 4? M. 507; 36 M. L. J. 157; 9 L. W. 379 
25 eh I. T.291; (1919) M. W. N. 432, not fol. 
lowed. 


When a-person fays off a debt which ana 
other is bound to pay the ordinary relief that the 
Courts can give isa persoral decree against the 
defendantíor money had and'received, as section 
69 of the Contract Act does not provideany higher 
remedy. If that remedy is barred owing to the 
plantiffs delay he cannot extend the wmeriod of 

limitation by asking for an enlarged relief by 
way of a charge upon the defendant's property, 

Where a vendee's suit for possession is dis- 
missedgon the ground that his vendor’g title was 
nominal agd that he took the sale with notice of the 

“defect of title, a suit brought by him for recovery 
of certain sums alleged to have been paid by him 
in discharge of encumbrances qn the property more 
than threegrears both from the date when His title 
wasfound against by the Court and from the date 
of the payment of encumbrances, is barred by 
limitation, whether Art. 62, or 97 of the Limitation 
Act is the more approprigte Article, Article 132 
is inapplifable since the plaintiff can at best 
obtain only a personal decree against tffe defend. 


„ant fo money had and received under section 
. 


69 of the Indian Contract Act. 

Rajah of Vizignagram v. Rajan Setaucherla 
SomaseMhavaraz, 26.M. 686 ` (F. B.) and 
Narayana Kutty Goundan v, Pechiammal, 15 
Ind Cas. 206; 36 M. 426; 11 M. L. T. r74; (1912) 
M. W. N.353; 22 M. L. J. 364, distinguished, 

A covenant for quiet enjoyment between the 
vendor and the vendee can in law*be implied only 


» 


~ 
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Contract Act—contd, 


upon valid sales and not where the sale-deed, to 
-vendee's knowledge, conveys no title whatever. 
Article 11@.0f the Limitation Act is applicable 

to a suit on failure of cousideration for return 
of any purchase-money paid under a registered 
sale and must be mstituted within six. years from: 
the date of sale. 1 l 
“Subbaraya Reddiar v. Rajagopaia Reddiar, 23 
Ind. Cas. 570; 38 M. 887; 15 M, L. T. 240; (1014) 
M. W. N. 376, Arunachala Asyar v. Ramasamt 
^ Anar, 25 Ing. Cas. 618; 33 M. 1171; 1 L. W. 849; 
27 M. L. J. 517; 16 M. L.' T. 397 and Secretary 
of State v. Pemaraju  Venkayya, 35 Ind. Cas. 


-254; 40 M. 910 at p. 915; 19 M.L.T. 318; 3 L. W.” 


443; (1916) 1 M. W. N. 342; 30 M. L. Je 575, 
followed. 

Per Spencer, J.—Though a purchaser may 
have had notice of the defective title of bis 
vendor, if he makes payments to creditors of the 
-vedor bona fide after a decree for possession is 
passed in his favour, to preserve the property and 
stave off attachments and sales, the vendee 
is not a mere volunteer and would be entitled 
as to such payments to equitable relief under 

‘section 69 of the Contract Act. 

Per ‘Devadoss, J.—A vendee who knows that his 
vendor has no title and the sale is a sham, is 
only in the position of a volunteer and is not en- 
titled to any amount for relieving the burden 
on the pitbperties sold. A Civil Court does 
‘not confer a right to property which a person 
does not possess but only declares or enforces 
a right be has. : 

Per Spencer and Devadas, J J,— Before a decree 
is signed it is competent to a Court to-review its 

‘own decision under O. XLVII, r.r of the Civil 

Proccdure Code. 4 

Seyua Tuffuzzool Hossein v. Rughoonath Per- 
shad, 14 M. I. A. 40; 7 B. Ta R. 186; 2 Suth. P. C, J. 
434; 2 Sar. P.-C. J. 656; 20 E. R. 701 and Debt 
Bakhsh Singh v. Habib Shah, 19 Ind. Cas. 526; 35 
A. 331721; C. W. N. 829; 11 A. L. J. 625; 18. C. i. 

|J. 19; 15 Bom, L. R. 640; 14 M. L. T. 33; (1913) 
. M. W. N. 566; . 25 M. 1. J. 148; 16 O.C. 194; 40 
I. A. r51 (P. C.), followed. 

A Cougt has also inherent powers te correct 
an error obvious on the face of the icgord before 
an order^hz& been completed. e 

In re St, Nazaive Co., (1879) 12 Ch, D, 88; 
41 L. T. 110; 27 We R. 854 and In re Suffield and 
Watis, Ex pafe Brown, (1888) 20 Qe B. D. 693; 
s8 L. T.911;30 W: R. 514; 5 Morrell 63, relied 
on. M GoPALASAMY IYENGAR «v. NUMMACHI 
' REDDIAR, 17 L. W. 254; (1923) A. I. R. (M.) 29 

5 i 


————-9 g, 119-—-Order for specified .goods— 
Portion of goods delwered to defendant—- 
Seco; consignment containing more than 
remgining portion-—Defendant, whether jrsti- 
fied in refusing to take delivery. œ 
Plaintiff sued for recovery of money due on a 

balance of account in tespect of the price of 

oil-cake supplied to defendant. It was pleaded 
. that the agreement was for the sale of 500 bags 

that 250 ha® already been received; that the 

second consignment was of 290 bags, and that th 
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defendant had the legal right to refuse this 
consignment: " 

Held, 41) that the contract was governed by 
section 119 of the Contract Act and the defendant 
was justified in refusing a consignment which 
contained more than thé orderêd goods ; 


(2) that a secondoffer made by the plaintifi’s ` 


agent conld not alter the rights and liabilities of 
the parties. Pat JUGAL KESHWAR-DHOLANATH 
:923- 
n 8. 149— Railway Company—-Delivery of | 
goods. s 
aintiff brought a package to a Railway Station 
for despatch to another place.. ‘J he Loading Clerk 
filled np a number in the forwarding note pre- 
sented by the plaintiff and retutned the same 
back to him with a request to call the next day 
and have the package marked with the number 
assigned and obtain a Railway Receipt. ` The 
plaintiff without waiting for tife next day got 
the number assigned put on the package and 
left itin a shed within the premises of the Railway 
Station meantfor the deposit of goods prior to 


"their acceptance by the Railway. During the 


night ihe package was stolen. The, plaintiff 
sued the Railway Company for damages : 

Held, that the suit of the plaintiff must fail 
as there had been nodelivery of the package to 
the Railway Company within the meaning. of 
8. 149 of the Contract Act. The mere filling u 
of the forwarding note could not amount to suc 
delivery. A LACHMI NARAIN v. BOMBAY, BARODA 
AND CENTRAL INDIA RAILWAY Co., 45 À.235; 
(1923) A. I. R. (A.) 449 243 


s. 151— Bailor and bailee—Goods lost by 
~- bailee—Want of care— Burden of proof. 

In order to escape liability for the payment of 
damages for the loss of goods entrusted to a bailee, 
the burden of proving that he took as much care 
of the goods,as a man of ordinary prudence would, 
lies on the bailee. L B MAUNG Po THAIK ve 
MAUNG THA BYAW, (1923) A. I. R. (L. B.) 74. 18 


8. 2830 —'* Principal: contract " —Princital 
disclosed — Broker, liability of —Special. custom— 
Arbitration. ; 

““Principal contracts" as distinguished from 
t direct contracts" are a very well known feature 
in the Calcutta Hessian Market and to them is 
attached a custom, under which whether or not 
the names of the principals are disclosed, the 
brokers are liable to the buyers and the sellers 
for -the due fulfilment of those contracts and are 
entitled likewise to enforce them as.against the said 
buyers and sellers. Section 230 of the Contract 
Act does notin any way affect the position of 
these brokers. ; as 

The whole point of a “principal contract” 
is that the credit of the brokers is the main thing 
in the mind of the contracting parties. : 

Where there is a custom entitling the brokers 
to enfome a ‘principal contract? against the 
parties to it, an arbitration clause providing for - 
settlement of ‘disputes “between both parties ” 
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Joy Lal & Co. v. Monmotha Nath Mullik, 35 
Ind. Cas. 3;20 C. W: N. 365, followed, s 

_ Obiter.— Wherever the -“principal contract” 
form is employed, a custom obtains. making the 
brokers and tht contracting parties mutualiy 
liable toone another. © JIEMULL-GIRDHARI Lal, 
v. RAM.GOPAL BOHITRAM, 50 C.12; (1923) A. I. 


R. (C.) 419. : 273 


—— M — 8, 26& — Parinership, dissolution of notified 
in public press—Retiring partner, liability of. 
The mete publication of a notice of dissolution 

of a partnership in the publie press is not su fimient 

to relleve a retiring partner from liability 
for good supplied to the firm by persons having 
old dealings with’ the same. R EZEKIEL, MOSES 

v. RUSSA ENGINEERING WORKS, y R. 47; 2 Bur. 

I). J: 40 1 

Court-fees—Morjgage-decree— Application for per- 
sonal decree— A ppeal—Court-fees payable— Civil 
aaa Code ( Act V of 1908), O. XXXIV, 
f. 6. 5 

A mortgage-decree contained no provision for 


vn 


.therecovery of the balance of the decretalamount 


after the sale of the mortgaged properties, from 
the debtor. After the sale of the properties the de- 
cree-holder madean applicationunderO. X X X I V, 
. 6 ‘of the Civil Procedure Code, tor a personal 
decree against the mortgagor for the balance 
of the decretal amount which had been ascertained 
as a result of the realisation by the sale, and the 


application was granted. Ihe judgment-debhtor. 
' appealed. 


Held, that the Memo. of Appeal required an ad 


` valorem Court-fee‘stamp on the amount in respect 


of which a personal decree had been made against 
the appellant. A BIND BIACHAT, RAI v. SITA Ram 21 


Court-lee— Redemption of mortgage, decree for, 
appeal agaimst— Amount claimed larger. than 
allowed by - decree—Court-fee payable. 

When a mortgagee in appeal claims a larger 


. amount than that awarded by the decree of the 


# 


matter “not otherwise provided for ” 


lower Court allowing redemption, his Memorandum 
of Appeal is chargeable with an ad valorem Court- 
fee calculated on the difference between the 


amount found due by the lower Court and that. 
9 


claimed by him in appeal. 7 e oe 
“Sangar Bakhsh Singh v. Rawat Digdeo Bakhsh 
Singh, 67 Ind. Cas..968; 25 ©. .C. 30; (1922) A. I. 
R.. (O.) 82, followed. OQ SANT BAEHSH v. DIDAR 
RKUSAIN , ` 8 
Court Fees Act (VII of 1870), s. 7 (v) (e) and Soh. 
IL, Art. 17 (vi)— Temple, if has market value. 
.A temple which is inalienable and absolutely 
devoted in perpetuity to religious purposes has 
no market-value at all as such within the meaning 
of section 7 (v) fe) of the Court Fees Act and must 
be dealt with for the purposes' of the Act as a 
under 
Schedule II, Art.. x17 (vi) of the Act. 
Quacrz.—Whether a temple 1s a “house” within 
the meaning ofsection 7 (v) (e) of thé Court-Fees 
Act. M RAJAGOPALA NAIDU v. RAMASUBRAMANIA 
AYYAR, (1923) M. W. N. 5,0; 45M. L. J. 5 18 L. 
W. 3463 33 M. L.eT. 21; 46 M, 782; (1924) A. I. 
R; (M.) 19 A i * 198 


w 
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4.7, v, xl (co)]— Tenan! staying over 
after notice to quit—Sutt for possession — Court- 
fees. D 
A. suit for possession against a person who con- 

tinues to be in possession after his tenancy has 

come to an end and who, was given a notice to 

quit according to law, is not far recovery of im- 

moveable property from a person who is a temant 

holding over buf is a suit to recover it from a 

trespasser and as such falls nbt under section 

7, Xi (cc) of the Court-Fees Act bufunder clause 

v of that section.. N NARAIN v. TUKARAN, 

(1923) A. I. R. (N.) 310 93 


s. 7 xi (eg)-—'* Tenant," meaning of— 
Suit to eject—Thikadar after expiry of lease 
position of—Court-fee. 
Section 7 (xi) (cc) of the Court Fees Act relates 

to suits for the recovery of immoveable property 

from a person who has been a tenant but whose 








' tenancy has expired and who is holding overeven 


against the will of his lanlord. 

The clause refers to all cases where the landlord 
seeks to recover the property from a person whó 
has been his tenant and whose tenancy has come 
to an end or where the -landlord by reason of 
some breach of covenant is entitled to re- 
enter, 


The word "tenant" in section 7 (si) (cc) of the 
Court Fees Act, includes a person to whom the 
description would apply immediately before the 
commencement of anejectment suit but whose 
tenancy has terminated’ entitling the landlord 
to eject him.. : 


A suit by a landlord to eject a tenant who was- 


a thikadar but whose thikadars interest has expired 
and who refuses to quit, whatever the reason may 


- be, comes within clause (cc) of paragraph (ai) of 
- section 7 of the Court-Fees Act. Pat RAMCHARAN 


SINGH v. SHEO DUTTA SINGH, 2 Pat. 
A. 1. R. (Pat.) 380; 4 P. L. T.- 666 


e 
— —— Seh. I, Art. B— Review, application of 

—Court-fee payable. 

The words “‘leviable on the plaint or Memoran- 
dumef Appeal” in Art. 5 of Schedule Iof the 
Court-Fees Act, mean ‘‘leviable of the plaint 
or Memorandum of Appenin whioh the judgment, 
review of which is asked for, was passed" and 
cannot be construed as meaning ''leviable on a 
plaint o9 Memorandum of Appeal asking for the 
-same relief as that asked for iu the application 
for review, ” à 
. Inve Manohar Tambekar, 4. B. 26; 2 Ind. d 
7M. H. 
C. R. App. 1, In the matter of Sheikh Alt Ahmad, 
z Ind. Cas. 209; 31 A. 294; 6 A.“ J. 215 
Nobin Chundra Chuckerbuity v. Mohamed Uzir 


-.260; (1923) 
.. 619 


e Ali, 3 C. W. N. 292. and Fakhur Ali v. Sahib 


Nur 20 Ind. Cas. 33254 P. I. R. 19833 159 P, 
W.R. 1913, relied on. 


An application for review- must, therefore, if 
presented before the ninetieth day from the date 
of the decree, bear one-half the fee levied or levi- 


able on the plaint or Memor@ndum of Appeal, 


“out of which the application ‘has arisen, without 
= : : e . E 


~ 


-— manud 
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, reference to the relief asked for in the application 
for review. QO NAGESHAR SAHAI v. SHIAM 
BAHADUR, 26 O. C. 33 2565 


Creditor and debtor—Fromissory-noic; suit on 
— Independent’ cause of action, value of. i 
Where a creditor has a cause of action for the 

recovery of morey. for which his debtor has exe- 
cited a promissory-ngte, sepurate irom and iude- 
pendent of the note, be can rgcover upon such 
cause, in case the note for any reason cannct 
be put in évidence. 

Ram Sarup v. Jasodha Kunwar, 13 Ind. Cas. 
138: 34 A. 158;9.A. L. J. 72, followed. A 
KASHIPRASAD v. PANNA LAL, (1923) A. I. R. (A) 
529 '- 309 


Criminal Procedure Code (Act V of 1898), ss. 4 
(1) (h) 199— Penal Code {Act XLV of 1860, 
s. 198— Complaint and statement, of con:plainant, 
nature of—Enticing away married woman— 
- Complaint, contents of. 

The sworn statement and the complaint of:a 


complainant may be read together for the purpose . 


of ascertaining what the nature of the complaint 
in any particular case is, as oral-allegations are 
also included 
contained in section 4 (1) (A) of the Criminal 
Procedure Code. a^ 8 


In ve Pedda Anjinigadu, 64 Ind. ‘Cas, 282; 
(1921) M. W. N; 514; 22 Cr. L. J. 762; (1922) A. 
I. R. (M) 353; t3 L. W. 695, followed. 

Where in a complaint of an offence of enticing 
gway a married woman there. is no allegation 
eitherin the complaint or in the sworn statement 
of the'compleinant, that the accused’s purpose 
was to have illicit intercourse with her, there 
is no ''complaint'' ‘of an offence under section 
498 of the Penal Code so as to give a Magistrate 
jurisdiction to take cognizance of that offence 
as provided by section 199 of the .Crimnal Pro. 
cedure Code. M ARUNACHALAM CHETty v. 
. EMPEROÓS 45 M. L. J. 543; (1923) M. W. N, 876; 
24 Cred, J. 837 Are .. 949 
— s. 99— Opium Ast (I of 1878), s. 3— 
e Special empowering,” what amounisioe ` 
A Notifiéation of the Local Governmentjempower- 





ing Second Clags Magistrates of certain places in® 


the Presidency mentioned in a list appended to 
the Notification, by virtue of their office to try 
cases undes the Qpium Act, amounts toe * special 
empowering" within tbe meaning of section .3 
of the Opium Act. M ALAGA PILLAI v. EMPEROR 
24 Cr. L. J. 846 958 


s. 107 —Magisirate, when cen detain 
person án custody— Proper procedure. 


"Where proceedings have been instituted against 
a person ander section 107 of the Criminal Pro- 
cedure Code itis onlyin thespecjal circumstances 
referred to in sub-sections (3) and (4) Sf that 
section thatthe law empowers a Magistrate to 
detain a person in custody till the completion 
of the enquiry. "uu 
The sub-section can only be put into operation 
when.a Magistrate, who has no powers to proceed 
under sub-sectior (1) of section 107 is led to believe 
» ^ 
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in the definition of ''complaint" . 


7 [r923 
e 


Criminal —M — 


‘that a person islikely to commit a breach of the 


peace or to disturb the public tranquillity or 
to do afiy wrongful act which might possibly 
occasion a breach of the peace or disturbance, 
and cannot, by any other means, prevent the 
possibility ofsuch an occurrence, that he with his 
limited powers can arrest a person and he must 
send him then.to another Magistraté who has 
got adequate powers for dealing with the case; 
Raghunandan Pershad v. Emperor, 32 C. 86: 
8 C. W. N. 779; x Cr. L. J. 775, followed. Pat 
WAINARI MANDER v EMPEROR, (1923) A, L.R. 
(Paf.) 527; 24 Cr. L. J. 825 . 857 
s. llü—Security for good behaviour— 
Evidenceof vague character,’ order, whether can 
be based on—-Prosecution evidence, value of. 
An order requiring security for good behaviour 
cannot be based on the vague evidence of.a large 
number of persons to the effect éhat the accused 
is a thief and a dacoit and that the neighbour- 
hood is of that opinion. There is no rule of law 
ot of good. sense that every person who appears 
as a witness on behalf of the prosecution must 
be believed. QO RAGHUDATT v EMPEROR,'9 O. 
& A. I, R. 517; 24 Cr. L. J. 791 ` 585 





—— —— S. 114—Consideration justifying arrest 
—Masistrate, duty of —Substance of report not 
recorded —Order, legality of. 
In order to take action under section 114 of 

the Criminal Procedure Code, the Magistrate 
must be of opinion that the only way of preventing 
an imminent breach of the peace is to comm;t 
the persons concerned to custody and must prt 
on record the substance of the Police or othst 
report by which he is influenced. 

Where a Magistrate's order commiting certain 
persons to custody did not state who had maze 
the report, or what in particular was stated in 
the report: i 

Held, that the Magistrate conld not be said 
to have proceeded on any information to the 
effect that the arrest of those persons was the 
only wayto preserve a breach of the peace and 


‘the order was, therefore, illegal. Pat MANIRUDDIN 


v. EMPEROR, 24 Cr. L. -J. 829 861 


g.122—Sureties living at distance from 
person bound over, whether can be accepied.: 


. Section 122 of the Code of Criminal Procedure 


gives a discretion to a Magistrate to refuse or 
accept the sureties according as he considers thema 
unfit or etherwise for the purpose for which :the 
security is required. The elements -necessary 
for determining the fitness of-the sureties- have 
not been laid down, but in each case the- Magis- 
trate must consider whether the surety is in a 
position to exercise considerabfe control and 
supervision over the accused. The mere sol- 
vency of a surety may not invariably be suffi- 


cient to ensure the good conduct of the accused. 


any more than the mere fact of his residing: at 

a distant place may be a sufficient ground for 

rejecting him as suclt, because there. might be 

circumstances .suggesting that, in spite..of the. 

solvencye of the surety om his residence 

at a disant place, ‘the. exercise -of due 
e 
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4 Aver wat raa UL OK beg ver Eee 
Supervision - and, control cover. “the: “conguet | “and 
movements. of, ihe ‘accused, may, not. or may, yet 

be practically, "possible... The object ‘of requiring 
ên 5181 5, mot, to obtain money, for the Crown 
by. the forfeiture. of, ,Xecognisances but to. ensure 
“that the particular, “accused, ; person, shall, be, of 
. good. behaviour. for. the time, mentioned. in ‘the 
order, (It is, therefore, . "reasonable ~to., expect 

nd requite- that the sureties to be tendered, should 
not be sureties ‘from. such, a: ‘distance. as to make 

At uilikely that they; would. exercise. any control 

‘over, the man for whom, they ate willing to stand 
surety. If ‘the sureties undértake to keep the 
:accuséd» within. the area -of their observation: or 
"to ‘adopt other suitable, measures - for Securing 
-the supervision.and control needed to-keep him 
‘in good-behaviour there can-be no inherent objec- 
tion to their beigg accepted as sufficient. « - +- 

~ Queen-Empress..y.. Rahim, Bakhsh, 20. A. 206; 

ves VN : (1898). 21; 9. Ind. Dee, (N. sS) :494,. In 

Fes Jesa 'Bhathå, 55. Ind. Cas. 857; 22, Bom. LR 


- =. M 


: - 190; .21. Ct; Ie «3771-4 AB. "385 : and King- Emperor 


y. “Mangal ,,6 0. Q. 199, relied. on. „O EMPEROR v. 

RAMESHWAR TEWARI ARL.9, O. & A. L. R.{O.) 526; 

joa) AJR. (Q.) 165; 10. 0. „Ie Je 2995.24; 539 
J 795 KE cup tt: z t . 


88. Pr 135, 137, on On io 





X tevisdictio n— Revision—: T nierfereni cB D H i igh 
. “‘Court—:Publtc way-—Dedication.: ^" 


Per Lindsay, J.—LIhe;discretion yested in the 
ikatan to jnterfere;in - revision: ‘ought. to, be 
exercised in all; .casesowhere-an attempt. is..made 
to.abuse'the. process.of, the, Court so-as to prevent _ 
pes from resorting. to the-:Criminal-Gourts to ` 

compel, a. -decision .Iegarding.; Anafters;;: which 
_ properly lie within ‘the cognisance- iot the Civil 
Courts... Ltg” mo. Sas ses t az 

, Disputes relating to; a. ‘private fight ots “way , 
“should, not, be decided in, the. Criminal ;Courts, 

„In order: to show-that.a way is.a public way . 
it must be proved that itthas;been dedicated to the 
public: generally: A. ‘dedication: to a limited: sec- 
.tion ;of:the public is void. and. of no avail. i -A 


‘general’ dedication has to: be-inferred fram thes ,determint . 


conduct, of.the..ownets,;. of: the soil. and., from 
uninterrupted user- of the way by the general 


T 


“* Per Daniels, J.—It is not correct to say, that a 


“Magistrate has no ,jutisdiction to proceed under ` 
“Chapter X of, the ,Criminal;Procedure Code in, a 


case wherea bona fidendispute as to title is raised, 
On objection: being. taken by the defendant-to the 
proceeding, tinder. section, 135,(b) of the Code, 
aly that the. :. Magistrate has. to decide is whether 
HIS conditional order is reasonable and proper 


Ye Ad S. le mc Le yak aaa 


Emperors “Dost M uhammad, Py .984 AW. N. 


(1805) 22:2 A: DL. us m 2- - Cr. L. pr UE d 
-gented.. 


fromx.: : 
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- 005 of-way—-Boua fide "dispute Procedure 


i Court. 
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support the finding or "where ‘the EA atrived 
at..is,..perverse. or. such as .no reasonable- man 
could ; -have; arrived aton the-evidence produced. 
an “Ahsanullah Khan v. Mansukh ee) 25 Ind. 
Cas:350; 36 A..403 atıp. 495; ' 12 A. L. J. 511 
15.Cr..L. J. 598, followed. - 

„Per Walsh, J.—One.co-s ater of an undivided 
share cannot dedicate to the public a way over 
fhe common estate. without the consent of his 
co-owners., The.. act must be the gencericd act, 
at one , givens moment,-of all the joint. owners. 

A.Magistrate must deal with an alleged public 
way under section 133.of the. Criminal Procedure 
Code, eyen: though the public character of the 
AY&y- 4s ‘disputed. has 
she summary powers-conferred upon Magistrates 
under Chapter X of the-Criminal Procedure Code 
are primarily intended to bé exercised in cases 
“where ‘there is no question that-the way is one 
vested'in-the-public; and: when “that -question is 
seriously“disputed - and its‘ ‘decision becomes a 
“difficult ‘matter of-mixed*fact-and law, a Magis- 
-trate has-jurisdicticn' ‘to exercise -his discretion 
“py declining to-decide'it,-and sending the parties 
to.a.Civi] Court., A ABDUL WAHID” Kuan `v. 
“ABDULLAH. KHAN, 21 A. Ty ay 5291 45 A. 656; 
124 Cr. Le Ju817; (1924) A. I- R. (A) 1 845 


m 88. 1835 197— Obstructlon. ta ‘public: way 
= 2079 place—Ratlway.-land, whether fue E inus 
-—-Bona. fide claim—Procedure.-. : 


: "Phe obstrüctión to which section 133 of "the 
Criminal Procedüre Code is applicable must bean 
"unlawful obstruction in. any way which is or ma 
„be lawfilly used by the public or in-. any public 
"place. There is no watrant*for- the^view that 
Railway:land-is-necessarily: a public;place, -espe- 
cially Railway land which. is outside the ,Rallway . 
- fencing:-at.a Railway Station... ; 
"+: In; taking evidence- under section 13 of the 
- Criminal Procedure.Code., in a case whe x. the pub- 
fie nature. of the way is dis puted, it is. incumbent 
. on-the. Magistrate, even where he finds that the 
. claim, ofi title to-the-Iand.in. question on the part 
of the - person showing:cause is not justified, to 
;further whether :the. Claim is never- 
theless a, bona fide.claim, and if hé finds in the 
affirmative, to.stop proceedings and give such 
eperson, time to establish hi5 qeim ip the Civil 


" — 





aaa Naan Banerjee: Vv. Ram Kumar rs C. 
564 : Ind. Dec. (N. S) 960: Imvat Ali v. 
Sheikh TAmjad Ali. 39 Ind. Cas. 292; 2 P.L. J. 


26773, Pres W.-404> 18:Ci* 1,7. 452, relied on. Pat 


, RANGI SAH ò B.N: WIR AILWAY Ce Et tP: -L. 
“T402; DEPL LYR. 154 Cr; (1923) A.-I. R. (Pat.) 

540; 24, Cr, st J $55. g i - -1047 
e cx 6 | tiles cut Tay Poo E 


+ ge 8 s, 144, ede under— Record, contents 


^v INI £5 377 
- 


d I Pae Low sor se uu 
;In:takinng.:action ander: isection Xp: Criminal 
Procedure Codepthe reécordof.the Magistrate should _ 
z Showiin clear ande anmistakeable,. terms the” au. 
į Sia ‘winder. which he. professes-to-- act, -R 
È; 5497.2 Bur.;L. 
oi Rud. 24 Cr, LJ. Te 


A e ———— mm 


1098 
Criminal Procedure Code—contd. 


ew. 





s. 145— Attachment and sale of crops— 
Proceedings dropped—Order disposing of sales 
proceeds, 

Where a Magistrate declines to continue pro- 
ceedings under section 145 of the Criminal Pro- 
cedure Code in respect of a dispute relating to 
certain crops on the pround that there is no likeli- 
hood of a breach of the peace, he has no jurisdic- 
tion to direct that the sale-proceeds of the crops 
attached under the preliminary order should be 
deposited in Court till one of the parties 
establishes fis right to them in the Civil Court. 
The proceeds must be testored to the person 
from whose possession the crops were taken. 

Subbavama Aiyar v. Mariya Pillai, 24 Ind: Cas. 
967; 16 M. L. T. 52; x L. W. 493; 15 Cr. L. J. 5591 
(1014) M. W. N. 798, followed. M MAHALAKSHMI 
v. SUBBARAYADU, 17 L. W. 429; (1923) A. I. Ri 
(M.) 4721 24 Cr. L, J. 783 447 


— ——— gs. 145, 146—Magisirale, duty. of— 

Attachment of property, when permissible. 

In cases under section 145 of the Criminal Pro- 
cedure Code a reasonable effort must be made to 
decide the question as to possession before there 
is jurisdiction to attack the subject-matter un- 
der section 146. 

Sheobalak Raiv. Bhagwat Panday, 15 Ind. Cas. . 
486; 40 C. 105; 13 Cr. L. J. 486; 16 C. W. N, 1052, 
followed. 

It is notea Magistrate’s business to speculate 
whether his order under section 145 of the 
Criminal Procedure Code will prejudice a 
future decision in a revenue proceeding. It is 
also not sound to check his hand because his 
decision is not final. Pat WAYEZUL Hugo u 
SHOBRATI JOLAHA, 4 P. L. T. 441; 1 P, L, R. 161 
Cra 24 Cx. Ia J.754 258 


gs. 145, 485 (8)— Initial order, failure 
jo make, effect of — Reviston. 
' Where in a proceeding under section 145 of 
the inal Procedure.Code the Magistrate fails 
to make the initial order prescribed by sub- 
section (x) of that section, and has also not made 
at any subsequent stage of the proceedings an 
order which essentially complies with the re- 
quirements of that sub-section the proceedings 
are without Lirisdiction and cannot be regarde 
ed as proceedings under section 145. 
In circumstances such as the foregoing, the 
High Court is got precluded by section 435 (3) 
.of the Criminal Procedure Code from interfer- 
ingi n revision. Lh HAKAM v, RALIA RAM, 4 L. 
66; 24 Cr. 4. ].751 79. 


ss. 145, 480-9 Proceedings unger s. 145 
—Preligninary finding, necessity of— Finding 
as to possession — Order without jurisdiction — 
Revision. 

In the absence of a adan ad finding as bo 
the exiftence of a dispute conctrning land likely 
to cause a breach of the peace, a Magistrate is 
not justified in taking any action under section 
145 of the Criminal Procedure Code, - 

In a proceeding under section r45, Criminal 
Yrocedure Code, the scope of a Magistrate's in- 
quiry is limited to a finding as to possession, and 
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on that finding the only order which he legally can , 


pass is one declaring which of the disputing parties 
is entitled to possession and forbidding all dis- 
turbances of his possession until evicted in due 
course of law. A finding with respect to the 
merits of the claims of the respective parties 
to a right of possession of the subject of dispute 
is a finding wholly without jurisdiction. 
Although the High Court has no revisional juris- 
diction with respect to proceedings under section 
145, it will nevertheless interfere with an order 
which is without jurisdiction. R NGA Po TIN 
v. BGA Po SAUNG, 1 R. 53; 2 Bur L. J. 32; 
(1923) A. I. R. 'R.) 211; 24 Cr. L. J. 740 68 


8. 172—Calcutta Suburban Police Act 
(III of 1888), s. 47 (A)— Ewidence Act (T 
of 1872), s. 145-—Police diary of case in 
suburban area, whether privileged—Right of 
accused to inspect diary. 4 


In the suburban area covered by the Calcutta 
Suburban Police Act the Investigating Police 
Officer keeps his diary under section 47 A of 
that Act and not under section 172 0f the Criminal 
Procedure Code and no privilege attaches to 
such, diary and the accused is entitled to see 
the statements of the witnesses recorded by the 
Investigating Police Officer who have been ex- 
amined in Court and to use them to contradict 
the statements made by those witnesses under 
section 145 of the Evidence Act. Q SURESH 
CHANDRA GHOSE v. EMPEROR, 24 Ct. L. J. 757 161 


—— ——- gs. 100, 476—Presentation of forged 
document for registration—Order by Disirict 
Registrar fay prosecution—Distvict Registrar 
also District Magistrate— Order, whether legal. 
An application for the compulsory registration 

of a sale-deed was rejected, whereupon the appli- 

cant appealed to the District Registrar, who  dis- 
missed the appeal, buta few days later directedthe 
prosecution of the applicant for an offence under 
section 471, Penal Code, and referred the case under 
the provisions of section 476, Criminal Procedure 
Code, to the District Magistrate, After the usval 
enquiry the accused was committed to the Court 
of Session and eventually convicted, On appeal 
it was objected tbat the District Registrar 
not being a Civil, Criminal or Revenue Court with- 
in the meaning of section 476 had no jurisdiction 

to proceed under that section: i 
Held, that as the District Registrar was also 

the District Magistrate, it wascompetent for him 

to take cognizance under section 190, clause (I), 

sub-section (c), of the Criminal Procedure Code 

and to transfer the case to a Subordinate Magistrate 
in order that a commitment enquiry might be 
held. Pat CuxrA Manto v. “EMPEROR, 2 Pat. 

459; 4 P. L. T. 727; 24 Cr, I. J. 792 536 


8. 195, apdlicabllity of—Perjury before 
District Judge as Regtsivar—Santtion for 
prosecuttion—District Judge, jurisdiction of. 

A District Judge has no jurisdiction to sanc- 
tion a presecution for perjury in respsect of an 








affidawt sworn before him "as District Regis. ' 


trar. To such a case section f95, Crimi:fl Pro 


oe —— a 


* Vol, 5^4] d 
Criminal Procedure Code—dntd. 


6 ^ 
cedure Code, has no applicatton. A DINA NATH. 
v. NEE RAM, 21 A. L. J 88; (1923) A. I. R 
(A.) 175; 24 Cr. I. J. 747 75 


e 
s. 195-—Sanctlon fov berjury—Deposition 
by wiiness-—Locus penitentiae. 

A witness is enfitled to locus penitentiae and an 
opportunity to correct himself and if, when he 
gets that opportunity, he re-calls to his mind any 
fact about which He had made.a statement which 
was not quite accurate a prosecution for perjury 
in respect of the former statement is not 
desirable. 7 

Lachhmi Narain v. Emperor, 19 Ind. Cas. g12; 
x6 O. C. 81; r4 Cr. L. J. 280, followed. 

No statement made by a witness in a deposi- 
tion can beregarded as acompleted statement until 
the deposition is finished and corrected if neces- 
sary; till then it is open to the witness to qualify 
or correct any statement. A MAHARAJ PRASAD 
v EMPEROR, 200A. L. J. 67/3; 9 O. & A. L. R 
vg4; 24 Cr. L. J. 779 443 


ss. 195, 439—Penal Code (Act XLV 
of 1860), ss. 468, 471— Bikar and Orissa 
Public Demands Recovery Act (IV of 1914), 
sale under— Application to withdraw surplus 
money — Forgery—-Sanction, whether necessary— 
Revision—e High Court, whether can restrain 
subordinate Court from trying accused person. 


A certain mahal was sold by a Collector fot 
atrears of Road Cess under the Bihar and Orissa 
Public Demands Recovery Act, and after 
paying the Government demand a surplus was 
lying in the Collectorate to the credit of the cer- 
tificate debtors. A mukhiar subsequently 
filed a mukhatarnama purporting to have been 
executed in his favour by all the co-sharers in 
the mahal and withdrew the amountin deposit, 
Complainant, one of the co-sharers, lodged a com- 
plaint before a Magistrate that the accused, the 
other co-sharers in the mahal, had forged his name 
on the mukhtarnama and prayingthat process 
should issue against them for offences under sections 
468 and 471 of the Penal Code. The Magistrate 
issued process against the accused and the latter 
moved the High Court in revision to quash the 
proceedings on the ground that the sanction of 


4 
sanun 











the Certificate Officer under section 195 of the Cri- e 


minal Procedure Code had not been obtained 
for the prosecution of the accused: 

Held, (1) that the certificate proceedings had 
terminated after thesale of the property and the 
deposit of the money and that thereafter it was 
open to any miuisterial officer of the Court to 
return the surplus money to the persons entitled 
under proper safeguards ; 

(2) that the application to withdraw the money 
was not made t$ the officer entrusted with the 
custody of the surplus sale-proceeds in his capacity 
as a Court; " l 

(3) that, therefore, no sancton under section 
195 of the Criminal Procedure Code was neces- 
sary for the prosecution of the accused. 

Semble:—Section 439 of&he ctiminal Procedure 
Code does not authorize the- High? Court to 
directpa subordinate Court to refrain ixgfu trying 

is Ld 
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an accused person against whom it has issued 
process. Pat]HARU LAL v. MADAN DAS, 2 Pat. 
257; (1923) A. I. R. (Pat) gro; 24Cf. L. J. 809 

718 


— ———— 88. 195, 5837— Penal Code ( Act XLV of 
1860), s. 182, offence under—Sanction to pro- 
secule, absence, of— Irregularity. 

Although sanction to prosecute for an offence 
under section 182, Penal Code, is necessary, the 
absence of such sanction, unless a failure of jus- 
tice is occasioned thereby, is a "mere iregularity 
under section 537 of the Criminal Preftedure Code, 
and would not vitiate the prosecution. L B 
NAGAPPAN MADALIAR v. EMPEROR, (1923) A. I. R. 
(R.) 135; 24 Cr. L. J. 755 26 


-8s. 199, 345, 408—Penal Code (Act 
XLV of 1860), s. 498— Abduction of married 
woman—-Complaini by person having care of 
woman—Comtflainant, whether can compound 
offence— Acquiital on charge of abduction, whether 
bars trial on charge of detention. 

Although by virtue of section 199 of the Crimi- 
nal Procedure Code a person having the care 





of a married woman on behalf of thehusband dur- . 


ing his absence can prefer a complaint in res- 
pect of an offence under section 498 of the Penal 
Code, the only person who is authorised under 
section 345 of the Code of Criminal Procedure 
to compound this offence is the injured husband. 

An order of acquittal, therefore? in respect 
of an offence under section 498 of the Penal Code, 


A 


which is the result of the offence having been. 


compounded by a complainant other than the 
husband, is illegal. 

An acquittal on a charge of abduction under 
section 498 of the Penal Code is no bar to the 
trial of a charge of detention. I, MAHBUB AXI 
KHAN v. EMPEROR, 4 L. L. J. 488; 24 Cr. I. J. 
780 444 





- 8. 202—Magistrate holding preliminary 
inquiry, whether debarred from trying case. 
The mere fact that a Magistraté holds a preli- 


minary inquiry into the truth of a complaint, does - 


not incapacitate him from trying the case. Fx 

Qu&n-Empress v. Magania Rat. evn. Cr. C 
530, Cr. Rg. No. 63 of 1890, followed. L B 
Mrs. May BOUDVILLE v. HMPEROR,{1923) A. I. R. 
(R.) 65; 24 Cr. L. J. 744 79 


—— — —e. 83. 202, 478—PrAsecytion on evidence 
recorded under s. 202, legality of-—Penal Code 
(dct XLV of 1860), s. 211 —Comfplainani not 
given opporiunily to produce all evidence —Prosecu- 
tion, legality of. 


Sectio& 476 of the Criminal Procedure Code 


is wide enough to cover the consideratéon of other 


than legal evidence and a prosecution can legally 
be directed upon evidence recogled under 
Section 202 of, the Code. 

In % Kachi'Madar Labhai, xo Ind. "Cas. 619; 
ro M. L. T. 47; 21 M. L. J. 795; (1911) 2 M. W. 
N. 9; 12 Cr. L J. 323, dissented from. 

A prosecution tor an offence under section 
211 of the Penal Code is not necessarily illegal 
merely because the complainantewas not given an 


i 
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opportunity to adduce all his ‘evidence in support S. 257—Duty » of M agistrate to summon 
of his case. Pat BANSIDHAR MARWARI v. EMPEROR,. defence witnesses—Warrant-case—G osts, Failure 
s deJ. 862 ...- PM 1054 Jo pay, effect of. n om T Sn : 
ES e provision contained in section 57. of the 
— Eng 2 = = Complaint againsi Police Off cer” Criminal Brocedure Code that a Magistrati shall" 
Where a complaint, is made against a Police d the a ae anga A a Phe 
Officer it should be enquired iuto with care and . exception arises: when -the -Magistrate MN 
every opportunity giyen to. the: complainant to ^ qt the application: should be refused on the . 
prove his complaint. If'the complaint is false the ground that it is made for the purpose-óf vexa” 
Magistrate has considerable’ powers of granting tion or delay or for defeating the ends’of.-justice, ~ 
compensation. by. infl@ting a fine on the ab | and such ground must be recorded ir writing. 
plainant and of prosecuting him for perjury. 


In the matter of the petition of- Sat Naratn- 
Rasy aa Cn. Seid KHAN, r & A ^W 24 3 A. 392; 5 Ind. Jur. 602; 2 Ind. Dec. (5.8), ^ 


, emperor: v. Purshottam "Kara, 26^; 4418; 
— —— — gs. :208, 497— Complaint dismissed `- 4 on I. R. 38, Narayana Mudaly v. Emperor, 
without notice io accused-— Further- enquiry — : 31 M. 131; 2 Cr. L. ]^425, relied on - 
Order of dismissal, whether can be set aside Nilkanta Singh v. Queen- Empress, 20 C. . 46 3i 
without notice e > 3 vs w "^ to Ind. Dec. (N 8:) 317, distinguished.. = 
Where: a complaint has been dismissed under The inability or even the refusal of -an accused... 
section 203, Criminal. Procedure Code,- without person to pa y. the costs of the witnesses wonld-not, 
notice to the accused, the order:of dismissal may in à warrant-case, be an adequade ground:; Mor, 
also be set aside-without notice ‘to him ~» -© refüsing to summon tbe witnesses. Pat, DEBE: 
Angan v. say aera 18. a ir Io SINGH v. EMPEROR, 24 Ct. L. J- 831 833 
A. lr. J. 5313 14 25735 78, ‘followed. .  957— Witnesses, aitendance of— 
A MATA PALAT v. EMPEROR, (1923) A.I. ROA)? ` Accuse Fs Daur Goa ae 
479; 24 asi L. 911 tei il All H ‘. There is.no reason why, within all reasonable 
299— Joint irial.— egal DS against Vie -an aceused person should not be entitled 








iwo icu NE) aaa oh lia kag 6 D 
chavges-- =: r 4 s 
Where the aega ton against two accused- per- 
sons ate mutually ‘exclusive; t. e.j-whete tlie'al-: 
legation isthafeither-one or the: other committed 
the offence, -they-.cancot be tried together: =~ *£. 
A zi v-ud-din v. Emperor, 21€ Ind. - Cas. 163; 6 
Bur. L. T 191; 14 Cr.--L. ]...563; 7 La! B.- R.68,. 
followed. L B Kyaw m s EMPEROR, (1923)! Av 
I. R. (R.) 67: 24 Cr. L-J. 7 -o ot 
47, 408 — Agi tal under S 247” 
bars subsequent proceedings. ~ 
An order of acquittal under are 2: of- the: 
Criminal Procedure Code operatesas a bar undef’: 
section 403 to the. entertainment of a complaint 
charging the same: accused -with having com- 
mitted th@same offence; on'the same -allegations 
of fact. A EMPEROR‘. A 45 AY ^58 E 
A. I. R.(A.) 260; 24 Se. L. ]: 8 1054 


————-— gs. 248, PIDE absense af 
— Acqui tilh; effect f ef — Presence ‘of accused, 
whether necessgry. ny ^ 
The important matter for an order under sec- 

tion 247 of the Crimipal Procedure Code is the 

presence’ or absence of the complaimmnt. It. 
cannot be said that the-accnsed must “either ‘be 
present or must have-been simmoned ‘to Court, 

An order under-section-247 is a'final order of 
acquittal which operatey as a bar under section 
403 of the Code to p trial of the accused A or the. 
e same offence? - . 

In ve a Peddaya, 9 Ind. Cas. 253; 
34 M. 253,29 M. L: -` 
followed. 

In re Muthia Moopan, 21 Ind. Css. 159; 36 
M.315;14 Cri- Le. J. +559, distinguished. Pat 
KIRAN SARKAR v. EMPEROR, 24 Crile Jo 
P: L. T. 155-2 P. Le R. 83 Cr. i 


t 5 e 
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- equestyons. to Jury—Several charges — 


-— — 


93; I2 Cr. L. Ji 4l, e 


815; 5 : 


_to obtain the assistance of the Court ia bringing 
" be ore it all such persons as he may think are 
necessary in order to protect himself against 
the accusation and charge which has Been: brotight | 
,against him in connection: with any” crimitial ` 
offence. Mere technicalities as td’ whether he” 


applies to thé Court for enforcing the attendatice ^ 


of his witnesses at one moment or-a little later:: 
should not deprive Bim of his right: --It does nót’ 


matter in the least to the Tribunal or to thead- 


Zi 


_ ministration of justice, whether thereʻis orisitot” 


, Proceedings.” The only ‘important thing- Vi es 
fundamental point of view is that the-Tfibüal' 
should dscertdin what is the truth of thë aceus? 


tion Which has-been brought against ‘the’ Wedel. 


Pat BENI v, EMPEROR, i P.L. R:ii7Cr; (623) AT 
I. R. (Pat.) 536; 24 Cr. L. J.835; 5 P. L.-T T: 46° 947. + 


_.. 8 trifling delay: in the ‘opération: and'colüuct of^* 


*) 


= 


~ 


s. 301, 808, 307— Trial by. Jury—. i 


— ——— 9 

Verdict, incomplete— Judge, power of, to put 
rocedure 

— Judge, disagreeing with verdict— Reference 

to High Court—Discretions >- +- 

In'a case in which the accused were being fried 
-on several charges, the Judge- directed the Jury , 
to return a: verdict in respect of each” charge” 
with reference to each accused. “The, Jury Te- 
turned -a unanimous verdict which made no te." 
ference to some of the charges. 


put some -questions :to the foreman of the! Jury” 


- in order- to ascertain -precisely -whet the verdict: . 


of the Jury was as -regards those charges: ^ 
Held, that the course adopted by the. Jüdge. 
was quite legitimate and in accordance’. with” 
the provisions’. of section 303. of the Critüinal 
Procedure Code. 
Where -.a Sessions judge with 


disagreés | 
the ‘verdict eof a jury, ` 


. 


~» 
5 


The Judge then - 


iR 


gestion. 397 af | 


r 
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. eg 3 N E cx set 7t n3 cat gina ees hl c qum UP 
the Criminal Frocedure Gode gives him .a dis- E. 

i : ) — — 8, 849— Trial by Second Class Magtstrate 
cretion to submit.the, case ,t& tke .High Courts; — Ace ence to -Joint ~ Magistrate--]ownt: a i 
it is only. when, he js clearly. of opinion that it is trates gewe sop: > a | 
hecesdary for the etids of justice to submit the A “Second Class Magistrate tryingian .accuscd 


case tó the High Court, that He is bound to dó so, person under. sections iz 52 and 506° of. tlie 

if he is, not cleatly, .of.that opihinn, his, filnre . Penal Code: being of the opinion. that the:accused ‘> 
to submit the case to the, High Court is not ,à . should-be bound over under section rc6-of the Cri: i: 
subject for interfereace by tue. High Court. on», minals. Procedure.: Code, referred: -the case: to.- 


* 


Per Sanderson, C. J.—ln a casé ia which. under section 106. - On- the record going back thei. 


chargé separately. C ERAN KHAN b. EMPEROR,; Held, that the Joint Magistrate actede witho 
as bare E o2 c GA Donant se nga c S x ing ut 
50 C. 658; 24Cz. L. J. 838; (1924) A. I. R. (C) 1? jurisdiction, and. the order passed by Ni was 
eu Tg 950 liable to be set aside. A DUKHI v, EMPEROR, 24 . 
s: 942, applicability .. of—Stummons-cases _ Cr. L. J. 784. | l 448 `: 
Sire E a oe ss. 849,-562— Penal Code (Act XLV ` 
of $860), E Sa cS. nana ofc Order 
vey section, 502, whether punishment.. 
cases; but’ there is fio objection, to a Magistrate Itis a general rule of criminal:jurisdprudence . 
questioning the, accused. ‘generally for.the purpose , that only an authority who has heard the evidence’ ` 
of enabling. him tò ‘explain ilie, circumstances, #8 competent to decide whether the accused is 
appearing in the,evidetice against. him, and, in. innocent or guilty, and an  exceptión- to’ this . 
complicated, Casés, especially. wliere the accused y rule must be strictly construed 
is not ‘represented by Counsel, it.í8 a desirable . Emperor v. Ram Prasad, 36, Ind. Cas. 867; 
course, notwithstanding thatit is not obligatory. ; |?) lr. R. 146; 18 Cr. L. J. 35, followed.. 
M PONNUSAMI ODAVAR v. RAMASAMI THATHAN, Section 349 of the Criminal Procedure Code 
45 M. 1«.:] 7224141923) MW. ^N. :519; 18,L.. W.—- Teates one of such exceptions. M P 
4787:46 M.. 758; 24 Cr. L. J. 833; (1924) A..I. Ra An order under section 562 of the Criminal ' 
(M.J 15 du oue uot x06 o DAE. siiis PE gik, release upon probation . 
' of good conduct cannot be:said to be a ''punish- : 
—— §. 942-.(1), Chap: XXII—Summons-ase ment“ in the sense in which that word i$ Pin 
tried summarily—sS, 342, applicability of: :  .'section 349 of the Code, for it is not one of the 
dc M CR MM TUE I uM CT ‘various kinds of punishment described in "E 
The; provision, contained in;section 342 .0f,the, tion ra of the Perm | ME 
Crim BA) Procedure Code a aopla i n y 53 regn Code; N BABA. v. EMPEROR . k 
mous-cases, whether, tried summarily: or, in ther., | MEOS. a i 
ordinary manner. M DHARMA SINGH.v. EMPEROR, .., — — — 8. 069 — Review— Revision—Order passed 
45 ML. J..230;.18 L. W. 612; 46 M.: 766; (1923) by one Judge, whether can be revised by another’ 
M. W. N.-893] 24 Cre. L. gds 847; (1924) A. I. R... Judge. . s | ` 4 T me 
(M.). 30 Sn “acer (b E "aL p A om 959 ..- A High Court. Judge: has. no. jurisdiction. .:to i. 
s. 345— Penal Code( Act XLV of 1860), revise an order passed by himself. or ` by-. another =. 
L4 an COmPCUR i A Judge of the Court,” A. EMPEROR v. KALE,.45.AÀ 
ef compromis. omo CEU 143; (1923) A. I.R. (AJ) 473; 24 Cr. L. J. a 70 <7 
S., a Railway passenger, compiained to the —————s. 489—High Court, power “of,: 4 2 
Police that hé had beén assaulted,and abused by. leave to dom DUMA oi finco. j Ae 
J. the Guard’oi the traii in which he had travell-" — , ii e ir. dE eee Ree 
ed.- "Upon this’). was charged with the: commis- gh Court has power in revisibn to allow the" ' 
sion of offences under, Sections 323 and 504 of the 
Penal’ Code.* At the trial, he: produced a “docu; 
ment’a leged to have been written by” S.,- which ~- 
said: '' Mr.. 7. es conie to me aud offered .an — 
uncofiditional apology... I beg to:withdraw the case,- ik x s : 
against SE adinitted - the agreement but Husain Khan v. Emperor, 39 Ind: Cas!” 6go::-- 
said thatit was ‘given for office.and uot.for.Court, 
and that he wished the accused to be tried. The = A SHIBOO, p: EMPEROR.: 45 A.ID (t922); ^. 
Magistrate heid taat the agreement was nota, ." R.(A.) 488; 24 Cr. 1, J.854 0 7777. 10468 '* 
compromise. but.a withdrawal which could „only | ——.—— —.s. 489-—Revision— A leration of charres. 
be made by. intimation to the „Magistrate. and; —High Court, power:of::.. A ofticharges - 
finding the accused guilty sentenced.him to afine. «' A High Coutt.has,. when. sitting as a-R&vision-n» 
On a reference.ot the case to the ;High. Court: _ Coutt, Power to. altar. a: charge. Kam hak oder ^ : 
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88. 451, 45d — European -British subject 
— Trtal uy fury—Ciaim, when to be made— 
Waiver, effect of. l 
Section 451 of the Criminal Procedure Code 

gives an accused European British subje.t the 

right to claim trial by Jury any time betore he is 
called on to:enter upon his defence. There- 
fore, where an European British subject waives 
this right at an earlier stage, he ca 1 re-consider and 
cancel his waiver before he is called on to make 

his defence. 2 
Emperorv ; Sallivan, 24 A. $11; A.W. N. (1902) 

142, reliedepn. 

Section 454 of the Criminal Procedure Code 
does not in express terms deal with a case where 
the right to cla m trial by Jury has been asserted 
but subsequently withdrawn. Itapplies only to 
a case where no claim has been made which would 
be valid under section 451 of the Code. 

Per Suhrawardy, J.—Section 454 of the Crimi- 
nal Procedure Code is an explanatory corollary 
tosection 451 of the Code. Their joint import 
is that an European  Britishsubject may “am 
to be tried by a Jury at any time before he en rs 
on his defence, but if he does not do so, he must 
be consílered to have relinquished such right 
and shall not be allowed to assert it again. 

There is no express provision in the Crimmal 
Procedure Code that the right to claim trial by 
Jury once waived cannot be asserted at any time 
before the accused 1s called upon to enter on 
his defence. What the Code lays down is that 
once he has allowed the opportunity to pass he 
Can otavail himself of the privilege again. 
Ü MAKBUL AHMAD v. A.J. L. ALLEN, 50 C. 689; 
27 C. W. N. 649; (1923) A. I.R. (C.) 6571 E 


L. J- 849 
s. 478 — Order for proseculton— Reason- 
able probab ..ty of conviction. 

An .rder under sectio: 476 of the Criminal 
Procedure Code should not be passed unless there 
is a reasonabl- probab lity of conviction. 

Jadunandan Singh v. Emperor, 4 1nd. Cas. 710; 
37C 258; 14 C. W. N. 3395 10 Le]. 504; II 
Cr. L J.37,followed. Pat MANDAR v. EMPEROR, 
24 Er. L. J. 823 855 
. 478—SancHon for prosecutlon-e Essen- 

hal pariiculars—Private non -judiciaé eng uir y—. 

Magistrateewhether can give sanction. 

Sanction must not be given to prosecute a 

ergon merely becguse an officer without proper 
judicial investigetion or inquiry, is of @pinion that 
such person ought to be prosecuted for some 
offence. 

Where a private or a personal enquiry was con- 
ducted by a Magistrate en non-judiciai lines without 
the recording of any evidence, without cross- 
examinatfn and hasel oa unrecord-dand irregular 
methods of taking testimony and asa result of 
such engiMry the Magistrate passed an order under 
section @7° of the Criminal Procedure Code for the 
prosecution uf the accused ; Node 

Held, that the Magistrate had no jurisdiction to 
make the order. Pat Coote LAL MODI v..EMPEROR, 
r P.L. R 137 Cry (1923) A. I. R. (Pat) 542; 24 
cr. L. F. 806 710 
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Criminal Procedure @oda—contd, : 
5. 481—Pehal Code (Act X L V. of 1860), 

s, 228— Contempt of Court—Statement of accused, 

failure to record — Iilegality—'' If any" in s. 

481, emeaning of. id : 

No person can be punished for contempt of Court, 
which is a criminal offence, unless the specific 
offence charged against him ig specifically stated 
and an opportunity is given him of answering 
it. % 

In ve Edward Hutchinson Pollard, (1868) 
2 P.C. 106; 5 Moo. P. C. (N. S.) 111; I6'E, R. 
457, Chan Hang Kiu v. Supreme Court of Hong 
Kon?2,4 Ind. Cas. 539; 13 C. W. N. 685; 6 M. L. T. 9; 
IgM. L. J. 324; 11 Cr. L. J. 277 (P. ©), followed. 

All that the expression “statement (if any) 
of the offenders ” 
Procedure Code indicates is, that the Court can- 
not compel the accused to make. a statement; 
but it does not mean that the Court should not 
give him an opportunity of making the statement. 

A conviction under section ag8 of the Penal 
Code without giving the accused person an oppor- 
tunity of making a statement as required by sec- 
tion 481 of the Criminal Procedure Code, is legal, 
© KRISHNA CHANDRA BHOWMIK v. EMPEROR, 37 
C. L. J. 535; (1.23) A. I; R. (C) 562; 24 Cr. L. 
J. 798 542 


s. 517 — Court, jurisdiction ef—-Ordey for 
restoration when san be made—Bona fide 
purchaser in possession— Remedy. : 


Where stolen property has passed into the. 


handsof a third person and a question of bona fides 
and of title by purchase or otherwise clearly arises, 
the duty of the Criminat Court, so far as restora- 
tion of the property is concerned, is to leave the 
complainant to his remedy in the Civil Court if he 


thinks he has one, 

Under section 317 of the Criminal 
Procedure Code, the jurisdiction of the Cri. 
minal Court is confined to an order at the con- 
clusion of the trial for the disposal of the 
property which has been stolen and which is be- 
fore it in the criminal proceedings. It need not 


be in the possession of the Court, but it must be 


capable of being ear-marked, aed such an order 
must be made in the presence of the purchaser of 
the commodity who has a right to be. heard. 

An order under section 517 made six months 
after the trial is bad. A NAINI MAL v. EMPEROR, 
24 Cr. L. J. 804 08 


8. b20— Order for disposal of property— 
District Magistrale, gurisdiction of, to anrtul 
order passed by First Class Magistrate— 
Contract Act (IX of 1872), $. 187— Person 
in possesston of goods for sale, whether can 
pledge goods. —— 
rhe Legislature Litended in the case of section 

520 of tne Criminal Proccdure Code, to confer 

co 1current jurisdiction on the District Magis- 

trate ani the Court of Session; so tuat where 
neither of them huis had any opportunity of 
exercising, jurisdiction under that section, an 
applicant may go for redress to e ther and the 

Court wyics irst obtains seisin of the case 

bas pgwer to act in the ma?fter, : 

- e 





* Pu - T 


‘ag 


in section 481 of the Criminal. 


o 


* 
P 


e, 


e 


* cution ate pártisans*of ‘the complainan 


Vol. 74) 
Criminal Procedure Code—condd, 


e The possession required in section 178 df the 


Contract Act is juridical possession of the goods: 


and net mere cnstody cf them. 

Seager v. Hukma Kessa, 24 B. 458; 2 Bom. 
L. R. 403; 12 Ind. Dec. {N $.) 837. relied on. 

Dwulabdass v. Ma Win, 59 Ind. Cas. 965; 3 U. B. 

| R. (1920) 217, dissented from. ; 

A person who is given possession of goods 
by the owner in order that he might sel) them 
for and on behalf of thelatter has such poss £- 
sion of the gocds as is contemplated in sectior 
178 of the Contract Act, and a pledge made bv 
him of the gcods iv favcur of a person wko ac® 
in good faith is valid. ] 

Kong Lone v. Ma Kay, 41.. B. R. 13; 6Cr. L. 
J. 125, Stephen Aviet v. Kinug- Emperor, 4 L.B. R. 
25; 6 Cr. L. J. 135, Annamalai Chetty v. Mrs. 

‘Basch, 65 Ind, Cas. 1000; r1 L. B. R. 217i 23 
Cr.L. J. 216; (1922) A. I. R. (L. B.) 17, Naganada 
Davay v. Bappu Chettiar, 27 M. 424: 14 M: L. J. 
69, relied on. 
199; 2 Bur. L. J: 241; (1923) å, l. R. (R.) 227: 24 

,Cr1.].858 — l 1050 

S. 526—Transfer of case—Magisirate 
having iried other persons on same charge, whether 
ground -for transfer, 

The fact thet a Magistrate trying an accused 

. person has already tried other perscrs on the 
same charge, is not a sufficient ground for direct- 
ing the transfer of the case to some other Magis- 
trate, O DALISHER g. EMrEROR,9 O. & «. L.R. 

. 547; 24 Cr. L. J. 800 554 


s. 520 — Transfer of case —Suspicion in 
mind of accused. 

A Magistrate, in the discharge of the muitifa- 
tious duties of his office, has to perform a very 
large number of extra-judicial functions and in 
the dischatee of his executive duties, he may be 
compelled to act in a way which would raise a 
suspicion in the mind of an accused person 
that he is not likely to get justice when the 
Magistrate came to enquire into a particular 
mitter judicial'v. In such a case itis advisab.e 
that the judicial trial should beheld by another 
Magistrate. O MOHAMMAD YuNIS KHAN v GULAB, 
9 0. & A. L. R. 448; (:923) A. L R. (O.) 172; 
24 Cr. L. J. 8rx 715 


Criminal trial—Prosecution, duly of, to put for- 
ward all eye-witnesses of occurrence— Inference. 
It is not for the Police or for the Public Pro- 
sechtor to championa particular theory and to 
suppress the evidence of a truthful witness simply 
because his testimony is inconsistent with it. On 
the other hand, if the Police or the Public Prose- 
cutor considers ‘a witness to be a false witness 
or that his evidence is unnecessary, there would 
be justification for not sending up that witness 
as a witness for the prosecution, and his absence 
at the trial ought notto beareasonfor disbelieving 
the prosecution witnesses if they are otherwise 
worthy of credit. n e -> 
Queen- Empress v. Durga, 16A. 84 (F. B.); A. W. 
*N. (1894) 7; 8 Ind. Dec. (N..S.) 55. relied en. 
Where all the eye-withesses called for the prose- 
and 
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hostile tothe acersed and the independent eye. 
witresescs are not called, the Ccurt is entitled to 
take this factinto consideration in weighir g their 
evidenre .and to draw an inference adverse to 
the j rosecution; but if the witnesses called for 
the prosecution are otherwise worthy of credit 
the Court is rot entitled to disFelievethem simply 
Lecause some persons who could have throwne 
light upon the case, have vo? been put before 
the Cerrt by the prosecution. Pat RAMJIT Anm 
v. EMPEROR, 2 Pat 309; (1023 A. Jo R. (Pat) 
413; I P. L. R. 216Cr.; 24 Cr. L. J. Sor 705 


Custom— Adoption, failure of—Gifi io  adopied 
son— Presumption. 

Where a deed contains a testamentary disposl- 
tion in favour of a person believed to be the adopt- 
ed son ci the executant, it is a question for con- 
sideration whether on the failure of the adoption 
the gift also fails. The Court has to decide in 
each case, after considering the language of the 
document and the surrounding circumstances, 
whether the adoption was the reason or motive 
for making the gift or bequest, or whether the 
mention of the donee or legatee as an adopted son 
was merely descriptive of the person to take under 
the gift or bequest and ke was to take the property 
even thengh his adoption may not be valid. This 
is the law with respect to cases where there is an 
express gift or bequest in favour of gn alleged 
adopted son, but where the instrument of adop- 
tion does not mention any gift ínter vivos or any 


. testamertary disposition in favour of the adopted 


son, and contains merely a declaration, of adop- 
tion, whirh declaration isfound to beincorrect, the 
deed cannot be treated as a deed of gift. 
Fanindra Deb Raikat v. Rajeswar Das, 1x C. 
463; 12 I. A. 72; 4 Sar P.C. J. 610; 9 Ind. Jur. 
277; 5 Ind. Dec. (N. 5.) 1068 P. C and Lali 
v. Muritdhay, 28 A. 488; 3 C. L. J. 594; 8 Bom. 
I. R. 402; 3. A, L. J. 415 ; 10 C. W. N. 730; 33 
I. A. 97; P. C. relied on. L ISHER Spren v. 
SURAT SINGH, 4 Le 356 294 


Adoption of  stsier’s son— Hindu 
Jats of Hoshiarpur Distvict——Riwaj-i-am, entry 
in, value of. @ 

eAmong Hindu Jats of the Hoshiargur . District 
the adoption of a sister’s son in the presence of 
near collaterals is valid by custom, 

Where a gtatement in the °vitgaj-i-am as to 
the existence of a custom is supported by 
instances it affords sufficient proof of that custom 
unless rebutted by the party who denies it 

Ishar Kuar v. Raja Singh, 9 Ind. Cas. 608; 94 
P.L. R. 1961: ag P. R. 1911; 124 P. W. R. 1911; 
_Chutian v. Hazari Lal, 30 Ind. Cas. 22;e; P. R 
1916120 P W. R. 1915; 46 P. L..R. 1916, Beg 
v. Allah Ditta, 38 Ind. Cas. 354; 45 P. R. 1917] 
129P, W.R, 1917 ; 21 M. L, T. 310; 32 M, L. J. 
615: 19 Bom. L. R. 388; 15 A. L; J. 528; ar 
C. W. N. 842; 44 C. 749 ; 26 C. L. J. 175i. 44 
I A. 89 (P.C), Wazra v. Maryan, 42 Ind. 
Cas. 358: 84 P. R. 1917; r5x P. W. R. 1917;3 
P. L. R. 1918, followed. 

Ralla y. Budha, 50 P, R. 1893 e(F. B.), dis» 
tinguished. . s Pc 
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. ¿Budhu v; Bur, 84 P. R.' 1893, dissented from, 
L NAMAN v. RATAN- Sayom, 4L 103:5 L. Ij 
cfs 253 l -589 


r aran men Alisiviiion— Necessity— ‘Antecedent-dcbt 
"^ Alienation for, purposes of trade. — 

'Ordinatfily,.the:payiuent by an -alienee of' an 

* antecédent debt que’ to a- third person is justified 





„and: there istno necessity for the alienee to go. 


: further and: tb. prove’ that the previous debt ` was 
ciw itself Pycurred: for’ necessity. 

, iIt cannot be JAid down thát,-under-no: circum- 
.Stances, can a,member of-an agricultural tribe 
‘Alienate ancestral property for the purpose of 


, engaging in trade. 


"Santa: Singh v. Waryam Singh, 24 Ind, Cas. 
361; 19 P. R. 1915; 207 P L. R. 1914; 147 P. W 
R. 1914, explained. 

" Where an alienor, who owns a very small piece 
"of land, which is not sufficient to enable him to 
earn ‘his ‘living as an agriculturist, and who has 
‘no other means of ‘subsistence, alienates the land 
“for the purpose óf.engaging in trade, the alienation 
cannot be challenged on the ground of want of 
“necessity. L MUHAMMAD HASSAN-UD-DIN v. 
Sam ALiSHÁH,4l. 122; 3 L. L J. 246 461 


Aliénation—Widow, "whether. can gift 

-non-ancésiral ‘property of husband— Construction 

of docsgnent—Gift-or Wail. 

' “Under ‘the Custontary Law ‘of the Punjab’ "ho 
female >in possession of immoveable property 





inherited -from ther ‘husband has ‘power ordinarily- 


to make a gift‘of:such property and rio ‘distinction 
zean "be. made ‘between ‘ancestral property and salf- 
acquired property in ‘this respect. 

.. In construing’ a document -no part of-it is, as 
jar -as possible, to -be left out as redundant. 

“In order “to ‘decide whether a- -docümernt is “a 
deed of gift or a Will it is necessary to find ‘out the 
m of the person who executéd it. -If he 

d that the transfer -should. "take effect 
iced iately in his lifetime, the -dotuifiént/ must 
be held to be a gift. If, on the other hand, he 
intended that the provisions of the docament 
'should take effect upon his death, MEE aM 
must b held to be a Will. 

“The merg use of the word “Wil” in a document 
will not ‘make it a Will if it was really intended 
that the property, should vest in the donee im- 

mediately curing fhe lifetime of the donor. kk 
"DURGO v PREM SINGH: 653 


Ancestral property — Common ancestor 
mentioned in pedigree. -table, effect of. 

The mere mention &f the common agicestor ira 
pedigreg-table is not of itself sufficient to prove 
that all ihe land in the possession of his descend- 
ants degcended from that common ancestor; ' 

Jiwan Singh v. Hav Kaur, 22 Ind. Cas. irs» 41 
P.R.919:4; 5x P.L. R. 1914? 34 P. We R . 1914, 
dissented from, 

. A finding as to the ancestral nature of property 
must be based on positive evidence: Conjecture 
cannot, in such a case, be allowed to take the placé 
of proof, 

Atar Singh. Y. CM Singh, 6 Ind. Cas. 221 ; 
42 P. R, 1910; 1a C 24 N. 10491 35 Ç. 1039; 35 I, 
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:A:206; 8 C: L. J.3597 18 M. LJ. 379; 128 P. W. 


R. 1608; 4 M. L. T. 207; 10 Bom L.R 790 (P... C.) 
followed. L KARTAR “SINGH v. “LABEH SINGH, 5 
L. Le T. roof (1923) A. IR: (L.355 — E 686 


C omp romi se— Revey stone ers, whel her bo und. 

A compromise entered int: in good faith 
binds theheirs of the parties, but the Jatter are ` 
entitled to challenge ż a compromise í on, the ground 
that it was not entered into in good, faith, , L 
UJAGAR. SINGH 'v. SUCHA SINGH, 5 L. L.-J. 266 
8 


Pre-emption—Wajib-ul-arz, “entry tn, 
construction of. 

A clause‘in the wajib-ul-ars ofa ‘village’ laid 
down that a co-sharer was at liberty to sell his 
share but He must first offer it to''co-sharefs ‘in 
‘His own patti, and if none of them Was willing 
to take the property, he was'at. ‘liberty . ‘to sell 


— 





| the: property 'to co-sharers in any, other ‘thok or 


patti “of whom 'he approved,” and if none oi 
‘these was willing to take the property’ and "i no 
person in the village was, wiliing to, take a sale, 
Sd offer the property for sale to an out- 
si 

Held, that the clause did not ansount tó a Walid 
record of an existing custom of D i! aa -A 
Natau RAM v. GHANSHYAM, {1 923) A I. R. ( À.) 
519 824 


m ‘Succession—Daisghtor’ S on Ali nen ; 
-Hon by female—Right to ‘challenge—Ghir ths of 
Kangra District-—Hindu Law. i < 
Custom does not exclude a daughter’ $ son from 

inheriting his maternal'grandíather's.: deceased Cn 

the ground of his mother having ' prede ceased her 


father or grandmother. 


The estate of a widow under Customary Law 
is subject to the same restrictions as that of a 
widow under.Hindu Law. . 

The restrictions on a widow’s ‘power of àliena- 
tion are inseparable from her estate.and their 
existence does not depend on that of heirs ‘cap- 
able of taking on her death. 

Collector of Masulipaiam v.. „Caval, . "Venccta 
.Narrafnapah, 8 M. I. A. 3291, 2 W.R 61 (P. C.k I 
Suth. P. C. J. 476; r Sar. P. C. J. 820; 1'9 E. R. 631, 
followed. 
^ Under Hindu Law a daughter's ‘son’ is^ cóllipe- 
tent to challenge an alienation, made by a 
female holding thé estate"of his maternal giand- 
father. ` 

. Among Girths of Kangra District. à daughter’ S 
soh has a similar right to ri dE alienations, .. L 
GOBINDA v. NANDU, (1922) A. 





— Usage and custom, distinction between— 
Procf of custom—Presumption arising from vecent 
usage— Pleadings, construction of. I mpartible 
esses Hindu Law Joint famity- Pastinon 
Exclusion froin enjoyment, what “amounis to 
— Limitation Act (IX of 1908); Sch; I, An. 
127--Suit by sevegal co-parcené7s | for. ‘partition 
of unsied fractional share Claim of. some plaint” 

- iffe barred, effect of —Guardjan and ward—Posses- 
sion ly guardian of. property of wird" Présump- 
tion—&vidence Act (I pf. 1872), s. 35-—Sictes 


1. R.L) 217 844 . | 
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mentin vecord of case vectting admission of party, 

admissibility of. k 

A custom on which a party relies must be 
sufficiently defined for its application to the facts 
of the case to be clear and undoubted, but the 
strict English rubes of pleadings should not be 
applied to pleadings in India and a party should 
be allowed to prove a custom narrower than that 
alleged in its pleadings. 

Abdul Hussein Khan v. Bibi Sona Devo, 43 Ind. 
Cas. 306; 45 C. 450; 16 A. L. J. 175; 4 P.L. W. 
27; 34 M. L. J. 48; 22 C. W. N. 353; 23 M. L. T. 
117; 27 C. I. J. 240; x P.-L. R. 1918; 20 Bom. 
L. R. 528; 12 S. L. R. 104; 45 I. A. xo (P. €), 
followed. 

An impattible estate in Hindu Law is not only 
consistent with but postulates that the family 
to which it belongs is,joint. No presumption 
against indivisibility of possession or title can 
arise by reason of joint living. 

The rule of impartibility never attaches itself 
to small estates and cannot survive as a family 
custom independently of some particular estate. 

A family custom of succession to an estate 
held merely in mortgage cannot exist. 

Rama Kanta Das Mahapaira v. Shamanand 
Das Mahapatra, 1 Ind. Cas. 754; 36 C. 590; 6 A. 
L. J. 364; 12C. W.N. 581; 9 C.L. J. 497; 11 Bom. 
L. R. 5303 19 M. L.J. 239; 36 I. A. 49: 6 M. L.. T. 
84 (P. C.), relied on. 

A succession of judgments on a question of 
custom is valugble evidence as to the existence 
of the custom. 

Mahomed Ibrahim Rowther v. Shaikh Ibrahim 
Rowther, 67 Ind. Cas. 115; 49 I. A. 119; 30 M. 
L. T. 85:26 C. W. N. 793; 35 M. 308; (1922) A. 
I. R. (P. C.) 59; 43 M. L. J. 69; 36 C. L. J. 64; 
(1922) M. W. N. 470; 24 Bom. L. R. 944 (P. ©), 
followed. 

Gujju Lall v. Fatteh Lall, 6 C. 171; 6 C. L. R. 
439; 3 Shome I. R. r32; 3 Ind. Dec. (N. $.) 
112 (F. B ), distinguished. < 

A custom must be ancient. 

It is of the essence of special usages modifying 
the ordinary law of succession, that they should 
be ancient and invariable, and it is further essen- 
tial that they should be established to be so by 
clear and unambiguous evidence. It is only by 
means of such evidence that the Courts can be 
assured of their existence, and that they possess 
the conditions of antiquity and certainty on 
which alone their legal title to recognition depends. 
' Usage should never be nsed as a synonym for 
custom., It has two distinct iegitimate meanings 
but neither of them should be confused with 
custom. It is used to denote what is done by 
people uniformly and consistently. Used in this 
sense usage has net the force of law. It wolud 
only obtain the force of law ‘when it is proved 
to be reasonable, invariable, ancient, etc., in which 
case it becomes what is known as custom. It 
is also used to denote what is done uniformly 
and consistently and has been so done,in a certain 
locality or by a certain trade or profession, etc., 
for a period sufficient to make it pigbable that 

eople in their conttacts and in their comtractual 
selatiénships adopt it as an implied terfa ox con- 
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dition. Where this is the case a Court which 
has to put a construction upon a contract imports: 
into the terms of the contract the trade or local 
usage. Here, again, usage has not the force of 
law nor will it be sanctioned by the Courts if 
contrary to positive law. The parties could enter 
into a contract in contravention of the usage 
but if they enter into a contract which neither 
affirms nor denies the usage, the usage may be 
proved in order to ascertaif what was in their 
minds when they* wrote the contract. 

Then, again, there is the case where usage has 
some legal effect not per se but as prima facie 
evidence of a custom. Where a well-established 
recent usage is proved and the proof is carried 
back for a period which may be regarded as cover- 
ing the period of living memory, a presumption 
is thereby raised that this usage isin reality 
the exercise of an ancient and valid custom. I 
there is no rebutting evidence a decision in favour 
of the custom may be based on this evidence alone.: 
If the presumption raised by recent usage is re- 
butted by proof that an ancient custom could not 
have come into existence, then the usage fails 
$o possess any legal effect. 

Where it was found that the usage of imparti- 
bility had been observed in a family for the last 
fifty years, but that evidence against the possi- 
bility of a custom of impartibility came down 
almost to the same date; 

Held, that the necessary antiquity of the custom: 
had not been proved. 

Co-parcenefs in a Hindu joint family are entitled 
to claim partition of property even though they 
are excluded from possession. 

Exclusion by a co-owner of other co-owners 
will not become adverse to the latter until they 
become aware of it, but nonetheless there may 
be exclusion in fact. It is, however, open to a 
co-owner to prove that exclusion of the other 
co-owners took place at one time and the bringing 
of the fact to their knowledge at another time. 

In exclusion there is & menta as well ag a physi- 
cal element. Legal or juridica, , exclusion from 
an estate by one co-owner of his co-owners is: 
consistent with their physical admission to it: 
For s&h mere physical admission to put an end 
to exclusion it must be possible to infer that it 
was accompanied by an intention fo abandon the 
position of a right to exciude. Such intention 
will be inferrred where no legal title to exclude 
is proved®to have been set up nd "maintained; 
because there is always a presumption in favour 
of rightful entry and retention. Such a,presump- 
tion is, however, rebuttable. z% , 

A clagn for partitioneis one of the imodes of 
enforcing a right to share in joint family property 
within the meaning of Azt. 127 of Sch. I 
to the Limitation Act. : 
e Kali Kishore Roy v. Dhununjoy “Roy, 3 C 
228; Igind. Dee. (N. S.) 733, relied om. 

A suit by several members of a joint family 
for partition of their united fractional share from 
the whole estate, and not merely for partition 
of their individual shares, must fail on proof 
that the claim of any of the plaintiffs is barred 
by time. 4 
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» Where a guardian takes possession of property, 
owed or partly owned by his ward a very. strong 
resumption arises; that possession is taken on 
behalf 'of'"the ward; but ‘the presumption is 
hot: irtehuttable. | ME ME 
* ‘Whe statement of'a Court thata person admitted 
the claiin of another person in a case pending 
before it is Yelevánt ‘under section 35 of the Evi- 
dence Act inasmtich as the statement forms, part 
of the record." O RUDRA’ Pratap’ NARAIN SINGH 
S; NIRMAN PRASAD SINGH, 9 QL... J..552; (1923) 
A. I. R, (O°) 6r n" 


~s Witow —- Alienation, —., Succession — 
ApAbsence. of .. agnaste, collaterals--- Daughters and 
ya@aughters’.. sons ' of collateral in: : gth: .degree— 
;Bandhus— Prospective, .-heir— Right ; to : control 
gpenjeyment,- by limited owner. 


\ A'widoww who holds à life-interest'in an estate 
under custom has the same restrictions on her 
power of alienátion "as a widow “who holds. a 
similar-estate under Hindu Law and the limited 
nature of her'life-interest in the estate can, never 
altér-even though there be a complete want 
of ‘heirs. Mb l 

Collector of Musulipatam v. Cavaly . Vencatia 
Natrainapakh, BM. I. A. 529; 2 °W. R. 6r(P.C.);_ 1 
Suth. P. C. J. 479; 1 Sak P. C; ‘J. 82; rg E. R: 
631; “followed. NANA mo x 
'- Iti-tise''absence of agnate, Collaterals. the daügh- 
ters and the daughters' sons'of a deceasad col: 
lateral in thé’ 5th degree -are Bandhus and’ heirs, 
who, ifthey survive andsucceed,. succeed to, an 


absolute estate. i APO: 
 Manpat Ram v. Devi Chand, Zo P. R; 1906; 69 
P. I. R. 1906; 44 P. W. R.'1906, telied upon, 

t Where'the- owner for’ the ‘time being “has 
ón]y a limited interest in the,éstate, a prospective 


A 





heir! entitled to succeed: to an absolute estate, can. 
restrict ‘the ‘énjoyment’ of the” limited interest 
within proper limits, L DrvAr KAUR v. MEHTAB 
Kaya; 31. Li J.488 ^" — . 689 
Decree fox sale on subsequent morigage, from: of. 
aL À decree for sale on a Subsequent. mortgage 
provided that if. the decrée-holder, failed :to. pay 
off the prior mortgagee by the date fixed the latter 
would be at liberty to, apply. that the smit be 
dismissed :? ` D Mo 
< Held, that .the , condition . laid down, in, the 
decree giying the option to the.prior mortgagee 
was-petfectly. valid.. A PRUL CHAND- v; SUR], 
12923) A. 1. R, (A) 457 * 0:684 
Dedication, ceremony : of; effect of — Adverse bósscs- 
. iston—-IdoI—Sitte,  . ibe of -dempls, 
erection of—Consens of Mohunt—Revoctation by 
12814006 ssor—t Idol, founding! of —Shebaitühip, sest- 
: sing. of — Rule, application ‘of-—Foundation, pub- 
2 Hccor private—Principles applicable—-Endow- 
. ment, founder of — Irust-— Devolution—Shebait 
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. asd:pujdki,: distinction "between — Pleadings and . 


proof ©- Variation. Pre 
{Dedication vests property, iniu. idol, only 


, 
H 


when the foundér has title. , The ceremony divests 
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vivification,. acquires -existence,.as- a .:juridical 

personage. HENCE 

‘Where a temple has, been, in.existence for over 
twelve:$ears on a site which was taken posses- 
sion of by. force by a person, who -erected; the 
temple thereon and dedicated, it to.an idol, the 
idol acquires . an. indefeasible, title,,to. the. ‘site 
‘hy, adverse possession. TES M 

Where a temple is erected andjian. idol, is 
installed, in it, with: the concurrence, ', tacit 
or- express, of the mohunt of a'neighbouring 
temple his successor isnot competent itoz revoke 
the, arrangement; thus effected, | " 

Ié a number ‘of persons provide the: original 
éndowinent they may apparently together; cón- 
stitute, the founder,.But persons, who. subsequent 
to.the foundation.furnish additional .contribu- 
tious do not thereby become joint. founders;-theit 
benefaction is regarded as, nothing. -beyond:;an 
accretion to an existing foundation. . 
. Therule that the parties shoulfi-be kept to. their 
pleadings , is not of universal application; and 
every variance between pleading and: proof; is:not 
fatal, The rule that the: pleading.and-proof must 
correspond, is intended to servea double purpose: 
fitst,.to.apprise the defendant distinctly. and 
specifically; of the case he is, called upon to answer 
and, ; secondly, to preser e an ;accwratesrecord 
of the cause of action as a protection against a 
second preceeding upon the..same, allegations. 
The.test, thus, is whethez.the defendant, ;will. be 
taken by surprise if relief is-granted on, thefacts 
established by the evidence, or, a%.has:.sometimes 
been said, a variance: between a:‘\pleading,. iand 
what is-proved is immaterial unless it hampers 
a defence or. unless it relates toraniintegral part 
of the cause of action. More 
|, Sital Das Babaji v.. Pertap. Chunder Sarma, 
3 Ind. Cas. 408; ix C. L. J. 2, Jalim Singh Sri. 
Mal.v.:Choonse Lal .Jahurry, .1x Ind, \Cas:+540; 
rs C-W.N: 882, Nabadwipendra Mooherjee.v. 
Madhu Sudan Mandal. 16: Ind. Cas. 741; 18.C. 
W.N.473, Hira Lal v. Giribala Debi, :34 Ind. 
Cas-4441 23 C. L. ].,429, Ishan, Chandra Dhupi 
v. Nishi Chandra Dhupi, 41 Ind. Cas. 387; 29 C. 
L. J. 15.22 Q: W. N. 853, Satish Kanta -Roy v. 
Satis: Chandra, Chatterjee; 55 Ind.. Cas.'689;:30 C. 
L,.]..4751:24 C. W. N. 662, . Nepen.Bala Debi 
v. Siti Kanta Banerjee, 8 Ind. Cas. -41; 12 C. 
L. J.» r459; 15: C. W. N. 158, » Ram: Kissen 
Joydoyal v. Pooran Mull, 56' Ind. Cas.”571; 31 
C. I i. 2593:47 C. 733, relied on. ; 
-)Although a plaintiff must: ordinarily adhére 
to the claim.as brought, the Court will depart 
from strict enforcement of- this -rule: where 
it is satished that justice will not. be. done be. 
tween the parties. if the suit:were dismissed'on a 
technical ground, with the prospect of:further 
litigation for the determination of 'a controversy 
then: stibstantially. ripe for settlement. a 
7. Umar Abdul. Rahiman ~ v.:sGustadji,: «34 
Ind. Cas. 268; 20 C. W.. N. 297;. 39 Lot Ww. 
308; (1916). x. M... W. N. ir37;..30^ M. L: 
Ji 444 (P. C.) 1. Matgbhoy vo Muljiz- 29:Ind. 
Gas. 223; 4£ I. A. 103,139 Bugog;s1g M; L. T4021 
$2 S.M... J. 58913 A. I; J. 529::19- GU Ws N. 7134 


. 
en - 
9 . 


* + 


Li 
2 


-— 


6 
Voli 74] 
Doiidation—-concld>::.. 
x & E 
21 C. L. J. 507; 17;Bom. L. R.-4605 x2-L..W 524; 
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(915) M.W.N.:522. (P. C.), Basant Singh v. 


ahabiy Pershad; 19 Ind. Cas. 340; 40.1. A. 86; 35 
À..273; ING WAN. 6697 (1913) MW. N.-:481; 
YI:À. LJ: 469;.17.C. L.J. 566; 15 Bom. L. R 
525;,160.C.136; 4M LL, ID. 64425 M. LJ. 301 
(P..C., . Fateh Chand v.: Kishen Kunwar; 16 
Ind: Cas.67; 39 I. A. -247::34 À.-579; 16 C. W. 
N.x033: 23: M LJ. 330; 12 M. T.: 413; 
(1912) MWN. 1065; 10. AL. Je 335; 14 Bom. 
In R. rogo; 17 C.L. J. x (P. C.), Skinner v. 
Naunihal Singh, 19 Ind.. Cas. 267; 40 I, A. 105; 
35, A." 211; (1913) M-W*N. 500; 13M L. T7488; 
IIA. L. F: 4941177 C. L. J. 555; 15 Bom. L. R. 
502; :17.C2W: Nc 853; 25 Mel. J. i 11r. (P. C)), 
relied on. 

When worship of.an idol has-been founded the 
Shebatishtp-is vested-in the founder and his heirs, 
unless:he has disposed of it otherwise, or,there 
has been some usmge or coutse,of dealing which 
points to a .different; mode.. of - devolution, 

Itis not always easy-to,determine who are the 
founders. One person may provide the site of 
the temple, another -may build the temple -and 
establish; the idol, while!.a third may dedicate 
property for the performance of the daily services 
of ,the idol. . Where the owner :of the site relin- 
quishes his right in-the land, he .may not, be a 
founder, unless he indicatesat the time, expressly 
orimpiedly, that he will associate himself: with) 
the others in, carrying out the object of the 
foundation. Prima- facie, all the: persons: who 
establih the worship are entitled to: take’ part 
inthe management. | 

Whether a ‘foundation be public or private, 
the threefold principle is applicable, namely, (i) 
the devolution of the trust, upon the death or de- 
fault of each trüstee, depends upon the terms 
on which it was created,orthe usage of the par- 
ticular institution where no express rust deed 
exists; (#4) the worship of the idol is vested in the 
founder and his heirs, in defaült of evidence to 
show that he has disposed of it otherwise, and 
giii) where a shebail appointed by the founder 
ails to nominate a successor in accordance 
with the conditions or usage of the endowment 
the management revérts to the founder and 


his representatives even though the endowment e 


has assumed a public character. 

A pujari or archak is not the shebait ; he is 
appointed by the shebait as the prohit to conduct 
the worships but that does nottransfer the rights 
and obligations of the shebait ‘to the  prohit 
and he is not entitled as a matter of right to be 
continued in his office as pujart. 

Nafar Chandra Chatierjée v. Kailash Chandra 
Mondal, 62 Ind. Cas. 510; 25 C.W. N. 201; Nana- 
bhai v.. Trimbdh, (1878) P. J. 195, , Narayan 
v. Ranga, 15 M. 183; 2 M. L.J. 19/5 Ind. Dec. 
(N. S.) 477, Jagannatha  Chariar v. Seenu 
Bhattachariar, 51 Ind. Cas. 869; 42 M. 618; 
36 M. L.J. 361; (1919) M. W. N. 240 and Sesha- 
dri Aiyangar v. Ranga Bhattar, xo Ind. Cas. 548; 
35 M: 631; 2r. M. L. J.,58o ro M: L. T. 14, 
relied on. Q NANDA CHANDRA CHAKRAVARTI 
v. BROJA Lar, SINGH, 36 C. L. J. 356; (1993) A. 
I; R. (C) i421550.C. 292. — E - 788 
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DEFINITIONS :=- . | ; 
- Entiré. decretal -amount.,, See, Commracr-Act, 
1872, S. 38 248 
Former suit. , See Crvrz, PROCEDURE Copx, 1908, 
S. II. 591 
High Court.. See LEGAL Pracerrroners-Act, 
1879, SCH. II : 913 
It any... See CRIMINAL PROCEDURE CODE, 1898, 
S. 481 dioi i 542 


Interested. , See Contract Act, 1872,'SS. 69, 70 
6 416 


Interests affected_by,.the, sale. See Civ, 
PROCEDURE CODE, 1908, O. SLR. 90 760 
Itmam.,. See. TRANSFER OF , PROPERTY Act, 
1882, SS. Io, 12 555 
Land. | See AGRA TENANCY ACT, 1901, SS. 4, 158 
l 924 


Lease. See TRANSFER OF PnoPERTY ACI, 
1882; 8. 107 : ; 0 
Money passing'in cireulation. See T Rusts Act, 
1882, SS. 63, 6 " ` 1012 


Personally. See CIVI, PROCEDURE CODE, 1908, 
$^ de 927 


$. 145 
Place of. profit’ Ses U. P, MUNICIPALITIES 
ACT, 1916, S, 16 (3) (c) _ udi 490 
Property. See U. P. ‘Court or- Warps Act, 
1912, $. 54. : 8890 
Specific purpose.:: See LIMITATION ‘Act, 1908, 
S 1o, SCH. I, ART. 66 | ^ Yg 
Subjeot-matter. See CIVIL PROCEDURE..CODE, 
1908. 0. XXII, R. t (3) -> ies 56 
Tenant. See Court-Fexs Act, 1870, s.7 
(Xl) (eg). ` - 819 


Divorce Act (IV o? 1869), ss. 17, 44.— Decree nisi 
Death of petitioner —Confirmation of, decree 
— High Court, jurisdiction of —Ovdey for custody 
of children: ; mE 


Where, after obtaining a decree nist. for. dissolu- 
tion of marriage, and an order for the. custodytof 
the children of the marriage, the- petitione. dies, 
the High Court has no jurisdiction to-cotifirm the 
decree. or to makeian o der int the proceedings for 
the custody of the chiidren; e : 


Stanhope v. Stanhope, (1886) tr P. D, ros; 55 
L.:J. P. 35; 54 L. T. 906; 34 W. R- 646: 50, f.-P. 
275, followed. O BUTTERFIELD v, BUTTERFIELD, 
50 C. 15341923) A I. R.. (C) 426 . ^e 6". 1989 


D suits— Costs" to twife— Py$nciple appli- 
cane, : e. 


In an application for divorc, ghe general prin- 
ciple inthe matter of awarding costs is, that the 
wife who is charged, rightly: or wrongly; ‘by the 
husband in a Divorce Court is entitled to be 
given her costs which will be taxed costs ir defend- 
ing thesfit, except incases where the: wife- has 
ample means of her own. to defende herself or 
where the, Solicitor who.is:.employed ‘has been 

uilty -of , misconduct. M Rose CEARLOTIE v., 

ALTER. EDGAR, £45: M. 1.]..327; 18 La W: 354 

l 139 
Easement— User, permissive. 

A tight’ of easement cannot be acqu red on the 

ba is of user which in its Ofig n “wa, p rm.s ve. 


KANAAN BOHRA PANNA LAL, ar A, L. J, 
43 5 49; 
T Ld 
e 
e 
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Basements Act (V of 1882), 8. lb—Easement, 
right of, how established— Alternative claims of 
ownership and easement, whether maintainable 
— Pleadings. 
The enjoyment necessary to qualify fora right 
.of easement, is different from actual user, 
Koylash Chunder Ghose v. Sonatun Chung 
Baroote, 7 C. 182 at p. 135; 4 Shome L. R. 144; 8 
c. L. R. 281; 3 Ind. Jur, 642; 3 Ind, Dec. (N. S.) 
635, relied cn. 
In order to establish a right'to an ease- 
ment, the enjoym€nt of it must continue for 
20 years} but ia the case of fliscontinuous éase- 
ments, thig docs not mean that the actual user 
.is to contiliue for the whole period of 20 years. 


Budhu Mandal v. Maliat Mandal, 30 C.1077, ` 


Ghasivam Mondal v. Asirbad Mahto, 9 Ind. Cas 
69,13 C. L. J. 670; 15 C. W. N. 259, relied on. 
" one AN nn I3 O. B. D. 304; 53 
. J. Q. B. 430; 51 L.T. ; 33 W.R.5;41 J. P. 
580, distinguished. RRA PaRa 
TA suit is not liable to be dismissed because 
the plaintiff claims, in the alternative, over the 
same plot of land both rights of ownership and 
of easement. 
_ Narendra Nath Barariv. Abhoy Charan Chatto- 
padhya, 34C. 51; 4 C. L. J. 437; 11 C. W. N.20: 
I M. L.T. 364 (F. B.), followed, A SRI RAM p. 
MANI RAM, 21 A. L. J. 569 922 


8.  18— Tenant, when cam acquire 
easement against landlord — Customary easement, 
nature of— User for 30 years, effect of. 

A tenant cannot acquire by prescription an ease- 
ment against his landlord, but may have a right 
of easement by custom. 

A customary easement is not limited to ease- 
ments of a kind which could not be recognised 
at all apart from special customs such as the right 
of pasturage and the right of privacy referred to, 
in yanas 16, 

ccording to tte custom prevailing in th 

United Provinces a zeminday tas no tight cos 

trarily to close a way which has been used bry 

occupangy tenants of the village for 30 years 





without question or opposition for access to their 


fields and for removing their produce. A KARAN 
SINGH v. DAL CHAND. ~ 7013 


Ejectmenbsuif—Jus tertii—Res judicatg. 


A mortgagor brought a suit for possession® 


“against his mortgagee on the expiry of the term 
of the mortgage, which was disniissed on the 
ground that he h&d come to some settlesnent 
with the mortgagee entitling the latter to retain 
possession even after the termination of the mort- 
gage. Subsequently, the mortgagee was, dis- 
possessed by a stranger, Ina suit by the mort- 
gagee against him for possession, the®st ranger 
set up the title of the mortgagor as jus te yiii: 

Held, that the defendant must take tkie title 
of the mogtgagor as it stood, and as the laintiff 
claimed a title from the mortgagor, b ich in 
view ofthe previous litigation the mcfttgagor 
could not be heard to contest, that tiftle was 
under the circumstances, a good title, against 
the defendant who was liable to be evicted. 
C NABA KisHORE v, PARO BEWA, 50 C. 2:35 (1922) 
A. I. R. (C.) 19$ 094 
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Equity—W rongful gispossesston of tenant ` bY Tand- 


lord—Possessio® given to third person—Tenant, 
whether can clatmcrops grown. S. 


. 
Where a seminday wrongfully dispossesses a tenant 


from a plot of land and puts another -person 
^n possession of the same, and the latter raises 
a o thereon, whatever, remedy the tenant 
may have against the landlord, he cannot on 
any principle of equity, claim any portion of 
the crop, the ownership in which rests with the 
person who raised it. A Mir SINGH v. MAKHAN, 
21 A. L. J. 300; 45 A. 404; (1923) A. I. R. (A) 
421 ‘88 


Estoppel—Failure to object fo value of suit, effeet 
Gf. See CIVIL PROCEDURE CODE, S. 110 214 


Evidenco Act (I of 1872) ss. 9.11, 34, 38i — Absence 
of entry in document, relevancy of. 

Where a document is admissible in evidence, 
it can be utilised for the purpose of showing that the 
absence of an entry therein implies the non- 
existence of a matter. e 

The fact of absence of entry is televant but its 
effect is to be determined in the light of the general 
evidence in the case. 

The question whether a document is admissible 
in evidence as a public documentis fundamentally 
distinct from the question whether its contents 
are binding without proof of qther matters, 
C Tara Kumar GHOSE v. Kumar ARUN 
CHANDRA SINGH, 36 C. L. J. 389; (1923) A. I. R: 
(C.) 261 383 


s. 24—Confesston under, hope of pardon, 
whether admissible. 

During an investigation into certain dacoities 
the Police came into touch with one K. who ad- 
m tted his participation in the dacoities and inti- 
mated to the Police that he was willing to tell 
them what he knew for consideration. He was 
told that if he made a true and voluntary state- 
ment the question of his pardon would be con- 
sidered. He then made an elaborate statement 
which was recorded under section 164 of the Cri- 
minal Procedure Code, and which amounted to 
a confession. He was eventually put upon his 
trial and was convicted, and his confession 
was used both as against himself and as against 
his co-accused ; 

Held, that the confession having been obtained 
from X. by holding out to him the hope that 
he would be pardoned if he made a confession 
was rendered inadmissible in evidence by the 
provisions of section 24 of the Evidence Act and 
its use at the trial was, therefore, illegal. 

&helal v. Emperor, 73 Ind. Cas. 62; 21 A. L. J. 
143; (1923) A. I R. (A) 352; 45 A. 300, followed, 
A TARA v. EMPEROR, 21 A.L. J. 585 45 A. 633: 
24 Cr. L. J. 785 529 

8. 24— Person in auth8rity " — Collecting 
and assistant panchayat—Confession to panch- 





ayat upon tnducement, admissibility of— 
Subsequent statement to Magtstrvate—-Can ession 
vetvacted afterwards, effect of. 


Where a ‘collecting panchayat and an assistant 
panchayat take a prominent part in holding an 
inquiryginto the circumstanc& of the commission 
of a mufüer, they must,be talfen fo be “Persons 


` 
s 


* 
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4n authority " within the meaning of section 24 
of the Evidence Act, and if the accused person 
is assured by the assistant Panchayat that he 
would be let offif he disclosed everything, and 
in consequence of that assurance he makes a state- 
a3nent, that statemeht is inadmissible under the 
provisions of the section above quoted. A similar 
statement made subsequently to a Magistrate, 
and retracted afterwards, would be in- 


- admissible in evidenve, unless it could be shown 


that the impression which was made upon the 

accused’s mind had been entirely removed there- 

from. O EMPEROR v. GANESH CHANDRA puram 

50 C. 1275; (1923) A. X. R. (C.) 458; 24 Cr, L. J. 760 

264 

-— .. 33—Statement vezorded in one case, 
when can be treated as evidence in another— 
Essentials to be proved—Pracitce. 


The evidence of 3 witness recorded in one case 
tannot be admitted as evidence in another case 
unless the requirements of section 33 of the 
Hvidence Act are complied with. 

Where, therefore,in a case under section 394 
of the Penal Code, the complainants were not 
‘examined, a Police Constable having been pro- 
duced to show that an attempt wes made tosnm- 
monthem butfhey were not found, and the evi- 
'dence oí one of the complainants recorded in 
another ase was admitted by the Magistrate: 

Held, that in the absence of proof that the 
complainant could not be procured without an 
amount of delay, expense and inconvenience, her 
evidence could not be treated as evidence in the 
case. O DWARKA SINGH v. EMPEROR, 25 O. C. 
142; (1922) A. I. R.. (O.; 254; 24 ir. L. J 828 860 


8. 95— Revenue Records, Burma, admis- 
sibility of. : 


Revenue Records, as made in Burma, are re- 
levant evidence under section 35 of the Evidence 
Act, but they are no*tenouph, taken by themselves 
‘to prove a fact, such as, a partition. 

Mi.Sa U v. Nga Pyan, 2 U. B. R. (1904-06) 
Evidence, p. 5, Mi Se Baw v. Mi Min Ya, 4 Ind. 
Cas. 1084; 2 U. B. R. (1907-09), Evidence, p. 19, 
relied on. L B MauNG Po Lon v Mak Mar 
(1923) A. L R. (R.) 57 4 
8. 44, scope of-——Judgment, objection to— 

Gross negligence. 

Section 44 of the Evidence Act is applicable not 
only where a previous judgment-is attacked on 











‘the ground of fraud or collusion but also where it . 


is alleged to have been obtained owing tothe gross 
negligence of the gurdian of the person disputing it. 
Rajib Panda v. Lakhan Sendh Mahapaira, 
27 C. 114 3 C. WN. 660; 14 Ind. Dec. (N. S.) 8, 
Jogeshwar Narain Singh wv. Ro? Radha Raman, 
x6 Ind. Cas. 543, followed. M KARRI BAPANNA 
v. SUNKARI VERRAMMA, 18 L. W. 49; 45 M. L. 
J. 324; 33 M. L. T. 46 (1923) A. I. R. (M.) 718 218 
H. 70— Admission of execuMon— Ad- 
mission by representative of executant, value of. 
Under section 70 of the Evidence Aot an qd- 
mission by the repgesentative of a party,t€ an 
attested dowumermt o, its execution by the party, 
f hd 


», 
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cannot be treated as an admission by the party 
himself. © BENOY BHUSAN Roy v. DHIRENDRA 


Naru DE, 38 C. L.J. 114 - 178 

— 8. 70— Admission of execution $ 
ment, feci of. 4 PPM 
The admission of the execution of a document 


is sufficient proof as against the execu. 


tant himself but does not make it binding upon 
other persons who were not parties to if. Pat 
ARJUN SAHU v. KELAT RATE, 2 Pat. 317; (1923) 
A.I. R (Pat.) 436 50 


oS. ?71— Altesting witnesses turnin 1 
—Execution, method of proving— Proof of rds 
tation, whether necessary. i 
When the attest ng witnesses to a document 

have been won over and turn hostile the eže 

cution of the document may be proved by an ; 

evidence that may be available; it is not necessar 4 

in this event, to prove attestation also, 2s 
Narain Das v. Dilawar, 52 Ind. Cas, 8 0; 

A. L. J.141; 41 A. 250, Laksman Sahu v. Cokie 

rica iar 1 erra I Pat. 154: (1922) 
SI. : at. 415. followed. A p 

PRASAD v. SHANKAR DAYAT, TS 


——— —— 8. 00— Presumption, abblicabi 
copies. D pp cability of, io 
Documents more than thirty year 
ing to be true copies of the oadal goes 
ing from proper custody, can be presumed to be 
genuine under section 90 of the Evidence Act 
M SHESHADU REDDI v. Prom REDDI, 16 IL. W. 
839; (1923) A. I. R. (M.) 163: 32M. L. T.89 gg 


s. 92—Morigage-deed containin 
clause— Oral agreement suppressing ee 
clause, whether admissible, á 


A deed of mortgage contained a forfeiture 
clause to the effect that the mortgagor would 
be debarred from redeeming the ptoperty after 
the expiration of two years from the date of the 
mortgage. Some considerable time after the for. 
feiture clause had taken effect, the mo$tgagor 
brought the present suit for redemption alleging 
a subsequent oral agreement whereby the mort. 
gagee promised to allow redemption at any time: 

Held, that the subsequent agreement -not 
beiug in witting and registered, the plaintiff was 
precluded under proviso (4) to sectión 92 of the 
Evidence Act, from proving the oral agreement. 
LBU Exo,v. MG PAN Vo, (z9€3) A. L R. (R.) 
102 Ne UR 154 
g.108—Presumptionas to death, extent 

of—Date of death, whethercan be presumed—Ros 

judica e 

“What e Court may presume under section 
108 of the Evidence Act is confined to t1f& facium 
of death. It cannot presume that, because a 
person has not been heard of, he died at any 
particulag moment orin any particular Way, or 
from any particular cause. 

Mukammad Sharif v. Bande Ali; xx Ind. Cas. 
4741 34 A..«36; SA. L. J. 1052 (F. B.), followed. . 

Section 108 of the Evidence Act enables a 
Court to shift the burden of proof, that a person 
who was aliveat a given date is® still alive, on 
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. to the party who asserts it, if he has not been heard 
of. for seven years by ‘people’ who’ presumably 
would have heard of his being still alive s:and 
“if the Court is satisfied, in the circumstances of 

- the- case; that he is dead, having regard fo the 
definition of .“ proof" in section. 3 of the. Evi- 
dence "Act, it. may "presume and find. ss 'a fact 
that he'is dead.” But it does not follow, that 
merély because’a person has not been heard of 

‘for seven years@ where there is no positive or 


4 


reliable! evidence that he*is"in ‘fact “alive the: 


Court must find that he was-dedd at the date 
of, suit, much less. that he: was -dead at-any given 


| particular date. - s 


^A person bélongtng-to-.a -Hindui jointe family 
disappeared, - More ‘than seven years after his 
disappearance, his. widow adopted a son. The 
. missing husband's co-parceners'sued for a declara- 
tion “that -the .adoption was. invalid: as. made 
‘during the. lifetime of the husband;z The widow 
relied -on the ' presumption :raised by section to8 
of the Evidence Act:' The Court: decided: that 
the husband was dead but decreed the suit on 


. the ground; that no presumption under the section - 


in question could be-raised. about’ the:death of 
“the husband before the date. of. the suit, and 
consequently''before the date’ of the adoption. 
The widow made a second adoption, after the 


- suit; The'co-parceners of the’ missing husband - 


- again:disputed the adoption but the widow urged 
that thé question of: the death of her husband 
at the date‘of the previous suit, was ves judicata : 
^" Held, thatthe point was not res judicata as the 
only question material for the” decision 'of' the 
previous suit was whether the'husbard. had--died 
before the date of the adoption and.as the point 
about his death at the date of that suit was not 


"* 
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—Decree, whether executable without bringing 
fresh suit—Properties of decree-holder's: husband 
in hands of judgment-debtor, whether liaple-—Pre - 
ceátye— Civil Procedure Code (Act V of 1608), 
0. XX XI V. 
A decree allowed mainte&ance.at a specified 
rate payable in two equal instalments annually 
during the lifetime of the decree-holder. The 
Court directed that the amount of maintenance 
then in arrear as well as future maintenance. was 
to be realised as c charge, on certain: immoveable 
prope ties in the possession of the judgment- 
debtors, ;members :ob the family; of. the decreé- 
fholder's deceased husband. , In ;her execution 
_petition the decree-holder prayed that as one.of 
the judgment-debtors had in her possession some 
property belonging to the’estaté‘of her d Ceaséd 
husband, she was entitled to recover thé judgment- 
debt by sale'of that propérty.- She also: ‘prayed 
that.as the remaining juggment-debtors: had 
realised a decree in which .her- ihusband was 
interested, she was entitled to the .proportionate 
share of her husband in: the amount realised.) 
Held, (1) that the decree was.one; êhuring;. for 
‘the duration of the decree-holder's life:ánd it was 
-open to- ber to' execute ..her-present .claim: :foz 
arrears: of maintenance - without. ; bringing: a 
-fresh-suit; , R d ae 
(2) that the charge, created:in.the::case wasa 
lien not, antecedent to the decrees but:created:by 
-the decree itself and. it could not bei: saidttha= 
there was : anyi Mortgage on thg property:-or :that 
-the decree. was-a true mortgage-deCrees.; ^ 
` (3). that the decree-holder could, at any: time 
after the mo.tgage properties xwere cexhausted, 
‘proceed to execute :the decree: against ;thé prop- 
erties which. belonged to her husband and were 


“substantially or. directly in..issue," the finding “inthe posséssion of- the jüdgmient-debtor;; . "7 


on that point was not binding. A REKHAB DAs v. 
SHuosAI, z1À. Il. J. 393; (1923) A. I.R. (A) 
4951. 45 A. 466 





by eCouri— Right to: cross-examine,. 


Séction 165 of the Evidence Act applies to Court - 
w tnesses, as the expression *' any witness " appears 
to include a witness. The cross-examnation .of ^ 


a Couri*witness is not à matter of absaiute right but 
requires tig leave of the Court. Where, however, 
such’ a witness makes an important statement 
which is ‘against ae case set up by oné or other of 
the parties, te Court should allow the witness to 
be cross-examined. xe 
_ Empress v. Grish Chundey Talukdar,-5 C.- 614; 
5 C. L. R: 364; 2 Ind. Dec. (N, S.) 998, Gopal .. Lal 
Seal v. Manick Lali Seal, 24 C. 288; 12 Ind. Dec. 
(N. S.) 859, Mohendro Nath Das Gupta v. Emperor 
29 C. 167; 6 Co. Wi N. 550, Chintamon Singh v. 
Emperor, 35 C243; 12 C. W. N. 299; 7 C. L. J. 1771 
7.Cr. Ie. J. 146.and. Tarinee, Churn . Chowdhury 
v. Shgvoda Soonduree: Dossee, 3 BAL Ro (A. C. J.) 
x45 at 158; rr W. R. 469,- not approved. 
O'MakuND SINGH.4..GHAFUR-UN-NISSA;. ‘9 10. & 
A. Le R549 no a ` 4. 108 
Brecution-——-Decrae for maintenance creating charge 
. Vent, immoveghle properties of 'judgment-debtors 


(4) the procedure of the execution of the detree 
~ was not limited to the:provisious of Q; X X XIV 


666 -ofthe Civil Procedure: Code. -, Pat; SIA: SHACHARI 
s.. 165, applicability of —Witness - called * PEARI. v. RAM KISHORI-KUER,-2 Pat, 1796.¢ . 807 


Execution: of deoree— Decree against > parinérs— 
. Suctessive applications, -whether permissible— 
Limitation -on ‘the right: ` MG c Ere 
There is nothing to preventa successiorof execn- 
‚tion applications directed against ‘persons: who: are 
‘ascertained to be, or believed'to bé -partnérsin the 
~particnlar: venture out-of, which the decree has 
arisen. But if there has been-a previous:.appli- 
ication, in, which there has-been-a definite-decision 
. affectingia particular; piece. of. property, onua Bam 
ticular- person, and from -that; detision--nothing 
zhas been done by way of -appeal.or. institution 
of suit, if either.of these methods ;were: available, 
that decision is a final decision- between thé.:par- 
ties; and „if: in any subsequent- proceedings; : the 
point: ágain.. becomes material; the parties-are 
_bound-by-that previous decision; and, the matter 
cannot .be.re-opened. A... KAPUR -CHAND v. 
KANHAIYA LÀL,21 A.-L. J.. 641 1924) ,'A-.I.. R. 
AJ) 34 pre im 
————-2 Execution ~ 
defauli—-Restorati8ir. f 
If‘ än "application for execution~ is‘. d smissed. 


— 


application ~ disinisied , for 
fe m4 ul Y QV. 


for degault, the decree-holdee has tio right in late | * 
a uc QE o Weg. e or ERO 


*. 


* 


* 
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toà apply, for" the restoration” Sethe: same - and ‘the 
Fizecution Court is not: coxüpiétent-to "entertain 
such an ‘application. 


Bharat Indu v. Asghar’ “Ali ' “Khan; 73* Ind, “ 


Cds. 453721 A. i AE. 38. 45: AM. 148; followed. . 
A'BHIKAM' Kran V. Dan SINGH, (1923). “AL I: R. 
d m 





tribe; ‘whether ' ‘cans be alienated. 
` ACivil Court; can “order‘the temporary’ aliena- 
tion of-land. belonging: to a member of an agricul- 
tural-‘tribe-in Satisfaction of a: monéy-decrec, 
Datar Kaur v^ Ram?Ráttan;-58-Ind: Cas; 603; 4 
Le 292; 2,L. las 55333 (Fu. B. j, followed. . 


$ 
Sahh “Mohammad: vi Mehar’ Singh; §1-Ind.: ‘Cas. - 
399; IP: Rirgiy- Rev. approved of. 

: Ahmad Khan v. i Parmanand, 43 Ind. ‘Cas, : 
356; 8 P, R tory Rev. p P. SWA R. 1917: Rév,,: 
dissented from.” L;SA:N DIPTA ‘unt NYRA AHMAD, 
4. E. b ‘J. 476 ` 0194. 





, possession, .. delivery of, ,. whether. necessary— ` 
Redemption, "Suid ‘for, without Setting ...áside 
“auction-salé, whether. competent. : 

“Where the ‘equity ‘of ‘fedemption’ in. respect. 
of property, which is in .the possession. of mort- 
gagees is purchased 'at'an auction-sale,. it'is “Hot, 
necessary, that, symbolital . posséssion" "of the? ant’ 

tangible Tight, “purchased should; be. giyen ‘to the 
auction-purch aser in order ‘to, cojüplete: his" title, 
if'in fact'he does, exércise rights óf Ownershi 
over the property which he has purchaséd. 
Plaintiff isued to redeem ai mortgage and! alleged 
in. the;plaint‘that-a certain sale: ‘of-the..equity - 


of redemption: in execution'of a decree was raudu- + f 
lent, collusive. ånd illegal : 


. Held; (1).that:the allegation: with. regard to'the- 


auction-sale didnot amount -to ian allegation that" 


the sale was. a nullity. but that tbe;sale was such - 
asc: might upon: hel Pere cutee «being taken - 
.possibly«be set/aside ; 


(2) that no proceedings “having:been. taken: T 


set aside the.auction-sale the:suit for redemption 
was. not competent., Patc.BALDEO- SINGH v: 
MEGHU' SINGH, (1919): Pat; 386 ^. Len908 > 


Exécution -Sale—Z?audwlent " decree — = Auction- ` i 
purchaser, position, of-—Protection to, bona ‘fide, 


"Purchaser. without notice, mature of Principles 
of jusitce, “equity and good conscience, "application , 


of ++ Plea ings=Plea ` not ‘Specifically . raisêd— *. 


*- Procedure. l 
“Per “‘Mookerjee; J. Z-An ;exeentión ‘sale “Which , 
is drought ^ about iby.. fraud “practised, ‘on .the 
Court’ by. the “decree -hólder, past liable `` 
be bét- aside _ on . that’: 
cationto the Executión "Coürt,"éven! thoügh the ” 
auction-pnrchaser May. not haye participated. in’ 
or DE *have been; * cogüizant ` oi^ the” Tawa. 

»“Chitambar'v: ^Evishinappa, 26 B. 7543; 4 Bom; L 
Ri :249', Nemai Chand 
ud-din ' 4 haud; 4 Q: W7N2538, “Hira 


ev; Cliundya? Kanió^Ghosé;26 €: 539; 3" C.WIÈN : 
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Lang belénging to, member‘ of--agricultuyal © 


-a 


^ 


Sale of equity of Tedevibton- -Syinbolicat: 


Te 


iani v. Deno‘ Nath Kaiji - = 
'2 CWYN. 691, Rojont Kant Baghi v? Hossain- 7. 


» ra 3 Ghose: „pelled to Japkold, tratidulent. execution purahas 


Ip 


Indy Dee (N: Sa) 814, | Hungsha Majillya v. Tin- 


- cot! Das, 8' Cow. N. 230, ` Ambika Prasad Singh ` 
o yv Whitwell,:6 Ci L. Jo arr, 2d bbubaker ' Sahib v. 


Mohidin Sahib; 20 M. 10; 7 Ind~Dec. (N.'s) 7: 
Adhar Mani Dassi v. Monmotha Nath Bose, 6 C. 
.WTN.279,; Bishun’ Chand v.' Bijpy Singh,’ 31 
E Cas.399; 13 C. L. ]J-588;.15 C; WON, A 

8A: L.J. 587; :13-Bom. I R440; fort 2:M 
W. N. 418; 21 M. L. J. 652; 10 M. L. T- 335 (B.C), 
Radha Madhab Patkara v., Kalpataru. Boy, 16 In 
Cas..811; 17 C. L. J. 209; relied on. 

Subject tothe conditions prescribed. by O. XXI, l 
r. jo of the Code of Civil, Procedure, an®xecution 
sale may be set aside on the .ground, of , fraud 
precisely in' the same manner, as on the, ground 
of; irregularity, and. the exercise of this-power 
by the Court is not excluded in cases, where, the 
purchaser. falls within the. category of. bona. fide 
purchaser for value, without, notice. 

But where the validity of an execution, sale 
is impeached on.the ground, that the decree which > 
is the foundation, of the sale was. obtained, by 
fraud, the. position of a bong fide, purchaser 
for value without.notice must be. determined 
< with reference to the principles oF justi ce; equi ty 


~ and good conscience. 


“Where there is no statutory provision directly 
conclusive on the question ot the rights and 
liabilities of the..patties; the only justice, séquity' 
and: good ‘conscience: which «Judges steepedin 
the ptinciples of English : jurisprudence «an and 
de, adwiuister, in default of any:other. rule; is 
so mucirof English . Taw.. and .usage .as..seem 
` reasonably applicable, inithis. country. n 

Satis Chandra v. Ram Dayal, 59 Ind. Cas: : X43; ' 
1 C. 388; 32 C.L. ]-,94; 24 C.. W., N. 982; 22 Cr, 

L.J. 31, relied on. 

“Execution | , purchases on tbe basis. of {tendu 
lent Jecrees are of no effect when the purchaser 
is aware of, if nota party. tọ,” the fraud. 

"Having tegard! to thé facts of cach | . Case, the 
Court has to bear in mind that the protection 
given to the bona fide purchaser had its origgn ex- 
chisively in “equity,and is based entirely upon 
the conception that a Court óf Equity acts solely 
upon the Conscience `of the litigant parties, by 
. compellisg the defendant to do what, and only 
wliat,: in. for conscieniig he is ‘bound to d8. The 
pfotection given to the bona fide purchaser” ‘simply 
means; that fromthe reldtions ‘subsistin g- -bet- 
ween: the two.parties. - especially ‘that | which: is 
involved:in the innocent position of &he^puzchdser, 


' equity: - refuses. to interfere and to aid the plaintiff 


. in-what ke is seeking.to obtain, because itwónld 
. be uncomscientious and inequitable to do .so: 


d ‘to ^ that Court will not, in dji aa A ses eid either 
“ground, on: “appl 


party; aga, nst theo er. rine, Of; boy ET 
, fide: “purchase... is thus” hot, s Sale: iof pipe erty: 
' It does not, determine tlie’ “ quéstion; of, title He- 
jc the parties... It, isih most Gases: available 
x By. of Ke 4 defence. 

bea ‘woll-meérited reproach; to- - the” ad- 
tion «of justice: AE "the"; CÓ “Were: Com» 
sea 
| appliedt c on,,, ‘without. discrimination, i 


E = A 
;ministz 


"by' the | 


403; 13 Id ;-Dec: (Ne S-J9-94 &"Bhubon. T iilis Pul ur of the formula’ of bond Fide puithaser, for. value -, 


, yo Nundo LalDey/ 28a 3g € W. N.7369; 13° 


. e 
. 
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The p ea-ofdefence of purchase for value with- 
out not ce should not be overruled on the ground 
that the question was not specifically raised 
in the pleadings orin the issues; the defect may 
be remedied, if necessaty, by a remand on terms 
as to costs, especially as the defence has some- 
times been enterta ned, when it has been pleaded 
in substance and is a just inference from the 
facts a leged. 


Per Rankin, J.@Judicial sales fraudulently 
procured will not give a good title to a purchaser 
who doesgyot take in good’ faith and without 
notice. The fact that the Court has been success- 
fully deceived is one which, upon the issie às 
to the purchaser’s good faith, must be of very 
different value in different circumstances. But 
in all cases the burden of proving that he acted 
in good faith and without notice of the fraud 
is in the first instance upon the purchaser. This 
is an essential feature of the equitable rule, 
The rule is not that there is a special favour 
forevery one until heis shown to have been dis- 
honest or a volunteer, but that equity where 
itcan willfavour those who show that in in- 
nocence they have given value. ‘O BIRESWAR 
GHOSE v. PANCHCOURI GHOSE, 37 C. L. J. 1481 
27 C. W. N. 587; (1923) A. 4. Re (C.) 538 975 


First Information Report, nature and value of— 
Contradictory statement on oath — Court, whether 
can rely, on report for conviciton. i 
The First Information Report in a criminal 

case is not substantive evidence of the facts re- 

cotded therein and cannot serve as the basis of 

a conviction. 


It is not legitimate for a Court when wit- 
nesses tell a different story in the witness-box 
and contradict the report mace by them to 
discard the evidence given on oath and to rely 
on the report. A JAMALUDDIN v. EMPEROR, 24 
Cr. L. J. 812 718 


Fraud—€x parte decree— Application to set aside 
decree on ground of fraud—Subsequent suit on 
same ground, whether matntatnable-— Invalid 
claim, whether fraud. 


s 
When $n application to set aside gn ex parte 


. decree has been dismissed, a subsequent suit for d 


declaration that the decree is null and void as 
against the plaintiff can only be maintained if 
the plaintiff camprove that, apart from the fraud 
alleged in the previous proceedings, there are other 
grounds of fraud which remain to be  investi- 
gated. 


Plaintiff purchased % house from elefendant 
No. 2; defendant No. I sued for a declaration 
that the sale was invalid and obtained a decree 
against both plaintiff and defendant No. 2. 
Plaintiff applied to have the decree set aside dh 
the growhd that the service of process inthe suit 


- was fraudulently suppressed by defendant No. 1 


in collusion with defendant No. 2. The applica- 
tion having been dismissed, he brough? this suit 
for a declaration that the decree was null and 
void'asagainst hàm ; 


INDIAN CASES. 


| l a [1925 ' 
Fraud—coneld. 


Held, that iss Ünuch as the plaint was not 
founded on any other ground of frand than that 
in the matter of service of processes, the suit 
was net maintainable. E 

Every invalid claim is not necessarily a fraud 
upon the Court. Pat RAMRUP GHOSHAIN v. 
MAHABIR SHAH, 2 Pat. 833 825 


i ure, izcidents of—Birbhum ana 

me Ghatwalis, difference between-— 

Succession to Ghatwali tenures, regulation of—— 

Bengal Ghatwalt Lands Regulation (AKIK of 

1814), applicability of— Hindu Law—Mitakshara 
s Impariible estates, devo.uiion of. 


One of the main distinctions between tenures of 
the nature of Birbhum Ghetwalis and those of 
the nature of Kharagpur Ghatwalis is that the 
former are inalienable except with the consent of 
Government by whom the settlements were made 
and to whom therevenue is paid direct; whereas 
the latter are alienable subfect to the consent 
of the landlord to whom the rentor revenue is 


aid. 
T Bengal -Ghatwali Lands Regulation XXIX of 
1814 applies to Birbhum Ghatwalis only and has 
no application to tenures of the nature of 
Kharagpur Ghatwalis. 

The incidents that attach to, the 
tenure in Taluka Dumri are: š 

e) that itis impartible and permanent; 

2) that it descends by lineal primogeniture; and 

(3) thátitisalienable with the consent of the 
semindar. à T 


Succession to this Ghaiwali is governed by 
the Mitakshara Law, subject to the incident of 
impartibility, that is, on the death of a Ghatwa/ 
the estate devolves upon his male agnates by | 
survivorship, to the exclusion of his widows. 
There is no special customin the family whick 
entitles the widow of a deceased Ghatwal tc 
succeed to the tenure in preference to his eldest 
agnate in the most direct line, with whom the , 
deceased was ioint | 

ln a Mitakshara family living in commensality 
the inheritance even of impartible estates is 
confined to male members, to the exclusion of. 
females, unless the estate itself is separate or 
self-acquired property. 

An impartible estate is not necessarily the 
separate estate of the holder for the time being. 
It may be held as common family property, in 
which case, subject to nnpartibility and the mle 
of primogeniture, it will descend according tc 
the canons of devolution applicable to such 
property, that is to say, the joint mele agnates 
will succeed to the exclusion of females, and of 
the agnates the eldest in the most direct line 
will take, " . 

The mere fact that an estate is impartible doeg 
not, ina case governed by the Mitakshara Law, 
make it separate or self-acquired property. It 
may be self-acquired or it may be the property 
of a joint*undivided family, In the latter case, 
succession will be regulated sccording to the rule 
of survivérship, but as onesperson alone can hold 
the ePtgte at a, time, the person. desipgatéd, is. 

E s . ° i 


Ghafwalc 


e » $5 


1 | 
1 r 1 
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the eldest male member, of the senior branch 


of the joint. family. ' 
Although:the.members.of,a joint Mitakghara 


familyedo notacquire in impartible property the. 


same rights, as in-partible property, belonging to 
the family, such as, the right of joint enjoyment 


, the right of partition or the right of restraint, 
on alienation, they at least retain . the right of - 


survivorship. Pat PHULBAYI KUMARI v. MAHARAT 
KUMAR * RAO ' MAHESHWARI PRASHAD SINGH, 
(1923) Pat. 161; 4 P. L. T. 473; (1923) A. L R. 
(Pat.) 45332 Pat. 685 . l : `. 668 


Government of India Act,.1915 -(5.& 6 Geo. V, Cs 
G1),-8.107—Civil Procedure Code (Act V of 
1908), ss. 73, 15—~Rival  decree-holders— 
Decision under s. 73—-Reviston—— High . Court, 
when will interfere—Proviso to s. 
cability of—Rateable distribution, 
Although decisions under section 73. of the 

Civil Procedure. Code, made .with reference to 

the claims of rival decree-holders, are not ordinarily 

revisable under section 115 of the Code, yet where 
such a decision is hopelessly inadequate, in that 
it contains no particulars as to the claims made 
by the contending parties, the evidence given, the 
arguments advanced and the reasons upon 
which the decision is based, the High Court 
will interfere under section 107 of the Govern- 
ment of India. Act. i 


The proviso (b) to -clause (1) of section 73 
of the Civil Procedure Code applies only. to a 
mortgagee whose charge is valid against the exe- 
cuting decree-holder, and itis open tosuch mort- 
gagee to apply for rateable distribution in 
the proceeds of a sale’ held ‘in execution ‘of a 
decree in favour of the executing decree-holder 
where he, the mortgagee, .holds:a money-decree 
against the .judgment-debtor .apart-from the 
mortgage. , Pat BisHuN Moman v. NARAYAN 
PRASAD 7! ' . 340 


Guardian and. ward— Hindu - widow—Morigage 
of: minor sons’ property as owner—Legal neces- 
sity—Mortgage, validiiy of. 

Where a Hindu widow has mortgaged the property 
of her minorsons; who form a joint family, not 
as representing the family, but in the capacity 


of an owner claiming under a-Will from her de- 


ceased husband, and the Willis found to be invalid, 
the mortgagee cannot enforce the chargé against 
the*family property on showing that the widow 
was the de facio guardian of her sons and the 
mortgage was created. for legal necessity, for the 
widow having transferred .as owner property 
which did not-belong to her,.the mortgage is void 
and it is quite irrelevant..what was the widows’ 
motive: in executing the mortgage or what she 
did with the-mortgage-money. Md 

Balwant Singh v. Rev. Rockot Clancy, 14 Ind. 
Cas. 629; 34 A. 296; 39 I. A, 109 ; (1912).M. W. 
N. 462; 13-M. L. T. 344; 9: À. L. J. 509; 15 C, 
Ll. ].475; 16-C. W. N. 577 ;-23. M. L. ]. 18 ;. 14 


e f Bom. L. R. 422 (P. C), followed. 'À NANDAN 


PRASAD v. ABDUL AZI®, 21> A. Ln .J.:342;.45 €. 
4971 (1923) A. I-R. (&.) 581, . >- "ə. 867 


s 
s = 


|  GENERALINDEX. . e 


73» „apph-- 


TITS 
Guardians and: Wards Act (VIII of- 1890),. s. 19 


—Minor, guardianship of—Mother, unchaste, 

position of. > 

The -mere fact, that a woman gives birth to 
an ilegitimate child is not a sufficient reason 
for.not appointing her a guardian of her minor 
legitimate son's person and property. N GANGU 
v..KoNcsur,.(1923) A. I. R. (N.) 305 53 


Hindu Law— Husbind and wife-+-Sutt for restitution 
of conjugal rights by husband—Defence of 
cruelty— Legal cruelty, what i% 


Where a Hindu falfely charged his wife with 
having attempted to poison him, and treated her 
generally with loathing and disgust, fhreatened 
her with personal violence, and on one occasion 
pushed her out of the house by the neck, in a suit 
for restitution of conjugal rights by the husband: 

> Held, that under the Hindu Law the circuns~ 
stances were sufficient to constitute ‘legal 
cruelty " so as to establish a good defence to the 
plaintiff's suit and disentitle him to a decree. 

Cruelty in the legal sense need not necessarily 


be physical. `- Constructive cruelty may also be 
d of relief 


A.-Bionuo ot retier, 
A course of conduct pursued by the husband 


which is calculated to break the spirit of the wife 
or by which force, physical or moral, is system- 
atically exerted towards the wife to such a degree 
and during such a length of time' as to injure or 
undermine her health is a sufficient justification 
for refusing to the husband a decree for restitution. 


of conjugal rights notwithstanding thab there is - 


no actual physical violence. 

Russell v. Russell, (1897) A. C. 395; 66L. J. 
P. 122; 75 L. T..249; 61 ]..P. 756, Evans v. Evans, 
(17990) 161 E. R. 466; 1 Hag. Con..35, Bethune 
v. Bethune, (1891).P. 205; 
L. T. 259, Patterson v. Patterson, (1850) 3 H. 
L. .C. 308 at p. 328;. 88 R. R. ror; 10. E. R. 120, 
Surjyamoni.Dasi v. Kali Kanta Das, 28 C. 37; 
5 C.W. N. 195, Thompson v. Thompson, 15 Ind. 


60.1. J. P. 18; 63. 


Cas., 886; 39 C. 395, Armour v, Armour, X A. L. J. ` 


318, considered. . 

, Before passing a decree in avour 
of the husband | for restitution .of con- 
jugal rights the Court should be satisfied that 
by giving its aid to him it does not thereby en- 
danger Phe life, limb, liberty or the health of 
the wife. Iffthere.is danger to any of these the 
Court .will be amply justified in mf sing the 
husband .any decree. - 

The Courtgin India are Ceurts of Justice, 
equity and good conscience. In? cases where 
no specific rules exist, they look to the. English 
decisions for guidance. The Common Law of 
England furnishes precedents, which 'are in con- 
formity with equity, justice*and good conscience: 
But the Ecclesiastical. Law. of England is not 
the Conunon Law of England and the former is 
applicable to a state of things. which does, not 


 obt&in in India and, therefore, great card should 


be, exercised, in .infporting wholesale intoeIndia 
the.strict, principles. of the Ecclesiastical Law of 
England wu- ace embomed in the decisions of 


English Coffrts. Were, therefore, the - decisions 


‘of. the Eng ish: Courts, rest. not upon the princi- 


_-ples of Common. Law but on the pecglia; principles 


: TATA: 2 
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-of the ‘Ecclesiastical Law, the Courts-in India:are 
not bound to follow:them since‘the strict-and.pecu- 
liar principles of -the “English ‘Ecclesiastical ‘aw 
ate inapplicable to India. M KONDAL -Ravar-e. 
RANGANAVAKI'AMMAL, 45 M. il,. J. -T86; (16023) 
. M. W. N. 4991-18 “LW. 465; 46M. 791 “166 
——-—— Mortgage by father—Son, liability .of—. 
Debt whether.immoral— Burden of ‘proof. 


A Hindu son eannotescape liability‘under-a 
decree obtained by.a-mortgageeiagainst his:father 
and karta of the joint family unless:he,proves ‘that 
the mortg&age-debt was coritracted for ‘immoral 
or illegal purposes ‘or was of an illusory character, 
whether the decree had beer exectüted or mot, -O 
Rup KISHORE v, KANHAIYA LAL, 10 O.,2], 141; 
(1923) A. I.-R. (O.) 227; 26 O.:C. 266 “583 
— — —— Transfer of Property Act (TV of 1882), 

s. 6—-Spes-successionis, transfer of, validity of. 

The transfers: of expectations: df inheritances— 
spes successione—are invalid both under the Trans- 
fer of Property Act and the HinduiLaw, and 
contracts for the transfer of such ‘expectations 
jn the future, cannot be validly entered 'irito. 
P © ANNADA “MOHAN ROV .'GOUR MOHAN 
MULLICK, 21 A. L. J. 718; 4 P. L.'T. ‘609; 
(1923) A. I. R. (P. C.) 189: (1923) M. 'W, "N. 
803;45 M. L, J. 617; 25 Bom.-L. R. 1269; .33 M. 
L. T. 365; 50 C. 929 499 
- Alienation by manager - sof joint 
family+-Co-parceners, whether: can :contest-—Re. 

versiones, right of, to challenge alienation. 

. An alienstioniby'the manager of-a joint Hindu 
family without nec:ssityis ncut-void püt:voidáble. 
onl; at the instance.of:persons whose <int trests 
areaffected by-it; namely, the:cosparceners.in 
the "property. - 

‘Subbe -Goundan v. Kvishnansacharé, ‘68 Ind. 
Cas. 869345 M.'449;:30-M. L. T. 2r2;442 M. Lo]. 
372; 15 L. W..537; (1922) M. WON, 269: 44922) 
A. I-R.«(M).112 ^ Ramaswamt Aryar v. Subramania 
Atyar, 74 1 rer 86 
43 Ma L.-J. -406;:(1923) A. Ri 47, 
Ghulam v. adi Norcia EA ipla rc ay 
AL. ].-798, relied on. : 

A reversionér'has:no right to-challenge‘antalien - 
ation :gaderby a father asimanager of a:joint 
Hindu family ‘whith the son, ‘who “nad. a ‘right 
to challenfe it. did not-cha‘lenge during ‘the 
father’s life-time. A JAGESGR PANDE v. iBEG 
DAN PANDE, 21 “4. L.:J, 608j:9 O. dk vA. LER. 

2091 


879; 45 Ac 65? — ; z : 

—————— 7 wreow — 'Necassitu— 
-Edxt stence:of mA of: yevenne “Presumpicon 
— Execution’ of document, pbroof-of — Attestation 
proof of, whether Secessary—Secoea. appeal— 

‘Poingnot-ratsed:in -memorandum, whether can 

aj na NA. 

‘The existence ‘of :arrears sof tre E 
which “am estate:is :lidble to ‘be corio: 
least ®presumptive -evidence? of meces&ity; even 
though when a-debt is incurred; :measuresthave 
not been taken‘to-enforce the liability. This: pre- 
sumption of necessityccan, ‘however, a cinabetied 
by showing -that :a widow thad-sufiicierit income 
ir E hergo pay therevenuecwithout-borrow- 

ng. « 





—t 


INDIANICASEHS; - | 


‘husband iinregard to-this 


4; 46 M. 473.76:1,.5W...267; - 


4 
b [x9023 
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Where-tthe attesting witnesses rofa ‘dacumen;- 
deny its execution, all that is mecessary to ibe: 
proved 'by other evidence lisitheexecutiomofith= 
document; itiis:nót necessary ‘further to «prove 
execution‘ before'the:attestingiwitnesses. i 

Narain ‘Das. Dilawar, :52 Ind. Gas. 1830; 1° 
A, Y.-J. 141; 413A, “230, and .Laksman Saku w 
Gokhul Mahar ana, jo dnd.iCas. .298;-1 ?Pat.:r54: 
(192?) -A.: IJR. :(Pat.) gr relied upon. ; 


JA ipdint nót specifically:raised in-sthe grounds 


ofappedl cannot -beallowed'to be-uip: d -at “the; 
hearing. A LALTA PRASAD v. DARSHAN SINGH -889 


9 — — — —Alienütion by-swidom-— Necessity— Vendez, 
whether -bound-—-to .see ito -the -application «of 
"cmoney-— Fair price, show-cdiculated. 

A “‘Hindu'widowiin ‘possession ‘of -her:deceased 
Hhusband'sestate sold:certdin iminoveaUlepropgrt- 
in order to satisfy -u:decree -for sile obtained -on 
the ‘footing ‘of ia mortgage ‘executed thy the 
Toperby, iPlaintiff, o^ 
reversionér of the husband, sued for:a declaration 
that-fhe ‘sale will “not -affect this interest .and- 
coritended :that:the sale -was:a: bogus. ‘transaction - 
and‘thei property had been:aliendted :for-less than 
its‘ realtvalue.: T 

‘Held, (2) that, although-the vendees bonght ithe. 





'property:as:a speculation,:the salewas-e@ :genuine- 


and notaishanr sále:: : 
(2) that it was no part of ithe duty «cf ‘the 
vendees to see how.the purchase-money was used.: 

(3) that 'the*mere'fact “thatthe ‘vendees-hadsub- 
sequently ‘sold'the-same ‘land -in ‘‘smail “plots :to 
compétingitenarits‘at a ‘higher sprice didnot shew 
that the widow‘had: not: gét‘a-fairprice’: i 

(ay that, under the tireumêtances,ithe pluirttifis^ 
suit -was ‘linble -to ‘be -diamissed. PO MEDAL 
D'ALÀVOI THIRUMALAIYAPPA MÜDATITAR v. IN AINAN 
THVAN, 16 HL. W. “4583 4 UP. iL. R-/(P.:C:):9z; 
(1922) ACIER. (P.C) 3977:(1922)M. WL N. 8065 
27 OWN 3657 21A L. J 2282; 31M. L T. -r49 
di i "604 
- -— Joint family—HlieriHon — Antecedert 

“dtbi—Pre:empiion decree, “money: due under — 

' Civil Procedure Code*{ Act 1V-of.r908), 10. X *V 4, 

y. Witnesses served, failure «qf to -attend— 

Adjournment, 

“A “pre-emption decree «merely -gives the pre- 
emptor ‘theioption:of. acquiring. certain <property, 
-at.avcertain price. -iHetis laid-under :no obliga- 
‘tiom to.aequire the property unless ‘he .chooseu. 

“Money :required .to . satisfy-. a ;pre-emption. de- 
cree:cannotibeiregarded .as.an antecedent -de kt 
‘due from ithe : pre-emptor. - 

Nathu v. -Kundan Lal, :8. 1nd. Cas..836;.33-A.. 
2; 77 'À. L. :J.-1182, dissented-from. 

"Where:the-witnesses of a:parby-have been duty 
‘served :butifailéo appeat.an-&djournment :shouid 
be.granted for re-summoning-the-witnesses. _ 

. tPer -Waish, J.—Money. payable -under.a jpre- 
emption:decreexcannot be regarden .as.a .deb=; 
. “Jo -give true reffect to the ‘doctrine "'of-antece- 
dency Yu time ithere -must be eal -dissociation 





tin fact. ; bel he ge a 
“Sah” Ram -Ghandra v.eBhup Singh, 39 Enë. *. 


‘Cas. €80; 59 A. 437 at p.449; 21 C. “Wan. -696; 
IP, L.°w. 55715 A. In. 32439; 19 Bom; L. E, 


| 
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498; 36. C. L. Ji 17,33: M? L. Jt 14; (1917) : Mi, Ws 
Ni 439; 22: M. L.T: 22;:6 Tj. W. 213; 44:11 Awe 126 
(P. C.); followed: A» CHATURBHUJ: v: GOVIND-RAAM, 
211 À. L. J. 348; 45 0A. 407: “671 

«= int amily Aliénation, by, manager— 
: Benefit ofiestate.—Movigage.ta satisfy. pre-emp- 
. Hon decree, whether binding. 

AltHaughrthe strict Hindu Law does-not:allow. 
the- manager of a: Hindu. joint:-family to alienate 
property for the benéfit of: the estate; the only. 
warrant for a valid: transfer of: this kind being to 
avert distress of the family; yet. the: Hindu: Lawe 
as administered by the Courts.in British India, 
does give. effect. ta, the: doctrine of! the benefi 
to- the: family: | ` 
. Nathu v. Kundan Lah 8 Ind. Cas, 836; 33 
Ay. 242; 7 A L. T: 1162, relied on. 

A mortgage exequted: by a Hindu manager to: 
satisfy. a. preemption- decree; being; for a, family 
benefit is binding:ron:.the.family., A. SHANKAR 


demen O am | 


SAHI v. BUICHU RAM, (1923) A. I R. (As) = 


T ——— Alienation: "by, | manager— 
Récital: ini. deed; value, of Necessity —Enquiry, 
proof of—Antecedent.. debt; what,  is-—Debt 

' whether binding: “on: son. during, lifetime- of. 

. fathey—BPre-emptor, from: vendee, , position:. af.. 

- A: recital: in: a: deed: by, the. manager: ofr a, joint: 

Hindu family, which is impugned by; the: other, 

members. of the: family, is: nob. by.itself. sufficient’ 

to: establish - necessity; but it isi clear evidence 





of the representation; and..when.proof: of, actual’. 


enquiry. has:become:impossible, the recital coupled: 
with circumstances; such: as:to,justify.a reasonable. 
belief, that- an, enquiry would) have. confirmed: 
the truth of.therecital, would be sufficient. evidence: 
to support the necessity stated., 

A representation by the.father, even if he is not 
the manager, is, forthe purpose of-affecting the-ques- 
tion whether the deed wasin consideration of, the 
payment of. antecedent debts, no-less.and-no,more 
admissiblein evidence: than, the representatiom of 

. the father as manager: for,, thie real. value. of, the 
representation:is.thatit indicates the:scope of enr 
quiry that, has or. may be presumed: to: have 
been “made. | . : l 

Ramman Lai v.. Ram-.Gopal, 47 Ind.. Cas.. 987; 

5.0. L. J. 629;:22. O;. C. 200, and Suraj - Narain. 
v: Ratan- Lal, 40. Ind. Cas. 988; 20.0; C. 21r at 
P. 219; 21- C.. W.. N., 1065;,2. P.. L.. Wi. 160; 33. M. 
L. J.180;15.,A. L. J..684;19.Bom. L. R. 737; 
.227 M. L. T. 121; 26 €. L. T. 26756. kr. Wisa 509; 
(1917): M.. W. Ni 477;,4:0. Ty, Je 762; 40: An 159;. 
44. I. A. 201, considered..and, explained..  , 
The definition of an antecedent debt as a debt 
“incurred: irrespective: of the ecredit obtainable’ 
from. joint family property" is to be regarded 
as one to De.construed'in the light of. the particular 
facts before a Court, and as not excluding from 
the category of antecedent debts, money. borrowed 
on a Hypothecation-bond; since, the personal 
liability for debts so secured" continues to exist 
independently. of. the. hypothecation, 6 . 

In: the absence efeany: covenant tp. that €ffact, 
a usufzuctuary fnorigagor;'as such; isnot personally 
liable: tor re-pay, therloaty, di 


æ 


' The antecedency. oftedebt incurred by. a:father 
may De invoked: to: uphold’ a transfer by him as 
againsft;tlie:sons even during: the father’s Ufetime, 

Sahu: Ram- Chandra v: Bhup. Singh; 39 Ind. 
Cas. 280144. Iv A. Tab6;:39. A. 437; 2r C: W. N. 
69871 Pa E. We. 567775 A. Le Ji 437; r9: Bom, 
LA. R. 498,26: C.. D. T: 1533. M; Le J. x4; (1917) 
Mi W: N. 4por22 Ms. Ts Ti 227.6: Wi 213 (P: C.),. 
interpreted: i 

.A;pre-emptor cannot stand'ima bétter-position. 
against tlie sons. of. the vendor: than the vendee 
from the father; except that, being in aless favour- 
able: sifnatión: than: the: vendee: to prove: proper 
enquiry- as: to: the existence: of ‘necessity’ or of 
antecedent: debts of the: father, less strict proof 
of. enquiry may be.required?of Him, The burdeh 
of proving, their existence, however; is not shifted 
by pre-emption from the transferee to: the-sons, 
unless the, sons; were parties to the: pre-emption 

decree, Q! JAMNA PERSHAD: v: BALBHADDAR, 9 
O: IJ: Gory 25 €: €. 388; (1923) A. ER. (O0) 
147, s | 863 





parcenez; —. Co-parceney contesting. alienation 

whether cam sue. for. his. shares only— Amend- 

ment of-plaint,mhether canbe: allowed dm: second; 
appeal: ; 

A; co-parcener in anjointfamily property, who 
establishes-that:a memberof-the family Has alien- 
atedithe: property, without legal necessity cam sue: 
to recover, the: whole property: He- cannot be: 
ailowed to sue for his.own share.or any specific 
portion tliereof; for the: simple reason. that ina 
Mitaksliara: jpint family no particular share can 
be; predicated! as- belonging, to any individual 
member; . ae l 

Plaintiff sued: to recover his share of the joint 
family property from the ‘transferees: who had. 
purchasedit from a co-parcener. The plaintiff 
alleged, that. his father had. separated from the 
vendors and held, his, half. share, sepatatgly. Jt 
was found: that the plaintiff was not. separate 
at the time of tlie sale :.. aa 

Held, (x) thatinasmuch as the plaintiff had. rot 
only on@tted to askfortherecovery of the: whole 
property: bnt had: also: failed to-impleaM His co- 
sharers, the suit. could: not be. entertained; 

(2y that. it. could not be. contended that as the 
plaintiff, was:entitled'to.sue fog the whole'he was: 
entitled.als®-torelinquisl-his claimeto half dnd to 
ask ior a.decree:for: the remainder: 

(3) tiat-the plaint.could: not be- allowed to be 
amendediat. that-stageinisecond appeal! and the- 
plaintiff cguld not:be allowed:to.alter the. whole 
aspect of thelitigation by including an additional 


' prayer for: relief and 'by bringing née parties 


on.the.record: Pat SHYAM SUNDER RAI v, 
JaGARNATH~ Misra, t P. L. R. 373; (2523) Pat. 
265; (1963) A. I. R.(Pat)590; 2 Pat. ox; 758 
oy ——- ` consisting of brothers— 
Partition suit by mortgagee-decree-holder from 
one, brother—Mother, ‘whether entitled to share 
-—Devolution of shave: after her death. 


In a; suit for partition of sh@re belonging to 
ore, of: two: joint. Hindu brothers, by a. mortgagee. 
a 


— MÀ 





Joinbiamilye— Alienation, by- one. co- . 


* 


Li 
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who has obtained a foreclosure de tee in respect of- 


the same, the mother is entitled to claim a shate 
equal to that of each of the two brothers. Such 
Share after the death of the mother will pass 
equally to the mortgagee-decree-holder and the 
other brother "who had not mortgaged his share. 

Bilaso v. Dina Nath, 3 A. 88; 5 Ind. Jur. 489; 2 


. Ind. Dec. (N. S.) 61 (F. B.) and Debi Mangal Prosad 


Singh v. Mahade® Prasad Singh, 14 Ind. Cas. 1000; 
34 A. 234; 0* À. L. J. 263% 11 M. L. T. 217; 16 
C. W. N 409; (1912) M. W. N. 324; 14 Bom. L. 
R. 220; 15 C. .L. J. 344; 22 M. L. J. 462; 39 1. A. 
121 (P. C.) followed. N RAMNATH v. SITARAM, 
19 N.L. R. 147; (1923) A. I. R. (N.) 288 Si 
— —— Oit family—Contract by karta— Neces. 

e siby-— Inieresi— Creditor, duty of. 

A solemn agreement duly and freely entered 
into cannot be rescinded and the parties to the 
contract cannot be allowed to avoid the terms 
thereof which they agree to with their eyes 
open and with no restraint upon their freedom 
of will. 

But when a contract entered into by a head: 
member or haría of a joint Hindu family is sought 
to be enforced against the other members on the 
ground of necessity, it must be shown, not only 
that there was necessity to borrow the principal 
sum, but that the rate of interest agreed upon 


was also a necessity :in other words, that it was- 


impossible for the karta or the head member to 
obtain the loan for family necessity except at 
the rate of interest agreed upon. 


The creditor has not only to show that there 
was a family necessity so as to bind the members 
of thefamily on behalf of the partiesto the contract 
with respect to the loan advanced but that the 
tate of interest was the market or commercial 
rate. Pat MAHADEO PRASAD ~v.  BISSESSAR 
PRASAD, 2 Pat. 488; 4 P. L. T. 707 695 


in favour 'ofg one 
agreement by mana- 


Decree 
brangh — Cowmpromi se 





ger veleasing rights under decree—Minor son, 


whether bound— Additions to family pendente 

lite, effect of. MN 

In a Mit brought by one membemof a- join 
.Hindu family against the manager forrendition 


` of accounts, partition and otherreliefs,twodecrees 


were passed ur managerliable to pay to R 
and his brench efthe family certain sims. R pur- 
porting to act on behalf of himself and his son en- 
tered into a compromise whereby he relinquished 
all claim under the decrees. The sononattaining 
majority sued to recever under thg decrees 
on behalf of the joint family and it was 
eventually held by the Privy Council that- 
the compromise agreement was not binding’ 
upon him and that he ought to be 
ada to his original rights under the 
decree. The suit was remanded for decision as 


totheshareto which he was entitled. Meanwhile, ` 


two other sons had been born to R: . e 

` Held, that, in the events that had happened, 
the compromise agreement must be regarded 
as failing wholly,to convey anyof the joint, 
estate. at all. . PO YENKAYA ROW v. TULJARAM - 


-INDIAN GAS ES; 
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Row, 45 M. 293; 26 C. W.-N.646; 30 M. 
4 US P. L. R. (P. C.) 33; (1222) A. I: R. ) 

(1922) M. W. N. 392: 24 Bom. L. R. 11901 36C. 
L. Je 319; 20 A.L. J.833 , 


Joint family—Marager, debt contracted 
by— Benefit of family—Presumption. 


There is no presumption that a debt contracted 
by the manager of a joint Hindu family is con- 
tracted for the benefit of the family. 

Brij Lal v. Jaishi Ram, 30 Ind. Cas. 500; 106 
E. W. R. 1915; 172 P. L. R. 1915 dissented 
from. 

Ganpat Rai v. Munni Lal, 13 Ind. Cas. 34; 
34 A. 135: 9 A. L. J. 54, Bhura v. Banarsi Das 
30 Ind. Cas. 48r; 113 P. W. R. 1915; r74 *P. 
L. R. 1915, Paras Ram v. Gian Chand, 50 Ind. 
Cas. 36; 48 P. W R. 1919 and Ram Dhan Das 
v. Ramji Das, 50 Ind. Cas. 215; relied on. L 
KEAZANA MAL v. JAGAN Nata; 51.0. J. 236; 4 
L. 200 484 











Mortgage by — manager— 
Interest, excessive rate of—Necessily to 
borrow at particulary vate—Ceourt, bower' of, to 


veduce vate. E 
. There is no general rule of law that a rate of 
interest over ro per cent. per annum must always 
be treated as excessive where thereis ample security 
for the ioan. 

Whether a certain rate of inferest is excessive 
or notis a question which must depend upon the 
particular circumstances of each case. 

A rate of interest on a mortgage loan at 15 per 
cent. per annum compoundable yearly is not 
by itself sufficient to raise the presumption that 
nudue influence was exercised in obtaining it 
by the mortgagee on the mortgagor. 

Abdul Majid v. Keskervode Chandra Pal, 29 
hun Cas. 843; 42 C. 690; 19 C. W. N. 809 dissented’ 

om 


it is incumbent on those who support a mortgage 
made by the manager of a joint Hindu family 


to show, not only that there was necessity to. 


borrow, but thatit was not unreasonable to borrow 
at such rate of interest and upon such terms as 
are contained in the mortgage, and if it is not 
shown that there was necessity so to borrow, 
that rate and those terms cannot stand. Where 
e Court comes to the conclusion that the rate of 
interest is excessive and that no necessity fér 
borrowing at that rate existed, it is quite within 
its right to reduce the contract rate to a reason- 
able rate of interest, OQ BASANT RAI v. KESHO 
RAM, 9 O. L. J. 612; (1923) A. I. R. (O.) 139348 


—————————— Morigage ofe family property 
—Legal necessify—Burden of proof —Series of 
renewals of morigage—Presumption—Transferee 
of mortgaged property— Right to question validity 
of mortgage— Admission of validity of ‘mortgage 
by family, effect of — Voidable transaction— 
Tvansfevee of vights-a-Opiion, exercise of. 


Where a*person wishes to enforce a mortgage 
against Hindu. joint family property, the leurden 
lieson him to satisfy the Court that the transac- 
tion was entéred into for famfly- necessity,..or:in: 

e . 
e 
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* 
lieu of antecedent debt, , or with the consent, 
express or implied, of all the members qf the 
famity. i 
As regards legal necessity, all that a transferee 
of Hindu joint familv property is required to 
show is that like an ordinary person he was reason- 
ably satisfied as to its existence. / 
^ Along series of renewals of mortgage transac- 
tions ‘concerning Hindu joint family property 
extending over a generation without any pro- 
test from any member of the family would show 
its acquiescence and raise a fair. presumpti 
that if there had not been a valid necessity for 
them, some objection would have been raised. 
It is open toa transferee of ‘Hindu joint family 
property to plead that a prior mortgage on the 
property was without legal necessity. 

Muhammad Muzamilullah Khan v. Mithulai, xx 
Ind. Cas. 220; 33 A. 783; 8 A. L. J. 901 (E. B.), 
followed. 

The members of a Hindu -joint family trans- 


t 


ferred. certain property subject to some mortgages, 


éxpressly admitting that they were binding on 
them, and actually left with the vendee the whole 
sum duein orderthatthesame maybe paid to the 
prior mortgagges. The vendee, however, refused to 

ay the money alleging that the mortgages were 
not binding on the family: 

Held; that, though the admission by the mem- 
bers of the family that the mortgages were bind- 
ing on them could not operate as an estoppel 
against the ~vendee inasmuch as there was no 
privity of contract between the mortgagees and 
him, the admission was a very strong piece of 
evidence in favour of the view that the transac- 
tions were valid and binding on the family. 


A transaction which is voidable remains good 
so long as it is not challenged by the person who 
has the option to have it set aside. It is for 
him to exercise or not to exercise the option. If 
without exercising the option and 1n fact admut- 


ting the validity of the transaction, he transfers - 


his rights, the transferee cannot be allowed to 
say that he has acquired that option by the 
transfer. i 

Quaere:— Whether a mortgage of Hindu joint 
family property without legal necessity and not 
inlieu of any antecedent debt and without the 
consent, express or implied, of all members of the 
family, is void or only voidable. A Inavat 
IZAHI v. HARDEO SABAI, 
A, I, R. (A.)29 , 
— Joint family—Separation of one member— 
Presumption— Re-wnion, proof of —Parinership 
— Accounts, suit for— Limitation — Limitation 
Act (IX of 1988), Sch. I, Art. 106. 


Under the Hindu Law there is no!presumption, 
when one co-parcener separates from the others, 
that the latter remain united. An agreement: 
amongst the remaining members of the family 





to remainunited or to re-unite must be proved: 


like any other fact. _ 
Balabux Ladhuraw v. Rukhmabai, 3091. A. e130 
at p. 1$7; 30 C. 7€£5;,7 C. W. N. 642; $ Bom. 


o C. 725; 7 
* K.R. 469; 8 Sat PC. J. 470 (P. C.) and *Balkishen 


~ 
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Das v. Ram-Navrain-Sahu ; 30-1- A. 339at p. 1513 
30 C. 738; 7 C. W. N. 578; 5 Bom. L. R. 46r; 
8 Sar P, C. J. 489 (P. C.), followed. . » 

Four brothers who formed a joint Hindu fami y 
carried on a family business. One of them sepa- 
rated from the others, and the latter carried on 
the busiuess, the profits being carried to the sepa- 


rate accounts of the^three remaining. brothers, 


in equal shares. Subsequentl¥, one of the three. 
brothers died, and Although bis share continued 
to be dealt within the books, his widqw"was only 
paid maintenance. More than six years after 
his death, his widow brought a-suit for partner- 
ship accounts and recovery of one-third of the 
partuership assets ; - 


Held, (1) that there was no presumption that 
on the separation of one of the brothers the three» 
remaining brothers had: remained united: 

(2) that after the separation the business carried 
on by the three brothers became an ordinary 
partnership subject to the law relating to part- 
nership ; 

(3) that on the death of the plaintiff's husband 
the partnership was dissolved and a right to an 
accounting arose; í 

(4) that the sut having been brought more 
on six years after that date was barred by 
inte ; ' 

(5) that the mere fact that the deceased's shate 
continued to be dealt with in the book$ after his 
death was no evidence of a partnership with his 
widow. P Q JAMI v BANWARILAr, 21 A. Ñ. Ju. 
532; (1923) A, I. R. (P. C.) 136; 18 L. W. 273; 
45 M. L J. 355; (1923) M; W. N. 687; 25 Bom. 
L. R. 1255; .4 L. 350 462 


———--~ Mitakshara — Bombay School — Joint 
family — Adoption — Adoptive father reserving free 
power of management, effect of— Alienation by 
manager, validity of. 

Plaintiff was adopted under a deed of adoption 
which contained the following claus@®— 

“You have acquired whatever rights and 
authorities a natural son should have acquired 
had I-got any, and you have from to-day become 

the owner of the property moveables and im- 

enoveable. You should stay with us and take, 


care of us as long as we, 2. e, my wift and I, live.. 


After our death you are the sole owner and should 
thereafter ake VaAiwaiasowBer, In whatsoever 
manner the estate, moveable “or immoveable 
is managed ( Vyavastha), as long as I live it is. 
to be taken that you approve of it. You.have 
no authority to:object to it. On this con-. 
dition I h&ve taken yon În adoption of my free. 
will on your and your father's consentjng to it: " 

Held, that the clause conferred on the-adoptive 
father power of management of the family prop- 
efty free, from any interference on the part of 
the adopted son, but it did not give hinfan-un- 
restricted power of alienation. 

A member ofa joint family in Bombay can 
alienate His undivided share in the family prop- 
erty without the consent. of his co-owners 

Therefore, an alienation of thg whole interest 
in a portion of the family property by the manager 

e 
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is good-at least s bi SERIE of his owm share Im 
ie: erty. aliénated. 
= LR v. Jorawar. Singh, 68 Ind. Cas, 
573; 49' T: A. 358; 31 M. L. D; 465 r6 L. W. 
223: r8:N. L- Re 127; (1922) A. I. R. (P. C.) 
353 7 43: M. L. Je 676; 21 A. L. J. 57; 25 Bom. 
ÈR r; 37 €.1e]:73; 27 C. WN 1795 50 
£. 84 (P. C), followed: B:BALAPRA GHENAPPA v» 
AERUBAL 290: 





oint terunis.—-Rartition. with. surrender of 

inutualrights of. survivorship-— Alienation by one 

daughter—- Reve sioners,. right of, 1o. sue for 
possession— bid of P ud Act (I. V. of. 
82), s. 6, apphcabwaty of. 

Pad Aucune ak by the Mitakshar 
School of Hindu: Law, who had inherited their 
father’s property, partitioned: it by a. document, 
which provided'tliat they would'in future severally 
enjoy for ever absolutely such items of property 
as had fallen to their respective shares from gener- 
ation to generation with right of sale, etc., and: 
that neither of them would have any. right over 

roperties: i 
the Paen. subsequently, alienated. some of 
tHe item whicl:liad fallen to her share. After 
her death; the sons of the other daughter sued 
for recovery of possession of the same from the 

lenees : ' 
AD Ie, (1 that thie document of partition-amount- 
ed to'a relinqu shment by each' party to it, in case’ 
she should survive tle otfier, of Her right to the. 
ier's share ; " 
rs that, as heirs of the alienor,. the plaintiffs, 
hadino locus standi to challenge her alienation: : 

(3) that, as .revarsioners: of the: alienor s- father, 
the plaintiffs could not.maintain: a.claim for pos- 
session. during the lifetime of the other co-tenant 
for life ; ; 

(4) that the agreement between the co-tenant 
for life qs to the enjoyment of the estate, to which. 
the plaintifis were not parties could not have 
the effect of accelerating their'right to possession. 


Per. Oldfield, 
tenant fæ life 
pot wa aas of the: life-estate, so: far as it can 
be enjoyed sjmultaneously by the: sharers, but 
of that estate, ag thy take'it, limited qnly-by the- 
lifetime: of the: survivor; and the: uncerta nty as 
to which: of the. transferorg. will survive to: 
doesnot make the transfer one of a spes succes- 
sionis so: as to offend against section Ê of the 
Transfer of Property Act: 


Ramabhak v..Ramasami Naichan; 22 M. 522; 
cai naf Kannu Ammal, 23 M. 504; 10: M. 
L. J. 25% 8nd. Dec..(N.-8.) 754," Kailash- handra- 
Chuckerbutty v. Kashi Chandra Chuckerbuity, 246. 
339; 12 Ind. Dec. (N. Si) 893, Muthvyalu Chengappa 
v. Burada Gunta, 60: Ind..Cas. 1353.43 M 855; 39 
M. L. J. 567; 12 L. W. 656; 28 M. L. T..272; (1921) 
M. W N. 29 ayd Sudala$ Ammal v. Gomat 
Ammal, 16:Ind. Cas. 428; 23, M- L. J..355; (1912) 
M. W. N, 908; 12 M, I. T 288; followed; 

a 


J-—A. relinquishment by a co- 
in: favour of other go-tenant’s: 


- INDTAN- GASES. 


e 
itakshara—Daughiers inheriting as 


set apart-for the other, One of: 


whe that is entailed' by the language” 


benefit: 


101; 8 Ind. Dec. (N. $.)373, Kanni, Ammak. 
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Riduüamma v. Venkata. Ramappa, 3 M. H. C; 
R. 268 aud Subbammai v. Krishna Aiyar, 22 
Ind. Cas 399; 26 M. I, J. 476, distinguished. 

Per Venkatasubba fao,. J.e-Accordiug to. the 
Mitakshara Schoolof Law, two or more daughters 
succeeding to their father take as joint tenants 
with rights of survivorship. They may effect 
a partition, each daughter giving her right.of en- 
joyment over the properties allotted to tlie other 
daughter during the lifetime of the latter; and 
even’ an ariangement by which each daughter 
giwes-up her interest not merely during the lifetime 
of the other daughter but during the whole of' her 
own lifetime is legally valid and: enforceable. 

A male reversioner's tight. to possession of 
property cannot be accelerated Dy an agreement 
between intervening lintited-estate+holders to 
which he is not a party. MW AMMANI AMMAR a. 
PERIASAMY UDAYAN, 32 M, L. T. 323; 45 M. L. J. 
I; (1923). M. W. N. 652 | 58 


Mita kshara:—Impartibie-estates;, devolu-- 
tion.of, See. GR ATWAII TENURE: 658; 


—————— Minor — co-Darcener — Guar- 
dian of property, appoiniment of—Pyinciplées’ 

applicable. , 

Itis not the practice ofthe Bombay: Higli Court 
to-appnint a. gnardian:of the pronerty-of. ai minor 
member of. a Hindu Joint Mitakshara family owning 
no- separate property. Rut when: the peron 
applying to: be appointed: guardien is the 
manager of the fam ly, an. order appointing: him 
guardian may, under. proper circumstantes; be 
made; asin sucha case there- is.no introduction: 


of any element of possible disturbance: in the 
family. 








H 


A:father. and an only minor son formed: a.Hindu 
joint Mitakchara family. There was: mortgare:cn 
certain. property belonging-to'the family: They 
received an offer for purchase of the property 
considerably aboveitszealvaiue,tutthenurchaser 
insisted that an order-of. the Courü sance 
tioning the scle-shoulc first be obtained. Upow 
this, the fatber, who was the manerer.cf the. 
family, applied. to be appointed guardian of the 
property cf his:mincr son: 

Heid, that, unde: the circumstane>s, tlie 
inanagermay beappointed guardian. on the condi- 
tion that after the mortgage. was. discliarged' and 
tlie different costs and charges in respect. of the 
property paid, he should invest'one-half of the 
sale-proceeds dein the:benefit of. the: minor. @ 
Hurt NARAIN Das, In re, 50 C,2x4rr (1923): A. 
I. R. 1€) 409 E i or 

Succession —Stridlian-*-Daughter' s daugh- 
ley wv. Sons som. 


According. to the Mitakshara School of: Hindu. 
Law, a daughter's daughter-has preferential rights 


of succession to siridhan property over a son's: 
sont 


e 
A Hindw daughter taking the stridhan. property 
of her*mother by inheritance goes not tale it. as 


her own “swidhan, but, she’ takes*it as a. limited: 


estate with the remainder after her death ‘to the 
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heirs of. her predecessor. .A Sat BEHARI LAT, v. 
“RAM KALI, 21 A, L. J. 656; (1924) A. L'R. t 
I5 


————— Widow—Alienztion—Legal -mecetsity— 
Evidence— Inquiry “by altenee—Reetials, value of. 


When a person claims titlennder'an alienation 
effected by a Hindu widow in respect of the esticte 
of-her deceased husband, the burden lies on him 
to -establish either -that there was legal necessity 
in-fact-which justified .the.alienation, or that he 
made proper and bona fide inquiries and did all 
that was reasonable to satisfy himselfas' to the 
existence of such necessity. 2 i 


Bhagwat Dayal Singh v. Debt Dayal Sahu, 35 
I.A. 48; 35 C. 420; 7 C. L. J. 335; 10 Bom. d, R. 
230; 12 C.W. N. 393; 5 A. L: J. 1845; 18 M.L. J. 
100; 3 M.L. T. 344; 14 Bur.L. R. 49 (P. C., 
Amarnath Sah v. Achan Kuar, 19 I.A. 196; 14 
A. 420; 6 Sar. P. (& J. 197; 7 Ind. Dec (N. 8.) 637 
(P.C. Nabakishore v. Upendrakishore, 65 Ind. 
Cas. 305; 35 C. L. J. 116; 26 C.W. N. 322; 20 ‘A. 
L. J. 22, (1922) M. W. N. 95; 42 M. L. J. 253: 24 
Bom. L. R. 346; 15 L. W. 417; 30 M. L. T. 234: "3 
P. L. T. 3rr; (1922) A. L-R; (P. C.) 39 {P.C} 
relied on. 


In applyin& this rule, however, it must be:borne 
in mind that recitals in conveyances and mort- 
gages of-the existence oflegal ‘necessity-are not, by 
themselves, evidence of the fact, and ‘there ‘must 
ordinarily be some evidence to substantiate the 
‘allegations aliunde. 


Thakur Vasonji Morarji v. Chanda Bibi, -29 
Ind, Cas. 7811 37 A. 369 atp. 376; 22: C. I, J. 180; 
19 C. W.N. 873; 17 Bom. L. R. 556; 18 M. L.T. 
31; (1915) M. W. N. 449; 2 In W. 676: 29 M. L. J. 
130, followed, 

But when, by efflux of-time, direct evidence 
independent of the recital becomes unavailable, 
‘a recital of necessity, consistent with probability 
‘and other-circumstances,-assumes :greater--import- 
ance; ‘itis clear evidence:of a representation to-the 
purchaser, and when evidence -of actual inquiry 
by him has'become impossible,the recital, coupled 
with circumstances ‘which justify :a reasonable 
ibelief ‘that an inquiry would have .coufirmied its 
truth, issufficient-evidence to support the trans 
Saction, i 


Chintamanibhatlav. Rani Sdheba of Wadhwan, 55 
ind. Cas,538; 47 L. A. 6; 43 M. 541; 38 M.L. J, 393; 
XI L. Wi. 4514; I8 A.L. J. 307; (1920) M. W. N. 325; 
22 Bom. Le R. 541; 2 U. P. L R (P. C.) 77: 28M, 
L. T..457 (P. C.), Ravaneshwar Prasad Singh v. 

Ghandi Prasad Singh, 36 Ind: Cas. 499; 43°C.-417 
.(P..C.4, ‘Nanda .Lal v. Jagat Kishore, 36 Ind.Cas, 
“4201 431. A, 249; 44 C. 186: 20 M.L. T. 335; '31 
M. L.J. 563;.(1916).2 M. W.N. 336; 4 L..W 458; 
18 Bom. L,R. 868; .14 A.L. J. 1103; 24 c T 


4875 1 Pol. W. x; 212 C. W. N. 225110 Bur. LT. * 


-177 (P. C.)}, Ravaneshwar Prasad Singh v.:Chanili 
Prasad Singh, 12 Ind,.Cas. 931; :387C. “7217, relied 
on. :Ü CHANDRAKISHORZ DATTA -MAJUMDAR v. 
UPENDRA CHANDRA CHOUDHURY, 37,C. “L. J. 319; 
(192,3) A. I, R. { )) 503 P e^ “BE 


è s 
. °’ ® 


“dissented ‘from, 


Widow—Gift io third person with 

"consent "of next veversioner— Reversionev an 

adjudicated insolvent—Donee, ‘rights of. 

A conveyance bya Hindu widow of her hus- 
band's estate in favour of a third party, with 
the consedit of ‘the -next-reversioner .is -based. 
on ‘the -notion-that she surrenders, 





the - estate 
into ‘the hands ‘of- the :reversioner, instantly fol- 
lowed'by a'conveyance'to'thethird:party. “Where, 
however, on the:date of/the conveyance the con- 
senting ‘reversioner ‘is “an @idjudicated -insg]® 
vent whose estate "hes vested in,-the Receiver 
in insolvency, “the conveyance “would 'corifer 
no rights:.on' the-donee, because, if ‘there Hs “any 
vesting of the-estate for-a single moment in the 
teversionet on the day on which the conveyance 
is executed, in that-very'same-instant what- 
ever ‘tights vest in the reversioner would pass 
to the ‘Receiver in insolvency, and ‘there would 
be nothing’ which ithe reversioner could ‘convey 
to the donee. “A ‘HCARIHAR “PRASAD v, !UDAI 
NANI SAH, 21 A. Tae J.'77; (1923) A. T. R. (A) 
1903-45 (Ai) 260 - 118 
“Widow's ‘estdte — Reni-decree agains 

‘widow, personal—Sale ‘in execution— Auction» 

purchaser, righis of. 

The :question whether ‘the *whole ‘estate -or 
‘only the ‘right, ititle:and interest :of tthe widow 
passes on-an-execution sale :agdainst--the widow 
'Gepenüs:on ‘the ‘ndture of ithe suit. Jf:the suit 
‘is‘a personal-claim against ‘the widow:only her 
interest passes, but if the suit is in respect of the 
family estate ortpoma causenotmérelyrpersonal 
'against/her, thewhole -inheritance passes by the 
execution sale. 

Jugul Kishore’ v. ifotindro-Mohun,:16/C.:685: 
Xr I-A: 66;'S Ind. ‘Fur..485; 4:Sar, PC, J..553; 
‘5 Ind. Dec. -(N. S.) .6971(P. C), -fóllowed, 

A decree:for atrears-of rent.against a widow :is 
not necessarily in .all cases.persondl Whether ‘the 
-holding is ancestral or mot. d 

Jiban Krishna Roy v. Brojo Lal, 30 C. 550; 
"5 Bom. LAIR. 428; 77:C. W. N^ 425;:30 TA. Bi; 
8 Sar. PG. If. -pgg (P.C) and: Baijun Dodbey v. 
‘Brij Bhookun Lal, x :C.:1337:24 W.R. 730672 I.* 
A. 275, 39uth. P. C.J. 207; 3:Sar, P.C... “541; 
1 Ind, Dec. (N.:6:) 86 (P1.C.), distinguished. 

Arista Gobind -Majumday iw. Hem AChundey 
Chowdhty, 161C. 511i; 8:Ind.JDec. (N.:8.) 337, 


An'execition:sale-againstia widow which pur 
‘ports'togppass:the entire estate: stands on*the same 
'footing-as 'a voluritary ‘alienatiomby‘her, 

Where a décrétal :debtiis:not:of-a :nature :to 
‘support ‘a såle of-the -e1itire ‘interest .of-acHindu 
widow ‘in'!péssession,--an “auction +purchaser -atiae 
‘sale if :execution ‘of-a «decree :agáinst her 
‘acquires‘a title tothe: property twhiquis ‘voidable 
"only dt “the ‘instanceof ‘ithe treversioners -on ‘the * 


‘avidow’s death; and tuntil chaliengey*by.them -tre 


^has'a; good "title, “which ‘cannot ‘be ttreated “asra 

nullity “by amy trespasserwho “has -sfcceeded iin 
‘ gétting'possessioniéf the:property. t 

Sitayam ‘Ravaji w. handu -Mairala Shinde, 
59 Iud. Cas: 480; 457B.105;22:3Bom. LR. r5 


8 "and “Kesho'Prasad:Singh :v, ^ Chandrika Prasid 


e: 


ir20: 
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Singh, 68 Ind. Cas. 394;2 Pat. 217: 3 P.I. T. 
797; (1923) A. I. R. (Pat.) 122, relied upon. A 
JHARI KOERI v, BIJAI SINGH, 21 A. L. J. 563; 
45 A. 613 865 


Will -— Guardian, testamentary, whether 
can te appointed—-Guardians and Wards Act 
- (VIII of 1890), ss. 47, 48—Crder refusing 
fo remove guardian— Appeal, whether lies. 
Under the Hindu Law, a Hindu father can 
by. Will appoint aeguardian for the person and 
property of hig minor child. e 
An order, refusing to remove a guardian is not 
appealable®ander section 47 of the Guardians and 
Wards Act and 
of the Act. 
Mohima Chunder Biswas wv. Tarini Sunker 
Ghose, 19 C. 487; 9 Ind. Dec. (N. S.) 769, Pakhwantt 
Dai v. Indra Narain Singh, 23 C. 201; 12 Ind. 
Dec. (N. S) 134, Inre Bai Harkha, 20 B 667; 10 
Ind. Dec. (N.S.} 1072 and Imüaz-un-nissa v. Anwar- 
til-iah, 20 A. 433; A. W. N. (1898) 97; 9 Ind. Dec. 
(N. S.} 637, followed. M KONTHALATTAMMAT,. v. 
SOUNDARATHACHI, 18 1. W. 256: 45 M, L. J. 481; 
33 M. L. T. 80; 46 M. 873; (1923) M.W. N. 902 
' 896 


Hindu Widow's Re-marriage Act (XV of 1858), s. b 
——Re-marviage, effect of—Widow, whether loses 
right of succession to son's property. 

A Hindu widow does not, by herre-marriage, 
lose her right of succession to the property of her 
son. ° 

Ahora Suth v. Boreani, 11 W. R. 82; 2 B. L. 

R. (A. C. J.) 199;. 4 Mad, Jur. 286; 1 Ind. Dec, 

(N. s.) 781, followed. 

'Sheobaran. Mahto v. Bhogea, : 46 Ind. Cas. 884; 
3 P. L.. J. 639, distinguished. Pat PALTI v. 
NIRDHAN GOPE, 1, P. L. R. 390; 4 P. L. T. 650 816 


Hindu Wills Act (XXI of 1870), 5.2. See PROBATE 
AND ADMINISTRATION ACT, 1881, 85. 4, I2,I14, 15, 
41 680 

, Income Tax Act (VII of 1918), s. 2 (12)— Regis- 

trationeof, some members of Hindu joint family 

(C as. Fiem-—Liabiliry of. family to , super-tax on 
. income of Firm, 

The registration of some membets of a Hindu 
joint family as a firm as defined under section 2 
(x2) of the Income Tax Act precludes tfe assess- 
ment of the family as an undivided family 
to super-tax on.the income derived from the busi- 
ness of,the.fifm ur$ess the. firm so jegistered 
is shown to'carry*on its business on behalf of and 
or: the benefit of the joint family. 

Membets.of a joint family may engage in trade 

e. n such a way as toembark on the adventure funds 





of the joint family propetty and pledge Ms credit , 


“to their. ugdertaking. On the other hand, the 


— "INDIAN CASES. 


becomes final under section 48. 


< 
[1923 
Income Tax Act—concld. o 


e 6 

se and with the stranger partner, but need not 
necessarily affect the question as to whether and 
how far the property of the joant family is to be 
tregard@d as -nvolved in the venture. It is.not 
conclusive to show that some funds of the joint 
family were invested in the teade; because they 
inight have been borrowed by the trading mem- 
bers as a loan of a definite sum to be xe-paid by 
the trading firm just if it was a loan from strangers. 

SECY. TO THE  Cumr Comme. Income. Tax, 
MADRAS v. DORAISWAME AIYVENGAR, (1923) M; W. 
N. 413; 13 L. W. 96; 45 M. L. J. 156; 46 M, 
673; (1923) A. I. R. (M.) 682 22 


S. 51—Case stated to High Court—Deci- 
ston of High Court, nature of— Appeal to Privy 
Council, whether competent. 


A decision of the High Court on a reference by 
ease stated under section 51 of the Income Tax 
Act, is merely advisory, and not in the proper 
and legal sense of the word final, and is, therefore, 
not appealable to His Majesty in Council. 

Special leave to appeal to His Majesty in Council’ 
will not be granted, when the subjectis adequately 
dealt with in the High Court’s Letters of Patent. 
P C TATA IRON AND STEEL Co. TD. v. CHIEF 
REVENUE AUTHORITY, BOMBAY, 21 A. L. J. 675; 
25 Bom, L. R. 908; (1923) A. I. R*(P. C.) 148; 
(1423) M. W. N. 603; 45 M. L. J. 295: 18 L. W, 
372; 9 O. & A. L. R. 783; 33 M. L. T. 301, 47 B. 
724; 28 C. W. N.307; 39 C. L. J. 16 . 469 


Insolvency —- Adjudication, effect of— judg- 
ment-debtor adjudicated insolvent— Attachment 
in execution — Receiver not impleaded— Attach- 
ment, whether operative, 


An adjudication of insolvency of a judgment- 
debtor divests the rights of his decree-holder as 
such and remits him to the position of an 
ordinary creditor. 


In execution of a decree a house belonging to 
the judgment-debtor was attached on the 24th 
December ri9rs. On the 3rd March 1916 the 
judgment-debtor applied to have the attacnment 
set aside on the grounds that no notice of attach- 
ment was served on him and that the decree was 
barred by the law of limitation. The application 


e was dismissed, but on appeal a remand was ordered 


on the 23rd November 1916. Nothing furtber 
was done and, in the meanwhile, the judgment- 
debtor died on the 5th April  ror8. On 
the 5th August x918 the  decree-holdegz 
tool out summons against the sons and heirs 
of the deceased judgment-debtor to show cause 
why the decree should not be executed.as against 
them. The matter of remand was thus brought 
on for heating and it appeared that the judg- 


' © members of a joint family may embark on a trade |, ment-debtor had been declare an insolvent 
without.inyolving.the funis of the joint family . on the 23rd November 1916, and the Receiver 

.in it, and, In that event, their profits as traders. was not made a party, but the point was not 
will be,:lf-acquisitions. and ‘the losses would | specifically taken in the Trial Court: , | 
not be recoverable from the joint family property, Held, that the point could not be rgised in 

, the, members who:actually take part in the trade , appeal and that the execution could proceed; 

- may enter into a.deed of partnershi etween (2) but that if the adjudication was still subsist- 

. themselves,.or between themselves.and a stranger ing, the order ‘of attachment made in the absence 
patiner, which would regulate their dealings dier of the Regeiver was inoperatige EHE e bim, 

* 
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Limitation Act, 1908—~zontd. 
-——— — Sch. I, Art. 169 — 04 Pioen Code 


3 ` ; 


i 
Hon for execution. requirements, of— Return of 
execution application: for additional ‘Court-fee— 
Gouri-fee not paid, efféct- of— Alfficalion, 
` whether - “im accordance wiih ‘law’ "— Detree- 
. , Aoldevs,. several-^- Verification áf. application by 


1, all, whether necessary. vo 
c 


"application one not fn'accordarice with law for the 
‘purposes of Art. 182 of Sone tate I to the Limita- 
tion Act.. :' 

."Gopal Sah v. Tanke EO 23;C. 2x7; 12 Ina. 
' Dec, (Ni $.)' 145, not followed. , 

"Order XXI, rr. II to 14 gives ithe particulars 
‘which the law. requires to be stated in an applica- 
‘tiov for execution. If the application conforms 
"with those rules and is presented:on a properly 
“staniped paper, @t must. be taken to have been 
‘properly presented'in accordance with law, even 
though itis returned for some other reason. 
^ An execution application’: was returned -for 
Supplying a copy. of the Record of Rights concern- 
‘ing the property sought to be made liable in exe- 
cution andfor payment of Court-fee on the addı- 
. tiorial gmougt of interest claimed between the 
date of the plaint and the date of the app ication. 

e order was not complied with. Within three 
„years another.e&ecution application was made 

‘and the question was whether the previous ap- 
plication, operated to save limifation : 

Held,; that, assuming , these’ were matters 
„which the. Court might ‘have tequired.to be 
‘done, à failure todo them ` could not affect the 
validity, -of thé: application .as ‘such, and- thit 
"under Art.. 182 of Sch. I. to the: Limitation Act . 
„the. later application filed’ within ‘three years 
kom it was within time. 

“Under ,O. "XXI, fT. ar (2) of the Civil 
"Procedure Code it is not necessary "that an exe- 
- Gtition . application should ‘be verified by. all 
"the ‘a plican s where there are. more. than one.. 
| It' may. Well bé.tfat Some of them, may. not be - 
‘acquainted ' "With the facts of thé case; "It wonld 
-be'straining thé language of thée.rule too far.to say 
‘that where there are more-applicants, ; than, one, 


‘the vérification should- be signed even by those, ` : 


“who are not acquainted with the facts, of the case 
‘or that- where one or ‘more are acquainted with 
the facts, their verification.is not, sufficient. 
* Pat BHAGWAT PRASHAD.v. DWARKA „PRASAD SINGH 
4 P. L.T, “5135 1923), P.t.229; 2 Pat, 869; 1 

P.R. 4533 (1924) A. I, R, (Pat) 23 - i74 





leder t Step-in-aid of execution men Applica- | 
“> ton ‘accepted by ( Court, whether: can be. D 


. subsequently. > 


An*application Bade. by the Bigge of a. des 
„cree: to have his name substituted in place of} the 


original decre -holder, is a stép: ‘infaid of fins MET 


tion within ;the, ‘meaning, "of. Art. 582 /o fof 
‘Becgue Schedule? to the Jaa ag Asie f 
.. -0 . *, f, *. z " : E 


E i € 


srani, İNDEX: 


(Act V- of 1908), O. X X I, vr. 14 10 14-7 Abplica-.. 


' Act although notice 


— — ‘Ark. 182—Execution of decree— . 
: Application for substitution by assignee decree- . 


4 


! 
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Limitation Ad ^1808—contà. ! 
Pitam. Singh v.. Tola" ‘Singh, 29 À. 301; 
4 ALL. J. 184; A. W.N (1907) 74 and 


Shes ‘Ram v. Ram: Bhàvosay, 22 Ind. Cas. 6605 
ec nd i oc ded. .L.R.(0.) 97; 
(1923) A. I ) 9, followed. 

Kuppusudmi kitar v. Rajag@ala Iyer, 


| 70 Tad. Cas. 324; 42 M. L. J. 303: 15 L. W. 348° 


45 M. 466; (1922) M. W. N. 113; (1922) A. 1. va 


: Dhe fact that an execution application a, ` (M) 79,.not followed. . . 


“Lèr amendment is not amended and re-filed within . 
the time allowed, does not necessarily make the . 


-"Where'at application to take some septa ald 
of exetution is accepted by the Court, jt 
must, even if defective, be treated as one 
` in accordance with law so as to'satisfy all the 
` requirements - of ‘Art. 182 of tke Limitation 
to the judgment-debtor 

may not have been issued or served. The defect 

must be discovered at ‘the time, otherwise as a 

general rule it will'save limitation. O MARIAM 

BEGAM v..MOHAMMAD MEHDI, 9 O.& A.L R 
635 

-——— —;— Soh: I, Art. 182 (2) a Berilioa of decree 

—A ppellate Court dismissing appeal on ground 
.. of deficient payment of Court-fees— Limitation, 
- , operation of. 

The word. “appeal” in Art. 182 (2) of the 

Schedule to«the Limitation Act should not be 

restticted- to. mean bona fide appeal. The fact 

that there was an appeal of which the Appellate 
.Court had seizen and. which was determined by 

a judgment ofthat Court, is sufficient to bring the 

provisions of Art. 182 (2) of Sch. I to the Limitation 
"Act into operation and the period of limitation 

for execution of the decree wonld run from the 
date of the final decree or order of the Appellate 
` Coürt; ANE 

"Where an’: “appeal - is. admitted, heard and an 

VORNE passed ‘dismissing it on the gtound that 
‘proper Court-fees had: not been paid on the Memo- 
»Igndum. of Appeal, .the order is equivalent to a 
“decree. and limitation would run with regard to 
| execütion, from the date of that order. 

. Dianatuliak Beg v. ‘Wajid Ali Shah, 6-A. 438; 
"A. W. Ni (1884) 153;4 Ind. Dec. (N. 8.) 99, dis- 
, tinguished. .C BASANTA SUNAR Roy vs MANJURI 
i DASSI, i 679 


Art. 182 (B) — E xecution of decree 
m Application io SUMMON NECESSATY wwilness, 
en os r. step-in-aid of.execution. 

“A sl [erm ‘application. by a decree-holder for 
-the summoning of a:necessary *witness in exe- 

cution, proceedings has .the effect to further 
` the' prageedings; and is, therefore, an application 
` to take a step-in-aid of exefutiort within the 

meaning- of-elause (5) of Art..182 of Schedule 
-. I-to the Limitation Act. . s 

Juggi La' v. Ganga Prasad, ro Ind. Cas. 182% 
14.0.8. 124, Manna? Lal v. Sardár Singh, 43 
Ind. Cas. 342; 20 O. C. 332, distin pora j 

‘Muhammad Siddig Khan v. Misri Lal, 646 
< Ind. Cas. 524; 19 A. L. J. 843; (1922 2 p R. (A.) 
.432; relied on.- O MATHARA SING KANDHAI 

ParBax, A O. & A.L. R. 465 e 816 


— Art. 182 (5)—Civil Procedure 
Es pee PTT V-of 1908); ss. 38, 39—Execution 


I ee etme SY 
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F oF debveb-——Decree transferred — — Ed in 
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Limitation Act, 1908— concld. 


Court which passed decree, whether step- naid of . 

execution — Limitation. 

Under the provisions òf, sections 38 aud 39. ‘oi 
the Civil Procedure Code a. decrée à may be executed 
either by the Court which passes, it or by the Court 
to which it is sent for execution; it cannot, .be 
executed simultaneously. in, ‘two . ‘Courts. 

. Maharajah of . Bobbili v. S¥ée Ra ah Navasavaju 
„Peda Baliara Simhulu, Bahadur“ ari, 36 Ind. 
"Cas. 682; 39 M. 648; | 43 I, A., 258; 31 M. lel. 
joo; 18 Bom. L. R. 909; 144. In Je II29:.20 M. 
L. T. 472:24 C. L. J- 478; 4.1. W. 558; i (roro. M. 
W. N. 543; 21 C. W. N. 102; 1 P. L. W 26 (P. C.), 
relied on. UN 

Where, therefore, a decree ‘has been dude 
to another Court for execution, an. applicaton 
made to the Court, which passed dit Sakne i 
regarded as a step-in-aid of execution 
meaning of Art. 182 (5) of Schedule, I he 
the Limitation Act, so as to Save limitation. 
Pat JNANENDRA Natu: GHOSH NUS - KUMAR 
T OGENDRA NARAIN &iNHA, 2 Pat. 247: Gg yA I. 

R. (Pat.) 384 608 
ER 


Limitation. “and. ‘tha. Code. “ot Civil "Procedure 
(Amendment) Act, (XXVI ‘of, 1920), s..8—Delay 
in depositing, security, ‘when can be eXCUSÉd-— 
High Court, power. 0f. a Le 

. The discretionary, power ‘of the. ig h h "Court 

to excuse delay, in furnishing : seeuiity. ‘for. césts 

of appeal to His Majesty, in Conncilis not general 
but is, explicitly. restricted toa. ; period of 

days by section 3.(t) of Act, XXVI Of 1920... 
Clause 9 of the Order in Couzcil ‘of 1920. € does 

not enlarge such power. M KACHI RED DIY. 

NARAYANA REDDE, 18 L, wa Zo; (1923 ) Mas s 

N. 510; (1924) A. I. R. (MJ) 4 7 


Lis ‘pendetis, doctrine of, Bu ability B. 
PROBATE AND ADMINISTRATION Aer, 18815, "eo 54 


“ Sieg do o ‘so 75 


Madras, Civil Rules. “of. | Practice," ‘gr. 92 
Inspection, of “proceedings by piriy Tah iliiy 
for payment of fees, 

. Undererule 36 of the Madêg < Civi 
Practice, fees are payable not only io ps of 
inspection of documénts.. by.. ʻa stranger . under 
rules 33. to 35, but.also'in cásés Of. inspection 
of,proceedjngs by a party , under rule “92, M 
ZAMINDAR GARU” OF NUZVID v, GOVE ENAK NA 
PLEADER, ` 45M. L. J: 721 ag “gan 


‘Madtas ‘Estates.Land, Aet d x às. 2} 27/798, 
. See CIVIL. PROGEDURE M “584 


Madras Revenue. Recovery Act Or of of 1864) x 9. 
See LIMITATION Act, 1908, ART. 16 “dg 


. "Malabar Law—Tatwad— f atüüyan; Jésijón" of— 
Money paid by Karnavan'fo! third: person, whe- 
they can & recovered— Trusts: Att. CLI of 1882), 
56. 63, 64—M aney ‘passing in "Circulation, mean- | 
ing of —$leadings, 


SESS Sof 


ree 


INDIAN CASES. 


with, notice “of its; "character, tHe, latter. 
undergsectiou $3 of the Trüsts Net tà “restore it 


constvuction of — Daéisione 


| > bagas, 


Malabar Law—congid. 


LUL Senge 


“"nidtley eig "trust money in the latter’ $ hands. 
Js: ‘bound 


to tHe “tard. at od, 

Th ie ref ference to. money passing i ia circilatfoni in 
Section 64 of the Trusts "AGE means and. includes 
the passing of money in ‘the ‘ordinary ‘course of 
business nnd not the transfer of, money. by. a 
“specific act stich as pt on behalf of a. P 
to some other. 


200 07 ayya * 


mm fend Court basing ‘its decision on one A the NUN 
legal positions , 'on the evidence ón record. M 


MEENAKSHI. VETHIAR-AMMA v. @HERIYA PARVATHI 
NETHIAR, (192 5) M. W. N. 657 1012 


; nb a KT KB, ea — Deir- 
sjon against Karnavan, whether binding, 
members. — Succession — Self- auie ae Lail 


administration of —Duty of Courts. 


th ‘the absence of fraud or collisibn, : a décision 
ina Suit honestly, defended bys a Katnavan in “his 
Ieprésentütive “Capacity, i» binding . on the 





members of the Tarwad or "the: Thavazhi Whoin 


Tie reptecents. 
Under Malabar Law ‘all ‘acquisitions of a male 
meh ber. of ‘a family undispósed of at his death 
form part, of the fam ly property a ‘and “fall“to tlie 
P. 
ilaiiageihent. of the eldest, Surviving male, 
. Kallaii wi Menon v; Palat E topka: MM 
2 M. H C R- 


aas? n g a, TAMU Manggen 


d id Pa Tekyan af i the whole phe, ihi 
cfai, theim in opposition to ‘the Thavazhi. ^M 
"ABUVAKK ÁR 4. KUNHIEUTTIYALI 16 "L. W. 768 
/31 MLL. T. 389; (1923)A. 1 R. Mss . : 


‘Malabar. (Restoration’ of Order) . “Ordinance ioe 
1992); .85.:10,:11, 18 — Criminal Procedure Cade 
CAE "y. of 1898), 55. 257, 503— Refusal. to issue 
recess to witness ‘in warrant.case-—Powers of 
Special : Judge ,.to issue commission— Titegality 


—Failurs of justice. 
4 fie 


? “Under, Section . 57. “of tiie erit rag ae 


“Code in trials, of. watrdnt- “cases, “if the: teised, 
“after he has eiiféred ` upon ‘his ‘defence, “apy. liés 
‘to the "Magistrate to issue process. ior examina- 
tión:ofiwitnesses, the Magistrate's is boiind to:com- 
“ply. with theréquestunless heis setisfiec ‘that the 
“application should Be refused, on the: ‘ground that 
it is made for purpose of vaxation dO, “delay. or 


based on one of, two, alternative,’ ‘legal * ‘pogitions . for defeating the ends of justice i in which c case he 


- arising From facts stated — Préjüdic ĉe. -~> 

The karnavan of a Malabar. larwad, is.. not. 
mere trustee but his posit, On is similar, eto fhat 
ofthe manager of an undivided Hindu, -"Íásaily. 

Where a kamayan mis appropriates  jarwad 
money andgives = away to a third person, the 


examir “ed “by 


is, ‘hound. ‘fo record ‘his réasOns. | 
P The accused's sents have His detence witué" “sês 
die Judge or the Maristrate ` ‘who 
‘ad s poses of the ease is one which’has been’ Sécured 
for himeby the Céde and where the action” of the 
Court pandan him of thi? right, it must 
4 


1 
H 


Vol. 74, |.  CENERALINDEX. + 1137 
Maritime Lis copied 


| Malabar Restoration of apan - rion 


we 


E ete a 


gj 
ia s4 KESERI 


ES a ‘trial ander ths prio of. T res 
the 


End 


HD examined heat. "ue Slo i or 


assigning any reason. In Pe 'fó a "relérérice 
by the: Hig git Coutt the: Tudg e reportdd thay: bedi 


soon m3 ‘ground: tut to Gita "the Withessts 
frómi “distant” ‘places’ “would” éjtail "treasüha able 
delay, expense’ and ‘intonvefiende’: V Sh * 

"Held, (1)7that the, Special: Judge was wrong 
in refusing to igsue process "for: the attendance 
óf the witnesses as, dy virtue, of Up Q. ak thë- 


Ordinance,, he was. bonnd | to fo the pró oc cedr uté 
w flowntin section 2 257 oft the. SCR Flosedure 
odej ' 


` GY that epia as the powets of a Special 
Judge undef $ettion 16'0f ‘the Ordinahte’ svete oar 
fined to those of “a: Maxis frate and did Hot 
include those of a District Magistrate or 4 Presi- 
dency. Magistra é'theissue of à coilmission# by, We 
under PIE 503, cina d Pigredure [rA 


sil ra vires; 


the 
fie Judge was PRU E ji eio ii 
ri ; 4y BM. Tee J. dot "11925) ? M? 
y Ñ: 25871 16: US "Bag zy Cr. Iz J bc 
Malabar tarwad—K anom granted by "kafnavan— 
Anandrayans, . whether „entitlet, to redee — 
Coliusion-— Prejudice; roe 8 h BAC eia ie heeuh 


The E EAE. of a Malabar, fareed are 
entitled to maintain a suit ‘fot redemption of a 
Banom. granted b by het “Rarnaban: on . von of 

der ALS adim Zab Sth, rt ten Wi ds goss tin Leth v6 
special, rizgumtances, such ad a eriten oi 
Sollusion, bets wee ue he fa ayn a ban pros füneuida 
,of ' ptejird, ce to the eT apad perit" “aby Sate 
(Continiiarice of the” Fonda Pr SEP RSL HO en 

Mane oth" Weels]* " Ghappan v. Puthanpurayll 

anu; 15 Ind Cas: 587; 37 M7430: DS ET Sig: 
Qaprahal Thazath¥: Clasich 4 Pajlikal, -55 Ind. 
Cas. . 7601! 43 M. 393; 38 M- LE. "205;1 BLEW. 
206: (ija WIN. 279! 22:M. LT. 163, , dis 


tinguished.” UM KA ANRATRAYARARIV HE papaka 


ANNA UMMA MANAN DHA YANG YARAPP- 
ge ub Win. 18; 1 23 A T o - 66 
i Vp NE S Pu 3 P I 3i 
: zitime Law car PES. E pages, security. j = 
Chiat. TR. Hh eT S (e d pem 


Seamen Jave #triple se curi kor yi yaga 
namely,’ tlie” tveégel, athe Y tower à nd dui que 

The, gerin -sa "is, notc Ups "tho 
actiially. Se art ir inthe * BA UAE e 

hip. MER hoi ^is eg A Ya atap taphed 
the ship aud who contributeS?tó "hes '$ticce Gral 


handling i ig s seme E je TE, at, pow 


no . 


‘one rope ate 
PS. CAT "d ef puse C ie sedan.” 
A Master. of; ship 1 $ d ur p from 
Pee. A Mà tus" STE a - 


OL —— SCOBIPrOmi se by pr ear 


the owner the wages and oer charges paid 
As him to the ¢ ae Engineer. € J. R. B. MoR- 


RA L; à t . 
xe 


MUL 
rome - 


Li $970. 29; (1923) a: , 
287 


x Mais iMt decree — us cP 


Omission! Off profits—-Commissione~ appointed to 
ascertain" profits — Remedy—. Revision— A ppeal 
~<Appointment, of Commissioner —Method 0: 
challenging correctness of ordgr— Appeal against? 
Pal decrees. Revi sion again stinterlocutory order. 
If ‘the right to“ mesne profits is ne atived in 
the’ 3 prelininiry decree and-no appeal’ preferred 
against.the order disallowing 4 them the question 
caritiot:be" raised again at the stage of passing the 
fiat’ ‘detec: “but ifthe amiss ion to provide for the 
meSne — profits in ‘the preliminary decrée is dite 
t dnadve tence, the question cannot be treated 
um alone [y Xontmaed dip p tlie’ ‘Passing o! of-the 
"Gulusam Bivi v. Ahmadsa. Rowther, 5r. Ind. 
Casi'T4o; 42M. 296; 9 p w- 541; (1919) f. W.N. 
264; doubted.” Poy 
“Where” as ‘preliminary deerce omits by inadver - 
tence to provide for mesne prcfitsand later ori a 
Coihniixsioner,is appointed foizscertain the same, 
Whethersthe: 'orderiof | kis. appointinent is corréct, 
or^: incorrect, “the. proper method” of challencing 
E is not a revision: *put an “appeal against the 
E um dsa Rowth Ind. 
v. Ahmadsa Rowthey, 51 In 
Cas" T0742 Mi 206: ot 341° (19:0) Of W. N, 
284; ae ibt MW" Hussdin’ SAHIB v HAMMAD 
SAHEB, :6 L. W. 212; 31 M L."T. 150;t *(1922) 
Me We ZN. 562 i (1923) A. LR.(M)43 ^ "B 
Minor— A rbi trati on awar i — Minor part yn Com- 
"NBromise^ Tori"fresh submission ‘to arbityation— 
Court ably "o; E to minor—Civil. Proce- 
dure: "Code™ (TUE V of 1908), Sch. IT; 


MPSIUE ‘an ac 


” whee 


£5 ariittration award” is binding on the 
ps rti y where: éne ofthe "parties" to it is à minor, 
js. "odi dot" ‘uphold 'a'compromise by 
Hie pai at ties tarer thd"! üispite-to arbit@ation “a 


SECO 1 “me, “unless tli& award isset asiđeʻön any 
ot the grounds "ieitioneu'in-Schédule Second to 
‘the Cing: ‘“Procedité .Code'or unless‘ ‘the ‘Court 
célsrders' (Wé ‘coimpromisé to be'*in the interest 
bitte minot!' -. ^ 
Per Walsh, J. —The jurisdictioit of Equity 
Cotitts over. the interests ‘of a minor has. always 
Heén-cohsigered ; ‘parental did et" vety. solemn 
obligation, atid a fudge sitting in any * civil suit 
fias to (xer¢isé! that: Jurisdiction ` „when the facts 
rise’ asd tke question" oi^ a ininóf's consent is 
ih volv-di No sontract amounting to an Apparent 
Sürtcnderfbr- Variation of ua infant's tight ought 
-tonbé sanctioned Gr, Jistened ‘to “for ğe minute 
by any Court without: Satisfying” its mind’ that 
the Ben roposed: ; artangenient i is bona fide, intendéd 
e'Déneft of Qe mitior. AJ HINEU SINGH v. 
Tar fae Mon ar A LJ: Br (1923) A. PR. (A) 
267: 454 863 
Ag NG jm 
“aside: “compromise ün ground that plaintiff had 
"attained mhájority before" fom promise, whett er 


matah C 5 


' parties to it unless it is set aside. 
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1132 | " INDIAN CASES. "[r923 
MERI ME Node 7 L wm LC nag Ui) re 
Minor—eontd. i MUS s R Minor—concld. 


A quondam minor cannot maintain a suit’ for 
a. declaration that a decree passed against him 
on a compromise accepted on his behalf by his 
guardian ad tem with the consent of the Court 
shall be of no effect on the ground that at the 
time of the compromise and decree the plaintiff 
had become sui juris and, consequently, was not 
represented before he Court. | 

Bibee Solomon v. Abdool 941zeez, 6 C. 687; 8 C. 
L. R. 1693 Iud. Dec. (N. S.) 446, Biraj Mohini 
Dasi wv. Chinta Moni Dasi, 5 C. W. N. 877 
and Surendra Nath Ghose v. Hemangini Dasi, 
34 C. 83, distinguished. L GHULAM : NABI a; 
BASHESHAR MAL, 4 L. L. J. 298; (1922) A. I. R. 
(I. 407 © ' , 608 


——— De facto trustee, transactions by—Execu- 
tion proceedings by minor on altaining majority 


"Where a minor on attaining majority conducted 
the execution proceedings of a decree obtained 
by the de facto trustees of his monies and obtained 





* 


ayment; . < ; 

Held, that this did not amount toa ratification 
and did not estop the minor from" bringing any 
claims which he may have against.the trustees. 
A FAKIR CHAND v. NANUG RAM 721 


ale of minor's property by ‘person acting 
as guardtan—Sale, tothird person by minor, 
afier attaining majority —Possession, sutt for, 
maintainability of. . 





A judicial sale is binding on the persons who ate 
But a petson 
who has the right of avoiding a private sale exc- 
cuted by another may elect to avoid it merely 
by sclling the property to some third person on 
the footing that the prior sale is, not, binding on 
him. The result of sucha saleis that the vender 
has a complete title from bis point of view though 
it will Wecome effective onlyif the Court ultimately 
tinds that the prior sale is not binding on him. But 
-ontingent on that event, the vendor has got not 
merely a bare right to sue but a complete title 
to the groperty which in law is asfienable. 

Malkarjune v. Navhar:, 25 B. 337: 5 & W.N. Io 
2 Bom. L R. 927; 271. A. 216; 10 M. I, J. 368; 
7 Sar P. C. J. 339 (P. C), Muthukumara Cheily 


v. Anthony Layan, 24 Ind. Cas. 1204 38 M. 867; 


15 M. L. T. 361; 29 M. L. J. 617, Iutzray v. Cave, 
(1905) 2 &: B. 364; 74 L. J. K- B 829;93 L. T. 499; 
54 W. R17: 21 T. L. R. 612, Prosser v. Edmond, 
(1835) 1 V. & C. 4851 4x R. R. 322; 160 E, 
R.196, Krishna Dhone v. Bhagabaf? Chandra, 
34 lnd.9 Cas, 488, Ganpai La! v. Binda- 
sini Prashad Narayan: Singh, 56 Ind. Cas. 274; 
47 I. A. $1; 18 ALL. J. 555: (1920) MW. N. 382; 
12 L. V. 59: 39 M. L. J.108; 2,U P.L.R. (P:€.) 
103::24 C W.N 954;28M. L. T :430; 49 C 2924 
(P C), distinguished, PEE 

The motrer of a minor, as his guardiap, alienated 
Certain propertics belonging to the minor. The 
minor on attaining majority, sold the- properties 
to a third person ignonng the, sale .by his 
guardian, on the footing that uo valid title was 
conveyed by iti * , 


` x 1 ; ' S 1 

Heid, that a suit by.the vendee from the minor 

for possession of the properties « as not ‘bad ‘for 

want ofa prave: to set aside the alienaton by the 

minor's mother. M Purmvwu  KAMRAJU v, 

CHUNDURI GUNNAYYA, 45' M. ^L. J. 240; 18 I; 
W. 233; (1923) M. W. N. 756 


Mortgage -Lease in favour of morigagor—~Distinc? 
transactions—Suit on lease—Subsequent. suit on 
- mortgage, whether barred— Civil Procedure Code 
(4ct V of 1908), O. I T, v. 2. v. 


Where a mortgage and a lease of the . mort- 
gaged property in favour of the mortgagor 
are executed on the same day but the mort- 
gage-deed ,contains no reference’ to. the lease 
and the mortgagee is not restricted in his choite 
of tenants the mortgage and the lease are. two 
distinct transactions even thoggh the amount of 
rent is equal to the amount of interest. - 


_, In such a ĉase a suit for rent on the basis of 
the lease, would not operate under O. II, r. 2 
of the Civil Proceduré Code to bar a subse- 
quent suit on the'mortgage-deed to recover the 
money due thereunder, mS 


Muhammad Hussain v. Abdul Ghafur, 55 Indi 
Cás. 102; 3 L. 1; 8 P. W. R. 1922; (1922) A. I. R, 
(I) 177, followed, 


n Natha Singh v. Chunnt Lal, 47, Jnd ‘Cas. 264: 69 
P.R. 1918; 112 P. W. R.ro18; 117 P" L. R. rar8, 


distinguished. L RALIA RAM ~. AMIR CHAND, 
(1923) A. L R. (L) 203; 4 L. 5235 L. L: J. 
2597 A "ME E 122 


— —— Movigage of moveable property—Posses- 
sion, not given—Mortgagoy disposing of preperty 
, "Mortgagee, rights of. "a 


?. Where, in the case of a mortgage of moveable 
property, possession is not given, and the mcrt- 
gagor disposes of the mortgaged property to a 
third ,person, the mórtgsPre cannot follow the 
property into the hands of that third person unicés 
he can show that that pereon had, at the time 
he took the property; notice of the ' mortgage. 
LB MAUNG .SHwk HNWVIN, v. For CHAND, 
(1923) A. 1. R. (R.) 60 = = 52 


- Morigagees, several—~Suit by one mortgagee 
to vecovey his shave of morigage-money. ` 

Where one of several mortgagees brings a suit 
to.recover only his share of the mortgage-money, 
he is not entitled to bring the whole of the mort- 
gaged property to sale to realize simply his share; 
heisentitled to recover his share of the mort- 
gage-money as against a ie lend ‘part of 
‘the mortgaged property. A MOHAN.LAI v. Pna- 
SADI LAN, 45 A. 46; (t024) A. I. R. (A.):11,. 999 


Movigasor deprived of portion of mort- 
: ` gaged tvoperty—Substituled. — security, -doctrine 
of, application of. ' 2 i 


` The doctrine of substituted security only applies 
whtre possession of a particular property has been 
awarded to the mortgagor'in.Meu of an uwdivided 
“Share “in*the whole property whith. was the sub- 
ject of partition. It does ndtapply when the en. 


—À- 





“ 
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Mortgage—contd; Mes 
e "E g : ‘ | 
tire , propérty mortgaged belonged to the mort- 
gagor, añd a person with no, title subsequently 
obtaifed possession of a portion of it behind the 
back of the mottgggee. “A AFTAB BEGAM v. 
MUHAMMAD AYUB, 21 A.L. J. 607; 45 (A) 653; 
(1924) .A. I. R.-(A.) 65 94 
— Prior and subsequent morigdgees—Equity 
‘of redemption, purchase of, by prior mortgagee, 
` effect of —Priority — Usufructuary | mortgage— 
Possession not delivered— Interest, whether can 
be elaimed—Decree for sale on subsequent 
~" morteage, form of. d M 
A prior mortgagee who has purchased , the 
equity of redemption isentitled to hold'up the 
earlier mortgages which are satisfied out’of the 
saje consideration as a shield against any attempt 
to deprive him of the property. 
''"When, a usufructuary mortgagee is unable to 
obtain possession: df- the- mortgaged property and 
there is a definite covenant in the mortgage- 
deed that, in, the: event. of-his being unable to 
obtain possession, the mortgagee would be 
entitled to interest, he can claim interest on the 
mortgage amount. : 
--A prior, echarge-holder- in possession of the 
mortgaged property is not liable to have his 
possession disturbed until his eharge is paid off, 
. A decree for sale on a subsequent mortgage 
-provided that if the decree-holdex fajled to pay 
off the prior mortgagee by the date fixed the 
latter would be $tliberty toapply that the suit 
"be dismissed; . ' 





.; Held, that the condition laid down in the ` 


decree giving the option to the prior mortgagee 
was perlectly valid. A PHUL CHAND v. SURI, 
(1923) A.I. R. (A.) 457 : 88 
———— Prior and subsequent -mortgagees—Sub- 
_ Sequent mortgagee agreein? to pay off trior 

morigzgee— Pricrity—— Prior morizagee purchasing 
- equily. of redemption, postticn of. 

A prior mortgagee who takes a further mort- 
gage of the property and agrees, out of a portion 
‘of. the consideration left in his hands, to pay off a 


= 


mortgage on the property executed between his. 


‘first and second mortgages and fails to do so, 
cannot, as agaimst the subsequent mortgagee, 
‘claim priority inrespect of the sum due to him 
,on his prior mortgage whieh was incorporated in 
the cousideration for his second mortgage. 
Muhammad Sadiq v. Ghaus Muhammad, 7 Ind. 
as. 200; 33 A, 101; 7A. L. J. 914, followed. 
`` Where the purchaser of an equity of redemption 
who is also a prior mortgagee allows his claim on 


‘the prior mortgage to become barred by time as : 


against a subsequent mortgagee, he cannot, as 
against the latter, claim priority in respect of the 
amount of his prior mortgage.9 “A MAKHAN LAL 
wi NATTHI 21 A. L. J. 382; (1923) A. I. R. (A. 
LOBOS = . 64 
— Prior and subsequent simple morigages 
t. ~-Execution sale under second morigage— 

Subsequent sale under pmor morigage—Suit for 
.. possession by priog morigagee, maintainabilyy of. 
-_A second mor(gagee entered into pof$session 
of the mortgagtd pro berty in execution Ófa decree 
“for sale obtained in a suit on his moriwage to which 
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a prior simple mortgagee was not made a patty. 
The prior mortgagee subsequently purchased 
the same property in execution of a dgcree for 
sale obtained in a suit on his mortgage to which 
the second mortgagee was not made a party. The 
prior mortgagee then brought a suit against the 
second mortgagee for recovery of possession of 
the property, and, in the alternative, for a con- 


‘ditional decree that the defend&nt should redeem ° 


his mortgage and in tase of his” failure to do so, 
he, the plaintiff, should be put in possession of 
the property in dispute: ies 
Held, that the suit was misconceived and should 
.be dismissed as the plaintiff had’ no right to the 
possession of the property under his simple mort- 
gage on which he based his title. . 
Madan La! v. Bhagwan Das, 21 A. 235; A. W. 
N. (1899) 41; 9 Ind. Dec. (N. S.) 859, followed. 
' A RAM NARAIN v, SOMI, 45 A. 189; (1923) A. I. 
`R. (A) 449 27? 
Prior. morigagee, whether can sue with- 
out impleading subsequent morigagee—Mortgagee 
holding two different mortgages on same property 
—Swit lo enforce morigage—Cause of action 
—Morigages, whether separate subjects—~Court- 
Fees Act (V II of 1870), s. 17. 


There is nothing in law to prevent a prior 
mortgagee from bringing a suit to enforce his 
mortgage withont impleading a subsequent 
mortgagee. . | 

Apetson holding two mottgages from the same 
mortgagor hypothecating thesame property and 
even when the due date in bothis the same can 
bring suits separately on both bonds; in other 
words, he may sue on the first mortgage without 
joining the second mortgage and vice versa. 


Nilu Roy v. Asivbad Mandal, 60 Ind. Cas. 809; 
33 C. L. J.232;25 C. W. N.129, followed. 
' The causes of action on both the'bonds are 
separate and the mortgages are separate subjects 
within the meaning of section 17 of tlf Court- 
Fees Act. Pat WAZIRI BEGAM v. SASHI BHUSAN 
RAI, 4 P. L. T. 546; (1923) Pat. 293; 2 Fat. 874 820 


= n Redemption— Clog on equity gf redemp- 
© tion— Ing term-—Onerous conditions, 


- 


hs b cies d 

A mortgagee cannot be allowed.to fetter re- 
demption by terms which are unreasonable or 
oppressiv®, An agreement made at,the time 
ot the mortgage between a mortgagor and the 
mortgagee cannot operate to make that mort- 
gage irredeemabie. Incidental to every mortgage 
is-the ri 
is called his equity of redemption. The right to 
redcem is so inseparable an incident of€& mortgage 
thatiit cannot be taken away by an express agree- 
«nent ‘of the parties that the mortgage shall not 
be redgemable or that the right shall not be 
‘exercised except in a particular manne? or under 
certain’ onerous conditions. If the conditions are 
one-sided and designed to thwart or defeat redemp- 
tion. equity willinterpose infavourof the mort- 
gagor and relieve him of the oppressive conditions 
which unreasonably hinder refemption without 
interfering -with what might really be due to ‘the 

e 
a 
. 


t of the mortgggor to redeem it, which © 


# 


^ 
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mortgagee on account of the principal and interest 
secured by the mortgage. —" 

A long tetm may not by itself operate as a clog 
on the equity of redemption but where such along 
term is accompanied, bv other conditions, rendering 
redemption éxtremely difficult and onerous 

"without any corresponding benefit to the mort- 
gagor, the, mortgagee cannot be allowed to take 


‘advantage of thosg conditions to defeat the right 


of redemption. . 


. « i 
Each case must, however, be decided on its 


own faci% and circumstances. There is nothing 
more dangerous and misleading than to apply 
the inferences to be drawn from one set of facts 
to.the facts and circumstances proved elsewhere, 


A mortgage was made for a period of ror years 
and it was provided that the mortgagee would 
remain in possession for that period and enjoy the 
usufruct in satisfaction of interest agreed upon bet» 
ween the parties and that on the expiry oi the said 
period the mortgagor would be entitled to obtain 
possession of the mortgaged property on payment 
of three times the principal money. There was 
a further provision that the mortgagor would 
hot be entitled to a rendition of accounts or the 
re-payment of the surplus profits, if any. but that 
the mortgagee would be entitled to claim any 
deficit from the mortgagor. The net profits of the 
mortgaged property were estimated and found 
to.be sufficient to pay the interest settled to be 
payable: zx 


Held, that these covenants taken together 
operated as a clog on the equity of redemption 
and that the mortgagor was entitled to claim 
redemption before the period fixed in the mort. 


gage. 
> Saheb Bakhsh Singh v. Mohammad AH Moham- 


mad Khan, 58 Ind. Cas. i15; 7 O.L. J. 389 
Zulfiqar Als v. Suraj Prasad, 68 Ind. Cas. 998: 


9 O.L J. 365; (1922) A.I. R. (O) 22r 
Genu Tukaram Tupkiy v. Narayan 
hane, 49 Ind. Cas. 258; 45 B. t:5;22 Bom. L 
R. 1147, distinguished from. O ABDUL HAKIM 
v. SAJJAD Hussain, 100 L. J. 46; 26 0. C, 2cg. 
9 O. & A. I, R. 733; (1923) A. IR. 209 
E 5 è 304 
-— igto morigages on same bro bye 
Covenant to redeem together—Clog on en ban 


A person" whe had executed u 
tuary ntortgafe of his property, ism 
again to the same mortgagee, and it Was agreed 
that in case interest on the amount Bébujed b 
the second mortgage was not paid annually, the 
mortgagee could, if he%o desired, sue @5 recover 
the money due.on the second Mortgage. It was 
also agreed that the first mortgage would not 
be redeemed without the redemption of the seco 
mortgage*being effected : ng 
Heldgthat the condition wás a clo 
saulty Hi eR and the bou ore 
redeem the -ürst mortgage alone with 
ing the second. green; 
Har Pershad v. Ram» Chander, 63 Ind 
A. 371 (1922) A. £ R. (A). 174, distinguished," 


and 
Raghu Tam- 
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Statute. » : 


[1923 
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Kesar Kunwar'v. Kashi Ram, 30 Ind. Cas. 777° 
13 A. L. J. 889; 37 A. 634, ' followed.” ‘A MAKHAN 
LAL » KISAUN LAL, (1923) A. I. R. (AJ 454, 390 
Muhammadan Law—Gift, requisites of —Presump- 

tion from possession. rg, ee tes 

Under the Mubammádan Law a gift can be 


[E 


proved. 
e $ man might ailow his property to be recorded 
apd possessed by his sons without àny intention 
thatthey shoud be owners of it; aS, for instance 
" te 027^ c» yata 7S" Bas a 
if he wishes to baffle his creditor’, Wut, iù the 
absence of a formal declaration ‘of gift; a gift 
caunot, under the Muhammadan Law, be pte- 
sumed from the mere fact’ of possession. O KHALIL 
ULLAH SHAH v. Ewaz ALI, 262. C. 128; (1923) A 
I.R. (O.) 214 4 M D ac: 


6 
Wagt — Alienation by lyustee—- Beng 
ficiary, whether can sue for recovery of possession 
—Mussalman, right of, to maintain” action 
against mutwalli—Couris, powers of—Spécific 
Relief Act (I of 1877), s. 42—Swit for declara- 
tion that alienation by trustee is^ ellegal, whether 
maintainable—Consequential _velief-——Limitation 
Act (IXof 1908). s. 23, Sch. I; Art.120—De- 
clavatory velief—Recurring cause ‘of’ action— 
Starting point of ee Gee ne bee 

A beneficiary of a trustin respect of a Muham- 

„adan wagf interested in the maintenance" ‘of 
4 mosque or other charitable institution may, 
without having recourse to the provisions of r.'8, 
O. 1, Civil Procedure Code, and without suing in 
a representative capacity on behalf of the "other 
beneficiaries, sue for recovery  of,possession _of 
property ‘wrongfully alienated by the trustee 
and for the incidental declaration that.the, prop- 
erties are the subject of the trust and that they 
cannot be alienated. : 

Delrus Banoo Begum v. Nowab Syud Asgur 

Als Khan, 15 B. L. R. 167; 23 W. R. 453; dis- 
approved. 

Jan Ali v. v. Ram Nath, 8 C. 32; 9 C. L. R. 433; 
4 Ind. Dec. (N. $.) 21, Zafaryab Alin. Bakhtawar 
Singh, 5 A. 497; A. W. N. (1883) 91; 3 Ind: Dec, 
(N. s.) 432, Jawahra v. Akbar Husain, 7 A. 178; 
A. W. N. (1884) 324; 4 Ind. Dec. (N.'S.) 390 
(F. B.:, followed. ; 

Every Mussalman who derives any bene 
from such a wagf is entitled to maintain an action 
against the smutwelli to establish his right there- 
to ot against a trespasser to recover any portion 
of the wagf property which, has been misappro- 
priated without joining any qther person who 
may participate with him in the benefit, an 

Kazi Hassan v. Sagun Balkrishna; 24 B. 
170; i Bom L. R. 649; 12 Ind. Dec. (N. $.) 65x} 
Afiman v. Hamid-ud-din. Husoin, 51 Xn , Cas. 
79% 58 P. W- R. torg, followed. ae NS 

The power of the Courts in India to entertain 
suits of a civil nature does not carry with it the 
genefak power of making déclarations except 
in so fares such+power, is, expressly covered’ by 





; 


ordina 
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* , Courts'have paid more régard to the protection 
of trust property -than to the. protection of 
the aliefiee from the trustee, and even if the gsautor 
has fimself been implicated in the abuse of the 
trust, the Courts wil interfere at his instance to 

"prevent'a répetition of the abuse though his 
previous conduct might be a reason for exclud- 
ing him ffom the administration of the trust 


property. 


Where a transfer is void in law no question : 


of equity as between the transferor and the trans- 
feree can arise. h 

_ A, declaration, obtained in a suit for posses 
Siotis merely ancillary didis generally urinecessat y; 
but where the ‘cause. of action is based upon 
‘a, shadow Cast upon the title of a person who 
is not entitled to conséquéntial relief at the mo- 
ment, limitation must run from the date on which 
the'challénge to his title commences. 


The "principle of*section 23 of the Limitation, 


Actcah have noapplication to a declaratory suit 
‘and there Is nò recurring cause of action for a 
declaratóry relief. 

Plaintiff, a member of the family of the 
founder of a'charitabe wagf, sued for a de- 
‘claratioti that the defendant had-no proprietary 
tight in the wagf properties and that a 
mortgage Bond executed by him imn respect 
‘to “those “propertits and the auction-sale follow- 
ihg thereon were illegal and inoperative: 

..., Held, (1),that consequential relief being clearly 
“available to the “plaintiff, he was not'efititled to 

a mere declaration; , Ore 
., , Deokali Koer v. Kedar Nath, 15 Ind. Cas. 427 
16'C. W. N. 838; 39 C 704, fdllowed. | 
— Ashraf Alis. Mahüikmad Nurájjdina, 4g'Ind. 

Cas. 355; 23 C. W. N. irs,‘ distinguished. 

. (2) that tHe’ suit ‘was governed by Art. 120 
“of the, liinifatiol Act gnd' Having beeh brought 
“more thah 6 yéars from" the date of the alieiia- 

ion Was" tinié-barfed. 

.lhazhe Vitil Paniheeradi Ananda Varar v 
"Kavinrpreth Illath Vasudevan Nambudiri, 8 Ind. 

57; 9M. L. T 249; (910) M. W. N.. .594, 
‘followéd. Pat MUHAMMAD FAHIMUL-HUQ-v. JAGAT 
“BALLAV GHOSH; 2'P8t.391; (1923) A. I. R. (Pat) 

478; 4 P. L. T. 675 408 

—— Wádi—DéM "of Wadi, construction 

of-—-Wagit ‘old and  infirm—Waqt of cash, 

. whether, valid —Suit" to set aside wagt-—Limita- 

‘tion Act (IX ‘Of 1908), Sch. T, Art. 91—Livii- 

tation bar apparent on the. face of it—Duly 

of ‘plaintiff. ` : 

The principles’ of law applicable to a parda- 
‘nashin Woman ` cännöt be extended toa man on 
the"ground “that ‘hé-happens to be old and not 
àin.robust health. e. — 

According to Muhammadan Ia a wagf of cash 

‘is valid. , | h 4 : 2 

-Ameer Ali, Vol. T, p.246 (4th Edition yand Tyabji 
-pp..374,.578 and 579 (2nd Edition), followed. 

When a Suit or an application is, on’ tke face of 
it, barred, it is for the plaiatiff or  .pplicart 





* tosatisfy thé Court of the circumstances‘ which 


could prevent the Statute from having its 
1 effect, e : d . d s ? 
- : 
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Purna Chandra Man abv. Anukul Biswas, z 
-Ind.'Cas.'844; 36 C. 654 ‘at p. 6 7, followed. 
Iñ a suit to set aside a -wagf it was found that the 
exécutant'of the deed of wagf was in‘ a "position 
"io exercise a free and unfettered judgment with 
full Ehowledge of what he' was, doing. On an 
interprétation of the deed, iteappeared that the 
executant had appointed himself mutwalli, that his 


possession of the wagf proper continued with « 


him as before and that hé had:declared that he 
would in his lifétime perform every wagf duty 
and not incur any such expenses or m&ke any 
Such private transfer for household purposes 
in respect of the wagf property as might tend to 
reduce it: 

Held, (1) that the deed of wagf was not vitiated 
p undue inflùence and was binding on the plaint- 
1119; T 

Wajid Khan v. Ewaz' Ali Khan;'18 C. 545; 
18 I. A. r44; 6 Sar. P. C. J. 46; Rafique & 
Jackson's P. C. No. 123; 9 Ind. Dec. '(N. s) 
364 (P. C), Sital Prasad v. Parbhu Lal, 10 A. 
535; A. W. N. (1888) 221; 6 Ind. Dec. (N. s.) 
360, Bai Mamigavri v.  Narondas Callian- 
das, 15 B. 549; 8 Ind. Dec. (N. 5.) 371, Lakshmi 
Doss v. Roop Laul, 30 M. 169; 17 M. L.J, 19 
2 M. L .T. 4 (F. B), distinguished. 

(2) that not having been executed under undue 
influence, the period to set it aside started ‘from 
the date of execution and the suit was, theretore 
time barred; 2 E 

(3) that the wagf was not invalid for want of 
possession because the executant’s declaration 
in the deed was sufficient to prove a change in 


‘the nature of possession. QO WAGUB BEG v. 


RASUL BEG, 10 O, L. J. 86; (1923) A. I. R. (O.) 

254 4 . ^ we x r 517 

— —————— Wagi—Wadgif ‘first -Mutwalli Muta- 
tion of names noi ‘affected, ‘effect’ of —Waqif 
and his wife retaining ‘control ovér wholé income 
for their liues-—Waqt, validity of. 

If a person dedicating his property appoints 
himself the first Mutwalli and holds thé prop- 
erty  as'such |Mutwalli, ‘the wagf is -not in- 
valid for wantof delivéty ‘of possession even 
if the. wagif has not got the mutation of his name 
effected “as such Mutwalli, e 

e Mohasmmdt Abdul Jalil -than-v. Mohammad 
Uhedullah, Khan, 62 Iud. Cas. 725; NGA. L. J. 


` 227; 43 A. 416, followed. 


If a wagifreserves the wh le of'the ineome 
of the wagf property, as-distinct from “the cor- 
‘pus, for his life or for his life and'.after him 
‘for the life of his wife, the wagfis still valid 
if the propérty is ultimately devoted ‘to the 


tproper object of the wag/* 


Jaun Beebee +. Abdollah Barber, (1838) Ful- 
ton 345; rInu. Dec (0.5) 848, Cassamally Jai- 


"Yajbhoy Peerbhoy v. Siy Currimbhoy Ebrahim, 


12 9nd. Cas. 225; 36 B. 214; 13 Bom. I; R. 717, 
“followed. €.A' MOHAMMAD ZaArN-KHAN v. NURUL 
HASSAN-KHAN,;21 A-L. J. 650 "149 
“Municipal ¢Octroi '"Sohedule:-Value of goods 
"prescribéd-—Octroi, “whether can be'charged:on 
aêtual “value,” See CONSTRUCTION - oF DOCU- 
7 MENT - 205 


wa 


113b : 


Negotiable Instruments -Act (XXVI of 1881), s. 7 
—Acceptance, method of—Orel acceptance, 


when binding. 


A hundi can be accepted only by the drawee 
signing his acceptance thereon, a verbal accept- 
ance will not be binding, except possibly by local 
custom, which to be effective must be specifically 
set up and proved by evidence. A DAWARKA 


Das-AJODHIYA PRASAD v.  LACHMI NARAIN- 
GIRDHARI LAI 692 
s. 87. 59e Promissory NOTE 20 


Oaths Act (X of 1878), ss. 8, 9— Agreement 
to age by oath of opponent, validity of— 
Ordinary oath—Court, whether can go behind 
agreement— Revision. 


An agreement by a defendantin a suit to abide 
By the oath of one of the plaintifis is binding, 
and the fact that the oath to be taken is in the 
ordinary form and is not specifically covered bv 
sections 8 and o of the Oaths Act does not affect 
its validity. 

Muhammad Asghar Ali Khan v. Muhammad 
Imtiaz Ali, A. W. N., (1898) 200, Kesho Ram v. 
Peare Lal,71lnd. Cas. 761; 21 A. YJ. 299; 
(1923) A. I. R. (A) 443, followed. 

Inasuitona pro-note, the deiendant agteed 
to ab de by the oath of one of the plaintiffs. The 
required oath was taken and, on the basis of 
this evidence, the Munsii decreed the suit, 
On appsai the District Judge remanded the case 
for further evidence on the tacts : 

Held, that the Siscrict Judge acted illegally 
aud with material irregularity in entering into 
evidence on the question of consideration and in 
sett ny aside the decree of the Munsif. A MITHU 
LAL v. SRI LAL : 918 
Opium Act (I of 1878), s. 3—“ Special empower- 

ing,’ what amounts to, See CRIMINAL PRO- 

CEDURE CODE, 1898, $. 30 95 
Oudh Civil Courts Act (XXXI of 1871), ss. 29, 30 

Seg CONTRACT ACT, 1872, S. 62 42 

.Oudh Laws Act (XVII of 1876), ss. 14, 15— 


Pre-emption decree—Extension of time—Pay- 


mentinio Court, whether necessary—Benamidar - 


of vegidee, whether can object—- Vendes obtaining 
payment outof Court after date &xed for pay- 
meni—& stoppel. e 


A Court which has passed a decree for pre- 
emption hasgno*jurisdiction to extend the time 
for the payment of the purchase-money fixed 
‘in the decree, andinordertorender the payment 
valid, the money should be paid into Court. A 
vendee, however, who, by inducing the pre-emptor 
to believe that he would part with the property 

' on rec@ipt of the purchase-money even after the 
due date, obtains the purchase-money from him, 
‘is estopped from contesting the latter’s right 
to execute the decree, : ] ° 
A'benamidar for the vendee who hano interest 
` inthe property has no right to object tothe exe- 
- cution of the decree by the pre-emptor where 
: the vendee himself is estopped frdhn objecting. 
- O SHAMSHER SINGH v, RAM KALI, 9 O. & A. I, 


- R. 424 , 484 


İNDİAN. CASES: 
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e i :. 
ss 14 15— Pre-emption derree— Failure 
to deposit purchase-money within time— Loss of 
right— Appeal, whether competent, 
Where a pre-emption decree under section 14° 
of the Oudh Laws Act directs payment df the 
purchase-money within a specilied time and the 
plaintiff commits a default in making such pay- 
ment, the decree becomes void, and under the , 
provisions of section r5 of the Act, the right 
of pre-emption is lost. ; 
Nor can the premptor prefer an appeal there- 
after as there is no decree in existence; O IMAM 
DIN KHAN v. ABDUL SATTAR KHAN 82 


e : 

Oudh Rent Act (XXII of 1886), s. 108 (10)— 
Jurisdiction of Civil: and Revenue Courts— 
Suit to recover occupancy holding on basis of 
Hie, whether cogmisable by Civil oy Revenue 
Courts. e 


Section 108 (ic) of the Oudh Rent Act has no 
application to a suit for the recovery of an occu- 
pancy tenure based on title, where the plaintiff 
has not been in actual occupation or possession 
of the tenure. Such a suit is not, therefore, 
cognizable by a Revenue Court. f 

Raghubar Dayal v. Chandan, 10 0.C.,23. Chan- 
drika Bakhsh Singh v. Raghunath Kunwar, 18 Ind. 
Cas. 284; 16 O. C. 105, followed, 

Jagra v. Kalpi, 33 Ind. Cas. 270; 2 O. L. J. 
750, dissented from. O ASHIQ ALI r. GHULAM 
SARWAR, 90. & A. I. R. 521 558 


———— 8. 108 (16)— Jurisdigtion ‘of Civil and 
Revenue Courts—Suit by pattidar to rezovoy - 
revenue paid from sub-pattidars. zi 
A suit by a pattiday to recover from the sub- 

pattidars the amount ot iund revenue paid by him 

on their account is cognisable by a' Civil Court 
and not by a Revenue Court, as the parties are 
not co-sharers within the meaning of section ro8 
clause (16) ot the OudH Rent Act. O BENI 

MADYO v. SHAMSHAD ALI, 26 O.C. 56; (1923) A. . 

I. R. (O.) 238 |" * .. *. 858 

Partition—Record of Rights, preparation .of—— 
Collector, duty of. A ; ji 
When partition is made, it is the duty of the 

Collector or- Assistant Collector. to. prepare a 

‘fresh Record of Rights. "A 

Daiganjan Singh v. Kalka Singh, 22 A.'x; 
A. W. N. (1899) 111; 9 Ind. Dec. (N.s.) 1035 
(F. BJ), followed. A Sma RAM TEWARI v. 

. FAUJDAR Rat, 45 A. 490; (1923) A. I, R. (A) 525 

15 


Partnership, dissolution of— Accounts not seittcd — 
Goods purchased before but recewed after dissolu- > 
tion of partnershtp-—Profits, whether to be account- 
ed for—Contract Act (1X of 1872), s. 263.. 


Piaintiff and gefiendant entefed into a partnership 
tor carrying on a business. The partnership 
was subsequenily dissolved, but all that was 
done at this dissolution was the division of the 
"Stock in the shop between the partes.. No ‘ac- 
counts “were settied on that date. .Before.the 
dissolution of the partnership orders had been 


flaced“for the purchase of certain goods on bebalf e, 


of thg firm and the paynignt of the giice was — | 
s e bd e `. . E 


e - 
. 
e 
2 


e t 


, ta , 
E ' 
e i 2 
» 
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l fatal ; 


also made on behatf of.the:firm; bnt ‘the goods wasa :donbt as“to:- whether P. struck theerdict 
were.received after the dissolution of the. partner- - blow! The ‘Sessions ‘Judge accepting the v`, 
ship. The defendant, sold. -those :goods..9.The., as tot M. acquitted Hint but asto P while accePTtiug 
plaintiff filed. a suit for settlement. of accounts: that.there-'was:a- doubt as to- whether ‘Le struck. 
and, ciaimed-his shawe of the profits.arising. out the fatal below, the Judge: did net agree that 
of the sale of the said goods; : um there.,was any doubt, as .tosthedwo lacting "in 
à dn ee em the pon A RTS 263 2 . furtherance' of a common ‘object and. holding that 
the ‘Contract Act -did not cover-the case ini wer E pios EE- o < 2 
entirety, vet on principles of equity the plaintiff was P WAS guilty under section : a, Indian Penal. 
entitied to his share of the profits made by the de- Code, réferred the cas&-to' the High Courts | 
fendant in selling -the . goods in: question. ..O Held, (1) thatithe;Jury having found that there 
JANKI PERSHAD v. SOMESHAR, ,PERSHAD, - 9 Ou L.i was,a vdoubt:: whether: P: ‘struck ‘%the blew 
J- 599; (1923) A.I. R-(O.):23. ` $28! and the Judge' having accepted- the verdict, 
L———  Dissolution—Setilemént «of accounts —' the;High., Courtocould not: onter upon the consi- 
Subsequent falling in of assets—Method-of dis.' detation..of: that; question; | : 
posal,” ; (2) that under -the . ‘circumstance -it was 
-# a partnership “has “been --dissolved: and’. doubtful whether, section.34 of .thé Penal- Cod: + 
accounts have been wound upand each.partner has Was applicable, and that, instead, P; should -be 
paid. what he has togcontribute for fhe debts of ttied again under-section...302 read. withisection 
the ‘partnership :and -received his' share" of -the- 114 of the Còde., O EMPEROR v. PROFULLA Kumar 
rofits: ‘the .:mutual rights «nd obligations MAzumpar, 50, C. 41; (1923) As. I. Re (€.) 4530-7 
Paving. been -thus vail discharged,- and „then. 24 Cr. Li J. 763., 982'- 


4 





some item to- the. 'credit:of. the partnership: | an: POONER AOR STU - ent 

which.was either forgotten or treated is valueless ud D e noo. 7 saih “of child. 
by- reason of the supposed-insolvercy:: of the: . Accused was. beating ia person'with' his fists” 
debtor or of- "any -other ; cause, ‘afterwards pen thelatter'swife witha b aby ou her shoulder” 
becomes. of. vafue -and falls‘-in, it ought to be interfered. Accused: hit. at the woman but the” 
divided between the -patties.in proportion to: their blow:accidentally: struck- the baby’arid: two days + 
shares in the. original partnership: ^ . later, it died from. the effects'of the blow: 

If, on the other hand; noaccounts bave-been'taken Held; (1) that, although the child -was hit by 
and -there is no-ontract that the partners have accident. thevaccused’s act-was not ‘covered by 
squared up, then! the proper-remedy-when‘such the exception.contained in section 80-of the Penal ` 
anitem fails in is to- have the dccounts of the Code, inasmuch as he was not at the time doing 

artuership:.taken,. -P (. GoPALA..CHETTY V. 4 jawfulact in alawful. mannér-by lawtulmsáns 

IJAYARAGHAVACHARIAR,45.M 78; 30, M.L. .T. (2) that the accused's act beingin its nature -~ 
283; (1922) A. I.R.(P.C.) 115; (1922) M. W. N. criminal. was not covered by the provisions of 
386; 16 L. W. 200; 26 C. W.,N. 977; 43 M. 1.] .305; section 304A of the Penal .Code ;. 

24 Bom. I. Ri. 1197; 20 A. I. J..862;:36 C. I. J. (3) that when wanting to hit the woman the 

308 ye : 691 accused: did not intend.or knew.. himself to :b= 

Patna..High Court Rules; Chap. VIL r..6--Second: likely to cause death and that he could not, there- 
appeal—Copy. of judgment of Trial. Court not fore, be convicted under-section 304 of the Penal'.: 

.. filed within limitation—A ppeaj,,whether barred; Code; . : $5 ESL! ~ 

See CIVIL PROCEDURE CODE, 1908, S. 122 ..: 880 ` (4) een e a ane ee à hurti: 
- : on the infant under. circumstances of:sufficient 
. Penal Godo Act (XLV oi 1800),ss. 34,114, 802 5o oravation.to bring the offence within thé de Sai. 
(—Murdey-—Severat accused—-Doubt.as to actual tion of. Previous hurt::.. ` ` oe : 
murderer-— Procedure — Jury- :trial— Verdict ‘of é Empress $. Sahai Rae, 3.C. 623; 2, C. I. R. 6 
Jury partly accepted by. Magistrate— Reference’ 304; “1 Ind.’ Dee. (N., S). 980, reked’ on. O ° 
to High: Court—Case, : whether - re-opened— JAGESHARY. EMPEROR, 90, & A. I. R: 20556 


a 


Criminal Procedure Code ( Act V-of 1898); s. 307. ^ T. 48 s À 
- Şection 34.0% the Penal Code does not create’. ag Cn ded. g9 ® . * 628 
an offence, but merelylays.down a ruleof.law.: ————-——— s.: 84—— Unsoundness ` of mind— Prior 
' An accused person cannot ‘be - convcited and subsequent conduct of accused... — 
under : section’ 114; Penal: Code, when no In. order to’ bring a case within the. purview 1 


charge has been. framed against him under that’ of section 8 of the Penal Cede, the accused.must 
section.’ 3 satisfy the Court that his unsoundness of -mind 
ZA person was wame aid by. two men one of .whom: is of such a nature and degree that by reason there- ` 
stabbed him in the neck with à dagger. They of he is incapable of knowing the nature of the . 
were. pursued. and one P. was seized. while. the acteor'ot knowing that he-is doing what Ts either . 
other escaped. P. was identified bythe deceased: wrong-‘orecontrary “to law. “> 
as one of. the assaiJants. ;.In consequence of a. Muhammad Husain v. Emperor, 18 Ind. Cas. -. 
statement made Bý, P. M. was also arrested: The, 641; 15 O.C. 321; 14 Cre 47] 81, Emperor v: Harka, 
. two nien were “tried undete sections 302 and: A, W; Nur etog06) i95; 4 Cr. L; J. 88, referred to | 
e 302 «+ Danat „o THe i Tury: ~i mom].. and distinguished. **. e < a 
ie Pw v own noe" = i a ET undhimpusly . Ta a case where an Accused sets jip the plea of; | 
found. M not guilty, and fnétliet : said thft therë. insanity, the Court ‘can judge only by ‘inference 
: s : 
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to be derived from the prior and subsequent con- 


duct of the prisoner as to the state of his mind 


. at the time of the commission of the offence. 
O BHAGWATI PRASAD v. EMPEROR, 9 O. & A. L. 
R. 850; 24 Cr. L, ]. 741 > 69 

S. 97--Private defence of proprety— 

Possession, ve-taktug of. 

The fact that a person has title to a plot of 
"land, does not giv@him the right to forcibly eject 
a trespasser in peaceful posession of the same. 
His remedy ispto eject him by civil process, 

The right of private defence of property does 
not cover a case of taking or re-taking possession 
by means of criminal force or show of criminal 
force. Pat JasuRAM .ARWARI y, EMPEROR, 24 
Cr,L.].745 2 P. L. R. 13 Cr. 78 

s; 124A-—Sedition—Constyuction of speech 

—Duty of Court. 

In order to decide whether or not a speech 
constitutes an attempt to excite hatred, contempt 
or disaffection, it should be viewed from the stand- 
point ‘of the type of persons to whom it is pri- 


Mme aran 





marily addressed.: On the one hand, their limi- - 


tations, if any, must be taken into account; on 
the other, the fact that the words may convey 
to them a literal meaning must not be lost sight 
of. , The time and the place are also factors which 
should be considered. The Court ought not to 
look toa sentence or an isolated: expression, but 
should tabe the speech as a whole aud give due 
weight to every part of it and undue weight to 
noue. and give it a full, free and generous 
consideration RU DAMADAYA v. EMPEROR, I R. 
211; (1923) A. 4. R. (R.) 212; 24 Cr. L, J; 842 954 


———— 88. 141, 149, 307 —Crimina! Procedure 
Code (Act V of 1899), s. 537-— Unlawful 
assembly — Common object Charge —'* Harass- 
ing „Hindus, whether sufficiently clear— Ir- 
regularity — Failure of justice. 

Where ike common objectis regard to offeuces 
under sectious 149 and 307 of the Peval 
Cole wês stated in the charge to be ‘harassing 
Hindus " andin the prosecution thereof Hindus 
were attacked with guns and swords: 


-Held, (x) that the language of the chase was- 


sufficiente to satisfy the requirements of sec; 


tion 141 orthe Penal Code and to sive the acoused 


*peisons a sufficiently clear idea of the charge 
against them ; 
(2), that the gbafi of harassers being armed 
with swords and guns each-of them mav be 
credited with the knowledge that murder 
was likely to be committedin the couise of hdruss- 
ing. d .- © .9 
Referred Trial No. 88 of 1922, not followed. 
Where ehe language of a charge is alleged ts 
be d fective, it istheduty of the Appellate Court 
to detet mie whethsr there is any error on’‘ssiea 
_ orirregalarityin tbe charge whioh hasin fact oc ca- 
sioned failure ot justice within the meaning of 
section 537, Criminal Procedure Code,: i 
The pbrase “hara siag " implies infliction of 
injury on per on and property. , 

Per Odgers, J.—Ina case of unlawful as embly 
itis uecessary ethat the accused should - have 
i s ; 
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: "n 
reasonably distinct notice of the common object 
imputed fo them and of the manner in. which that 
comms: object is to be brought within the langu- 

age of section s43 of the Penal Code. M 
PARAKUZHIVIL AYAMAD v. EMPEROR, 18 L. W. 350; 
24 Cr. L, J. 852 1044 


ss. 148, 302 — Concerted attack by several’ 
persons armed with lathis—Death of victim, 
liability of attackers. 


Where five persons joined in beating an elderly 
person and beat him so mercilessly with lathts 
tlat hisskull was fractured and eleven ribs were 
broken, and as a result of injuries he died two 
days afterwards: 

Held, that all the assailants were guilty of 
murder and that it was immaterial by whose ladi 
the fatal injury was inflicted. 

Emperor v. Ram Newas, 4 Ind. Cas. 663; 
35 À.506;11A. L.].804; 14 Cr. L.J.615, Hanuman - 
v. Emperor, 21 Ind. Cas. 1005; 
A.1,.].926; 14 Cr. L, ]. 685, Emperor - v. 
47.1nd Cas. 805; 40 A. 686; 16 A.L.J. 731; 19- 
Cr. L. J. 953 and Sipahi Singh v. Emperor, 71 
Ind.Cas.234; 20 A. L. J. 900; (1923) A. I. R. (A) 
88; 24 Cr. L. J.106; 45 A. 130, followed. 

Emperor v. Bhola Singh, 29 A. $82; A. W. N. 
(1907) 515; 4 A. 1. ].207; 5Cr.L.J.130, Chandan 
Singh v. Emperor, 43 Ind. Cas. 438; 40 A. 103; 
16 A. L.].inirgCr.L.]. 15o and Dhian Singh 
v. Emperor, 14 Ind. Cas. 649; 9 A. L. Js 
180; 13 Cr. L. J. 265, dissented from. A UMED 
v. EMPEROR, 24 Cr. L. J. 826 858 


— — —— gs. 149, 826— Acquiital on charge under 
s. 326 read with s. I49— Accused separately 
tried under s. 326— Conviction, whether legal. 


Petitioners with nine others were charged with 
an offence under section 326, read with section 149, 
of the Penal Code, and acquitted, but the peti- 
tioners on being separately charged under section 
326 were convicted and the conviction was up- 
held bv the -Sessions Judge. They applied to 
the High Court in revision: E : 

Held, that although in the previous case the: 
petitioners were acquitted owing to the fact that 
the elements constituting ariot had not been 
established, nevertheless, inasmuch as they had by. 
using cutting weapons caused grievous hurt in 


. circumstances to which the right of private 


defence of property did not extend, they were : 
rightly convicted in this case. 

Patali Singh v. Emperor, 47 Ind. Cas. 73; 
(1918) Pat. 288; 5 P.L. W. 1575 19 Cr. la. J. 877. 
distinguished. Pat RirLAL SINGH v. EMPEROR, 
24 Cr. L. J. 813 717 


s. l78-eRefusal io receive summons— 
Offence.. ; 
A refusal to receive a-summons is not an offence 
“under secition 173 of the Penal Code. What seems , 
to be required under the section is some act of 


opposition® offered to the officer serving the 
process, » . 
. Queen %, Punnamalat Nadan 5 M. 199; I Weir 
80; 6 , Jur. «410, 2 Ing. Dec. (N. 8€. 7139, 
Zapantise v. gy Emperor, \ 59 “Ind. Cas. 7928) 3- 
e 
e 2 
d * e 
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: vo) R, (1920) 202; 21 Cr. L. J. 688, iollowed; tion, allow.costs to the successiul party as in any 


- 


THUDAMAWARA v. EMPEROR, 1 R. 49; 2:Bur. other: civil revision. 
L. J. 22; (1923) A. I. R.. (R.) 146; 24 Cr. L.J -737 » Musaji .v.. Mohammed Walayatullah Rhan, 
š ' , . 65 60. C. 216, followed. O FEROZA JAN v. AMIR 





me e en L9 O.L. jJ. 59339 .O. & A. L- R. ros; 

s. 198—Griminal Procedure Code (Act! V i A ; a 
of 1898), s. 195— Evidence Act (I of add S. OI (1923) A. I. R. (0.) 119; 24 Cr. I, J. 78x 445 
—Civtl Procedure Code (Act V of 1908), s. 115, —7— 8: 929B— Offering. resistánce ov obstvuc- 
O. XVIII,w5,0. XXVI, vr. rg—Oudh . tiom to lawful apprehension, what constitutes— 
Laws Act (XV III of 1876), s. 19— Evidence Absconding, whether veststance or obstruction, e 
given before Commissioney—Deposition not read - In order to jugtify the”. conviction of a 
over to witness—Perjury—Sanclion to prosecute Person, under section 225B of ‘the Penal Code, 
whether can be eranted— Deposition, whether can tor the offence of intentionally offeringe resistance 
be proved — Revision— Costs whether can be allew. Ot illegal obstruction to the lawful apprehension 
a. oF . , O£ himself, something more than. mere absconding 
The provisions of O. XVIII, r. 5 of the. Civil -is required; there must be an overt act of resistance 
Procedure Code are not applicable to Oudh, where Or obstruction; some active opposition by show 





` gotrespouding provisions are containedinsection ro Of force.. R EMPEROR v. ANNAWDIN, 1 R, 218; 


of the Oudh Laws Act. "en .2 Bur. L. J. 246; (1923) A.I. R. (R.) 231; 24 
The effect of r. 17 of Ò. XXVI of the Civil Pro- Cr. L. J. 848 980 
cedure Code is thft the provisions of the Code as 
in force in Oudh shall apply to witnesses examined .~~ 
on Commission equally with witnesses examined Offence. A 
in Court. i An accused person who, during the hearing of 
Section 19 of the Oudh Laws Act`does not ,2 case, makes an impertinent threat to a witness 
require that a deposition shall be read over to the it the box commits an offence under section 228 
witness, and the same rule applies. to witnesses (Of the Penal Code. A ALLU v. EMPEROR, 21 A. 
examined om Commission. le]; 72; (1923) A. I. R. (A) 193; 45 A. 272; 
eid for prosecution, therefore, for perjury 24 Cr. I. J. 756 f 260 
granted in respect of a false statement made . T "nl dle 
before a Conunieioner appointed by a Court. S. 800 (4), Hl: (c)— Quarrel and exchange 


Pl 





S. 228— Threatening witness in Court— 





: gae ] of abuse—Death caused by single lathi blow— 
in Oudh, is not invalid merely because the state- . Tj jontion—- Knowledge that death would ensue—' 
ment in respe@t of which it is granted was not . Offence 
read over to the witness. i I : . 

Where a Commission is addressed to a private If a person, owing toa quarrel and exchange 


. person, he is the delegate of the Court issuing vd edes and without intending to kill, causes 


. to, fhem : 


he is ; iverlng a sinole lathi 
[ne Commission, and acts under the authority fie Geath of another by delivering a single ath 
Ot tuet Cour: and must adopt the procedure of - when striking the blow that his art was so immi- 
that Court. : = ee nently dangerous that it must in all probability 

A Court in Oudh issued a Commissioner toa cause death; and if he does the act without 
private person for the examination of p iens - any excuse he is guilty of murder and his case 
in Behar. The Commissioner examined the wit- comes under section 300, clause (4) Illustration (c) 
messes in accordance with the procedure laid orine penal Code. ^ A EMPEROR 9 UMRAO, 21 
down in section 19 of the Oudh Laws Act, aud the A. L. J. 316; (1923) A. I. R. (AJ dám $ = n » 
depositions of the witnesses were not read over J. 753 i : : i . 257 





Held, that the procedure adopted by the Com- — ss 800 Excep. I, 302, 804 — Grave and 
missioner was perfectly legal. . "NP - sudden provocation — Allereation between husband 

Obiter :—A deposition which is not read over® and wife— Aluse of husband bv wife—Culpable 
to a witness does not become inadmissible in homicide nct amounting to murder? : 
evidence owing to that defect. Section 91 of the Deceasel was in the habit of going away from 
Evidence Act, evenif it covers a deposition, merely her husbgud’s house though the was not il]-treated 


^"^excludes óral evidence of its contents, but does. there. ne day. the husband, On having heard 


not make the document itself inadmissible nor , that she was running away from the house, follow- 
prevent its being otherwise proved. l ed her to a grove and tried to persuade -her to 
In ve Nalluri Chenchiah. 50 Ind. Cas. accompany him back home but she refused and 
987; 42 M. 561; 36 M. L. J. 296;9 L. W. 349; gave hi@ foul abuse. Me *thereupon struck her 
(1919) M. W. B. 183; 25 M. L. T. 356: 20 Cr. L. with a chopper which he happened, to carry at 
T. 379, dissented from. œ l the time, but which he had not taken with him 
Elahi Baksha Kasi v. Emperor, 45 Ind. Cas., with the intention of hitting her, and caused her 
2:78; 45 C. 825; 22 C. W. N. 646; 27 C.-L. J. 377: ° death: A -— 
19 Cr: L. J. 498, relied on. HAI; that, in view of the circüimsta&ces cf an 
Where sanction for prosecution has been granted ^^ Indian:household, where the wife is expected to 
or efused by a Civil Court and tbt High Court obey and respect her husband the conduct of the 
1s moved in revision, thé application falls under wife amounted to grave and sudden pro vocation 
section 115 of the Civil Procedu% Code, and within the meaning of Exception Ito section 3co 
theeHigh Courtecay, in-disposing-of ghe applica. -ofthe Penal Code, and as the acqised had not carried 
2. par karp AG. AE T. = : A . f 
s = . * 
T È e i 
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the chopper . with an -nten? to hit but merely 
accidentally, the case was one of culpable homicide 
not amounting to murder under section 304 of the 
Penal Coge.. O-MAHADEO :+ "EMPEROR, 9 O. L. 
J. 5977.90. & A. L..R. 60, (1923) A. I. R.'(O) 
112; 24 Cr. L.-4. 808 - : 712 


t, 
Tata 4 


—— 88. 8077; B59-—Altemptt to:ccmmit- murder, 
^. what constitutes—— Presenting: wnioaded . gun and 
e Duiling. lrigger—Qffence. ' 
~ Dhe actiwhich gsepunishable! under. section 307 
of the Penal Code must: be:an‘act which is itseif 
capable .e§:.cansing..death. * - 
-ontJiwan Das yi King-Em peror, ‘30° P. R. 1904 Cr.; 
1; Cr; L. J. 1078;,relied on. 
vA person can .be convicted’ under section 307 
of, the -Penal.-Code only if she has-..done: the 
last _ proximate, act necessary to constitute 
the compieted .offence of murder and the comple- 
tion of the offence is only prevented: .by some 
vanse independent of his volition. 

Queen-Empress v. Niddha, 14°A.387 A. WON, 
(1891) 176; 7 Ind. Dec. (x. 8.) 397. relied on. 

Accused ‘levelled & ‘gun at: the’ complainant 
and pulled the trigger, ‘but the gun being unloaded, 
there was no- report or discharge: 
^ Held; that the'accnsed could not be convicted 
of an offence under section 307 of the Penal Code 
inasmuch as his act couid not per se-possiblv-canse 
death and that he was only guilty.of an asrault 
under section 352 of the Code. R. NGA Walk v. 
EMPEROR,’ I R. 209; 2 Bur. L. J. 76; (1923) A. I. 
R. (R.) 251; 24 Cr. L. J. 850 OX 

ss. 341, 447, 504 — Wrongful restraint and 
insult in Court compound—-Criminal.irespass, 

conviction for, whether justified— Intent, neces- 
sary. 

EES was convicted of offences under sec- 
tions 341, 447 and 504 of the Penal Code for having 
wrongfully restrained and abused a person in a 
Court compound in order to prevent him from 
bidding at an auction; 

Held, (x) that the convictions under sections 

. 341 an&*5o4 were justified; 

(2) that having regard to the facts:— 

(a) that the Court compound was open to 
the public; | 
(b). thet there. was no suggestion: that. the 





accused entered the compouud with thé. 


intention of intimidating, insulting or 
annoying tne: Magistrate, assuining that 
» thefatter.Was the.person in ngssession; 
(c) that thefe was no complaint of trespass 
by the Magistrate; 

the conviction under section 447 oi the Code 
was not justified. . 

Chandi Pershad "v. Evans, 22 C. 128; 17 Ind. 
Dec. (N.'$) 832relied on. ‘M Inve AVADAYAPPA 
MUDALIAR, 18 I. W. 181.24 Cr. L. J. 8247 (1024) 
A. I. R- BI) 40 : : '858 


—— SS. , 949, 350— Criminal . force,» offence 
attended by-— Criminal Procedure Code, ( Act 
V .of 1898), s. 522. 
Where a person is obliged to run awayeby reason 
of some others rushing. at him with sticks; and 
lathis, and. using threats towards. him,,.the 
act of ‘the latter*amounts to a resort to erimi- 
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nal force as defined in sections 349. and. 35œ ` 
‘of the Penal Code, and if, by such act the person 
attackedis deprived of: property,.van order under 
section 522, Criminal Procedure Code, restoring 
the property to him is justified.: -A- ASHIQ 
HUSAIN KHAN v. EMPEROR,:45 A. 25; (1923) A. I. 
R. (A) 333; 24.Cr. L. J. 857 , 11 1049 


s. 406— Criminal: Procedure" Code ( Act 
F -of 1898), s. 179— Criminal breach of .irust 
—Placte of trial of offence--Loss to beneficiary, 
« :whether '' consequence ” of - offence. 
* Fòr-the application of section 179 of the Crimi- 
Wi] Procedure Code it is essential that the offence 
should depend on the act done and on the .conse- 
qaence: which has „ensued, M 
`. Simhachalam v. Ratt Kanta Laha, 41 Ind. Cas. 
138; 44 C. 912; 21 C. W. Ni 573: 25. C. L. J. 41; 
r8 Cr. L. J. 762, followed. 
“ The loss, caused to a persog by.an act of mis- 
appropriation of his property: by another js not 
. an- essential: ingredient of the offence of erimi- 
nal-misappropriation. The offence is complete if 
the conversion is dcne with. the intention cf 
causing wrongful gain to the offender iireepective 
of any loss-which may ensue to any other peisen. 
- The offence does notdepend on the conseqrence 
which has ensued but only on the act which 
has-been done. 


In ve Rambilas, 26 Ind. Cas. -136;,38 M.-630; 

16 M.I, T.505; (1914) M. W.N. 894: 29 M. I, J. 
173;15 Cr. L. J. 688, George* , Langridge,- v. 
Grace Atkins, 17 Ind. Cas. 792; 35 A. 29; 10 
ALL. J. 439; 1x3 Cr. L. J. 856; Simhachalam v. - 
Fait. Kanta Laha, 41 Ind. Cas.-138; 44 C. 912; 21 
C.W. N. 573; 25 C. T. T: 451: 18 Cr. L. J. 762, 
followed. 
Therefore, a person cannot prosecnte;another 
for criminal misappropriation -of his property 
under section 179 of the Criminal Procedure Code 
at the place of his own residence on the: ground 
that, as a consequence of the act-of the accused, 
wrongíul loss was caused to him at that place, 
R AHMED IBRAHIM y. A. A. GANNY, 1 R. 56; 2 
Bur. L. J. 40; (1923) A. I. R. (R) 209; 24 Cr. L. 
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————— 8. 411— Receiving stolen property—Prop- 

-eriy found in shed in joint possession of 

several persons and in charge of servant—Pre- 

sumption, 

Some ‘stolen articles were recovered from a 
cattle-shed which belonged to three brothers, 
of whom accused was the youngest, and which 
was in the immediate charge of a servant. Ac- 


. cused lived at a place three miles distant from 


the -shed and visited it occasionally : . 
Held, that, under the circumstances, it could 
not be said that tħe stolen articles were recovered 
from the possession of the accused and he 
could not be convicted of an offence under sec- 
tion 411 of the Penal Code. L Ganksur Lar 
v. EMPEROR, 4 L. L. J. 481; 24 Cr. L. J 767. 271 


ss. 416, 417*— Cheating— Loss, likelihood 
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The petitionen a Book-maker of the Cul. utt 
Royal Bact Chub. allowed the “opposite party 


i 
t 


v < , ; cu . | 
e IE. : : 

»: Vol. 74] | ^ —— SENERABINDEX / m 
Penal Code—con eld; $5 $ Ei ; Pleadings—contd. Ux 3s 


g - : i 
e '.to.také, bets on. credit... In, respect ^ of i; debts 'notis:.a question of law and not of* faet, and 
+ due,..to. the “petitioner. on..account of Can be raised in second appeal. 
"bets, the., opposite, party gave- the ‘gétitioner Khwaja Muhammad Khan Vv. Muhammad 
“A Chequé;.and: the; petitioner, relying? on, ' the ‘'/brahim,'26 A. 490;'A. W. N. (1904)e99, followed. 
',assurance" ofi, ihe .opposite..party that there. Jamna Das v. Uma Shanker, 25 Ind, Cas. 
`. would be no difficulty in getting’ the cheque cashed, 158; 36 A. 308; 12 A. L. J. 411, -distinguished.. A 
‘i allowed’ him to take ‘further ‘bets on credit and’ -MUL RAJ v FAZI IMAM, 2g . At L..].424; .45 A. 
. the opposite party became furteher indebted to ., 520; (1923) A. bR. (A): -583 2 X 
the -petitionéry:Dhéreafter, the petitioner - pre- cs "m . 
.:senled the-cheque for payment and-it was dis- —— Construction, of. . document dealing. -wiih 
«honoured. Then hetapplied to the Magistrate for '. Origin, of kolding— Questio. vof faci — Appeal, 
proaess'ünder ‘section .417, Indian .Penal Code: when permissible, — — uu 
ca Held; that it.could not. be said that the.act which | oA, document relating ‘to the ‘orifin of & par- 
"the petitioner.wes induced to do hy réasosi‘of the ticular holding is'notto be treated as involving 
=, deception. caused .or.was, likely to cause loss preis oflaw merely. because'it has to be con- 
"or damage to him as it, did not follow that had ^ Ls The matter- involved. is. a question , of 
e the petitioner refused to take, bets on credit, ps gm e it can be, shown ,that. the 
.theuopposite.party would have made the same'' Ut. wes Bine misdirected itself in point 
-wagers in,cash; and that, therefore, the case did-' 9* ‘aw i5 ealing with the:question there is_no 
not come;withi the four corners of section 41:5, &i9und for appeal ng from its decision; and the 
"(of the. Penal.Code. O H. E. Buepwar v. C, Appellate -Court is not entitled’ to criticise the 
i Sp RsRa0,270. WON. 919; 24 Cr. L. J. 748 ^78 EY e 2 the Kak on of fact. 
e P? -- i = ue $ a T 
s $5490 —Obstruction «of. channel by putting CHaran, MANDAL, Hie AL] 20 (I 2 a e T * 
^o wp. dam” or. -ratsing : existing one--Prevsuling  (P. 3.187; 4,P. L.T. 6273-33 M. Lu T. 291: (192 ) 
:-- 6Ullíing down tof bund —Offence. . M. W. N. 832; 45 M.L. J. 663: 2 5 Bom, L. R.I is 
(7t. Where a, supply- channel is. filled. up or is..ob- : TOR Morc QE kan 492 
streuted by putting. up a dam or by raising.a dam - . “ae 
, already existing, there is.a:change made in the” 7. . - - Declaratory suit— Alternativo prayer * for 
: channel. which. diminishes its value or utility, . -- 70%! Possession-—Plaintiff,... whether can. ctaim . 
and which if done--with the, intention to cause, jorni possession as additional rélief.in appeal. 
w Or. with knowledge that it is likely to cause, wrong- . In a-village-owned-by a numberof ‘co-sharere 
., ful loss to any. person would constitute the offence .. some of the co-Sharers granted perpetual leases io 
of mischief, Ifthe act so donë causes a diminution .. the defendants; Other co-sharers sued-for a: dedas” 
. of the supply-òf water an offence is, committed o ration. that these. leases were improper, null and 
, under section 439;0f thé Penal Code. .:void and unenforceable. They added.an alter 
_ "., Preventing _a,person from ‘cutting-down a bund . native, prayer for.a decree for. joint, possession 
~ does not.coustitute the offence, ‘of mischief? M ..with the other, co-sharer-defendants,.. The Trial 
4, DEENABANDHU,. RAJAGURU w: /VISHWARASARAYI. Court granted. the. deelàration asked, fòr. In 
is E (1923) M. W. N. 634124 S appeal, oe peu prayed for joint possession 
01.830 | k ` me y ejectment of the lessee-defendants, not-i 
g: AMO Criminal ., trespass— Ingredients ` y of an alternative-relief, but. injaddition fo 
of.offence.— Property: not.: in, the, possession of ui aga already granted, -.aleging «that 
o iompait rea, cT roe Dear te eee 
` __ dn ‘order, kaa td EN under SA WIS Act: ` y x 42701 iheropecitic.-Relief 
.; 447 of the: Penal Code, it must be shown. that the - ...-Hyid, that the. prayer for.:ej dd. 
et frespáns was. coinmitted on : property: which be-- Say iit er NT V ign. iir ea 
.. longed ‘to the; compiainant, and. that the inten®. been preferred in the plaint -omly.as an - alter- 
; tiom of the accused was to commit an offence, or to :. native in the event.of the Court 5-holding .that 
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| intimidate, insult or cnnoy any person. a mere suit for declaration did nof lie... A. S 
 -" Chandi Pershad v. Evans, 22°C, 123; 11° Ind. Kuar we ENAIT qi å : a A: pa 

” Dec, (N. S.) 83,:followed. Li. BISHEN SINGH v. ; : , ; 

, EMPEROR, 24 Cr. L. J.790 — "^ « 584 ~ Sit against! Railway Campany for. com- 
CCS ME NOU pensation, for non-delivery of góods— Risk. Note 
4 -Pleadings — Appeal, second Adverse possession, — ^— Failure to plead loss -in written- ‘statément—e 

finding of — Finding of fact or law. Presemption—Loss, Whether can be proved. dur- 

OA finding.on the question of;adverse possession -ting trsal— Evidence Act (I of 1876) $8. IO 
© is not a findinfe on. a questiqn of fact, but a legal -> 106, I14. E: : Pat 


. -inference drawn, from; the ‘facts. found, and its 2 : . 

v- correctness may be challenged in, second, appeal. € f a., Railway Company . wishes “te.escape the 
. N-.MUNGA v.’ TACHMIPRASAD, 64N.' L. J. 70;:(1923) 
" A. I. R. (N2 65 | T B 
i — Appeal, second — Question ef applicability "^. | 

of «s. 41, Transfer of Property Act—Ques-: : Plei&tiff sued a Railway Company for com- 

A ae 





Pow 


: hon. 0f fact or éaw. . 
"The questione whether. to aset of acts section - consigned) to. him..th,ough- the. defendant--Com- 
41 of the Ttansfer’ of Property Ae ‘applies oy panies, The Companyé£fled, a, written state. 
| a : s -+ 
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. unsuccêssfni pagty as vice versa. 8 
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Pleadings—concld, 
ment but there was no absertion or suggestion 


that the bale of cotton had been lost or destroyed. 
During trial the Company offered to produce 


evidence ġo show that the goods had been lost; 


Held, (1) 
mitted; . 
, (2) that a presumption could legally be raised 
that the goods were still in the possession of the 
«Railway Company and that the plaintiff's case 
rested upon this. presumption ; 

. (3) that thé defendant 


that such evidence could not te ad- 


mpany not having 


pleaded lows or special agreement was liable to - 


compensate the plaintiff for the loss he had: 
suffered. : 


Great Indian Peninsulay Railway | Com- 
pany v. Messrs. Jitan Ram- Nirmal Ram, 72 Ind. 
Cas. 440; 4 P. L. T, 173; (1923) Pat. 82; x P. 
L. R. 169: (1923) A. I. R (Pat.) 285; 2 Pat. 442, 
distinguished. . 

Smith Limited v. Great Western Railway Com- 
pany, (1922) z A. C. 178; or L. J. K. B. 423; 25' 
Com. Cas. 247; 38 T. L. R. 359, followed. 


' If a eonclusion of fact is arrived at by con. 
struction of law, the conclusion must involve 
a question of law. Pat East INDIAN RAILWAY 
Company v. SUKHDEO DAS GOBARDHAN, 4 P.L. 
T. 443; 0924) A. I.R. (Pat) 25 481 
Pleadings and practice— Couri, wheihey can make 
new case, for parties. 
An Appellate Court is not competent to set up. 
a case which does not arise out of the pleadings 
of theparties. O RAGHO PERSHAD v. SECRETARY 
oF STATE For INDIA, 9 O.L. J. 629; (1923) A I. 
R. (O.) 114 369 
Practice—Criminal trial—Preyious litigation—: 
Enmity—Prosecutton evidence— Immuterial dis-- 
crebancies or improbabilities—Failure to call- 
. all prosecution witnesses— Inference, 


The fact that the accused have been generally 
the complainants or plaintiffs in some previous 


criminal and other proceedings started against - 


the complainants would not justify the Magistrate 
to consider that the complainants had reasons of 
enmity against the accused and not vicg versa. 
The bitterness engendered by litigation,especially 


criminal litigation, is a mutual bitterness and ® 


the prosecuting ot successful party is likely to 
feel just as embittered against the prosecuted or 


It is not permissible to reiect the prosecution ' 
evidence owing to immaterial discrepancies or: 
improbabilities, unless some alternative exp ana. 
tion of the facts of the case is fortgconing. | 


There must be some limit to the numberof 


witnesses which a Court is asked to hear, and. 
no argument favourable to the accused can be: 
based on he fact that one or two witnesses. 
out of adarge number, have not been cajled by 
the prosecution. O Emprrore. NaROTAM, ro Ô. 


I. J. 68; (1923) A. I. R. (0) 217; 24 Cr. Le J. 770. 
, e 


494. 
Pre-emption—Arazidars of village Dudhi. Gorakk. 
pur District, ghis of ; T 


INDIAN. CASES; 


. O. C. 49, distinguished, 
‘9 O-& A. I$ R. 587; (1924! A.I, R. (OO x 


r 
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Pre-emption—contd, | è 


* 
1 Y 


$5 es 

The Avazidars of village Dudhi in the parzana 
of Sidhua Jobna in the Parauna  Tahsil of the 
epee dd District are not co-sharers and have 
no conlmunity of interest or responsibility with 
the proprietary body and consequently have no 
tight of pre-emption. A SURWAN. PRASAD y; 
BASDEO NARAIN SINGH,21 A.J. J.65. (1923) A. 
I. R. (A) 1293 45 A. 237 if 124 


— Decree, form of—Equities of case— 
Vendee paying off encumbrances—-Pre-einptoy, 
whether, liable to pay-—Merger—Sale $n favour 
of morigagee—Morigage, whether extinguished., 


A pre-emption decree may be moulded in 
accordance with the justice of the case. 

Hazari Lal v. Ram Narain, 27 Ind. Cas, 420; 
17 O. C. 379, followed. 

The gencral principle is that a plaintiff suing 
for possession will not obtain an unconditional 
decree in cases where the party in possession has 
satisfied an encumbrance subsisting upon the 
estate at the time he came into possession. 

Where, therefore, property subject to theright 
of pre-emption is sold and after thesale, the vendee 
pays off encumbrances on that property, the 
pre-emptor will have to pay not only the purchase 
money, but also the amount paid by the vendee 
on account of the encumbrances. ® m 

Moulvie Mohamed Shamsool Hoodavw.Shewwukram, 
2 Y. A. 75; 22 W. R. 409; 4 B. L. R. 226: 3 Sar, 
P. C. J. 405 (P. C.), followed. 


In a case where the ownership of mortgaged 
property comes into the hands of the mortgagee 
aud the latter wishes to hold up his mortgage 
asa shield againstsome person who is entitled 
toa decree for possession of the property, the 





‘question is whether the mortgagee kept the. mort- 


gage alive at the time when he'came into posses- 
sion of the equity of redemption or whether 
he allowed it to become extinguished: Ordinarily, 
where the Court finds that it was to the interest 
of the mortgagee to keep the mortgage alive, it 
may -assume that he intended to keep it alive, 

Gokaldas Gopaldas v. Puranmal Premsukhdas, 
ro C. 10355 Ir I. A. 126; 8 1nd, Jur. 396; 4 Sar. P. 
C. J. 543; 5 Ind. Dec. (N. S.) 692 (P. C.), followed. 

Where, however, a mortgagee became the owner 
of the mortgaged property under a decree for 
specific preformance ofan agreement to sell and 
the Court that passed the decree decided that 


. the true construction of the agreement between 


the parties was that the mortgage should. be 
extingiushed, and the sale-deed' drawn up under 
the decree contained no proviso that the mort- 


‘gage was to be kept alive; in a suit for pre-emp- 


tion: : 
Held, that it could not be presumed that the 
intention of the mertgagee was t$ keep the mort- 
gage alive as ashield against a possible pre-emptor. 
Bindeshuri Singh wv. Pandi: Balraj- Sakai, 10 
O BALDEO SINGH v. 
DEPUTY COMMISSIONER, KHERI, 10 O.L. J. 112: 
503 


—— —— djnutery in wajib-ul-arz— Presumption— 
Villige owned by single proprieiov-—Pre- 
sumpis®s, wWheidsr rebulies, 8 o s 

pis e 5: ` din 
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An entry in a wajib-ul-avz about the existence 
of a custom of pre-emption in a village is not 
rebutted’ by the mere fact that forty yeas% or so 
before the time of the entry, the village was owned 
by a single persons for it is quite possible that the 
custom might'have grown up during that interval. 

Kulsumunnisa vw. Khkaslat ‘Husain, 50 Ind. 
Cas. 179; 17 AL. J. 345: 1 U. P. L. R. (A) 149, 
distinguished. A RAM DAS RAIv. ABDUL ux 


Exercise of vight, mode of—Conveyance 
by vendee in favour of pre-emptor, effect of— 
Arbitration, vefevence to, whether defeats rival 
pre-emplor—Civil Procedure:Code (Act V of 
1908), Sch. II, para. 20. s 


* A pre-emptor who purchases the property sold, 
privately from the vendee not'only asserts his 
pre-emptive right but asserts itin so efficacious 
a foim as to be entitled to have the bargain 





secured to him against every one not having a- 


superior right of pre-emption. 

But in order to put himself in this position a 
re-emptor must do one of two things within 
imitation, either he must institute a suit for pre- 

emption'or he must obtain a conveyance from the 
vendee. If We does neither of these things, the 
mere fact that he has stated that he possesses 
the right, that he bas approached the vendee, 
or that they have referred their matter to arbitra-. 
tion will not ,prevent his being barred by 
limitation., E p 


A pre-emptor who refers his claim to arbitra- 
tion out of Court and then makes an application 
under paragraph 20 of Schedule JI to the Civil 
Procedure Code for filing the award made by the 
arbitrator, must be deemed to be enforcing his 
claim by suit, and unless the application under 
paragraph 20 is made within the limitation pro- 
vided for a suit for limitation, it will be no answer 
to a claim for pre-emption by a rival pre-emptor. 
O Suro DuTT v. BISHUNNATH SINGH, 9 O. L.J. 
546; (1923) A. I. R. (O.) ot i : 208 


Muhammadan Law of pre-emption, adop- 
tion of, by Hindus—Principle, whether can 
be extended—Burden of proof. 





There should be no extension of the Muham- y 


madan, Law of pre-emptionamong Hindus beyond 
the limits established by proof of custom. 

» Where it has been proved that the Muhammadan 
Law of pre-emption has beet adopted by Hindus 
with respect. for house property, it cannot be 
presumed that the right of pre-emption extends 
to other kinds of property also. and the burden 
is on tne plaintiff to prove such extension, 

Jagjiwan’ Hafibhai v. Katidgs Mulji, 60 Ind. 
Cas. 991; 45 B. 604; 23 Bom, E. R. > 8r, 
followed. A RAM CHAND KHANNA v. GOSAWAMI 

RAM PURI, 21 À.L.].385: 45 A: 501; (1923) A. 
I. R. (A3 513. ih SM 279 | 

° 
— Three successive. suits between same 
' parties—Decrees e two swiils—Disnissal of 
‘third -for defauli— Defendant becoming co-sharer— 
Dismissal; aabetfer nase-retvosfective eSfec;. 
. + 
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Pre-emption—concld, Lo 


Plaintiff wanted to pre-empt a sale, but before the 
institution of his suit, the vendor made another 
sáleof another share in the same village in favcur 
of the same vendee. Subsequent to the suit, the 
vendee made a gift of the shares sold to him 
under the two deeds to the defendant, After this 
transfer a second suit to pr¢-empt the second sale 
was instituted. Subsequently, the original vendor 
executed a "eed purporting to be a deed of gift 
in favour of the same defeffjant. “The plaintiff 
filed a third suit tô pre-empt this transfer, The 
Court of first instance dismissed aljethe three 
suits. Onappeal, the first two suits were decreed 
and the third was remanded, but wes ultimately 
dismissed for default. The defendant appealed 
to the High Court and urged that, on the dis. 
missal of the third suit, he had become a co-skarer 
by virtue of the gift and that the dismissal must 
be given a retrospective effect : 

Held, that the claim for pre-emption conld not 
be defeated by virtue of the dismissal of the third 
suit which took place long after the date of , 
decree cf the First Court. 

Behari Lal v. Mohan Singh, 55 Ind. Cas, 7f; 
IS A. L.J. 220; 2 UL P. L. R. (A.) 48; 42 A, 268, 
distinguished. 

Sakina Bibi v. Amiran, 10 A. 472; A.W, N, 
(1888) 177; 13 Ind. Jur. 114; 6 Ind. Dec. (N. sj. 
317, relied on.- A RADHIKA RAMAN BIHARI JI 
MAHARAJv BOHRA SHIAM SUNDAR LAL, 21 A. I. 
J. 518; (1023) A. I. R. (A) 526; 45 A. 961 882 

— Time fixed for payment— Appeal— 

Appellate Court, power of, H extend Pd 

An Appellate Court has power toextend the 
t me fixed by the Trial Court for payment of the 
pre-emptive price in a decree for pre-emption, 

Kodai Singh v. Jatsri Singh, 13 A, 
189; 7 Ind. Dec. (N.S. 118 (F.B) and 
Khurshed-un-nissa v. Alim-un-nissa, 17 Ind, 
Càs. 868; ro A. L. J. 421, followed. A GIRDHARI 
SINGH y. BHUPAL SINGH, 45 A. 456; (1923) A. I. 
R. (A) 516 *. 745 


Preseription— Public, whether can prescribe‘ 
Easements and profits a prendre, acquisition of 
—Dgdication—Proof—Easements Act (V of . 
1882), 6. 2 (b). e 


The public cannot prescribe fer ownershipr 
The principle applicable to prescription by the 
public is the same as that recegnised in connection 
with presétiptions foreasements dit profits aprendre. 
As regards prescription of this kind the thing to. 


\ 





‘be established is dedication not user. What 


can be proved is that the public has acquired. 
an easengent or a profitsea pendre by a grant, or 
dedication, actual, if direct evidence of ore is 
ava lable, or to be presumed, in case such evi- 
dence isnotavailable, andin the latter alternative 
evidence of enjoyment will be relevant 8nd may go 
far towards supporting the inference that a grant 
or dedication, which is lost, at some time was 


-Smithev. Andrews, (1891) 2 Ch. D. 678; 65 
L. T. x75; Attorney-General v. Eshar Linoleum 
Co. Ltd., (1901) 2 Ch. D. 647; 7 L. J. Ch. 808; 
85 L. T, 414; 50 W.-R, 22; 66 J, P. 71 and. 

5 z 4 


A 
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Lutchmeeput Singh v. Sadaullà Nushyo, 9 C. 698; 


` I2 C. L. R. 383; 5 Shome-L. R. 27; 4 Ind, Dec. 


(N. s.) Il15, relied on. l 

The dedftation must, however, be to the 
public at large, and not to any section of it, 

Poole v. HusRinson; (1843) 11 M. L. W. 827: - 
152 E. R. 1039; 03 Ra R. 782 and Muhammad . 
Rustam Ali Khan v. Municipal Commitiee of 
J$arnal' City, 56 Ing. Cas. 1; 47 I. A. 25; 1 P. 
W. Ri 1920; 13 P. L. R. 1920538 M. L. J: 455; 
I L. 117; ir L. W. 579; 18 A. L. J. 466 ; 22 
Bom. L: R.9363; xU. P. L. R. (P. €.) 87; 38 M. 
L. T 1 (P.C. relied on. M USMAN KASIM 
SAIT y. SECRETARY OF STATE For INDIA, 17L. W 
615;:(1923) M- WIN, 315; 44 M. Ls J. 638; (1923) 
A£. I.R. (Mj 624 * 25 


Presidency Towns Insolvency Act (III ‘of 1909): 
8. 52 .2) (c), applicability of — Goods in possession 
of insotnent—Consent of.true owner, withdrawal 
of — Equitable. mortgagee, whether true owner. 
The pertinent words of section 52 (2) (c) of the 

Presidency Towns Insolvency Act are "by the 

fonsent and : permission of the true owner." 

So long as the reputed owner is in possession 

with that consent and permission, and if he is 

so at the time of his insolvency, the goods will 
pass to the Official Assignee. for the benefit of ‘all 
the creditors-of the insolvent: But if, prior to: 
the insolvency, the true owner withdraws that 
consent and, communicates that withdrawal to. 
the insolvent, the goods can no longer be said 
to bein the possession, order, or disposition of ^ 
the reputed’ owner so'as to pass them' fto the 

Official Assignee. ' 

If the true owner: bona fide demands possession 
of the goods from the reputed owner, before the 
latter's insolvency, with a view to-taking posses- 
sion ‘of the goods, though from no fault of his 
own he: fails to getit, the goods are no longerin- 
the possession of the insolvent with his consent. 
Buta mereintention to demand the goods and to 
get possegsion of them is not sufficient, there 

. must be a demand communicated to the insolvent. . 

' (Indian and English Authorities discussed)... `- 
An equitablé ‘mortgagee of goods is.the ''trüe 

owner" of the goods withit ‘the meanmg.of 

section 52 (2) (c) of the Presidency Tows Insol- 

vency:Act.. e 
Ex parte Union Bank:..of Manchester; .In ‘re 

Jackson, {1871} 12 Yq. 354; 40 L. J. Bk 57524 

L. T. 951; r9 W. QR. 872, relied on. R OFFICIAI 

ASSIGNEE. v: MOHAMED E.NAIKWARAH, I R» 153; 

2 Bur. L..J. 248; (1924) A..1. R. (R.) 27° 919 ` 


* Probate and Administration ` Act (V of 1881); 


ss 4,12, 14; 15, 41--Hindu Wills ABP(XXI 
.of 1870),@s. 2-—Succession Act (X of 1865), 
. Se 187—Suii by admintstrator to recover posses- 
‘ stonof debuttar.property ‘transferred by executor 
in oreng of irust. created by, Wili— Adverse 
possessiOn-— Limitation Act (IX of t908)®s, 10, 
Sch. I, Avis, 134, 142, 144. ` 


. À& Hindu:diediin 1894: after executing a Will 
in 1889. by which. he dedicated his properties: to: 
his family idol and appointed his two widows: 
and his adopted Spn executor of the Will: ‘The: 
+ * 
. ? | 
r e `e 


INDIAN CASES: i 


` Probate and Adminigtgation Act—~contd., -° `, 


~ 


~ 
: [1923- 


e 
executorshaving neglected for a long time to take 


out Probate of the Will the plaintifis made an , 
applicatiénin June 1916 for Letters of Administta- .. 


‘tion with copy of the Will annexed alleging that 


the persons named in the Willas executors had | 
wasted the estate, contrary. to the. provisions 
of the Will aud were consequently not likely to 
apply for Probate. In July ‘1917 Letters. of , 
Administration: with copy of the. Will.annexed , 
were granted to the plaintiffs, in respect of the 
debutlay properties. In the meantime, the prop- 
erties had been sold and purchased im September = 
190: by the defendants in execution: ‘of: decrees 
obtained on the basis of mortgage-bonds executed 
in 1901 by the son and widows of the! testator 
in which they professed to deal with the proper- 
ties as the heirs-at-law of: the deceased ,testatore 
without making any reference to the testamentary... 
disposition made by him. In a.suit instituted ;: 
in March 1917.by the plaintifis®as, shebatis and „n 
administrators of the debuilar estate of the ido], |, 
for recovery of possession ofthe properties.from 
the defendants: | 
Held; (1) that when Letters of Administration .. 
with copy of the Will annexed-were granted.to the : 
plaintiffs the WIJI was established from the date ., 
of the death of the testator, and witheeffect from _ 
that: very date the disputed properties having : 
become absolutely vested .as debutlay in the | 
deity, the defendants had not acquired. a title... 
which could: be: supported in derogation of.the . 
debutlav created by the testatér; —— Bas 
(2) that with reference to section .187 of the - 
Succession Act, read with section :2 cf the | 
Hindu Wills Act, the suit was not bound to "fail, 
because no order for Letters of Administration : 
with copy. of the Will annexed was in existence : 
at the date of its institution ; for, solong as com-.:: 
pliance with the section was prior to" decree * 
the fact that it. was after the institution of the - 
suit made no difference and the Court .wasfully : 
competent to deal with the suit ; mw 
(3) that Arts. 134 and 142 Of the Scheüule to: 
the Limitation Act were equally'inapplicable to”. 
the suit which was governed by Art. 144, which. 
again did not bar the suit as the debuitay had not 
een extinguished by adverse possession. on. the 
art of the defendants. l 
The first portion of Art. 134 of the -First Sché- — 
dule to the Limitation Act contemplates.a suit :? 
to recover possession of immoveable .property- - 
conveyed or bequeathed in trust and afterwards*. 
transferred by the trustee for a valuable consider -+:- 
ation. .This refers to a case where the transfer.“ 
by the trustee is accompanied by delivery: of- 
possession to the transferee so as to render possible*:t. 
and necessary, the institution of a sit for recovery": 
of possession. The ‘Article cannot be interpreted : 


^ 


“vare 


“i 
1 


k 


e to include within its scope a case where a simple--: 


mortgage is executed and the morgtgagor contin-- 
ues in possession as before, The sécond portion 
of the Articles intended to provide only for a.case-: 
where.the defendant's vendor purports to transfer... 
full ownership when in fact he has only.a-mort- n 
gagee’s fight to transfer ; it dots.not zefer-to the 
case of.a: ®yrpthaser from -a Morjgagec-of the 
e 


e ' N 
er - 
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“interest of the mortgagee: as ‘mortgagee. "The 


Article:does notapplycto forced sales in'execution. 
of decrees. | 
' Dispossession within the: meaning.ofArt, .142 
of:Schedule Tito tbt Limitation Actiamplies the 
coming in of a personand his:driving. out:ianother 
from. possession. -Discontinuance.of : possession 
implies the going out-of the person:in- possession 
aud Jis being followed into possession by.another. 
"Persons-nominated »by:artestetor:to: take wut 
Probate of his’ Williand.to.carry-ont a religious 
trust.. created by: him sare: persons:in: whom: the 
estate: becomes vested in trust for a:specific. pur- 
pose within^the ‘meaning of :sectior: 10. of -the 
imitation Act, They cannot:by breach ofr trust 
continued for -a period. of! twelve«years «confer a 
ftatutory title on themselves in.) derogation-'or 
extinction of- the . trust. - . 

.The .adverse,pagesession of a: shebait in:relation 

‘to the debuttar:estate is: fundamentally ‘different 
in. quality: from. the. hostile. holding of-a. stranger 
claimant, and it. would.be:unsound «on. : principle 
to. tack .together\ the, possession. of. persons. who 
stand in entirely different categories. 0 CHARU 
CHANDRA PRAMANIK y. NAHUSH CHANDRA KUNDU, 
:36 C^ Le Jaagi (0923) Ar E! RAME 17:50 C.: 49- 7630 
"S. Gü-—Saleasithout deaue..of : Court—Sale, 
-whether void .oy voidable— Auministration.suit. — 

. 4lds:pendens ndoctrine;of ;,applicabitity.of. 

A sale by an administration without: the leave 
sof the Court, icis: required. by «section «60 ofthe 
Probate .and+ Administration; Act, .is .not:void 
“ab, initio but merely :voidable.and.ifsnoisteps are 
taken within the,period pres¢ribed tio. avoid .the 
.sale,; it: is binding. 

Speaking generally, the. doctune: of: 4s .pendens 
-does. not apply :to.administration «suits. «LB 
“ALA RFinM v. MAUNG Dawe, :(1923)..A...I. 
BR.(R. }69 l ` ii: 94 


“Procgdure—Pêtifion “to Police «reported false— 
Subsequent. petition ‘to' MagistrateMagisirate, 
duty of. . : : 

When a charge made by a: person ^ is*designated 

“in a Police report as false; he~is‘entitled to -file-a 

, petition before a Magistrateimpugning the correct- 

nesS.of the report? The Magistrátemust regard this, 
petition as a complaint aiid the -complaingnt is 
entitled. to-have .the persons complained-against 
tried on the charge, or'else his statement must 

>be recordedonoath and his: complaint -dism‘ssed. 
. “Jogendra. Nath ZMookerjee v. Emperor, 33 C. 
rin: W.N.158;2,C. L. J.22872 Cr: L. Jers, 

“followed. "Pat NAND'KISHORE' MISSIR v." KALIKA- 

"Mtas, (1923) A: IR, : (Pat.) 1/7539; 724 Cr LU T. 

"4.845 A : Mi à ‘057 

—— Redemption  swit—tippeal from prelimi- 
navy ` decree — Final decree. -' passed— Appeal, 

_whether can.be iveated “as from | final decree. 
“Wheran appeal is-preferred-from a preliminary 
~ decree' in. a redemption suit béfote^ the passing 
of a' final decree, the-appgal cannot; Sfterthe: final 

. decree in’ the suit -has“been-passdd; be itreatêd as 

an appeal againd the final decree sabo. 
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Promissoty-nobte— Material alteratton— Negotiable 
Instruments Act (XX V.I of 1880), s. -87,- 


.. In .suits.for-bond-debtsbrought ontthe basia. 
of altered .documents.the:plaintiff is not entitled 
to, succeed. “He cannot:recover even the,amount 
of which’ receipt'is admitted by:the- defendant, 
A material alteration. destroys thé tight of action 
on ‘the decumént. .N.BANDURANG v. KISHAN, 19 

20 


NEU, R79, (1923) A. IR. (N.) 295 


— 7, subd based on-—Prommssory-note tnadmt & 
ae -evidence-®-Plainisff, "whether can prove 
Ioan. 


:6 

“Where a loan is „evidenced by a.promissory- 
note.andthe:creditor. sues the debtor on the. 
basis of the promissory-note but the promissory-. 
note. is.held'to be inadmissible in evidence, the 
plaintif-should: be. aliowéd Jan opportunity to 
prove the loan by other evidence. 

. Bachu Lal .v. Kaündhai. Lal, 6 O. C. r6, 
Ram -Sarup v.fasoda Kunwar, 13:Ind. Cas. t38;* 
34 À. 255;9 A. L. ]. 72, relied on. GDWARKA v. 
IDU,90. & ALL. R. 245; 26.0; Ca$61- “BIS 


"suit on—Pro-nete executed-in renewal 
- -of prior -pro-note-—Consideration— Forbearance 
to sue. 


Defendant executed a pro-note in favour of one 


. Ky After the: latter's death-the defendant renewed 


the.prosnote in «favour of one R, who was not 
entitled to sue on the-old-pro-note,.at the. request ' 
of the.plaintiff who. was entitled to sc on it. R, ` 
subsequently assigned . the :renewed , pro-note in 
favour of the plaintiff who.sued on it. -Defendant 
objected. thatthe renewel -in.favour.of R- .was 
without ; consideration as the. lstter. was .not 
'entitled.to sue:on the. old: pro-note ; 

" “tHeld; that the.renewal.having been „made At 
the request of the plaintiff,.who:was : entitled to 
sue.on. the ‘old pro:note,; the /forbearazice of the 
plaintiff ..to:sue .on.the:old,pfo-note was, sufi- 
cient ..consideration for.:the renewed:. .pro-note. 
O MOHAMMAD JAFAR v. RAM.CHARAN;, 10 O. G.J, 
43;90. & A. L. R. 155; 26.0. C. 204761923) À. 
LR. (0j) 76 316 


‘Provident Funds Act. (IX- of:1897),:0. 3 (4)— 
© “Cmil Procedure Code: ( Act V of £908), s. 60 (1) 
(k)—-@ompulsory deposit, what; €s—Deposit, 

— whether attachable ‘after. rbilivemantoof subscriber, 


The question-whether.a- deposit is a compulsory 
deposit grithin the meaningeof section 2 (4) of the 
Provident Funds ActcdependsS on Whether it is 
.re-payable on demand -or at the option of the 
“subscriber. 

The expression ‘compulsory. deposit” in thee 
Provi@@ut Funds Act I$ aterm with a technical 
meaning and. a. deposit which ona within the 
‘definition remains ia -compulsory deposit . until ® 

sitis drawa ont. —. l ae 

: Veerchand v.: Bu B. & C. I. Ry., Co., 29 B. 259; 

: 6. Boma. L: R. 921, Hindley v. -Joynardin, 54 Ind. 
Cas. 439746 C. 962; 24 C. W.N: 288: and Nagindas 

vv. ,Ghelabhat ;56 Ind::Cas. 4493144 B:673; 22 . Bom, 
^ Y. R. $22, relied on. 

JA cumpulsory deposit within:the meaning of 


--gection 2 -(.4)-of the’ ps Furide Act'does not 


i become attachable by a<creditor- on! the retire - 
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ment of the subscriber before it is actually 
drawn out. A DEVI PRASAD v. SECRETARY OF 
STAYS FoR INDIA, 2: A. L. J. 454; 45 A. 554; 
(1924) A. y. R.A) 68 l 748 
gs. 2 (0), 88 (5)—Hindu joint family— 

, Insolvency of mémber~-Shavre of inselvent, 

whethey vests in Receiver — Partition, Receiver, 

* whether can sue wr. 

- The definition of*the word e''property ” in sec- 
tion 2 (d) of the Provincial Insolvency Act is not 
exhaustive It was inserted to make it clear 
that certain kinds of propety which do not actually 
belong to the insolvent are to be treated as his 
property for the purposes of the Insolvency Act, 
€. £.» property over which he may have a power 
of appointment exercisable for his own bene fit. 

Under section 28 (5) of the Provincial Insolvency 
Act, the only property which is exempted from 
the scope of adjudication is property of the insol- 
vent which is exempted in execution of a dectee, 

The right, title and interest of a Hindu cor 
sharer in joint family property may be attached 
and.sold in execution of a decree obtained 
against him personally. ` 

Deendyal Lal v. Jugdeep Narain Singh, 3 
C. 198 2 C. L. R. 46; 4 1. A. 2473 3 Sar. 





P.C. J. 730; 3 Suth. P. C. J. 468 ; I Ind. Jur, 


604; I Ind. Dec. (N. 5.) 715. IP 6 followed. 
Therefore, such right, title and interest 
is ''property " of the insolvent which vests in 
ihe Receiver on insolvency, and the Receiver 
is entitled to sue for its partition. 
Asant Singh v. Kalka Singh, 48 Ind. Cas. 526 ; 
5 O'I. J. 665, dissented from. OLA, BAHADUR 
y. PASPAT PRASAD, 10 O.1,. J. 3:59 O. & A, L. R, 
(O.) 173; (1923) A. I. R. (O.) t54 801 
Provincial Insolveney Aot (Y of 1920), se. 59, 68 
—Sale of insolveut' s property-— Application to 
Couri— Procedure— Gift, deed of,executed by 
insolvent shorily before application for insok 
vency-ew^7e sumplion. 


The provisions of the Code of Civil Procedure 
.do notapply to a sale of an insolvent's property 
; by the Receiver under section 59 of the Pgovin- 
cial Insolvency Act. 
| Meo! Chand v. Murari Lal, 21 Ind. Cas. 7921! 
l 36 A.& x1 A.L. J.979,relied on. 

A stranger to insolvency proceedings may at 
his option geek his fedress in the ordinary Civil 
Courts when aggtieved by any actof the Official 

' Receiver, or he may apply under section 68 of 
the Provircial Insolvency Act, but if he takes 
the intter course, he must comply with the terms 
of tke section. ees e 
Bhairo Feasad v. S. P. C. Dass, 51 Ind. Cas, 
113; 17 À. L. J. 787: 1 U. P. L, R.(A)118, relied on, 
There isgdspicion of fraud where an insolven 
executes a deed of gift a few days before filing 


tis applitation for adjudication, whate¥er the ` 


declaration in the deed of gift may be. ‘9 
HUSAINI v.. MUHAMMAD ZAMIR ABUDI, 9D. & A. 
L. R. 440; 26 O. C. 319 809 


Provincial Small Cause Courts - Act (IX of 1887), | 


s.17, proviso, *scope of—Swit dismissed foy 
defauli— Order setting aside dismissal, nagure of, 


n , | 
CASES; [1923 
A e | r 
Provincial Small Cause Courts Act—contd. 


The words “or in pursuance of the judgment ” 
in the froviso to section r7 of the ^ Provincial 
Small Cause Courts Act must be read distributive- 
ly and applied to the words *for a review of 
judgment "" which precede. - 

Section 17 does not apply to an order setting 
aside the dismissal for default of s stit by Small 
Cause Court Judge. The order disunssingthe 
suit for defaultis not a decree within the meaning 
of section 2 (2) of the Civil Procedure Code, nor is 
the.application for an order to set the dismissal 
aside an application for an order to set aside a 
decree, still*less is it an application for review 
of judgment. A GigpHARILAL v. FIRM Acway, 
Srwen-THAKAT SINGH, 21 A. L. J. 522; 45 A. 569; 
(1923)7À. I. R. (A) 605 oe 


—— — Soh. II, Arts. 1, 3, 19— Tolls (Army) Act 
(I I of1901), s.6—Suilfor damages caused by 
illegal order of President of District Board, 
nature of —Suit, whether cognizable by Small Cause 
Court—Suit wrongly brought against President— 
Interference in revision —Civil Procedure Code 
(Act V of 1908), s. 115. i 


. Where the plaintiff, a toll-gate contractor, alleged 
in his plaint that the President of the District 
Board issued an order wrongfully forbidding 
him to collect tolls in respect of certain carts 
and claimed damages caused by reason of such 
ilegal order: " 

Held, (x) that the suit was really not one for 
declaration so asto bring it under Art. r9 of Sche- 
dule II to the Provincial Small Cause Courts Act 
but was really one for damages and the Small 
Cause Court would, therefore, have jurisdiction to 
try the suit though in arriving at its decision, 
‘it would have to come to a conclusion as to whether 
the prohibition was rightly or wrongly imposed; 

(2) that Arts. r and 3 of the Schedule 

. were not applicable to the suit, since the President 
of the District Board was not an officer of the 
‘Government within the meaning of those Articles; 

(3) that section 6 of the Tolls (Army) Act, 
did not bar the jurisdiction of the Court to enter- 
.tain the suit;  - 7 

(4) that the mere fact that the suit was wrongly 

* brought against the President of the District Board 
instead of the District Board itself was not a 
matter going to the jurisdiction of the Court 
as to warrant interference with the decree of the 
lower Court in revision by the High Court under 
section 115 of the Civil Procedure Code. M 
PRESIDENT, DIsRICT BOARD, SOUTH CANARA v. 
. GOPALAKRISHNA BHATTA, 32 M. L. T. 378; 18 L.W. 
82; 45 M. L. J. 125 46 M. 308; (1923) A. I. R. 
(M) 689 i k 223 


Aris. 2, 25—Cwil Procedure 
Code { Act V of 1908), s. 102—— E xecution of 
decree — Permission to decree-holdev io bid at 
auction conditional om paying off «another 
decree-holfey— Sale set aside——Swil to recover 
payment, nature of-- Appeal, second, whether 
Hes, ° ° 

` Plainti$ who was decree-holéer in certaie exe- 
`, ention proceedings, applied fordea%e to bid at the 
.&uction-sale. Leave was granted on condition 

a 
E 
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that ht paid off the defendant, who was another 


decree-holder against the sarfeejudgment-debtor' 


«and who had applied for rateable distribution. 

Plaintiff complied with the condition. and. pur- 
chased.the. property -put up for sale. Subse- 
quently, a-third person was declared the owner 
of the property sold, which was, consequently, 
lost to the plaintiff, Thelatter then sued the 
defendant for recovety of the amount paid to 
him together with interest, the total claim being 
less than Rs. 500: 

Held, (1) that the suit did not fall under clause 
(2) or clause (25) of Schedule II to the Priovincial 
Small Cause Courts Act, and was, therefore, 
cognisable by a Small Cause Court; A 

(2) and that consequently a second appeal 
was not competent inthe ‘case. . : v 

Article 2 of Schedule II to the Provincial 
Small Cause Courts Act refers to suits for. 

mages in respect of acts done under the orders 
of a Court. A KESHO SARAN. ve. KHAIRATI LAL, 
at À. L. J.248; 922) A. I. R., (A) 316; 45 A; 
359 836. 


- 


— — Seh. IL, Art. 85 (ii)—Suit on . chit.— 
Allegations of conversion and theft in’ plaint— 
uit, whetter.cognisable by: Small. Cause Court 

` c Interesi, higr vate of. sik 
_A plaiut alleged that the defendant in collusion 

with Railway Officials had taken certain ‘coal be- 
longing to the plaintiff and had misappropriated 
it or converted it to his own use; that on tke 
plaintiff discussing. the matter with him the ‘de- 
fendant had executed a chit in'his favour pt 
mising to pay *& certain sum. Plaintiff sued io 
recover this sum from the defendant:' xut 

Held, (x) that the suit was one for recovery olan 
.sum of money shown by the chit and wes not a 
suit for recovery. of damages, ‘either for the theft 
or the conversion of the coal; 

(2) that the suit did not, therefore, fall within 
the purview of Art. 35 (ii) of Schedule II to the 
Provincial Small Cause Courts Act and was cog- 
nisable by a Smal} Cause Court. l 

Where a Courtis properly seized of a suit, it bas 
full jurisdiction over all matters comprised 
in the plaint, and can, in the absence of a contract 
between the parties or of cvidence of a customary 
rate of interest, award a high rate of interest 
having regard to the circumstances 'of^a' case: 
© RAKHAL CHANDRA CHATTERJEE v. ROHINI è 
Komar CHATTERJEE, 37 C. L.7]^3$9; 27 CW. N. 
549; (1923) A. I. R- (€.)650 n.. 801 
Punishment—Offences not distinci—Sebarute sen- 
. tences, legally tf— Penak. Code, (Ad ^ XLV 

of 1860), ss. 71, 147,.225—Criniinal Procedure 

Code (Act V of 1898), $..35... Gee 

Having regard to the, provisions, of section, 71 
of the , Penal Code’’ and" section, -35 .of the 
Code of Crimizel Procedure, a perso, : onvicted 
of offences under -section 144. and nider™ section 
225 of the Pefal: Code - would: ‘gat! be*Nabte'to 





common object ot the unlawful assembly of which 

the ‘accused was a? mémuiber-was the comission 

of tke offence punishable ‘tinder’ -sectioh’ 225, 

Penal. Code. Such offences are not'di stifict ‘off ences 
Uhr bandar NE x. KG vige t wet kw ag OT 
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for which separate sentences can be passed.. 
C.Sarat CHANDRA’ CHOSE v. EMPEROR, 37:.C, lL, | 


€ 
t 


Punjab Land Revenue Act (XVII of 1887), s. 141 
—T vrees, whether land. — f 
Trees are land within the meaning of section 

147 01 the Punjab Land Revenue Act, and possee- . 

sion of trees cannot be delitered in execution of - 

a decree except through the Collector às provided 

for in that section. L Ningi Pam v. Pansa 

RAM, (1923) A. I. Re (1.)693-5 L,L. J.507 ^ Is 

Punjab Municipal Act (HI 02 1911), ss. 88, 152, 

|938— Powers under s. 152, whelher cam be 
delegaied— Authority to prosecute, form. and 
contents of. : i 
_A- Municipal Committee cannot delegate its" 
powers under section 152 of the Punjab Municipal 


- 


Act to its President. . i 
An .authority conferred by a Municipal Com- 
mittee on any person to conduct prosecutions on 
behalf of the Committee must, by virtue of tke 
Explanation to section 228 of the Punjab Munic. 
pal Act, be in writing and contain full and com- , 
plete particulars of the person to be prosecuted. 


L GULZAR, JAN v. EMPEROR, 41.120; 24 Cr. L. f. -< 


769; 5 L. L. J. 522 "483 


Railway Company—Delivery of goods. Sse CoN- 
~ TRACY Act, 1872, S. 149 248 


Railways Act (IX of 1890), s. 77, interpretation 
` of— Money value of claim whether to ‘be 
. siaicd— Iniention to site. : 


‘Section 77 of the Indian Railways Act merely: ' 


requites that a demand for compensation shall be 


made; it nowhere prescribes’ that the money: ` 


value of the claim shall be stated, mor does it 
require the claimant to notify that he intends. 
to sue, Pat DURGA PRASAD v. G. I. P. RY, AND 
E. I. Ry, (1923) Pat. 284; 5 P. L. T. 42 £93. 


g. 71 —Short delivery— Risk Note, Form 
B —" Loss,'' proof of. l : : 


In a suit fot compensation for shogt delivery 
the Railway are not entitled to set up the Risk 
Note, Form B, unless it issbown that the loss was 
due to a theft from a running train or some such 
causee Théplaintiff cannot be asked to prove 
that the loss was due to anyefanit on 
the pait of the Railway Company, unless and 
until the Railway have set up and proved that 
the loss has occurred. ' - dad 
 Seeretary of State sor I Mia ‘in Council v. 
Jiwan and Abdullah, 71 Ind. Cas. 609; 21 A. L. 
J. 225; 45 A. 380; (1923) A. I. R. (A) 426 and East 
Indian Railway Co. .x. Kishen Lal-Tirkhamal; 
73 Ind. Gas. 980; 2124.1, 7.438; 9O-& A. I. RL e 
531; 45 A. 530, relied on. A EAST INDIAN RAIL 
WAY v MAaKHANLAL- BINDESRI PRASAP;21 Av L. 





^, 


J. 512; 45 A. 575; 1923) A. nR: (A) 605 814 ° 
Ww peas Ji D — Risk- Note* AM 
separate punishment tor» each: offene? ‘whére*the * —, Sch. JI, cl. (K) — Risk- Note* X— Article 





c pot" exceptell " — Railway Company, | liability 
i.of—Momi motis, whether “excepted. — 

. If an article consigned, to . the Railway 
‘Company is not in fact one. of -the excepted artis 
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cles mentioned, in Schedule II to,.the Railways: 
Act, the mere.fact.of giving the-Risk Note X inj 
respect of it does not exonerate the Railway 
Company from liabidity in case of..its loss. 

Momi mats, or-wax pearls, are only wax- with: 
thin coverings of glass over thém and as- such 
cannot be called -'*articles made of'glass " and 
cannot, therefore,. be- said to be articles falling > 
under clause (A) of the” Second: Schedule to the 
Railways Act. 

Saminadha Mudaliev. South. Indian Railway - 
Company, 6 M. 420; 2 Ind.* Dec. (N. S.). 572; 
relied upon, A:KIDAR Natu RAJNARALIN-U. RAST’ 
INDIAN RATÊWAN, 21: Aw. Ie... J. 3515 45A 34833 
(1923) A I. R; (A) 538 300 


Rangoon High Court-—First Grade Advocaie of 
udicial Commissioner's Court, Upper-Burma, 
stafusaf—Stamp Act (I I of 1899), Sch. I, Art. 

30— Legal Practitioners Act- (X-VIII of: 

1879), Sch. I'I—' High Court", meaning 

of—Eniry as. Advocate or Pleader of Raugoon. 

High Court —— Fee payable. 

The accident that, persons, who -ware -really 
Pirst Grade Pleaders, should have been called, 
First Grade Advocates in;Upper Burma, gives: 
them no right to be enrolled as Advocates.of the 
Rangoon High Court. They should be enrolled 
as-Advocates or First-Grade- Pleaders according. 
to their qualifications. i 

The Court of the JudicialCommissioner of, Upper: 
Burma was not a “High Court" within: the mean - 
ing of the exemption. to Art. 30-.0f, Schedule I 
to the Stamp Act, which refers to High, Courts 
which enrol Legal Practitionersunder the powers 
given by the Legal, Practitioners;,.Act. 


The expre sion ‘igh’ Court! in the: entry 
in Schedule II to the Legal ‘Practitioners Act 
refers to High Courts not established by Royal 
Charter and ‘only to Pleaders .authorised “to 
practice in Courts .subordinate- to, the AHigh. 
Court. 

‘First Grade Advocates of tha Court of the Judi- 
cial Ccomufissioser oi Upper Burma must pay a 
fee of Rs. 500 under Art. 30 ot Schedule { to 
the Stamp Act in, order to be enroiléd as Advo- 
cates or Pleaders of tae Rangoon. -diigh Court. 
R.In ile maller cf CERTAIN FIRST DE 
ADVOCATES, I R. 142; (1924) A I. R. (R$ 1 918 


` : 
Rangoon Rent Act. (Burma Act- II 0£:1920), 5. 9 
(1)— Lease on favgurable terms—Salami paid: 

to lessor,» recov®ry. of. ` > 
At the time of the grant of a lease, the lessor, in 
conside ation of the tenant’spaying,a salami,agreed 
e to take a small rent, not to turn the tenant out 
during a certain peried, Bot to ask for m@re tent, 
and to makg.certain alterations in, and additions 


— 


© to, the premises. leased. In.a. suit by the 


tenant to recever back thé premium under section 
9 (x) of the Rangoon Rent Act: por 
~ Held, Mat these agreements on- the part®f the 
Jandlord were conditonis of the lease and formed 
a part and parcel ofthe same and that, therefore, 
“the payment- of ʻihe- premium was.. within the 
‘contemplation of section g (1) of the Rangoon _ 


a^ dE e A 


Pa >» I7 


INDIAN CASES. 


t ®- - ka) 
[19023 * 
Rangoon Rent Acit~ boncld; 


* 
Rent Act and the aenfount was tecoverable.by the: 
tenant. L -B ISMAIL. YACOOBJEE. v. ABDOOLA.. » 
HAJEEABBA/&.CO.; (1923) ALR. (L. Bi) 80 : 13 : 


Registration Act (XVI of 1908), ss. 17," 48— 
Fuidence Act (I'of 1872), ss. 35, oy — Partition- 
deed, unregistered, whether admissible in pyove -. 
parittion—Secondary evidence whether- admissible. 


A‘ partition deed which affect property exceed-- 
ng in value Rs. roo is compulsorily registerable; 
and unless it is registered, it cannot, under settion 
48.of the. Registration Act, be.used:as evidence of) 
the partition. and, under section: 9r of. the Evi- - 
denge Act, secondary evidence in excluded-to-prove : 
the temrms of the deed. L- BiMAunG Po 
Lon v. Ma E Mat, (1923) A. Y. R. (R.) 5700 477 


ss. 17, 49 (c)— Thekanama, unregistered, 
whether can be used as evidence of value of., prope» 
eviy. 
A’ thekanama which is inadmissible in evidence 
for:want of registration cannof be used as evi- 


. dence of the value of the property for the pur- 


pose of determining the, amount of‘ compen«ea- - 
tion: for-wse and occupation. O: Ajopuyva 
SINGH v. KHUSRO BxcAM,9 O. & Avy: Ri in. 
321 58 





— $8..17 (1)y— Witing . off large. sum in.: 

consideration of. transfer of 4mmoveable property 
—Wil whether compulsorily registrable. 
Where it was distinctly stated in. a Will, that: 

Rs. 6,500 out of a partner's share. of: the. part-- 


‘nership assets were written off im consideration. 


of the transfer by the other partner of his moiety. 
share in a certain oli: 


Held, that.the document was an instrument 
which acknowledged the receipt of payment of 
consideration on account of the assignment or ex- 
tinction of a right, title orinterestin immoveable 
property of the value of more than Rs.100 within’ 
the meaning of.section 17 (1) of the Registration: 
Act, and the non-registration of such a document: 
made it inoperative in so far as is purported to 
affect those of the executants in- respect of -whom : 
it was not registered. A PAKIR CHAND v. NANUG 
RAM 721. 


s.. 98 —Potezr-of-aitorney authorising 


e agent to execute documenis— Agent . presenting 


document.for registration —Presentation;:. whes 
ther legal, s 
Section 33 of the. Registration Act applies 
where the person presenting a document is the” 
general attorney of the person executing it and not 
where itis presented for registration by the actual 
executant, even though he may have executed it 
as agent for some one, else. A. AISHA. BIBI v. 
CXHA]JU MAL 7276 

2 

£ 


89.88, 71,92, 73,22 — Refusal to resi 

— Appliwation.1o. Registrar. Pec as’ Gee 
dismissal of —Swit, to. enforce registra:ion,. main: 
tatnability of., i . ; 
ln a suit under section- 77 of the Registration 

Act to. enfofce registration of a document the 

Court is only concerned with the genuineness..and 

execution of the document; qrf&stions relatigg to 

IN - 4 e æ e e- 


—— 
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the-validity of the document®ame-not: legitimately 
within the scope of such 'a suit. . | 
Plaintifflodged .a sale-deed for registration; with 
the Sub-Registrar. and took out a,summons direct- 
ing-the defendant toappear and admit execution. 
Defendant failed to appear and the Sub-Registrar 
refused to register*the deed. Plaintiff thereupon 
made an; application to the ‘Registrar which. was 
headed-as an appeal and was- described as. an 
application under sections 72 and.73 ofthe Regis- 
tration Act. The. application. was not verified as 
a plaint as required by section. 73.. The Registrar 
rejected the: application: on the - ground that it 
was an appeal under section. 72, which idid not. 
under the circumstances, lie. Plaintiff then tiled 
Suit under section 77 of the Registration Act: 


Held, (1) that the application to the- Registrar 


ayas in substance: one under, section 73: of the 


Registration. Act and the defects were’.merely 
fórmal;, AN 

(2) that the mefe fact thatthe, application was 
headed as an appeal or that ‘an‘erroneous~ section 
of the Act was mentioned. therein was ‘not sufi- 
cient to take it: away from; the. category. of :an 
ya aad under section. 73 of ‘the. Registration 

ct; 

(3) that. there. had ,been..a. substantial. com- 
pliance withsthe provisions of section .73 .of the 
Registration .Act and that the dismissal of the 
application by the Registrar, although technically 
under section 72:was one really .under section 76 
of the Act;, 

(4) that, thertfore,. the suit under section. 77 of 
the Registration Act was maintsinable.. L-Urram 
SINGH v. Rutan Devi, 5.0: 3.217; (1924) A. 
LR. (L.) 28; 888 

SS: 58 (2), 82—— Erroneous registration of 
document —Evron in procedure-—Defect,: whether 
curable, 


Where a document’s presented by a person 
duly authorised to present it,' who. thus initiaties 
the jurisdiction of the Registering Officér, and who 
does all'that he is required to.do under the Regis- 
tration Act and is guilty of no shortcoming there- 
under, it is contrary to the.scheme of ‘the. Act 
that he should be: punished for any error or defect 
in the procedure of the. Registéring, Officer sub- 





Sequent;to the presentation. . 


Where;:.on : the: application . of. the: purchaser 
under .a .sale-deed executed: byvseveral persons 
the./Sub-Registrar, erroneously" admits: the deed 
to registration’ under:sectiom: 58. (2) of: the 
Registraton . Act inspite of a denial of execution 
by one: of the executants, the error.of the Sub- 
Registrar is-am error-oí' procedüre-curable - by 
section 87 of the Act, if there has beer no fraud on 


the part'of the purchaser and the sale-deed in . y i 
' daté fixed and the. terms of the sale.proclamation 


ewere settled iex- parte. Afterwards, the .judgment- 


found; as:a matter oí fact, to*have been executes 
by- all the: alleged.-executants. RSO MA? R., 
CHETTY FIRM v. Kò TEIK EA, I R 22; 2':Bur-L. 
J: 69, TA i. R.(RJ) 176*: ' 82 

- —8: 90. (d)—Tvansfev; of; Property Act 
(I V-of 1882), iss. 4, , 1O} zr Assignment of: grant 





by, Secretary of . State Registrationt—Egssments 
e n: e B e 
hi. 4 S 
.” 7 © 
i a 
>s 
6 e 


proper 


Act (V of 1882),. s.. 59—Grant.. of land for 
consideration for: erecting | ghat — Right whether: 
runs with: land: 
The.. provisions - of: the» Transfer. of. Property 
Act, relating -to registration of. docugnents .must 
' be. read as merely: supplementary to-the provisions 
of the. Registration Act, and -therexceptions pro- 
‘vided for .by section go. of the. Registration Act 
must be taken to. cover cases dealt with by section 
107 of the.Transfer of Property Act. f 
Anuassignment ‘ofta.gran@ by, the.Secretary Of 
State. falls within lause (d) bi section go ofthe 


. Registration :Act and jdoes -not, therefore, require | 


registrations. wae 

A. grant;of land for:cousideration+for. the. pur- 
pose -of»erecting. a. Ghat, which’ provides that the 
.grantee would have. a proprietary right in. the 
structure put up, by.him but not in the soil is a 
right which rufis with-the land: and: dGes- not fall 
within the provisions of section" 59 of the: Ease- 
ments Act. O-RAGHO| PERSHAD' v: SECRETARY. OF 
STATE FOR “INDIA; 9 O; L J. 629; (1923) Ai. I... R. 
(O.) “114 369 


Religious. endowment—-Mahant, powers. of 

Sale: of... Asthal.. properties— Necesstty— Benefit: 
. The Makant of an establishment has very 
large administrative powers over the affairs 
of the. Asthal, and- undoubtedly theshas..power 
tosell'or mortgage the property imcase of need. 
or for the benefit: of the Asthak« 

The Mahant of an éndowmentiis: the 
proptietor of.the properties, althouwkh: he. holds 
the properties. im. trust. Pal KEDAR.NATH y. 
Jacar Nata Das, rP, LR 75: 134 


Res judicata — Ezecution- proceedings=-Notite to 
gudgment-debtor for seilement of sale proclamation 
^^—Terms of proclamation :-setiled. extr. parte s- 
Question of liability: of property to « attachment, 
whether res judicata— Civi. 

( Act * V of 1998), s. 11. 

A party who is-sought to be-affected'. by-the 
bar of ves judicata should have : had: notice. ofi the 
point that was ‘to be decided and sgould have 
had an opportunity: of:putting- Siward. his 
contentions against" the decision.. 

Subramania Iyer v. RajeswaraSethupaihi, 38 Ind, 
Cas. 627; 40 M. 1016, followed. 

A decsee-holder- applied for. attachment. of; the 
moveable property'of his judgmentgdebtor -but the 
proceedings came-to nothing., Within a year.of 
these- proceedings: an .application,:was. made for 
attachment of the: 1mmoveablg.. pxopérty. No: 
notice was given to the judgment-debtor as none 
was required: by: law ' under :the circumstances, 
An application was then made fon the.sale of the 


debtor "for-settlement of the terms --of the ‘sale 
jroclamation. The-latter :did..not .aéetend.:on..the 


tog. appliedefor release-of.the property alleg- 
E dn Je was-not liable to be .attafhed.. The 
decree-holder: contended thatithe question: of ‘the 
liability of ‘the property. tozattachment was. res 


judicata as ib aust be taken: to; have-been.decided 


Procedure- Code.. 


- and notice- was given to.the.judgment-9 


e" 


^ 


~ 


^ a 


- the payu 
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Res judicata—concld: | 4 


on the hearing of the application for 
terms of the sale proclamation ; 
Held, that notice to the judgment-debtor to 
be present at the settlement of the terms of the 
‘gale proclamation could not be regarded as raising 
the questien of the liability of the property to 
be attached and, therefore, it could not be said that 
the judgment-debtor was invited to object to the 
attachment, and, that beingso, the order that fol- 
lowed could not be regarded. as an implied adjudi- 
cation that the property was correctiy attached, 
"M CHIDAMBARAM CHETTIU. KANDASAMIGOUNDAN, 
(1923) M. W. N. 571; 45 M. I. J. 346; 18 L. MEE 
757; 46 M68; (1924) A. 1 R. M.) 1 55 
Matter whichought to have been made 
ground of defence—Appeal, second, question, 
whether can be’raisedin. See CIVIL PROCEDURE 
CODE, 1908, S. rr, Expr. IV 577 


Sale— Vendor having n? saleable interest—Suit io 
set aside, whether maintainable. 

A suit lies for setting aside a sale on the ground 
that the vendor had no saleable interest in the 
property. Pat KEDAR Nats v. JAGAR NATH DAS, 
x P.L. R- 73 | i: , .184 
‘Sanction for proseoution—District Judge, jurisdic- 

tion of. See CIVIL PROCEDURE CODE, 1908, 

^ $.195 19 

4 j i —Trustee, whethey can hold inam 

M ONERE Dion burdened with trust, 
naiwre of —Surplus income, disposal of— Removal 
of trustee, grounds for. 

There is nothing in law to prevent the trustee 
of a temple from being also the holder of a service 
inam in the temple. 

Where an inam had been granted in favour of one 
of the ancestors of the defendant for the purpose 
of enjoying the land and causing the Deeparathana 
services to be rendered to the deity subject to 

ent of a quit rent to Government: 

Held, that the imam was one to be held by the 
grantee and his heirs burdened with the trust of 

doing certain services for the benefit of the temple, 
and thah any surplus left over aiter 
the perférmance of the services accrued to the 


settling the 





benefit of tne donec and the service-holder was ` 


-not bound to account for his disposal of the sur- 


roceeds of the land. 
Lancer Chariar v.  Evalappa Mydaliar, 68 


13 M. L. J. 586; 24 Bom. L. R. 1214: (1922) A. I. 

iu (P. C.) 325;,56 C. L. ].524;27 C. W. N. 317; 21 

d.) and Mohamed Husgin Saheb 

:w, Mohamed Abdul Rahim Beg Saheb, 67 Ind. Cas. 

92; 42 M. L. J. 272; (1922)M. W. N. 74! 15 L, 
g 241; (1922) A I. R. (M.) 8, relied on. 

The powers of resumpjion of tnams and the dis- 


cretion of exercising it ii a proper case est with 


-e the Goverfement, and where the Government 


umed a temple service tnam, the propere 

dies pu HS Tag to the service-holder and 
Court hag no tight to declare , that a temple 
service inom should revert to the templé to be 
managed by the trustee as temple property. 
Courts will not remove a person who bas been 
in possession of theo fice of Dharmakartha ior many 


INDIAN CASES... 


‘and uncertainty as 


gb. 


; 31. M. L.T.r:;r6 L.W.247; 54 B. 565; 


 [2b23, 


Service inam—concld, 

. al 
years and belongs to the family of the ofiginal 
trustees at the inet@nce of strangers unconnected 
with the family unlese there is clear evidence of 
misconduct and unless itappears to be to the clear 
benefit pf the trust that the Dharmakartha-should 


: be removed. . 


So where a trustee belonging to the family of the 
original trustees set up private'ownership in somè 
items of the temple property in genuine ignorance 

to his legal position 

while admitting the ownership ' of the 
temple in other items and no case of misd¢ppro- 
riation was proved : ue ) 

Held, that a cas» has not been made out for thé 
renjoval of the trustee. ' l 

Srinvasa Chariar v. Evalappa Mudaliay, 68 
Ind Cas' 1; 31 M. L. T. r:16.L. W. 247; 45 B: 565; 
43 M. I. J. 586; 24 Bom. L. R. 1214; (1922) A. I. 
R. (P. C.) 325; 36C. L. J.524;, 27 C. W. N. 3175; 21 

J. 250 (P. C), distinguished. nud 
Subbaraya Cheili v. Subramania Iyer, 48 Ind. 


Cas. 833; (1918) M. W. N. 986, followed. M 
5ESHADU REDDI v PicHr REDDI, 16 l. W. 839: 
(1923) A. L R. (M.) 163; 32 M. L. T. 89 | 85 


Stamp Aot (II of 1899), Sch. I, Art. 1—Séaicment 
of account whether achnowledgment— Intention, + 


In considering whether, a. documentis an “aci 
knowledgmext' within the meaning of Art, r 


of Schedule I to tke Stamp Act, the Court has 


to apply its mind to the question—looking at the 
document and the surrounding circnmstances—~ 
as to what the intention was with whioh the docu- 
ient was given, that isto sav,e whether it was 
meant to be a bare acknowledgment and a 
promise to pay to be used in evidence against 


‘the giver, or whether it was given for some other 


deminant purpose. 
Where a document, while supplying evidence 


‘ef a debt, contains other entries from which it 


is right to deduce that the intention was to arrive 
at a statement of account or to put on record 
payments on either cide, the intention to be in- 
ferred from the document, although it contains 
a balancing item in the end, is not to supply evi- 
dence to the creditor. 

_Brojender Coomar v. Bromomoye Chéudhsant, 
4 C. 885; 3 C. L. R. 520; 2 Shome I. R. 1775; 2 
Ind. Dec. (X. S) 560, Brojo Gobind Shaha 
v. Goluck Chunder Shaha, 9 C. 127; 4 Ind. Déc, 
(*. S) 737, Nund Kumar Shaha v. Shurnomoyi, 
15 C. 162; 7 Ind. Dec. (N. S) 692 ^ and Amica 
Dat Vyas v. Netyanund Singh, 30 C. 687, relied 
en. M SURJIMULI, MURLIDHAR CHANDICK 4. 
AXANTA LAY DAMANI, 45 M. L.J. 359; 18 L: W. 
485; (1923) M. W. N. 743, 46 M. 948 1029 


SpesiGo Relie? Aet (I of 1877), ss. 39, 48— 
Holder of money-decree—Suit io deciare sale by 
judgment-debtor inoperative, whegher compet st. * 
A person who hokis a mere money-decree and 
who has net put that decreeinto executión and 


‘attached the property of his judgment-debtor, 
has no locus srandi to sue for a declaratton that 


asale by the judgment-debtor of his property 
is -frauduleft and inoperative. 'L' B Mr SAN Ma 


Kuaincv. SHWE Ba, (1923) A. I.R. (R.) 82 164 
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Specific Relief Act—~concld. Tort—Defamation— Imputing) unchasity to wee 

eu Deeds Runes ; man—Special damage. d 

~~ 8, 42—Custom-—~Atiachment of property j In Burma to ‘impute tnchastity to a woman 
, -eDeclavatory swit by veversioners, “whether. is actionable without proof of specia] damage. 


_ maintainable -. 


A jo Wa Er s 
“An attachment infringes the rights of the 
judgment-debtor and has the éffect of placing 


the property attached in custodia legis, but 
jt doea not by itself amount to an in- 
fringement of rights of his reversioners and 


does not” furnish the latter with a cause 
ofaction for a suit for a declaration that 
the attachment shall not affect their reversior&ry 
tights, inasmuch as a mere attachment does not 
amount to an alienation. L CHNT Ram 2. 
$PxpDIiNG & Co. LD., 5 w L. J.234; (1924) A. 
eb R. (L.) 52 479 
„— g. 48-—Snit for declaration that aliena- 
tion by trustee is illegal, whether maintainable. 
See MUHAMMAWAN LAW—WAKF 408 


Succession Act (X of 1865), s. 118, application of. 
See WILL, CONSTRUCTION OF 908 


"Bwooessiom Oortificate Aet (VIZ of 1880), s. 9— 
Application for certificate by Hindu widow— 
Security, whether necessary -—  Reversioners 
interests o] —Couvt, duty of. 

Where the widow of a separated Hindu applies 
for a Succession Certificate to collect debts due 
to the deceased, she ought notto be called upon 

o. give securjty. There may be, reversion- 

“ets who are interested, but it is not the business 

ofthe Court to go ont of its way to look after the 

reversioners who have no vested interest and to 
assume everything against the-widow. If there 
is a dauger of the interests of the reversioners 
~being injured, there is a proper remedy for this, 

„and it is not a reason for creating an obstacle 

to the widow recovering the debts before they 

‘become time-barred. 
The object of a Court should be to grant certi- 

‘ficates to the persons lawfully entitled to them 

and not to go out of its way to make it difficult 

for them to obtain them. A KAUSILLA KURR v. 

SUKHDHI, #1 A. Iw J. 452; (1923) A. I. R. (AJ 

579  - l ; 761 


: Surrender — Joint tenants—Surrender of entire 

lease by one tenant—Benefit to other tenants. 

. One joint tenant: is not entitled to surrener 
‘the ledsé on behalf of all the joint tenants 
unless the surrender is for the benefit of them all. 

' Even where the benefit is doubtful, the surrender 
would not bind the -other point .temants.: -B 

, MAUNO Kyaw DUX Zan v. Ma Game, 1 R. rg; 

. 2 Bur. L, J. 50; (1923) A: 1. R. (R ) x5r 686 
Tenant, holding over, who is. < : 

. , A tenant holding over is a person who, after his 
right to the occupation of land under lawful title 
is at an end, continues, having no title at all, in 

. possession of the land- without _the agreement 
or disagreement of the person in whom: the right 
of possession resides. N NARAIN vf 


RAM, 

(19223) A, L R. (N) 319 * a s .98 

N e. : . ROM. 4 A 

Tolls (Army) Act,(II of 1801), s. 6- Sgs PROVIN- 
“CIAL SMALI, €augzCobris, he A 


, 1887, SCH. II, 
IRE 


1 


LB. Ma WIN v. MA NGON, (1923) A. Y. R. (L p 
77 P 


—— — Right, infringement of—Special damage. S 


z Where a person is in the enjoyment of a right 
and another deliberately infginges that right, 
the person.injured ean succeetl in an action for 
damages without proving special damage, 4.8." 
whether an damage has been prowl to have 
accrued to him or not. LBMAUNG Tuir Sa v. 


MAUNG NAT, (1923) A. I. R. (D. B.)76 , A 
Transfer of Property Aot, s. 6. applicability of. 
See HINDU LAW—MITAKSHARA * 68 


ss. 10, 12— Landlord and temant—Lease, 

. permanent and heritable— Covenant vestvictive- of 

^ transfer, validity of— Covenant running with land 
—Itmam, meaning of. u 


- A tenancy described as an ttnam may be assum- 
ed to be a permanent, heritable and transferable 
tenure. .. ` 
Jogesh Chandra Roy v. Makbul Ali, 60 Ind, 
Cas. 984; 47 C. 979; 25 C. W. N. 857, followed. 
As a general principle a covenant is said to run 
with thelandifitisofsucha nature thatit direct- 
ly affects the use of the demised premises-in a 
manner which the lessor thinks will Be beneficial 
to him. ME, 
Williams v. Earle, (1868) 3 Q. B. 739; 9 B. 
& S. 740; 37 L. J. Q. B. 231; 19 L. T. 238; 16 
W. R. 1041, Mc Eacharn v. Colton, (1902) A. C. 
104; 71 L. J. P. C. 20; 85 L. T. 594, West 
v. Dobb, (1869) 4 Q. B. 634; 9 B. & S. 755; 38 
L. J. Q. B. 289; 20 L. T. 737; 17 W. R. 879,. relied 
upon. .- 


1 i 


A lease of a permanent, heritable and transfer- 
‘ able tenancy, ‘contained a covenant to the.effect 
that if the tenant transferred the pr®gerty he 
would pay to the landlord, out of the purchase- 
“money in his hands, one-fourth as nazar, and would 
obtain registration of the name of the transferee, 
, and that if he failed to do so, the transfer would 
e be invalifl and the tenant would continue.to. be 
. liable for the rent: o @ . 
- Held, (x) that having regard to the provisions 
of sections 10 and 12 of the @rausfer of Property. 
Act, the Covenant was valid; 46 . 
Abhiram Goswami v. Shyama Charan Nandi 
4 Ind. Cas. 449; 36 I. A. 148; 36 C. 1003; ro C. 
L. J. 284; 6 A. L. J. 857; 1x1 Bom, L. R.- 1234 


- 


3 
19 M. 19 J. 530; 14 C. W9N.« (P. C), followed. `. 


. (2) that the covenant was one rumning with 
the land and was binding upon all holders of the 
genancy during the entire period of tifegubsistence 
of the lease. (f SARADAXRIPA- LALA y. BHPIK 
CHAMDRA PAL, 37 C. le. J. 538; (x923) A. 1. R. 
(C.) 679 a 4 535 
_—— 8. &1 — Property sold in exesntion of decree 
agasnat os'ensible owngr-—-Purchaser, position - of 
—Proparty eniercd in name of ddgment-debtor at 
insiance of real ownkev— Real owner, whether can 

~ objectz-- Estoppel..- - s i^ 


wv Ahn - 
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Transter o? Property Aot—contd, 


|| 


Defendant purchased the: property in. dispute 
atan execution sale. Plaintiff who had, several 
year&'beiete, got the-property entered- in the : 
name iof' the judgment-debtor,now sued defend- 
ant for a declaration that the property belonged’ 

' taber.andnot.to-the judgment-debtozr: 
' Held, (x) that there was nothing to put the 
defendant on enquiry and the:judgment-debtor 
Being the-ostensible owner of the property, the 
principle ‘underlying section*4r of the Transfer 
of Property Act was:applicable to the case; 

(a) that*the plaintiff having. deliberately “by 
herownactgotthenameofthe judgment-debtor 
éntered as-owner'of the-property,.she was now 
eatopped from pleading that she was the owner 
‘ofthe property: A MATHURA'PRASAD v^ ANANDI 
KUNWAR, 21 A. L. J. 498; 0924) A. EUR. (A) dS 





-§..86 (1):(a)— Contract Act.( I. X of 1878), 
“6. 20— Vendor.and purchasey—Duty .of vendor 
jo disclose matsrial | defect—— Construstivs -notice 

_.0f defect —Misiahe—Maller of fact essentia 
, ta. agrsement—Calcutia Improvement Aoh (V 
of '19X1), s. 63, notice issued under. 
Under section 55 (1) (a) of the Transfer. of Prop- 
érty Act a seller is not bound to disclose to the 
- buyer a defect of which he is not actually aware. 
The doctrine of constructive motice does : not 
apply to the case of a seller who: is unaware 
of a defect» in the property agreed -to “be sold, 
Ihe fact that a notice has been-issned -under 
section 63 of the Calcutta Improvement Act in 
respect of certain property which is agreed' to be 
sold is “essential to the agreement" within the 
meaning of-section ao of the Contract Act, - 
Plaintiff.agreed' to purchase certain property 
from the defendant. Previously to this, nowever, 
a' notice under section 63 of: the Calontta 
Improvement Act had been issued in respect 
ofa substantial portion of the . property, but 
neither party was aware of this. On the: fact 
coming eto the, knowledge of the plaintiff 
Ae-brought.a suit. for .a . declaration that the 
agreement of.sale was void and inoperative and 
to recover the amount paid by him to the defend- 
ant-as part payment of the purchase price 3  — 
Held, (1) that the notice which was issued under 
esection 63 ef the Calcutta. Improvement . Act? 
was ‘ra matter: of fact essential to the agreement" 
within the meaning,of section 20 of the. Contract 
Act; e 8 8 ye Oe 
(a): that both parties having been unaware 
of the fact at the time of entering into the agree- 
' ment, the agreement was void under section 20 


of the Contract Act, and the plaintiff's suit must, 
therefore, gueceed. O Nursinc Dass KOTHARI 
v. CHU -Larg “Misse, so C. 615; 


a7 C. 

W. N. 65394 (923): A. I. R. (C.) 641 “906 

s, MO— Morigage—~iAttastation— Atio wig 
2miinefi. . 


“A witmess stated that the defendant executed 
a.mortgage-bond .ix Bis presence and ig the pre- 
‘sence:ol.certain other persons, and that the witness 
himself.attested the mortgage-bond: 

. Held, that .the evidemce was . sufficient to 
establish that tHe Witmess signed the document 


mererin 
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Transfer of Property ct—contd._ 


as an attesting witness. 
NARAYAN DHO vy, CHOTA "WACPUR'UBANKING 
Assocuttron “BAL 
— — 8. §9—Mortgage-deed—Due  execition— 

-Atiestation—Burden of - proof — Prestiisplion-— 


Pat Isuwant' Prasap 


: Recstals,. value of. . 


“A mortgage-bond is not dtily executed and,opera- 
‘tive as a. mortgage unless it is infact. signed by the 
‘mortgagor in. the presence:of atleast'two witnesses 
who sign the document as.attesting witnesses. 

It is -incumbent on the party: who relies. on. :a 
moətgage . instrument: to establish that the: docu- 
ment was attested -as required by -law. 
in the case of a mortgage-deed, one of the attest- 
ing witnesses deposed that die; sawi the execution 
and signed as an attesting witness while :t 
other -said that: he -affixed his:.signature:as an 


attesting witness tat the request of the: mortgagor’ 


but was unable to: re-collect-whether he :actually 
Saw the execution of the document. Further it 
appeared: that when!tbe'document was presented 
for registration, the secoñd Witness "identified 
the executant, who, in his; presence, admitted 
execution before the registering officer : ` > 

H eld; that, under the circumstance, an inference 
imight' fairly be drawn ‘that the.requirements of 
the law were fulfilled. ` i 

Where “a "mortgage-bond contains a -recital 
that-the conSideration had been.recived' by “the 
executant, the burdenliesupon .the executant:or 
his representative to prove that. the recital was 
untrue and to satisfy the Court how hé became a 
party toa document which containd an untrue 
recital. ^ BENOY ` BHUSAN Roy v, BHIRENDRA 
“Nate DE, 38' C. L. J. 114 "178 


.8288 (c). —-Morigagse—Subsequout paviition 
- -~—fiborigagee dispossessed by -share-koldor—Suit 
‘to recover vmoney from "wmorigagor, whether 
wainiainable. | ~ 





Where subsequent to a.mortgage there: isra 
, partition and: the mortgagee is: turned out by. the 


share-holder. to whose share the mortgaged - land / 


‘falls, ‘the mortgagee is entitled on being dispess- 
-essed to sue the mortgagor for the mortgage- 
money. ? | 
Talek Singh v. Jalal Singh. 5 Ind Cas. 130] 
1x C. Lt]. 136, followed. Yat 'RAMNANDAXM 
PARBAZ vv. DENI WAHI, 1 P. L.-K. 366; 5 P.. Ir 
T. 26 


——— ——8.:76, el. (g)—-Morigagee’s. duty -to keep 
accotpis-— Contract. fo the, contrary. 

A mortgagee is in view of section 76 (g) ‘of ‘the 
"Transfer of Property Act, under a statutory obliga- 
tion to keep clear, full and. acgrute -accounts ‘of 
all sums received and spent*by him as mortgagee, 
-A:vmortgagee>cannot contract himselfeout of) this 


legal duty,-there being no‘ reservation in: favour 


of-a contract’to the contrary as'therelis: in-some 


-of the other: clauses of the- section. ^ -~ l 
The only^cases in. which the performance of the 


m. 


- 


duty imposed by section 76,-clause (g),..oftthe e i 


Trasfer oi Property Act c@n be. dispensed with 
` are ‘:provaged for (p sectipn-77 st tpe «Act, *O Tar 
; BAHADUR Ve MURIT DHAR 4” 096 


+ 


> 
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s, 83—Morigage—Tender—Refusal to 
: -accept——Movigage, whe her extinguished—Mort- 
gagor in possession as tenani-—Ejectment. 


< The making by a mortgagor of a deposit 
“under section 83 qf the Transferof Property Act, 
-which the mortgagee refuses to accept, docs not, 
ipso facto, extinguish the mortgage. The parties 
remain in therelationshipto one another of mort- 
-gagot and mortgagee, anditis forthe mortgagor, 
dissatisied with the action of the mortgagee 
in refusing to accept the money deposited in full 
satisfaction of the mortgage, to bring a suit for 
the enforcement of his legalrights. Unless and 
üntilhe does so successfully, the mortgage still. 
subsists, and if the mortgagor happens to bein 
possession of the mortgaged property as tenant 
api the mortgagee the latter is entitled to eject 
him in accordance with the terms of the tenancy 
notwithstanding the tender. A AHMADULLAH v- 
-ABDUL RAHIM, %I A. L. J. 545; 45 A. 592; 
(1924) A. I. R.(A.) 26 "68 


ss. 92, 98—Civil Procedure “Code ( Act 
V of 1908), O. XXII, rv. 4, XXXIV, 
fr. 7, 8—Limitation Act (IX of 1908), Sch 
I, Art, 181—Redemption decree passed under 








after decree, effect of— Application to deposit 


money, nature of — Limitation. 


Order XXII, r. 4, of the Civil Procedure Code, 
does not apply to execution proceedings, it only 
‘applies where 4 defendant dies before the passing 
of the final decree of the Originalor Appellate 
Court as the case may be. : 

Under sections 92 and 93 of the Transfer of 
“Property Act only one decree for redemption 
was passed, arid the application to deposit the 
.decretal amount under such a decree is made 
in execution proceedings, to which O. XXII,r. 4, 
of the Civil Procedure Code has no applica- 

. tion. 

A judicially declared right of redemption is 
a valuable right, according to the ordiuary mean- 
ing oi the word. Once a mortgagor has obtain- 
ed a dec ee for redemption his right is definite, 
ascertained and final, subject only to his deposit- 
“ing the decreta] amount. 

A decree for redemption. obtained under the e 

rbvisions of the Transfer of Property Act, is not 
affected by the provisions of the Civil Procedure 
_ Code relating to such decrees. 


` A decree for redemption was obtained in 1906 
under sections 92 and 93 of the Transfer of Prop- 
erty Act. An application to deposit 
decretal amount was made in 1920. It was dis- 
' covered that gue of, the defendants had died 
in the meanwhile and no application had been 
made within time to- bring his legal represen- 
" tatives on the record: | 
Held, (1) that the redemption decrees still 
‘continued to be governed by the provisions of 
the Transfer of Property Act; e 
(2) that, theretore, tie application to deposit 
the decreta] amotint was an app ication, im exe- 
. eutfon; .* P 


\ 
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(3) that O. XXII, r. 4 of the Civil ‘Procedure 
; Code had no application to such a case, and, there- 
fore, there had been no abatement; 
. (4) that the right to deposit the decreta] amount 
“wasa continuing right which conld De exercised 
at any time until an. order absolyte was passed, 
and the application was not governed by Art.18r 
of Sch. I to the Limitation Act. 
Vidyasagar v. Ratipal, 25 Ind. Cas. 752; 17 
O. C. 347; 1 O. L. J. 433; Gokagan Singh, v. Manela, 
66 Ind. Cas. 673: 8 9. L. J. 407? followed. O RAM 
RUPv. GHANI AHMAD, « O. L. J. 6245 90. & 
A. Y. R. 62: (1923) A. I. R. (O.) 156* 163 


— 8. 101—Merger—Mortgagee purchasing 
portion of equity of redemption, effect of. > 


Where a mortgagee purchases a portion of the, 


equity of redemption of the property mortgaged 
with him, there is a merger and the mortgage-is 
extinguished to the extent of the share purchased 
by the mortgagee, - 
Shamshad Ali Khan v. Mohammad Ali Khan, 
. 47 Ind. Cas. 200; 21 O. C. 172, followed. 
. AA mortgagee whohas purchased the equity of 
` redemption cannot set up his own previous,mort- 
gage as still subsisting against a pre-emptor. 
Bindeshuri Singh v. Pandit Baira} Sahat, 10 


C. 4%, followed. O0 KALLOO SINGH v. BAKHTAWAR 
SINGH, 90. L. T. 657; 9 O. A. R. 1133 
(1923) A. I. R. (0.) 121; 26 O. C, 289 360 


s. 107—-* Lease,” meaning of—Contract, 
construction of. ' 

The word ‘‘lease ” in section 107 of the Transfer 
of Preperty Act is not to be construed in the 
wider sense in which it is definedin the Registra- 
tion Act as inclvdirg an agreemert to lease. 

Panchawan Bose v. Chandi Charan Misra, 6 
Ind. Cas. 443: 37C. 808: 14 C. W.N. 874. followed. 

The question whethera contract isto be constin- 
ed as a lease or merely as an agreement to lease 
must te gathered from its entire terms and 
where the ccrirect operetes as an actual demise, 
it must be deemed to be a lease. *e 

Furmananddas Jiwandas v. Dharsey Virji, 
ro B. ror: 5 Jrd. Dec. {N. S.) 452, followed. 
O MOHAMMAD ALY v. HASAN JAFAR, 10 O.L. J. 
109: (023) A. I. R. (O.) 237 à 480 


Trust— Money paid in executloy of decree by 
Mutwalli—Decree setaside—De facto Mutwalli, 
whether entitled to refund of money. 
B, wito was the de facto “mugwalll pf à trust, 

was removed from his office under a decree which 

_ also directed him to pay certain trust monies 
end costs to a Board of Trustees. The payment 
was made, but the decrge was subsequently set 
aside on appeal. B dicd,ardhissonM, who had 
succeeded in getting mutaticn of nenes effected 
in his favour in respect of the trus! property, 
eand was in possession of it; applicdefor refund 
of thg money paid by his father to tbe Bcard 


t of Trustees: 


Held, that M, in the capacity of a de facto mut- 
walli of the trust was entitled to claim a refund 
of the monies , prov ded he agreed to credit the 
same to the trust and to duly, account thereícT 


*e 


5 
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Trast—concld: 


to the person or persons who may be declared 
lawfully entitled to the mutwallishtp. A MuUIZ- 
UD-DIN v. MOHAMMAD IKHLAQ,21 A. L. J. 516; 
(1924)rA. L R.A.) 59 756 
meme Sale of trust property in execution of 

decree againsttrustee—Purchaser in uninterrupted 

possession~—Suitto vecover prope ty—Limitation 
€ -—Limitation Ac& (IX of 1908), Sch I, Arts. 

134, 144. "a. h e . MAN ven 
.. Certain trust property was sold in execution 
of a decret» against the trustee, and delivery of 
pos ession of the property was made to the pur- 
chaser who, and those {claiming under him, con~ 
tinued in uninterrupted posses ion. More than 





.12 years afterwards, on the appointment of a new 


trustee, the present suit was brought to recover 
the property: T 
|, Held, that the suit was barred by limitation 
under either Art. 134 or Art. 144 of Schedule I 
of the Limitation Act, the possession of the pur- 
chaser being adverse.: 

|. Limitation for a suit to recover trust pr perty 
sold.in execution “of a decree against the trustee 
doesnot begin to run afresh as each new trustee 
succeeds to the office. P G SUBBAIVA PANDARAM V. 
MAHAMAD MUSTAPHA MARACAYAR, 21 A. I.-J. 
730; (1923) A. I. R. (P. C) 175: 45 M. L. J. 588; 
25; Bom. L. R.1275; 46 M. 751; 18 E. W. 903; 
(1924) M. W. N.65 499 


rusts Act (II of 1882), s. 88. See VENDOR AND 
PURCHASER. WA 209 
U. P: Court.of Wards Act (IV. of 1912), s. b4— 
“ Property”, meaning of—Suit by transferee of 
claim agoinst Court of Wards— Notice, necessity 


of.’ ' T 

A -transferee of, a ciaim against the Court of 
Wards is bound to. give notice under section 54 
of the U, P. Court of Wards Act before instituting 
a suit: a notice given by his transferor who 
intended to file a similar suit will not enure for 
his benef‘. . 
' -Bachchu Singh v. Secretary of State for India in 
Council, 25 A. 187; A W.N. (1903) 13, relied upon. 
: & suit relating to the property inherited by per- 


‘sons in charge of the, Courts of Wards is ea suit 
relating tê the property of the wards, sthin the, 
P. Court of 


aneaning of section 54 of the U 
Wards Act. Ee 

Lal Singh w. e Collector of Etah, 25 Ind. 
Cas. 398 ;*12 Ae L. J. 485; 36 A. 3:1, dis- 
tinguished. A MUHAMMAD SIDDIQ ALI KHAN v. 
ANWARUL Hasan, 21 A. L. J. 521; 45 A. 563 889 


—.$. Gl— Covenant by Court of Wards— 
Personal liability 0} fard— General ri. 
- It is a well settled principle of law that a 
guardian cannot so contract in the name of his 
ward as tg €ntail the imposition of a personal 
liability on the ward. "e 
Wagh@a Rajsanji v. Shekh Masludin, x19B. 551; 
14 X. A. 89;"xi Ind. Jur. 315; 5 Sar. P. C. J. 16; 
6 Ind. Dec. (N. $) 364 (P. CJ, Res 
Thathacharlu v. Noolamma, 55 Ind. Cas. 436 





11 L. W. 246; (1920) M. W. N. 340, relied upon: 


Under section 41 of the U. P. Court of Wards 
Act, however, a «ward becomes personally liable 


e 
. 


J 
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U, P. Court of Wetds Act—concld., 


Toe 


under a covenant entered into by the Court ‘of 
Wardseon his behalf. Cob 

. Therefore, although the breach of a warranty. 
implied by law in respect of a sale. effect- 
ed by the Court of Wards on behalf of a ward 
cannot result in the personal liability of the latter 
for damages, yet where an express covenant of 
warrenty of title has been entered into, the pur- 
chaser is entitled to be indemnified. O PrrTHIPalL 
SINGH v. MUBAMMAD Ejaz RASUL KHAN 99 


U. P. Land Revenue Act (III ot 1971), s. 34 (5), scope 
and applicability of—Failure to make report 
required by section—Suits for profits under Rent 
Act, whether barred—Report made by Patwari, 
whether sufficlent— Report during pendency of suits 


The language of sub-section (5) of section$ 34 
‘ofthe U. P. Land Revenue Actis perfectly general, 
and the operation of the sub-section is -not con- - 
fined to suits under the Act. The.-sub-section 
prohibits a Revenue Court trom entertaining 
a suit or application of any description by 3 person 
who is reqnired to make a report of succession 
by the section, until the report is made. : 

Chhaymal Das v. Sirya, A. W. N. (1906) 254; 
3 A. L. J. 625, relied on. > |n 

Tf mutation has taken place before the institu- 
tion of a suit, the report required by section 34 
beconies unnecessary and sub-section (5) of the 
section has no application, but if mutatiou has 
not yet taken place a report made by the. Patwari, 
cannot be a substitute for the report which the 
section requires to be made by the proprietor. > 

A report made during the pendency of a suitis 
of no avail, as sub-section (5) of section 34,-.debars 
a Court from even admitting the plaint until the 
renort required by the section has. been : made. 
O RvuQarvA Became. IMDAD Arr 9 O..L. J. 596; 
90, & A, L.R. 81; (1923) A. I. R. (O.) 112. 891 


s. lll (b)— Civi] Procedure Code-(.Act 
V of 1908), O. I, v. 1, O. II, v. 2——Parlition 
—Tiile suit— Joinder of parttes—Parties - not 
directed by Revenue Court to file suit, whother 
can join as plaintiffs— Abandonment of claim 
— Title not claimed, whether can be subsequently 
asserted, 24 
A direction by a Revenue Court in the course 
of a partition proceeding, under section Irr" (b) 
of the U. P. Land Revenue Act, to one party to 
bring a title suit in a Civil Court implies a right 
of joinder in the suit of any person as plaintiff 
in whom a joint right of relief exists. The direc- 
tion to bring a suit to any person must mean that 
he is to bring it according to, and as permitted 
by, thelaw of procedure, and O. I, r. 1 of the Code 
of Civil Procedure allows such jeinder. 
Obiter:—Where a party asks for and obtains 
a declaration of his title against. another, that 
title thenceforth must be deemed to be the title 
claimed and not anything more. O° KUŞAM DEI 
v. Hur Durg, 26 O. C. 98 EM se 459 
— s. 119—Pdyrtition of land.: and, trees 
standing Yhereon-——Trees allBited, to oue co-sharey 
and lang to anagher—Suit, fom removal offtrags, : 
ae bopt tu ation. e pan, 





(1923. | 


* 


` U. P. Land Revenus Act, 1901-—-cBncld, 
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If on partition of a village a certain plot is 
allotted to one co-sharer, and the trees standing 
thereonare allotted to another, the former is en- 
titled to have the trees removed from the plot, 
provided he sues the latter for this purpose with- 
in twelve years from the date of the partition. 

Sarup v. Lala, 42 Ind. Cas. 589; 15 A. I. J. 
757; 39 A. 707 (P. B.), distinguished. A Nramat- 
ULLAH v. BAFUT.UN-NISSA BIBI 768 


s. 138 (2), (8), (4), applicability of— 

Partition of lessee mabals— Joint responsibilty 

of lessees for vent, whether affected. 

Sub-sections (2), (3) and (4) of section 138 of the 
U. P. Land Revenue Act me ely refer to the 
responsibility for revenue to Government ler 

of the owners of a talugdari mahal which is 
partitioned, and do not refer to the responsibility 
inter se of the leses for rent to the ialugdar in 
the various lessee mahals. A perfect partition of 
a lessee mahal does not put an end to the joint res- 
ponsibility of the lessees for rent to the talugdar. 

Rudra Partap Singh v. Sikandar Khan, 39 Ind. 





Cas. 598; ro O. C. 104, followed. O Jucnu KHAN 


v. RUDRA PARYAB SINGH, 260. C. 118; (1923)A. I. 
R. (O.) 216 , 429 


U.P. Municipalities Act (II of 1916), s. 16 (8) (9) 
— ‘Place of profi," meaning of— Contractor, 
position of. 

The proper meaning which should be ascribed 
to the words ''"biace of profit" in section 16 (3) 
(c) of the U. P. Municipalities Act is one which 
denotes position and employmentin the sense of 


. having a title attached tosuch employment and a 


definite standing and partaking of the nature and 
character of master and servant. 

A contractor who receives remuneration for 
the supply of articles cannot be said to hold a 
lace of profit, and is not, therefore, disqualified 
rom standing for election to the Municipal Board. 
A MUHAMMAD Baksh 90, MUHAMMAD ABDUL BAQI 
KHAN, 21 A. L. J. 6617 480 


Ss. 20, 28 —Eíeclion petition, presentation 
of— Verilicuhon, uheiher necsssarv. 

In a D strict where the practice exists of deliver- 
ing petitions intended for the Collector to a sub- 
ordinate official, the presentation of an Election 
Petit on will be good within the meaning of section 
20 of the U. P. Municipaiities Act, if it is handed 
over to that official and in fact reaches the 
Collector w thin the time fixed by that section. 

An Hlection Petition can only be lodged by a 
candidate in whose favour votes have been re- 
eorded and who claims in the petition to be de- 
clared elected in the room of the person whose 
election is queationcd or by ten or more elec- 
tors. It cannot be presented by a person who 
though he was a candidate, did not actually go 
through the contest. 

Jt is not necessary for an Election Petition to 
be verified in accordance with the provisions 
for verification of pla' nts. It is only after the 
petition has been dyly presented that the procedure 





' laid down in the Civil Procedure Ccde fins to 


bo idliowed. &.SUnA] Narang. Jang BAHADUR 
jt l i R 
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s. 9€ (e)—Municipal Election—With- 
dwawal of candidate after opening bui before 
close of Poll— Declaration of election of rial 
candidate. 

A candidate for election as a* member of a 
Municipal Board can withdzaw before the time 
for polling arrives, and can also do, so during 
the polling as also after he is elected. m 

if out of two Candidats for one seat 
one withdraws after the Poll opéns and before 
the time comes for it to close, itis Iqgal for the 
Returning Officer to close the Poll and declare 
the one remaining candidate to, have been duly 
elected. It is not necessary that the Poll should 
remain open, and that in the end the Returning 
Officer should declare the election of the renfain- 
ing candidate. A SULTAN BAKSH v. ABDUL MAJID 


1155 


Usuiructuary mortgage—Possession not. delivered 
—- Interesi, whethey can be cl med. : 
When a usufructuary mortgagee is unable to 

obtain possession of the mortgaged property and 

there, s a definite covenant in the mortgage- 
deed that, in the event of bis being unable to 
obtain possession, the mortgagee would be 
entitled to interest; he cau claim interest on the 
mortgage amount. A PHUL CHAND v. SURJI, 
(1923) A. I. R. (A) 457 694 


Vendor and purchaser— Vendee underiakine to 
discharge morigage on — property— Contact of 
indemnity —Cause of action — Consiructive tiusi 
—Pecuniary advantage gained by fiduciary 
- Restoration -— Trusts Att (II of 1882), s, 88. 


Ahad created two mortgages on a house and 
some and in favont of B and C. D a triend of 4 
made a suggestion according to which the land 
was sold to D for Rs. 5,000 and the house mortgaged 
to him for Rs. 1,000 and the sums were left with 
‘him to pay off the mortgages in favour of B and 
C so that A would hate his house unegcumbered 
except for the newly created mortgages In favour 
of D. D paid off the mortgaze in favonr of B 
but started a dispute with C vs to the amount due 
unde his mortgage. C claimed Rs. 4,938 while 
D tendered a payment of Rs. 4,800, whitch amount 


° was not accepted by C. 4 had ng knowledge of 


and did not concern himself with, the dispute 
treating it a matter between C and D. Some 
years afterwards, C brought a sui on his nlortgage 
against.4 and D. .4 relying on D did not appear 
in the suit and the defence was managed by D. 
Hventually a decree for Rs. 10,000 was passed 
forthe moztgage amoumt and interest. In due 
course C took proceedings to bring the mortgaged 
properties to sale. D now paid a sum 8f Rs. 4,000 
and freed theland, of the equity of zedemption of 
ewhich he was the owner, but the howe was sold 
for X. 5,500 «end A elected, therefrom. A 
alleging that the house had been purchased benami 
by D sued him for various reljefs’ ` 

Heldg(i) «hat D under thescheme propounded 
by him, undertook a liability to indemnify A 
against any cleim by C.; 

Jizatunnissa Begam v.  Perfab Singh, 3 Ind. 
Cas. 793; 31. A. 583; 13 C. WN. 1143; Io C. T, 


ef 


* 


* . 
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J. 313; 6 A. L. J. 817; 11 Bom. L. R. 1240; 6 
M. L. T. 277; 19 M. L. J. 682; 361. A. 303 (P. C.), 
relied on. 

' (a) tha? the cause of action under the contract 
of indemnity did not ariseuntil <A suffered loss 
by being ejected from the house under the Court 

e; > 
(3) that if the allegation that the house had 
«been purchased by D berami in the name o) a third 
person was true, he was bound to restore its 
possession to A, as D was throughout in a fidu- 
ciary relationship to 4, in the first place as his 
agent and, in the second place, as his accepted 

legaladviser. . 

Nugent v. Nugent, (1907) 2 Ch, 292; 76 L'J. 
Ch, 614: 97 L. T. 279; 23 T. L. R. 660, Nugent 
v. Nugent, (1908) 1 Ch. 546 at p.548; 77 L-J. 
Ch.271; 98 L. T. 354;24 T. L. R. 296, Ramasamy 
Chetty v. Karuppan Chetty, 31 Ind. Cas. 216; 29 
M. IL. J. 551 and Deonandan Prasad v. Janki 
Singh, 39 Ind. Cas. 346; 44 C. 573; 15 A.L. J. 154; 
32 M. L. J. 206; 31 C. W. N. 473; 1 P. In W. 294; 
(1917) M. W. N. 254325 C. L. J. 259; 21 M. L. T. 
340:,5 L. W. 526; 19 Bom. L. R. 410; 44 I. A. 30 
,(P. C.), relied on. ` 

, (4) that, ordinarily, D would have been entitled 
.to a charge on the house for the Rs. 5,500 pur- 
.chase-money, but on the facts of the case he was 
mots entitled as he had throughout in his posses- 
‘sion money of A sufficient to redeem the house 
from the mortgage under which ‘it was” sold. 

(s) that D was entitled to his mortgage of 
Rs. 1,000 over the house, but the mortgage for the 
purpose of interest must date from the time when 
it became effective, that is, the date when D in fact 
advanced Rs. 1,000 towards paying off C, which 
date was the date of the Court sale; 

(6) that, finally, 4 was entitled as damages to 


ali costs to which he had been put in the proceed- 


ings taken by C. M VENKATANARAYANIAR | v. 


: SUBRAMANIA IYER, 17 L. W. 453; (1923) A. I. R. 
-(M.) 492, 209 . 


Wajib-ul-arz construction of—Custom, proof of. 

Settlement Officers in recording customs in 
wajib-ul-araíz have to perform duties which the 
Government orders them to perform. One ef these 


: duties is, to record customs as the Settlement, 
* Officer findsethem, and not as he might think 
‘they ought to be. Where itis not shown by reli- 


able evidence-that the Settlement Officer neglected 
to perform his #luty or was misled im®recording 


‘a custom, and it does not appear that the state- . 


ment of custom is ambiguous, the record in a 
wajib-wl-arz of a custom is most valuable evidence 





equivalent to morigage-money— Transaction, whe- e 
ther sale and pre-emptible. SE . 
If aewajib-ul-arz contains matters which could 
not possibly bethe subject of a custom then 
the ordinary presumption that the wajib-ul-ayz 
is a record of custom is overturned. 

Fazal Hussain v. Muhammad Sharif, 24 Ind. 
Cas. 464; 36 A. 471; I2 A. L. J. 800 and Surajbals 
Singh v. Mohammad Nasir, 48 Ind. Cas, 220; 
r6. À. L, J. 879, followed. m. 

But if a wajib-ul-arz, besides mentioning pre- 
emption, refers to matters such as the manner 
ofeinheritance, the power of the widow in posses- 
sion after her husband's desth, the declaration 
of the manner in which property descends when 
a deceased co-sharer has left two widows and the 
exclusion from inheritance of daughters and daugh- 
ter’s sons, ż.e., matters which, though not usu 
customs, can form the subject of customs, it 
cannot be said that the wajib-wl-arz is necessarily 
not a record of custom. 

If the consideration for a transfer of property 
is only sufficient to pay off a prior mortgage on 
‘the property, the personal liability ofthe mor - 
gagor being stillalive on the date of the sale, 
and the market-value of the property is not higher 
than the amount of consideration, jt cannot be 
said that the transfer does not amountto a sale, 
on the ground that the vendor gets nothing under 
it, for he gets rid of the liability under the mort- 
gage. Such a transaction isa sale and is subject 
to pre-emption. A ALAMA CWANDr.CHHAJ]JU, 
(1923) A. I. R. (AJ) 530; 45 A. 559 diB 


, construction of—Record of cusiom— 
Contracttial matters, recorda or, effect- of —Pre- 
sumption. 


Where a wajib-ul-arz which is relied upon 
for the purpose of ‘showing a custom, contains 
a number of extraneous matters some of which 
could only have relation to a contract entered 
into between the parties and which could not 
possibly be based upon custom, it ought.to be 
taken that the whole wajib-ul-arz is not properly 
a record of custom. 

Surajbali Singh v. Mohammad | 
Cas. 220 : 16 A. L. J. 879, followed. A 





Nasir, 48 Ind. 
Sra 





RAM TEWARI v. FoujpAn Rar, 45 A. 490; (1 za) 
A.L R. (A) 525 . 8918 
, construction? of—Record of right of 


pre-emption—Cusiom or | contract —Presumption 
— Non-customayry maiters, inclusion of, effect of. 
An entry ina wayib-ul-arz as to a right of 
pre-emption is good prima facie evidence of the 


of the custom much neore reliable evidence than existence of the custom, unless there is internal 

‘subsequent oral evidence given after a dispute ^ evidence in the wajib-ul-arg itself or some other 

“as to the Custom has arisen. P C BALGOBIND s. evidence or circumstance to rebat it. . 

, BADRI Pragad, 21 A. L. J. 578; (1923) A. I. Ri Where inthe Pery clause of a majib-ul-arz in 
(P. C.) 7% 260. C. 217; 45 M. L. J.289; 4s $. which reference is made to pre-emption, reference 
413; 386.1. J. 392; (1923) M. W. N. 79g 33 M. igs also madetoa number of other matters which 

- Ll. T. 317; xe O. L. J. 368; 90. & A. L. R. 58r cannot possibly be matters of custom,*the pre- 
(P. C.) 448 sumption i rebutted. A 

| , construction | of — Pre-empliong provision Fazal Bassai V e Mukammad Sharif, 24 Ind. AN 

for—Exieraneous maiters also included—Record Cas, 464; 36 A. 471; I2 A. L. J. 800 and Surojbals \» 
of custom—Presumphon—Pre-emption— Trans-  Singh*v Muhammad Nasir, 48 Ind. Cas. 220, 18 A. 
- fer of mołigaged — property— Consideration . L. J. 879 foltowAd. . .. © °., 8 
UNS Gaels =e 2i i e : = e 2» t. + od ENG BAN 
v - 
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. the property : 


Waj b-ul-arz—concid, 


Where the pre-empi@ow~ clause in a wajib- 
ul-arz contained, amongst other matters, the 
statement thatan issueless co-sharer shall ‘have 
no right to make a gift of his property in favour of 

sa person not entitled (gair mustahag) and thatif such 
a transfer takes place, then on the death of the 
co-sharer his légal heirs would be the owners of 


_ Held, that the presumption which would 
ordinarily arise from an entry of a right of pre- 
emption in the wajib-ul-avz had been sufficiently 
rebutted and there was iuternal evidence in the 
clause itself to show that the recitals contained 
therein were not at all records of oe 
A Balwant BINGH v. HARI SINGH, N 
542: (1924) A. I. R. (A.) 52 922 
Will, consiriction ` of—Bequest by Hindu leaving 

two sons— Half share to be given by first. brother 

!osecond in .oeriain event—Deed of wansfer, 


whether necessary—Succession Met (X of 1865), 


S- 118, appisation of. , 

A Hindu Wil] provided ruat one of the two 
sous of the testator should give one-half of the 
bequeathed] property to the other if ‘the latter 
reformed himself and lived amicably with his 
brother.. Tie second brother lived respectably 
andin amity with the first brother for two or 
three yeags after the death cf the testator and 
transferred his one half sare in the property. 
Thetransferce brought a suit for possession against 
him, alsojoining the first brother as a party, 
It was urged in defence that the transferee had 
got nothing*as the property could not go to the 
second brother without a deed of transfer from 
the first: l ) 

Held, that a Hindu Willof the above character 
should not be construed very strictly; that 
section 118 of the Succession Act was applicable, 
and that on the happening of the uncertain evert 
of the reformation of the second brother, halt 





GENERAL INDEX—INDIAN CASES. 


Lh : 


t 


1157 


2! 2d T 
Will condi. E 
Wherever a life-estate is created by a Wil. 
the remainder cannot remain in suspense but 
must vest.in some one immediately on the death 
of the testator. ; 

Jotendromohun Tagore v. anendotmohun 
Tagore, 18 W IR. 359 at p.371; 9 B.'L. R. 377; 
I. A. Sup. Vol.47; 2 Suth. P. €, J. 692; 3 Bar. P. 
C.J, 82 (P. C.), explained. - 

, Jugmohandas v. Sty Mangaldas, 10 B. 528; 
5 Ind. Dec. (N. $.) 742, Tarokesstr Roy v. Soshé 
Shikhuressur ‘Roy, 9 C. 95$; 10 I. A. 51; 13 Č.L. 
R. 62; 7 Ind. Ju, 327; 4 Sar. P. C. J. 439; 4 Ind. 
Dec. (N. S.) 1284 (P. C ), distinguished. 

A Hindu son cannot escape lidbility: under a 
decree obtained by a mortgagee against his father 
aud karta of the joint family Uuniegs he proves that 
the mortgage-debt was contracted for immoral 
or illegal purposes or was of an illusory character, 
whether the decree had been executed or not. 


A Hindu executed a Will wherein he made two 
bequests, one to his wife and the other to his 
son, both forlife without any power of alienation, 
and without any provision as to the devolution 
of, the absolute estate. The son, on coming 
into possession, executed certain mortgage-deeds 
and the mortgagee eventually obtained à decree 
for sale of.the property. Plaintiff, the son of the 


alienor; thereupon sued for a declaration that | 


the property was not liable to sale in executiom 
of the mortgage-decree: 

Held, (1) that, according to the Will, the son 
succeeded to the life-interest on tht death of the 
wife of the testator, that this life-interest com- 
bined with the residne to which he succeeded as 
heir-at-law and that consequently he became fwl 
owner of the property in suit; 

(2) that tho plaintiff having failed to prove 
that the mortgage-debt was contracted for im- 
moral or illegal purposes, his sut was liable to 
be dismissed. 


of the estate, which under the Will got vested in Whena suitis brought against the manag- 
the first brother, became vested in the second and ing member of a joint Hindu family the pre- 
his transferee was entitled to the same. B sumption is that he is sued in a representative” 
SHANKAR MAHAB ESHWAR v. MANJUNATH SUBBA capacity. O Rup KISHORE v. Kann@ma LAL, 10 
208 OL. J.r4t; (1933) A. 1. R. (O.) 227; a6 O.C. 
construction of — Life-estale only created — 209 663 
Remainder, whether can remain in suspense—  Wigness called by tourf —Right to cross.exa-. 
Devolution of residue, how effected—Hindu Law ming. See EVIDENCE ACT, 1872, 6, 165 108 
—-Mortgage by | father—Son. liabi ity of-—Dett E: un 
* whether immoral—Burden of proof —8Swit against 
manager of joint famly— Presiumplion. : : . 
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